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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. CLARBKCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Littletou, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. ALFRED C. COXE, Circuit Judge New Yorlt, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New Yorlj, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New Yorit, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New Yorlt Broolclyn, N. Y. 

Hon. VAN VECHTEN VBEDBR, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY', District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York ;...New Y'ork, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y*. 

Hon. MARTIN T. MANTON, District Judge, S. D. New Y'ork New Y'ork, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johasbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREK DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Peunsylvanla Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M, D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hou. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 
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FOURTH CIRCUIT 



Hon. EDWARD D. WHITE, Circuit Justice ■Washington, D. C. 

Hon. JETER C. PRITCIIARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge. Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. DOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C GreenvIUe, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia RIchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia PMlippi, W. Va. 

Hon. BENJAMIN P. KELLBR, District Judge, S. D. West Virginia. ...Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge' Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsvllle, Ala. 

Hon. HENRY D. CEAYTON, District Judge, N. and M. D. Alabama. .. .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TGULMIN, District Judge, S. D. AIabam,-i- Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Plorlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILEIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgla Savannah, Ga. 

Hon. RUB-US E. FOSTER, District .ludge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Loui6ian,i= Shreveport, La. 

Hon. HKNRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. DURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Raplds, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kcntucliy Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky LouisvlUe, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Mlchigau Détroit, Mich. 

ilon. CLARENCE V.'. SESSIONS, District Judge, W. D. Mlchigau. ...Grand Raplds, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Tuledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio* Cleveland, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Oliio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice* Washington, D. C. 

Hou. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, III. 

1 DIed November 2, 1916. ' Dled August 30, 1916. 

' DIed November 12, 1916. * Appointed Associate Justice of Suprême Court, July 24, 1916. 
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Hon. EVAN A. EVANS, Circuit Judge BaraboO, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. lilinoia Cljicago, lii. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind-. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Milwaukee. "Wis. 

Hou. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



HoD. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANEORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judgi> Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge'' St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOH.N E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkiins.fis Little Rock, Ark, 

Hon. F. A. YOUMAKS. District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duliith, Minn. 

Hon. WILBUR P. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hou. WM. H. POPE, District Judge, New Me.-cico' Santa Fê, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Oki. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Palis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon, WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. P. BLEDSOE, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. MAURICE T. D00LIN6, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOUBQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Waab. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

' Died October 24. 1916. • Died September 13, 1916. 
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DOWD V. UNITED MINE WORKERS OF AMERICA et aL » 
(Circuit Court of Appeals, Eighth Circuit. July 21, 1916.) 
No. 4623. 

1. Appeal and Error ®=»8C6(1) — Revievv — Questions Consioeeed — Jnoo- 

MENT ON DEMURIÎER. 

On writ of error from a judginent disinlssuig an action on clemurror to 
the complalnt, the appellate court is net lUnited to a considération ot tlie 
particular ground of demurrer sustalned by tlie trial court, but ail ques 
tions raised by the demurrer are revlewuble. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3-107- 
3473; Dec. Dig. ®=>866(l).] 

2. MoKOPoLiES ©=>28 — Anti-Tbust Act — Action fob Violation — Parties De 

FENDANT — "ASSOCIATIONS." 

In Anti-Trust Act, July 2, 1S90, c. 647, § 8. 26 Stat. 210 (Conip. St. 
1913, § 8830), providlng that the word "person" or "persous," wUencver 
u.sed lu the act, shall he deemed to include corporations and associa tiims 
existing under or authorized by the laws of eilher the United States, the 
laws of any of the territories, the lavvs of any state, or the la«s of any 
foreign country, the word "associations" Incluiles unincorpoiatcd asso('(a- 
tions, such as labor organlzations recognized Ijy fédéral and state légis- 
lation as lawful, and such an organizatlon luay be sued liy its name, undcr 
section 7, by one injured In hls business or property by its action lu 
violation of the provisions of the act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
€=28. 

For other deflnitions, see Words and Phrases. First and Second Séries, 
Association.] 

3. Mo.voPoi.iEs ®=328 — Anti-Trust Act — Action for Damages — Sufficienct 

OF COMPLAINT. 

The complalnt In an action brought under sention 7 of tlie Anti-Trust 
Act by the receiver of certain coal companies atialnst a Iiil)or orgsmizatiou 
and its constituent organizations to recover damages for injury to the 
business and property of the coal companies by reason of a conspiracy 
and comblnatlon of défendants in violation of the act, and acts done 
by them pursuant thereto, considered, and held to state a cause of action 
as against a gênerai demurrer. 

[Ed. Note. — For other cases, see Mouopolles, Cent. Dig. g 18; Dec. Dig. 
<S=>28.] 

4. Monopolies <@=>28 — Anti-Trust Act — Action for Damages — Défenses. 

That a plalntiff in such an action was not, at the time of the alleged 
unlawful acts of défendants, actually engaged in interstate commerce, 

@=>For other casos see aanie toplc & KEY-NUMBER In ail Key-N'umbered Dlgeats & luuexu 
235 p". 1 •RehearlDg d'enied November 20. 191S. 



2 235 FEDERAL EEPOETER 

does not deprlve him of a rlght of action, where he was preparlng to 
so engage, and was prevented by the wrongful acts of défendants. 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dlg. § 18 ; Dec. Dig. 
<@='28.] 
5. Monopolies i©=528 — Anti-Trust Act — Actton for Damages — Défenses. 

That the alleged unlawful acts of défendants dld not relate dlrectly to 
Interstate commerce Is not a défense, where It was thelr purpose to 
restraln such commerce, and that was thelr necessary, although Indirect, 
efCect. 

[Ed. Kote. — For other cases, see Monopolles, Cent. Dlg. § 18 ; Dec. Dlg. 
<S=j28.] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Action at law by A. S. Dowd, as receiver for the Coronado Coal 
Company and others, against the United Mine Workers of America 
and others. Judgment for défendants, and plaintifif brings error. Re- 
versed. 

Henry S. Drinker, Jr., of Philadelphia, Pa., and James B. Mc- 
Donough, of Ft. Smith, Ark. (WaUer Gordon Merritt, of New York 
City, on the brief), forplaintiff in error. 

G. L,. Grant and Webb Covington, both of Ft. Smith, Ark. (Henry 
Warrum, of Indianapplis, Ind., on tlie brief), for défendants in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Dowd, hereafter called plaintiff, as 
receiver of nine coal mining companies, commenced this action against 
the défendants in error, hereafter called défendants, to recover dam- 
ages resulting from an alleged unlawful conspiracy and combination 
formed by them in restraint ôf trade and commerce among the several 
States of the United States, in violation of the act of July 2, 1890 (26 
Stat. 209). The défendants named in the complaint are the United 
Mine Workers of America, about 27 local unions of the same, and 
numerous individual défendants, comprising, among others, the prés- 
ident and other officers of the United Mine Workers of America and 
the présidents and other officers of the district branches and local 
unions of the same. 

The complaint allèges that the United Mine Workers of America 
is an unincorporated association of mine workers, engaged in or about 
the work of mining and shipping coal in and from the différent mines 
throughout the United States, its headquarters being located at the 
city of Indianapolis, in the state of Indiana; that the members of 
said association are subdivided into about 30 districts, and numerous 
local unions are located therein, each district having jurisdiction of 
the local unions within its territory; that every member of said local 
unions is a member of the United Mine Workers of America, and 
subject to the rules laid down in its constitution and by~laws, as well 
as the constitution and by-laws of the varions district and local unions 
having jurisdiction over them, respectively ; that the membership of 
the United Mine Workers of America exceeds 400,000 miners ; that 

$=»For other cases see same toplc û KEY-NUMBER Is ail Key-NumOered Digeats & Indexes 
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each of the district branches and local unions, which are a part of the 
United Mine Workers of America, are created by said United Mine 
Workers of America to carry out the purposes and business of said 
national organization, and more particularly to act with and for said 
national organization in carrying out the combination and conspiracy 
in respect of Interstate trade and commerce set f orth in the complaint ; 
that the défendant United Mine Workers of America, District 21, 
is one of the said district branches of said United Mine Workers of 
America, and has jurisdiction over ail union mines and miners in the 
States of Arkansas, Oklahoma, and Texas, and that ail of the défend- 
ant local unions above named are affiliated with and subject to the 
laws of District 21; that the local unions named as défendants are 
unincorporated associations of mine workers in the state of Arkansas. 
The United Mine Workers of America and the several unions de- 
murred to the complaint upon the foUowing grounds: (1) The court 
had no jurisdiction of the subject of the action, as it appeared from 
the complaint that neither of the coal companies were engaged in 
interstate commerce at the time of the alleged acts causing the dam- 
ages sued for, within the meaning of the act of July 2, 1890. (2) The 
complaint failed to disclose that the court had any jurisdiction of 
the cause of action, for the reason that the acts complained of were 
not an interférence with interstate commerce or a violation of the 
above act. (3) The court had no jurisdiction of the défendant or 
the subject of the action, for the reason that défendants United Mine 
Workers of America and the several local unions are voluntary un- 
incorporated associations, and as such hâve no power to sue and 
cannot be sued. (4) The complaint does not allège any contract, 
combination, or conspiracy in restraint of trade or commerce within 
the meaning of the above act. (5) The complaint does not allège 
any acts of défendants monopolizing or attempting to monopolize, 
combining or conspiring to monopolize, any part of such trade or 
commerce within the meaning of the above act. Two other grounds 
of demurrer were mentioned, namely, a misjoinder of parties plain- 
tiffs, and a misjoinder bf causes of action. Thèse grounds are not 
argued in the briefs, and will be deemed abandoned. The individtial 
défendants demurred to the complaint upon the same grounds, except 
that no point was made that thèse défendants could not be sued. The 
court below sustained the demurrers upon the spécifie ground, as re- 
cited in the judgment: 

"That the complaint falls to disclose that this court has any jurisdictiou of 
the cause of action therein set forth, for the reason that the acts of défend- 
ants complained of were not an interférence with interstate commerce, or a 
violation of the fédéral statute upon which the complaint is predicated." 

The other grounds of demurrer were in terms overruled. 

[1] As the plaintiff alone sued out a writ of error, it is contended 
that our power to review is limited to the point ruled against the 
plaintiff; but it was the demurrers that were sustained, and the scope 
of our power to review cannot be limited by the spécifie reason given 
by the court below for its judgment. Such judgment may be right 
or wrong, notwithstanding the reason given for it. The plaintifif 
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elected to stand upon the complaint, which was thereupon dismissed. 
Clairtiing the point to be jurisdictional, the United Mine Workers of 
America and the several unions made a motion in this court to dis- 
miss the iwrit of error, upon the ground that défendants are volun- 
tary unincorporated associations or labor unions, having no légal entity, 
not registered under any trade union law of the United States or 
of any state or territory, and cannot sue or be sued, and are not en- 
gaged in any kind of business. 

AU of the défendants made a similar motion, for the reason that 
the writ of èrror in this case should hâve issued from the Suprême 
Court of the United States. This motion is denied, for the reason 
that the judgment is properly reviewable by this Court, the writ of 
error sued out by the plaintiff from the Suprême Court of the United 
States has been dismissed, and the point in référence to the plaintiff's 
right to sue the United Mine Workers of America and the différent 
local unions by name, having been one of the grounds of demurrer in 
the court below, will be considered hère on this writ of error, for the 
reasôns hereinbefore stated, as the défendants still insist upon the 
point. The questions then for considération are: (1) May the United 
Mine Workers of America and the différent local unioiis be sued in 
the name of the association ? (2) Does the complaint state a cause of 
action? , 

[2] The Complaint wasfiled September 1, 1914, and the acts of 
which complaint is made are alleged to hâve occurred early the same 
year. Taking up the first question suggested, we find that section 7 
of the act of July 2, 1890, reads as follows : 

"Any person who shall be Injured In his business or property by any other 
person or corporation by reason of anythlng forbidden or declared to be un- 
lawful by this act may sue therefor In any Circuit Court of the TJnlted States 
In the district in which the défendant résides or is found, wlthout respect 
to the amount in controversy, and shall retover threefold the damages by him 
sustalned, and the costs of suit, including a teasouable attorney's fee." 

Section 8 of the same act provides : 

"The word 'person,' or 'persons,' wherever used in this act, shall be deeraed 
to include corporations and associations exlsting under or authorlzed by the 
laws of either the L'nlted States, the laws of any of the terrltorles, the laws of 
any state, or the laws of àny forelgn country." 

Section 4 of the act of Congress of October 15, 1914 (38 Stat. 731, 
c. 323), provides : 

"Any person who shall bé injured Ih his business or property by reason of 
anythlng f orbidden in thë anti-trust laws may sue therefor in any District 
Court of the TJnlted States In the district in which the défendant résides or 
is found or has an agent, wlthout respect to the amount in controversy, and 
shall recover threefold the damages by him sustalned, and the cost oiÉ suit, 
including a reasonable attorney's fee." 

It will be noticed that section 4 of the act of October 15, 1914, élim- 
inâtes any description of the persons or corporation by whom the in- 
jury, shall be committed, leaving the party injured free to pursue any 
one who causes the injury. It is claimed by the défendants the United 
Mine Workers of Aiperica and the several local unions that the word 
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"associations" found in section 8, above quoted, means associations 
which hâve a légal entity by reason of having been organized under 
the laws of the United States, their territories, the states, or the laws 
of a foreign country; that the words "existing under" or "authorized 
by" mean that the word "association" refers only to an association 
having a légal entity by force of law ; and that the United Mine Work- 
ers of America and the local unions, not having beén shown in this 
case to be organized under any particular law, may not be held liable 
under section 7, above quoted, in the name of the association. Such a 
construction of the ïaw would relieve labor organizations generally 
f rom ail liability. 

The United States Suprême Court in Loewe v, Lawler, 208 U. S. 
274, 301, 28 Sup. Ct. 301, 310 (52 L. Ed. 488, 13 Ann. Cas. 815), said: 

"The records of Congress show that several efforts were made to exempt, 
by législation, organizations of farmers and laborera from the opération of 
the act, and that ail thèse efforts falled so that the act remained as we hâve 
It before us." 

Wè are of the opinion that it was clearly not the intention of Con- 
gress to exempt any one from liability for injuries caused by com- 
binations and conspiracies in restraint of interstate trade. We there- 
fore décide that the word "associations," in section 8, includes unin- 
corporated associations, such as the défendants are shown to be. The 
défendants, of course, will not take the position that the associations 
are outlaws, for they are continually recognized in the législation of 
Congress and of the several states as lawful associations. A notable 
instance of this is contained in section 6 of the act of Congress of 
October 15, 1914, where it is said: 

"Nothing contained in the anti-trust laws shall be construed to forbld the 
existence and opération of labor, agrlcultural, or hortlcultural organizations, 
instituted for the purposes of mutual help, and not having capital stock or 
conducted (or profit, or to forbid or restrain individual members of such or- 
ganizations from lawfully carr.ving ont the legitimate objects thereof ; nor 
shall such organizations, or the members thereof, be hèld or construed to be 
illégal combinations or conspiracies in restraint of trade, under the anti-trust 
laws." 

The défendants, composing an organization of 400,000 miners, ca- 
pable of doing great good or wrong, claim they are not liable to be sued 
in the name of the association, but that the injured plaintifï must pur- 
sue the individual members whom he can show were liable for the 
injury, leaving the powerful organization to go free. We do not think 
it can be said that the défendants United Mine Workers of America 
and the local unions are not associations existing under or authorized 
by law within the meaning of section 8, above quoted. But, if de- 
fendants are associations, within the meaning of the law, it is next 
insisted that an unincorporated association cannot be sued in the name 
of the association. It is true that, in the absence of a spécifie statute 
to the contrary, the rule at common law, and under the Codes, is that 
an unincorporated association is not recognized as having a légal ex- 
istence apart from its members. The action lies against the members 
individually, but not against the unincorporated association in its col- 
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lectîve capacity and name. In many of the states statutes hâve been 
passed changing this rule, so that unincorporated associations net hav- 
ing corporate powers may be sued in the name of the association. It 
has also been ruled that the common-law rule, that only entities known 
to the law are capable of being sued, may not only be modified by 
express enactment, but also by statutory implication. TaflE Vale R. 
Co. V. Amalgamated R. Servants' Society, 85 L. T. Rep. (N. S.) 147. 

If we are correct in our viewthat voluntary unincorporated associ- 
ations are included in the word "associations" as used in section 8, 
above quoted, then we are of the opinion that there is a clear and 
necessary implication that the association may be sued in its own 
name; otherwise the provision in the law that the association should 
be liable could not be enforced, and the law would fail as against ail 
such associations, the remedy of the injured party being confined to 
an action against the mère agents and employés of the association, in 
most cases unable to respohd in damages. The question as to the lia- 
bility of an unincorporated labor organization to be sued undef the act 
of July,2, 1890, in the name of the association, does not seem to hâve 
been discussed in any reported case which we hâve been able to find. 
The fact that labor organizations were before Congress seeking to be 
exempted from the act is of course conclusive évidence that Congress 
knew of such organizations, and did not intend to exempt them, while 
by Clayton Act Oct. 15, 1914, § 4, a remedy is given to one injured 
in his business or property by reason of anything forbidden in tlje 
anti-trust laws, regardless of who shall commit the injury. 

The case of Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 
L. Ed. 488, 13 Ann. Cas. 815, and Lawlor v. Loewe, 235 U. S. 522, 
35 Sup. Ct. 170, 59 L- Ed. 341, known as the Danbury Hatters' Case, 
was twice before the United States Suprême Court. In this case the 
défendants were members of the United Hatters of North America 
and also of the American Fédération of Labof. The Association by 
name was not, a party défendant, but a large verdict in damages was 
recovered, and the recovery sustained on appeal. The case of Eastern 
States Retail Lumber Dealers' Association v. United States, 234 U. 
S. 600, 34 Sup. Ct. 951, 58 h. Ed. 1490, L. R. A. 1915A, 788, was a 
case brought by the United States for a violation of the act of July 
2, 1890, against varions lumber associations composed largely of re- 
tail lumber dealers in New York, New Jersey, Pennsylvania, Connecti- 
cut, Massachusetts, Rhode Island, Maryland, and the District of Co- 
lumbia, and the officers and directors of the associations. No objec- 
tion to suing the défendants in the name of the association was made 
in this case. The case of the United States v. Workingmen's Arrial- 
gamated Council (C. C-) 54 Fed. 994, 26 L. R. A. 158, was cited with 
approval by the Suprême Court of the United States in Loewe v. Law- 
lor, 208 U. S. 301, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. 
No objection was made that this suit was against the association by 
name. The resuit of what has been said is {bat the United Mine 
Workers of America and the local unions were properly sued in the 
name of the association. Whether they are in fact liable in this ac- 
tion is another question, not now to be considered. 
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[3] We now corne to the question as to whether the complaint states 
a cause of action. The complaint is necessarily yoluminous as it de- 
scribes an alleged conspiracy. A copy appears in the margin.^ It 
will not be necessary or convenient to restate in this opinion the al- 
légations of the complaint, as they are fully stated in the copy set out 
in the margin. A careful considération of the same has led to the 
conclusion that it sufficiently allèges a combination and conspiracy in 
restraint of interstate trade and commerce between the défendants, 
that the acts alleged to hâve been committed by them in pursuance 
of said combination and conspiracy resulted in damage to some or 
ail of the coal companies, and that when thèse acts were committed 
the operating coal companies were engaged in interstate trade and 
commerce in the mining and shipment of coal. It is objected that 
the complaint fails to show that the plaintiffs were engaged in inter- 
state trade or commerce at the time of the commission of the alleged 
wrongs, or that the plaintiffs hâve suffered damages to interstate trade 
or commerce by reason of defendant's acts. The complaint allèges 
that at the time the receiver was appointed and for many years prior 
thereto certain of the coal companies were engaged in the production, 
loading, and shipment of coal for interstate trade and commerce from 
coal lands located in Sébastian county, Ark. It is claimed that, as 
the complaint does not allège the date when the receiver was appointed, 
it is impossible to détermine when the coal companies were engaged 
in interstate commerce in relation to the mining and shipment of coal. 
This contention is without merit. 

It is not claimed that the causes of action hâve been barred by 
the statute of limitations, and the complaint fully shows that 75 per 
cent, of ail coal mined and shipped was shipped to customers outside 
of the State of Arkansas. It is alleged in the complaint that by reason 
of the combination and conspiracy pleaded, and the acts donc in pur- 
suance thereof, such companies hâve suffered great loss and injury 
to their business and property, in the sum of $427,820.77. This al- 
légation is followed by an itemized statement of the character and 
amount of damage. Whether they hâve been damaged as alleged only 
a trial can détermine. Certainly on gênerai demurrer, the complaint 
must be held to allège some damage. 

[4] Some of the coal companies were not actually engaged in in- 
terstate commerce at the time the alleged acts were committed by the 
défendants; but they were preparing to do so, and were prevented 
from so doing, as they allège, by the wrongs of the défendants. It 
was held in Pennsylvania Sugar Refining Co. v. American Sugar Re- 
fining Co. et al., by the Circuit Court of Appeals of the Second Cir- 
cuit, 166 Fed. 254, 92 C. C. A. 318, that: 

"A conspiracy to prevent a manufacturer who pi'ocures hls supplies and dis- 
poses of hls products by means of interstate commerce from engaglng in 
business at ail necessarily places restralnts upon such commerce. Its flow is 
restricted and interrupted. The importation and exportation of articles of 
commerce are directly prevented, and none the less so because the conspiracy 
may be of so wide a scope as to interfère with interstate commerce also." 

1 See note at end of case. 
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To the same effect is Thomsen et al/v. Union Castle Mail Stéamship 
Co. et al., 166 Fed. 251, 92 C. C. A. 315 (2d Circuit). 

[ 5 ] : It is next objected that the âlleged wrongs ôf the défendants 
do not constitute an interférence with interstate trade or commerce^ 
We do not think, sihce the case of Loewe v. Lawlor, 208 U. S. 274y 
28Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815, and Lawlor v. Loewe, 
235 U. S. 522, 35 Sup. Ci. 170, 59 L. Ed. 341, it can be said that this 
can be considered an open question. In rendering the opinion of the 
Suprême' Court when the case was last before it. Justice Holmes said: 

"The substance of the charge is that the plalntlfifs were hat manùfacturers 
who employed non-union labor ; that the défendants were members of the 
United Hatters of North Ainerlca and also of the American Fédération of 
Ijabor; that, in pursuance of a gênerai scheme to unionlze the labor employed 
by the nianufacturers of fur hats (a purpose previously made effective agalnst 
ail but a! few manùfacturers), the défendants and other members of the United 
Hatters caused the American Fédération of Làbor to déclare a boycott agalnst 
the plaintjffs, and «gainst ail hats sold by the plaintiffs to dealers In other 
States and against dealers who should deal In them; and that they carried 
out thelr plan wlth sùch success that they bave restralned or destroyed the 
plaintiff's commerce wlth other states." 

This charge being proven, the learned justice further said (235 U. 
S. 534, 35 Sup. Ct. 172, 59 L. Ed. 341): 

"We agrée wlth the Circuit Court of Appeals that a combination and con- 
spiracy forbidden by the statute were proved, and that the question Is nar- 
rowed to the responsibility of the défendants for what was done by the 
sanction and procurement of the societies above named." 

The Sherman Act has been so frequently and recently construed 
by the Suprême Court as to require no extended discussion now. 
Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; United 
States V. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 
E. Ed. 663 ; United States v. St. Louis Terminal, 224 U. S. 383, 32 
Sup. Ct. 507, 56 L. Ed. 810; Standard Sanitary Manufacturing Co. 
V. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107; United 
States V. Union Pacific R. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. 
Ed. 124; Uhited States v. Reading Co., 226 U. S. 324, 33 Sup. Ct. 
90, 57 L. Ed. 243 ; United States v. Patten, 226 U. S. 525, 33 Sup. 
Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 325; Na^ii v. United 
States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232; Straus v. 
American Publishers' Association, 231 U. S. 222, 34 Sup. Ct. 84, 58 
L. Ed. 192, L. R. A. 1915A, 1099, Ann. Cas. 1915A, 369; Eastern 
States Lumber Association v. United States, 234 U. S. 600, 34 Sup. 
Ct. 951, 58 L. Ed. 1490, L. R. A. 191 5A, 788. As was said in the 
case last cited: 

"It broadly condemns ail combinations and conspira.cies which restrain the 
f ree and natural flow of trade in the channels of interstate commerce." 

It is next contended that, if plaintiffs hâve suffered damage to 
their interstate commerce or trade, such damage is indirect, incidental, 
and too remote to entitle them to recover in this action. As against 
a gênerai demurrer the complaint, as we bave stated, is good so far 
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as the question of damages is concerned. The law provides that any 
person who shall be injured in his business or property -rights by rea- 
son of anything forbidden or declared unlawful by the act shall re- 
cover threefold the damages by him sustained. It is the source of 
the injury, and not the character of the property injured, which con- 
stitutes the test of recovery. Assuming that an unlawful conspiracy 
or combination in restraint of interstate commerce exists, then, if any 
person is injured by it in his business or property rights, he may re- 
cover. Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 
U. S. 390, 27 Sup. Ct. 65, 51 L. Ed. 241. The complaint allèges actual 
interférence with and destruction of cars of common carriers to be 
used in interstate commerce for the transportation of coal. This fact 
alone would show an interférence with interstate commerce. Steers v. 
United States, 192 Fed. 1, 112 C. C. A. 423; United States v. Read- 
ing Co., 226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243. 

In Swift V. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 
518, it was said: 

"Althoiigh tho comhlnation alleged embraces restraint and monopoly of 
trade within a single state, its effect upon commerce among the states Is not 
accidentai, secondary, remote, or merely probable. On the allégations of the 
bill tlie latter commerce no less, perhaps even more, tliàn commerce withln a 
single state, is an object of attack. * * * Moreover, It is a direct object. 
It is that for the sake of which the several spécifie acts and courses of conduct 
are done and adopted." 

In United States v. Reading Co., 226 U. S. 324, 33 Sup. Ct. 90, 57 
U. Ed. 243, it was said : 

"The mère fact that the sales and deliveries took place in Pennsylvania is 
not controUlng when, as hère, the expectation was that tt»e coal would, for 
the most part, fall into and become a part of the well-known cnrrent: of com- 
merce between the mines and the gênerai consuming xuarkets of other states. 
* * * The purchase and delivery within the state was but one step in a 
plan and purpose to control and dominate trade and commerce in other states 
for an illégal purpose." 

After considering the complaint and the décisions of th'e Suprême 
Court and other courts, we can corne to no other conclusion than that 
the case made by the complaint falls within that class of restraints of 
trade aimed at compelling third parties and strangers involuntarily 
not to engage in the course of interstate trade, except on conditions 
that the combination imposes, and therefore violâtes the act of July 
2, 1890. 

In United States v. Patten, 226 U. S. 525, 33 Sup. Ct. 141, 57 L. 
Ed. 333, 44 L. R. A. (N. S.) 325, it was said : 

"Section 1 of the act, upon which the counts are founded, iS not conflrlecl 
to voluntary restraints, as where persons' engaged in interstate trade or Com- 
merce agrée to suppress compétition amohg themselves, but includes as well 
involuntary restraints, as where persons not so engaged conspire to cOmpel 
action by others, or to créa te artiflcial conditions, which necessarlly impede 
or burden the due course of such trade or commercé and restrict the common 
liberty to engage therein." 
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Judgment below reversed, and the case remanded, with instructions 
to overrule the demurrer, and allow défendants to answer the com- 
plaint, if they shall be so advised. 

NOTE. 

"3. That the Hartford Coal Company, the Maramoth Veln Coal Company, 
the Mammoth Veln Coal Mining Company, the Coronado Coal Company and 
the Prairie Creek Coal Mining Company, and each and every,one of them, were 
at the time of the appointment of said receiver and for niany years prlor 
thereto operating coal companies engaged in the production, loading, and 
shipment of coal for Interstate trade and commerce, and the coal lands of 
each of said companies from whieh said coal was mined and shipped were 
located in Sébastian county in the state of Arkansas." 

"4. That prior to the year 1914 and before the commencement of the difflcul- 
ties hereinafter set forth, the Hartford Coal Company employed about seventy 
men, the Mammoth Vein Coal Company employed about three hundred men, 
the Coronado Coal Company employed about two hundred and flfty men, and 
the Prairie Creek Coal Mining Company employed about two hundred and 
flfty men, and that ail of said operatlvés wère employed by said respective 
companies in connection with the production, loading, and shipment of coal in 
or about their respective mines for Interstate trade and commerce, and that 
the value of the annual shipments and sale of coal by said mines respectively 
exceeded the followlng : 

Hartford Coal Cpuipany $ 50,000 

Mammoth Vein Coal Company 120,000 

Coronado Coal Company 175,000 

Prairie Creek Coal Mining Co 120,000 

"That seventy-flve per cent, of the coal shipped by each of said mines was 
sold and shipped to customers outside of the state of Arkansas in the ordinary 
course of Interstate trade and commerce. 

"That prior to April in the year 1914 the Mammoth Veln Coal Mining Com- 
pany entered into a written contract with the Mammoth Vein Coal Company 
and the Prairie Creek Coal Mining Company whereln and whereby it agreed 
to operate and produce coal from mines of the said Jlammoth A'eln Coal Com- 
pany and the Prairie Creek Coal Mining Company for and In behalf of said 
companies, said Mammoth Vein Coal Company and said Prairie Creek Coal 
Mining Company continuing to sell and shlp the coal so produced from their 
said respective mines as theretofore, the Prairie Creek Coal Mining Company 
selling and shipping the coal mined by said Mammoth Vein Coal Mining Com- 
pany from the mines formerly operated by the Prairie Creek Coal Mining 
Company, and the Mammoth Vein Coal Company continuing to sell and ship 
the coal produced by the Mammoth Vein Coal Mining Company from the mines 
formerly operated by said Mammoth Vein Coal Company, and that 75 per 
cent, of the output of each of said mines was so produced, loaded, and shipped 
for customers outside of the state of Arkansas in the course of Interstate trade 
and commerce. 

"That the Denman Coal Company, the Bache-Denman Coal Company, the 
Sébastian County Coal Company, the Mammoth Vein Coal Company, and 
the Mammoth Vein Royalty Company, and each and every one of them, were 
flnancially Interested in one or more of the aforesaid oi>erating companies, 
either through contracts or the lease of coal lands on which said operating 
coal companies were working 'or through the ownership of ail or the majority 
of the stock of said operating companies. 

"5. That the minlng of coal, as conducted by said operating companies, Is 
not a manufacturing business, but includes only the taking of the coal tn its 
natural condition from the earth and loading it on thé cars of common car- 
riers for transportatlon by them over their Unes to the respective consignées, 
and that about 75 per cent, of the shipments of said operating companies were 
made by cbnimon carriers on Interstate trains to points outside of the state 
of Arkansas, ineludlng the states of Oklahoma, Kansas, Nebraska, Texas, and 
Missouri; that among the employés, whieh each of said companies required 
for the conduct of said Interstate trade and business, were those who placed 
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the cars of Interstate carriers in convenient places on the side tracks of said 
carriers for loading for Interstate shlpment, tiiose who loaded said cars of 
common carriers on said tracks wltli coal for shipment to points outside of 
tlie State, and thiose wlio placed said cars so loaded for points outside of the 
State in thelr proper place on tlie tracks of said carriers where they could 
be hauled by the engines of said carrier over the tracks of said carriers and 
attached to Interstate freight trains for transportation to points outside of 
the State, and that the work of shipping coal, when herelnafter mentioned, in- 
cludes said loading and placing of said cars on the tracks of said carriers ; that 
the ownership and opération of said mines, and the taking and produclng of 
coal therefrom, was but one step in the said Interstate trade and business of 
said companies, and that said companles were dépendent for the profitable 
conduct of their business upon the trade which It secured from customers 
outside of the state of Arkansas, and owned and operated said mines in said 
State of Arkansas for the purpose of carrying on said Interstate trade and bus- 
iness, and would not hâve purehased or attempted to operate said mines, ex- 
cept for the purpose of carrying on said Interstate trade and business, and 
one of the principal assets of said companies was their good will, trade, and 
business with customers outside of the state of Arkansas, and said companies 
employed agents and salesmen In other states in order to protect, préserve, 
build up, and Increase said Interstate trade, business, and good will." 

"11. That said tnlted Mine Workers of America and the combination of 
the défendants herelnafter described divldes ail coal mines in the several 
States of the United States into two classes, one class being called 'union' 
or organized mines, because they are operated under an agreement with the 
United Mine Workers of America, or one of its district branches, to employ 
none but members of that union In or about the work of produclng, loading, 
and shipping coal and to comply with ail the rules and régulations of the 
United Mine Workers of America and its district branch having jurisdiction 
over the respective mines in accordance with their geogràphical location ; the 
second group of said mines as so designated and classlfled by the défendants 
are known as non-union, unorganlzed, or 'open shop' mines, because they re- 
fuse to make such agreement with the défendants' combination to employ only 
members of the United Mine Workers of America exclusively, although niany 
of them do not discrimlnate agalnst or refuse to employ any person on the 
ground that he is a member of said union. That the coal produced by said 
union mines Is herelnafter described or designated as union coal, and the coal 
produced by the unorganlzed, non-union or 'open shop' mines is at times here- 
lnafter designated as non-union coal. 

"12. That owing to the restrictions and unreasonable régulations which 
the United Mine Workers of America imposes ou ail union or organized mines, 
said mines are conducted wastefuUy and inefiiciently, and the cost of produc- 
tion and the selling prlce of union coal is thereby unreasonably and unneeessar- 
ily enhanced, and cannot suecessfully compete with the products of non-union 
mines throughout the course of Interstate trade and commerce, and it Is be- 
cause of this fact, and to protect said union mines agalnst said non-union 
compétition in coal of the lower selling priée, that the United Mine Workers 
of America and those acting In conjunction with them hâve dlvlded ail mines 
In the United States Into two classes, to be designated respectively as union 
mines or non-union mines. In order that they niay more readily and effective- 
ly prevent and restraln ail Interstate trade and compétition in the products 
of non-union mines. 

"13. That, except for the anthracite coal mines in the state of Pennsyl- 
vanla, practlcally the entire business of minlng and shipping coal in the United 
States is done by what is known as bitumlnous mines located in the states 
of Washington, Wyomlng, Utah, and Montana In the Northwest, Illinois, Ohio, 
Indiana, and Michigan lu the northei"n Middle States ; lowa, Colorado, New 
Mexico, Kansas, Missouri, Oklahonia, Arkansas. Texas, Kentucky, Tennessee, 
and Alabama in the Middle and Southern States, and Pennsylvanià, Virginia, 
West Virginia, and Maryland in Eastern States ; that each, and every one 
of the bitumlnous mines in the .several states above mentioned is engaged In 
or subject and liuble to compétition lu the course of Interstate trade, from the 
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minés In one or more of tlie otlier statés above named, and nearly évery one 
of said mines Is subject to compétition of the mines of each and èvery one 
of the several states above named in reachlng or attempting to reach différ- 
ent mai'kets of the United States In varions industrlal centers in différent 
states through the course of Interstate trade made possible by transportation 
of coramon carriers from one state to another. 

"14. That the mines for whlch the pîalntlff is aetlng as recelver, when in 
opération, conipete dlreetly wltli the mines of Illinois, Kentncky,. Alabama, 
New Mexico, Colorado, Kansas, Oklahoma, and the other mines of Arkansas for 
the markets of Loulsiana, Texas, Oklahoma, Nebraska, Kansas, Missouri, 
lowa,, and Minnesota, and are subject to the compétition of said mines in en- 
deavorlng to reacli the various markets of other states through the channels 
of Interstate trade and commerce. That the mines of Illinois sell eoal 
through the course of Interstate trade and commerce to markets in Ix)uislana, 
Texas, Missouri, Nebraska, Kansas, and other states, and the operatlng com- 
panies for which plaintlfC, Dowd, is aetlng as recelver, sold coal through the 
course of Interstate trade and commerce to purchasers in said markets and 
states, and thereby entered into Interstate compétition with said mines of 
Illinois In said states, and others, and are sub.iect to and affected by the Inter- 
state compétition of said mines and others In many other states. That, ex- 
cept for the unlawful Interférence of the défendants herelnafter set forth, each 
of said mines vyould hâve engaged in Interstate compétition with the said 
mines of other states as aforesald in the year 1914. 

"15. That ail of said coal mines of Illinois, Ohio, Indiana,, Wyomlng, Mlch- 
Igan, Missouri, lowa, Texas, Arkansas, and Oklahoma are union, and part of 
the bituminous mines of Pennsylvanla, Kentucky, and West Virginia are 
union, and that said mines of Colorado, New Mexico, Alabama, Virginia, and 
Tennessee are non-union or unorganized ; that the annual output of bitumi- 
nous coal in the United States is a little less than 500,000,000 tons, of which the 
state of Pennsylvanla produces over one-thlrd, the states of Ohio, Illinois, 
and Indiana produce over one-flfth, and the state of West Virginia produces 
about one-seventh; that at least 60 per cent, of the entlre production of bi- 
tuminous coal in the aforesald states of the United States is produced by the 
so-called union or organlzed mines; that if the attempts of the United Mine 
Workers and those working in conjunctlon with tliem in the unlawful con- 
spiraey herelnafter set forth are successful in carrylng ont their conspiracy 
to unionlze ail the bituminous coal mines of Pennsylvanla, West Virginia, 
Virginia, and Colorado as herelnafter set forth, then about 90 per cent, of the 
bituminous coal produced in the United States which enters into Interstate 
trade and commerce will be coal produced by the so-called union mines, and If 
the United Mine Workers of America wero successful in ail the attacks which 
it has made in différent districts upon non-union mines in furtherance of 
said unlawful conspiracy, the said combination would hâve substantlally a 
complète monopoly of Interstate trade and commerce in coal in the United 
States and the amount of non-union coal whicli entered into Interstate com- 
merce would be negllglble. 

"16. That the United Mine Workers of America, the défendants, and many 
other persons to the plaintlffs unknown, now are, and for many years past 
hâve been, engaged in an unlawful combination and conspiracy, as hereln- 
after more fully set forth, In unlawful restralnt of trade and commerce in 
coal among the différent states of the United States, and through means where- 
of are unlavi'fully attempted to monopolize and are monopollzlng said trade 
and commerce ; that in furtherance of said unlawful combination and con- 
spiracy, the défendants, the United Mine Workers of America and those con- 
federated together with them in said unlawful scheme, hâve combined and 
conspired together to exclude and drive ont of Interstate trade and commerce, 
and to restrain and prevent ail Interstate trade and commerce in, any and ail 
coal produced, loaded, and shlpped by so-called non-union and unorganized 
mines, by hamperlng, preventlng, and interferlng with the production, loading, 
arid shlpmént of coal for Interstate commerce in any of the coal-mlning states 
by any so-called unorganized or non-union mines, so that it cannot become a 
subject or commodity of Interstate trade and commerce, and cannot enter 
Into Interstate compétition with the products of so-called union or organlzed 
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mines located in divers states, and to furtlier carry out said couspiracy by 
hampering and interfering with the production, loading, and shipment for 
Interstate trade and commerce by sald non-union or unorganized mines in any 
and ail the several states where said mines are or may be located, with the 
purpose and ijjtent of increasing the cost of production, loading, and shipment 
of said commodities so destined for Interstate trade and commerce, and the 
resulting selling price thereof in the markets of the difterent states reached 
by said Interstate shlpments, so that said commodities cannot successfully 
compete in said markets with the coal produced, loaded, and shipped by the 
so-called union or organized mines worklng under agreement with said unlaw- 
ful combination in the several states where located. 

"17. That one of the objects of sald unlawful combination and conspiracy 
in restraint of Interstate trade is to monopolise the trade or occupation of 
minlng coal for the members of the United Mine Workers of Anjerica and pre- 
vent tlie employaient of non-union men in any part of the United States at 
the trade or craft of mlning coal, and prevent the products of the labor of non- 
union mines from becoming subjects or commodities of Interstate trade and 
commerce, in order thereby to more effectually compel them to abandon the 
trade or vocation of coal minlng or become members of tbe said United Mine 
Workers of America, and thereby to secure complète monopoly and unification 
in control and management, so far as labor is concerned, of ail competing mines 
in ail parts of the United States as bas already been achleved by said combina- 
tion In many states as aforesald. 

"18. That the scope and object of said illégal scheme is to suppress and 
destroy the business of ail non-union and unorganized mines whose products 
enter into Interstate trade and by varions means to prevent any mlning Com- 
pany from engaging in the business of selling coal for Interstate trade as an 
unorganized mine and prevent any of the so-called union or organized mines 
from commencing opérations as a non-union or unorganized mine, and thus 
by such suppression, obstruction, and destruction of the business of any of 
the independent and competing mines in the several states which are oper- 
ating or may hereafter operate on a non-union or unorganized basls, to com- 
pletely monopolize Interstate trade and commerce for union coal produced 
under the domination of the United Mine Workers of America, and maintain 
the price of sald union coal in Interstate commerce by protectlng it from 
Interstate compétition of coal which but for said combination would be mlned 
by the more efficient non-union mines. 

"19. That the object and purpose of said combination In extendlng ils 
domination and control over separate and competing mines In différent states, 
which in the absence of said unlawful combination would be engaged in Inter- 
state compétition with each other, and the sole object and purpose of sald 
combination in destroying or preventing Interstate shipments of coal by ail 
mines in any of the coal-mining states, which do not acquiesce in its control and 
domination, is to prevent any coal not produced by union mines from be- 
coming a subject of Interstate commerce and enterlng into Interstate compéti- 
tion with the products of so-called union mines and to further carry out agree- 
ments and understandings hereinafter described, between the proprietors 
of the so-called union mines and sald unlawful combination to the efCect that 
the défendants and others actlng in conjunction with them in said unlawful 
conspiracy will protect Interstate trade and business of sald union mines 
from the compétition of unorganized mines by employing ail the means avall- 
able to organized labor to prevent the production, loading, and shipment of 
coal for Interstate trade and commerce by unorganized mines. 

"20. That in furtherance of said unlawful combination and conspiracy to 
unduly restrain Interstate trade and commerce, and to exclude the products 
of ail unorganized mines and non-union miners from Interstate trade and com- 
merce, the United Mine Workers of America worklng through thelr district 
organizations, and the défendants, hâve ordered and coerced strikes of em- 
ployés employed by unorganized mines in différent states and by violeace, 
intimidation, mobs, and riots prevented the employment of any miners in sald 
mines for production, loading, or shipment of coal for Interstate commerce, 
and by dynamite and arson and other unlawful means hâve destroyed the fa- 
clllties of said unorganized mines for producing, loading, and sbipping eoal for 
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Interstate commerce, and by divers other means hâve hampered, interfered 
vrith, prevented, and attempted to unduly enhance the cost of producing, 
loadlng, and shlpping of coal by sald unorganlzed mines for Interstate com- 
merce, so that It would no longer be marketable as an article or commodlty of 
Interstate trade and commerce In compétition wlth union coal. 

"That each and every one of the acts hereinafter set forth, wherein and 
whereby the production, loadlng, and shlpment of coal by the plalntiffs, or any 
other unorganlzed mines, was destroyed, interrupted, hampered, or interfered 
vclth, were done and carried out in f urtherance of the aforesaid comblnation 
and consplracy to unduly and directly restraln Interstate trade and commerce, 
and wlth the Intent, purpose, and efCect thereof as hereinabove set forth, and 
wlth the purpose or effiect of Induclng and forcing persons and corporations 
formerly engaged in Interstate trade as non-union mines to refrain therefrom 
untll such times as they would carry on sald business as union mines upon 
terms dictated by sald comblnation and consplracy. 

"21. That in f urtherance of the comblnation and consplracy to restraln 
Interstate trade and commerce in bltumlnous coal and to prevent any non- 
union coal f rom enterlng Into Interstate trade and commerce, the United 
Mine Workers of America and Its district branches hâve from tlme to time 
since 1898 tentered into negotlations, understandings, and agreements vs'ith the 
operators of union mines in the states of Ohio, Illinois, and Indlana and other 
States, wherein and whereby it was understood and agreed that in considér- 
ation of sald operators agreeing to or contlnuing to operate union mines, the 
sald United Mine Workers Of America, the défendants and those worklng in 
conjunction wlth them In sald nnlawful scheme and purpose, would by strikes 
and the usual unlawful means whlch Invarlably a'ccompany ail strikes con- 
ducted by the United Mine Workers or any of its branches, prevent the pro- 
duction and shipment of bltumlnous coal by ail so-called non-Union and un- 
organlzed mines in other states whose products corne into Interstate com- 
pétition wlth the products of sald union mines through the course of Inter- 
state trade and commerce, and that sald agreement and understanding re- 
qulred sald United Mine Workers and Its sald branches to use ail means in 
Its power to interfère wlth and prevent Interstate commerce In bltumlnous 
coal by ail unorganlzed mines, and by ail compétitive mines whlch should 
thereafter become non-union or unorganlzed, and that the comblnation and 
consplracy hereln descrlbed to interfère wlth and destroy the business of the 
mines for whlch plaintifC, Dowd, is actlng as recelver, and ail acts in further- 
ance thereof hereinafter descrlbed were done in pursuance of sald illégal 
arrangement, contracts, and understandings between the said United Mine 
Workers and sald union operators to destroy and prevent Interstate trade 
and commerce In bltumlnous coal from unorganlzed fiélds by destroying or 
interferlng with the faclllties of sald unorganlzed mines for the production 
and shipment thereof. 

"22. That in f urtherance of sald illégal comblnation and consplracy to 
restrain and prevent Interstate trâdè ahd commerce in bltumlnous coal, 
and drive ail non-union coal out of Interstate trade and commerce, the sald 
United Mine Workers of America and those worklng in conjunction with them 
dld at varions tlmes sinee 1898 embârk' and engage upon a gênerai campaign 
and crusade to prevent ail the tion-union bltumlnous mines in the State of 
Pennsylvanla, whlch were producing abotit 12 per cent, of the éntlre output of 
bltumlnous coal In the United States, from engaging in Interstate trade and 
Commerce in non-union coal, by Orderlng a strike of employés in sald mines, 
and through violence, intimidation, and threats preventlng the employment of 
any operatives for the production, loadlng, and shipment of coaï, and by 
the use of flre and eîiplosives destroying the faclllties of sald mines for the 
production, loadlng, and shipment of sald coal. 

"And that in or about the year 1911 sald United Mine Workers and those 
acting in conjunction with thèm did undertake to and dld employ said means 
Itt f urtherance of sald unlawful 'design against certain non-union mines in 
Westmorelahd and Irwln districts In the state of Pennsylvanla, kntown as the 
Westmorelahd and Irwin mines, in order to prevent sald mines from engaging 
in Interstate trade and commerce iû non-union coal. 

"That In f urtherance of sald illégal comblnation and consplracy to restrain 
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trade among thé several states In coal, as hereinabove set forth, sald Unltecl 
Mine Workers and those acting In conjunctlon wlth them dld in the year 1&13 
enter into a gênerai campaign and crusade against non-union mines in tlie 
State of Colorado, and agreed to and did order a strike of said employés of 
said varions competing mlners of said state, and by violence, threats, and 
intimidation did prevent said mines from procuring further employés to pro- 
duce, load, or mine coal for the Interstate trade and commerce of said mines, 
and did by the use of lire and explosives destroy the facilities of said mines 
for the production, loading, and shipment of coal for Interstate trade and com- 
merce, in order thereby to destroy Interstate trade and commerce in non- 
union coal. 

"That at varions times since 1906, and in furtherance of said unlavpful scheme 
to restrain trade in bituminous coal; among the several states, said United 
Mine Workers and those acting in conjunctlon with them did engage in a gên- 
erai campaign and crusade to destroy Interstate trade and business of the 
non-union bituminous mines in West Virginia by ordering strlkes of the em- 
ployés of said companies engaged in the v?ork of produclng, loading, and ship- 
ment of coal for Interstate trade and commerce, and by violence, threats, and 
explosives, and by preventing the employment of other operatlves to carry on 
said work, and by fire and explosives destroying the facilities of said mines 
for the production, loading, and shipment of said coal for Interstate trade and 
commerce ; and that said United Mine Workers and those working in con- 
junctlon with them bave from time to time on other occasions employed ail 
of said means to destroy the business of ail of said non-union companies in 
Pennsylvania, West Virginia, Colorado, and other states, in order thereby 
to prevent said companies from shipping non-union coal for Interstate trade 
and commerce. 

"23. That early in the year 1914 ail said companies for which the plalntifC, 
Dowd, is acting as receiver decided that said operating companies should 
be conducted on a non-union or open shop basis, without discrimination against 
any employé on the ground that he was or was not a member of any union, and 
that about the middle of March, 1914, the Mammoth Veln Coal Company and 
the Prairie Creek Coal Mining Company closed down their said mines and dls- 
«ontinued opération as union mines, preparatory to reopenlng upon the non- 
union or open shop basis in the month of Aprll, 1914 ; that the Hartford Coal 
Company had not been in opération for over a year previous thereto, but it was 
the plan and intention of said company to also reopen upon the non-union or 
open shop basis as soon as it became expédient so to do, or at least in the sum- 
mer of 1914; that the Coronado Coal Company continued opération as a 
union company until April 18, 1914, when its employés were ordered out 
on a strike by the défendants in furtherance of the unlawful conspiracy here- 
in set forth, because some of the indlviduals interested in said mines that were 
going to be operated as open shops had also flnancial interests In sald Cor- 
onado Coal Company and might use their profits from said company to carry on 
Interstate commerce in non-union coal from sald other mines ; that before 
said strike took place, and early in the year 1914, as aforesaid, it was the in- 
tention of the said Coronado Coal Company and the persons and corporations 
financially Interested in it that said company should be placed upon the nou- 
anion or open shop basis of opération as soon as expédient, or at least by the 
summer of 1914; that said plan of opération for said mines was in part to be 
carried out by havlng the Mammoth Veln Coal Mining Company operate 
the mines of the Mammoth Veln Coal Company and the Prairie Creek Coal 
Mining Company under its written contract described in paragraph marked 
'4' herein. 

"24. That in the year 1914 each of sald operating companies for which the 
plaintiff, Dowd, is acting as receiver had made préparations to do a large 
and profitable business with dealers in coal in other states, and to renew, man- 
age, and conduct said Interstate trade and commerce upon a non-union and 
'open shop' basis, and the condition of the market outside of the state of Ar- 
kansas in which said companies would sell their said coal, and the condition 
of the business of said companies, was such as to warrant the full belief that 
the ensuing season would be a profitable one to said companies, and that in 
the year 1914, when the défendants undertook to destroy the business of said 
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operating companies, for which the plaintifC, Dovvd, Is now acting as receiver, 
some of said operating companies liad actually commenced, and were engaged 
in carrying on, said Interstate trade and business, and enjoying said Interstate 
good vvill, and were slilpping non-union coal to customers in otJier states in tlie 
course of Interstate trade and commerce, and the rest of said operating com- 
panies were prepared to commence and renew tlielr Interstate trade and busi- 
ness, and were Intending to renew said Interstate trade and business, on a 
non -union basis. 

"25. Tliat at ail times after April 1, 1914, the défendants and those acting 
in conjunctlon wlth them. In furtherance of the unlawful conspiracy herein- 
after set forth, well knew of said intention, plans, and costly préparations of 
said companies, persons, and corporations in coutrol tliereof to operate eacli 
and every one of said mines in the future upon the open shop or non-union 
basis, and to sell and ship non-union coal in Interstate commerce in compéti- 
tion with union mines, as soon as possible, and that ail of the acts hereinafter 
described, which were done by the défendants and those acting in conjunctlon 
wlth them to injure and destroy the business and property of said companies, 
were done In furtherance of said unlawful scheme and conspiracy to prevent 
Interstate trade and commerce in bitumlnous coal produced, loaded, or shipped 
by so-called non-union or open shop mines. 

"26. That In April, 1014, and at various times thereafter, In furtherance of 
said plans to hâve ail said companies engaged in Interstate trade as non-union 
mines, some of said operating companies for whicli plaintiff, Dowd, is acting 
as receiver began to operate their said mines on an open shop basis, or as non- 
union or unorganized mines, and from time to time In the year 1914 employed 
large numbers of men engaged respectively in the work of miuing, loading, and 
shipping coal fur Interstate trade and commerce, preparatory to employing 
additlonal miners and opening additlonal mines for the purpose of carrying 
on an Interstate trade and commerce on a stlll larger scale, and preparatory 
to having ail of said operating companies do llkewise. That none of the said 
miners so employed belonged to, or had any connection or association with, 
the United Mine Workers of America, or any of its district branches, or any 
of the défendants, but that the défendants, the United Mine Workers of Amer- 
ica and those acting In conjunctlon wlth them, in furtherance of their com- 
blnatlon and conspiracy to drive non-union coal out of Interstate trade and 
commerce, and to restrain and prevent Interstate trade and commerce therein, 
and In furtherance of their understandlng with the propiletors of union mines 
competlng with said mines, combined and conspired together. In furtherance 
of said conspiracy, to ruin and destroy tlie Interstate trade and commerce of 
said mines, and to prevent them from commencing or engaging or continuing 
therein, by interfering with and preventlng the production, loading, and shlp- 
ment of coal for Interstate commerce by said mines, and in furtherance of 
said combination and conspiracy they agreed ùpon and did the following acts : 
By threats, intimidation, violence, and unlawful assemblies, they drove and 
frightened away ail of the men employed by said mines at the work of mining, 
loading, and shipping coal for Interstate trade and commerce, including those 
men employed at the work of placlng cars of Interstate carriers at the proper 
place on the traeks of said carriers where they could be loaded with coal for 
shipment outslde of the state, and including those men employed in loading 
said cars of the common carriers, and those who placed the cars after loading 
upon the proper part of the traeks of the common carrier where they could 
be taken up by the Interstate trains of said carriers for transportation to 
points outside of the state, and by threats, violence, murder, mobs, and riots, 
prevented the said companies from employing or obtalning for employment 
any other operatives to load said cars of Interstate carriers, and to manipulate 
and place said cars before and after loading for Interstate transportation in their 
proper place oh the traeks of the carrier, and by the sanie unlawful methods 
prevented said companies from employing or obtalning for employment any 
miners whatsoever to jierform any of the work of mining, loading, and ship- 
ping coal for said mines, and l>y the use of tire, dynamite, and other explosives 
they did destroy the structurés and other valuable faeilitleg of said mines 
for the production, loading, àhd shipment of coal for Interstate trade and 
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commerce, and dld destroy the cars of Interstate carriers, which were station- 
ed at or about the mines waitlng to be loaded with Interstate shipments, and 
destroyed cars of said carriers and shipments alreody loaded thereon to be 
hauled away by Interstate carriers for transportatlon to consignées outside 
of the State of Arkansas, and destroyed the business of other concerns in 
which the same persons were interested, In order to impoverlsh said persons 
and prevent their carrying on said non-union coal-mining business. That by 
said unlawful means said défendants and those actlng in conjunction with 
them prevented any of said companies from engaglng or continulng to engage 
in Interstate trade and commerce ; and the défendants well knew and Intended 
that the destruction of the coal mines of said operatlng companies located in 
Sébastian county, Arkansas, and their interférence with the opérations there- 
of, would resuit in the destruction of the Interstate trade and commerce of 
said companies, and the défendants destroyed said mines for the express pur- 
pose of entirely destroying and ruinlng said Interstate trade and business. 
That none of the défendants or any one acting in conjunction with them had 
any Interest or object in destroying said property and interfering with the 
opération of said mines as aforesald, except in so far as said destruction and 
interférence prevented the sale and shipment of coal by the said companies 
in compétition with union mines in which said combinatlon was interested, 
and their primary and direct object in so doing was to destroy the Interstate 
trade and commerce of said companies, beeause it constltuted 75 per cent, of 
the trade and commerce conducted by them, and that the destruction of the 
working organizatlon and production facilities of the said companies was but 
a step in a scheme and purpose to destroy Interstate trade and commerce in 
non-union coal, and prevent it from comlng into compétition with union coal 
in the course of Interstate trade and commerce. 

"27. That except for the unlavv'ful combinatlon and conspiracy of the de- 
fendants, and the acts done in furtherance thereof as aforesald, the said Hart- 
ford Coal Coinpany, the Mammoth Veln Coal Company, the Coronado Coal 
Company, the Prairie Creek Coal Mining Company, and the Mammoth Veln 
Coal Mining Company would hâve, long prior to the commencement of thls 
action and in a short tlme, secured employés to man their mines and engage 
in the work of producing, loading, and shipping coal for Interstate trade and 
commerce, and would as non-union and unorganized mines liave successfuUy 
shlpped coal to the amount of over J);fiOO,000 annually in the aggregate, and 
would bave been able to reallze a large profit thereon. 

"28. That by reason of said combinatlon and conspiracy of the défendants 
in restraint of Interstate trade and commerce, and the acts done in furtherance 
thereof to Injure and destroy tlie business of the said companies for which 
the plaintiff, Dowd, Is acting as recelver, the said companies bave suffered 
great loss and Injury to their said bu.siness and property, in the total sum of 
$427,820.77, and that said damages are more fully itemlzed as foUows. * ♦ » " 
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CARPENTER et al. v. SAME. 

(Circuit Court of Appeals, Slxth Circuit. May 12, 1918. On Pétition for 
Rehearlng, July 7, 1916.) 

Nos. 2732, 2764. 

1. Railroads <S=3l38 — ^RECEivERSiiiP — Liens — Traffic Contracts. 

A traffic contract between two railroad companies for the interchange 
of business, which by Us tenus was to continue for a stated number of 
years, and bound one company to pay to the other a percentage of its re- 
ceipts from the traffic Interchanged, if necessary to meet the Interest on 
an Issue of bonds to be made by the latter, conceding its validlty, created 
no lien on the property or income of thepromlsor as. against subséquent 

£=>For other cases ses sama tapie &. KEY-NUMBBB la aU Ke]r-Numb*red Qigest» & Ind«xM 
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credltors or pùrchasers, but may be repudlated by its recelver, If deemal 
unprofltable, leavlng to the other party or its bondholders only a gênerai 
clalm for damages for Its breach. 

[Ed. Note. — For other cases, see Railroada, Cent. Dig. §§ 436-439 ; Dec. 
Dig. <©=>138.] 

2. Railroads <S=»171(1) — Pbiobities of Ceeditoes. 

The fact that bondholders of the other company bought their bonds 
with knowledge of the trafflc contract whleh was pledged by the mortgage 
for thelr security created no equity which entltles them to préférence over 
subséquent llenholders of the pronilsor company, slnce they were also 
charged with knowledge of the légal effect of the contract, and that it 
gave them no lien. 

[Ed. Note.— For other cases, see Kallroads, Cent. Dig. §§ 554-556, 568, 
571 ; Dec. Dig. ®=171(1).] 

3. Corporations <®=s479— Moetgagbs^Foekclosube — Parties Bbpkesented 

BY Trustée. 

The trustée in a corporation mortgage represents the bondholders only 
in matters affeeting the enforcement of the security and administration 
of the trust property under the terms of the trust. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. <S=>479.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; William L. Day, Judge. 

Suit in equity by the Central Trust Company of New York, trustée, 
against the Wheeling & Lake Erie Railroad Company and others. 
From the decree, Horace F. Baker, receiver of the Wabash-Pittsburgh 
Terminal Railway Company, and E. E. Carpenter and others, cross- 
complainants, appeal. Affirmed. 

See, also, 218 Fed. 273, 134 C. C. A. 69. 

Pursuant to a plan to obtaln for the Wahash Railroad Company (herein 
called "Wabash"), a Une from Toledo, its eastern terminus, to, and an en- 
trance into, and facUities in and about, Pittsburgh, by utillzlng the Une of 
the Wheeling & Lake Erie Railroad Company (herein called "Wheeling"), 
from Toledo, and by acquirlng and constructing terminais at Pittsburgh, and 
a connection thence westwardly to the Wheeling, George J. Gould, a director 
of the Wabash, and Joseph Ramsey, Jr., its président, caused (February 1, 
1901) a syndicate to be formed, with a subscribed capital of $20,000,000, for 
the acquirement and construction of terminal and belt facilitles at Pittsburgh, 
and the purchase of equlpment for their proper opération when completed. 
Of the subscribers, flve were direetors of the Wabash. The syndicate having 
acqulred a majority of the stock of the W'heellng, elected in May, 1901, as di- 
reetors, members of the Wabash directory and others under its control, and 
proceeded to acquire several railroad a.nd coal properties at or about Pitts- 
burgh, including the West Slde Belt, ând to construct the Pittsburgh, Car- 
negie & Western Railroad to a connection with the Wheeling. 

The syndicate, thus in control of the Pittsburgh properties and the Wheel- 
ing, brought about a contract (May 10, 1902) by which, In considération of 
the great outlay of the Pittsburgh, Carnegie & Western for the terminais, 
and as an indueement to it to construct its road, the Wheeling and the Wa- 
bash agreed that for 20 years, in fixlng schedules and percentages on inter- 
changed traffic, that road would be glven an arbitrary of 100 miles as against 
its actual 60 miles and an arbitrary of 10 cents per ton for trafflc originating 
on its Une. Certain trackage rlghts were glven including the opération by 
each of the parties of its through trains ôver the tracks of the others. 

To provide more money for the enterprlse, to permit the syndicate to 
reallze on thelr investment, and to yeat the practlcal ownershlp and actual 

«=a>For other cas«> se* sam* teplc & KEY-NUMBER la ail Ker-Numbered DigeaU & Indexea 
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eontrol ot the Terminal propertles and the Wheellng in the Wabash, a plan 
vvas devised by whleh tlîe i?ittsburgh propertles were, May 7. 1904, Consoli- 
dated under the name The Wabash-Pittsburgh Terminal Railway Company 
(herein called "Terminal"); the Terminal stock was transferred to the Wa- 
bash, which paid $6,000,000 in cash for $6,600,000 of the Terminal's first mort- 
gage bonds secnred by mortgage May 10, 1904, to Mercantile (afterwards 
Bankers') Trust Company, of New York ; the syndicate received $13,400,000 
first mortgage bonds and an entire issue of $20,000,000 in second mortgage 
bonds ($2,000,000 for expenses), secured by mortgage to Equitable Trust Com- 
pany of New York, and $10,000,000 of the Wabash stock. Under the plan a 
supplemental contract was agreed upon, but executed later (October 10, 1904), 
by which the first contract was extended to 1954, the date of maturity of 
the Terminal's bonds, and a requirement was added that the Wheeling and 
the Wabash pay an additional sum on interchanged trafflc equal, when taken 
with the Terminal's net earnings. to the interest on the Terminal's bonds to 
the extent, if necessary, of 25 per cent, of each of those two roads' revenue 
from traffic interchanged with the Terminal. 

The mortgages contained a spécifie pledge of "contracta, trackage agree- 
ments, or operating arrangements, coveriants and agreements, terms, or parts 
of terms, including ail the rights of the Railway Company under a certain 
Traffic and Trackage Contract dated October 10, 1902, and executed by The 
Wabash Railroad Company, The Wheellng & Lake Erie Railroad Company 
and the Pittsburgh, Carnegie & Western Railroad Company (of which last- 
named company the Railway Company, party hereto of the first part is the 
successor), and under a certain contract bearing even date herewith supple- 
mental to said Traflic and Trackage Contract (a counterpart originals of which 
original and supplemental contracts hâve been deposited with the trustée here- 
under) * * *," and of the shares constituting a majority of the Wheel- 
ing stock. 

The Terminal, with the exception of 1,000 coal cars, held under lease by 
the West Side Belt, had practically no equipment. The Wheeling had con- 
sidérable, though inadéquate, equipment for the purposes of its own traflic, 
but in 1902 and 1903 apparently took care of its own traffic reasonably well. 
Opérations of the combined roads began in July, 1904, but interchange of 
traffic not until at or about the time of the exécution of the supplemental con- 
tract (October 10, 1904). Then begau a diversion of a large part of the 
Wheeling's equipment to the hauling of trafflc from the Terminal, to the détri- 
ment of the Wheeling and the shippers along its line. Early in March, 1905, 
the Terminal contracted with manufactui'ers for 62 locomotives, and 2,000 
coal cars, 1,000 of which were delivered prior to August, 1905, and 1,000 not 
long afterwards. AU the Terminal first mortgage bonds which could be is- 
sued had been disposed of, and it had no way of paying for this equipment. 
Money must be had, both to provide equipment to carry the traffic from the 
Terminal, and to make betterments and improvements on the Wheeling to 
enable it to properly handle its own and the Terminal's heavy coal trains, as 
well as other trafflc, and to pay the Wheeling's floating debt of some $2,000,000 
and a large suin coming due on its then outstanding mortgage twnds. 

The Wabash, in the effort to save the enterprise, and the millions it had 
already invested in it, caused a plan to be adopted by which thèse obliga- 
tions of the Wheeling could be paid, the betterments made, aud the equipment 
contracted for by the Terminal paid for and utilized. It tooli the Wheeling's 
$8,000,000 3-year (due August 1, 1908) gold notes at 95 per cent., and, having 
guaranteed their payment, sold them to bankers at New York at the same 
price, who sold them to the public in the usual course of business. Thèse were 
secured by $12,000,000 of bonds issued under the gênerai mortgage of the 
Wheeling to the Central Trust Company of New York, as trustée, dated Au- 
gust 1, 1905. On the same day, the Wheellng en tered into a trust agreement 
(called note agreement) with the New York Trust Company, by which it vested 
that company, the Terminal agreeing thereto, with the tltle of the equipment, 
and pledged with the trustée the $12,000,000 of bonds secured by the gênerai 
mortgage, to secure the holders of the $8,000,000 in notes. The equipment was 
leased by the trustée to the Wheeling at a nominal price. The WalmsU 
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handled the proeeeds of the notes ($7,600,000 and some accrued interest) and 
paid to Blalr & Co. and Read & Co., bankers of New York, some $2,200,000, 
Including accrued Interest, advanced by them to pay the equlpment manu- 
facturers contracted with by the Terminal, about $2,0(X),000 to pay the Wheel- 
ing's unsecured floating debt, large sums for interest on the Wheellng's un- 
derlylng bonds, as well as some interest on the gênerai mortgage bonds, and 
expenditures chargeable to capital account made in eurrent opérations, and 
about $3,425,000 to the Wheeling for betterments and improvements. There 
Is no reason to doubt that ail the money was spent on or for the Wheiiling. 

The interchange gave the Wheeling large increased tonnage. Its own equip- 
ment, the equlpment acqulred on the Terminal's eontract, the equipment cer- 
tain shippers on its own lines provided to asslst in hauling their freight, and 
equipment leased to it at a fair rental by the Wabash in 1907, were used for 
the primary purpose of carrying the traffle Interclianged with the Terminal 
at a great loss to the Wheeling and to the diminution of the revenues it 
would hâve reeeived from shippers on its own Une, as well as to the destruc- 
tion of its plan of reorganization of its Coal Company (the Wheeling & Lake 
Erie Coal Company). 

The Wheellng's own burdens, the burdens put upon It for the beneflt of the 
Wabash, the Terminal, and the Terminal's bondholders, including large sums 
paid and due on interchanged business under the traffic contracts, the loss of 
its own business, by reason of the diversion of its equipment, together with 
the business dépression of 1907, and the approachlng maturity (August 1, 1908) 
of the gold notes, requlred légal proceedings for the appointment of a re- 
celver. Thèse were had by procurement of the Wabash, June 8, 1908, and 
B. A. Worthington was appointed receiver the next day. A few days before 
(May 29th), at the suit of the Wabash, receivers were appointed for the Ter- 
minal. 

Default by the Wheeling in the payment of its gold notes due August 1, 
1908, and Its Inability to pay interest on gênerai mortgage bonds due August 
Ist, belng certain, the Wabash, to protect its guaranty, arranged with Blair 
& Co. and Kuhn, I.oeb & Co., bankers in New York, by agreement (July 31, 
1908), to purchase the notes for it from their holders, who were notifled by 
the bankers, by public advertlsement, to présent the same for pa.yment at the 
office of Blalr & Co. On August Ist $7,083,000 of the notes, and later in the 
year the remaining .$917,000, were taken up by the bankers. August Ist the 
bankers presented $200,000 of the notes, and (August 31st) $7,716,000 were 
presented by the Wabash, as owner, to the Wheeling for payment, whlch was 
refused. At that tlme the Wabash was In full life, but, being insolvent, De- 
cember 18, 1911, receivers were appointed. The money to take up the notes 
was advanced by Kuhn, Loeb & Co. ($3,000,000), Blair & Co. ($2,000,000), 
George J. Gould (,$2,000,000), and E. H. Harrimau ($1,000,000). 

Thèse bankers knew ail about the traffic contracts and their pledge, and 
the pledge of a majority of the capital stock of the Wheeling for the benefit 
of the Terminal's bondholders — a knowledge doubtless shared by the street 
when the syndicate's bonds were put upon tlie markèt, and by their bankers 
in the fall of 1904, and by a number of other bankers who bought and sold 
a number of the Terminal's bonds, including probably some bought from th(» 
syndicale bankers. 

The application (February 18, 1905) to the Stock Exchange for the listing 
of the Terminal's bonds, and the circulars of the bankers of a subséquent 
date, recite the pledge of the stock and the traffle agreements, the former stat- 
ing the contracts as existlng for the terms of the flrst and second mortgage 
bonds; that under them also the Wabash and the Wheeling had the right to 
run trains Into Pittsburgh, and the Terminal had slmilar riglits over their 
lines, and that the efCect of the contracts was to unité the three roads as 
closely as it was possible to do so by operating agreement ; and the most 
spécifie of the latter (Read & Co., June, 1905, closely Identlfléd with the Wa- 
bash and the syndloate) describlng thé Terminal as a terminal railway ex- 
tension into Pittsburgh for the Wabash and the entlre Gould system of 15,000 
miles ; that the bonds were secured by pledge of thèse valuable contracts, and 
that the control of the Terminal and the Wheeling by the Wabash inter- 



BAKEK V. CENTRAL TRUST CO. 21 

wove the interests of the Wabash, the Wheellng, and the Terminal as one 
System not llkely to be parted wlth under any concelvable clrcumstances. It 
does not appear expressly that any bondholder bought hls bonds wlth knowl- 
edge ot, or in rellance upon, any of thèse statements. 

In September, 1908, the authority of the court flrst had, the receiver of the 
Wheellng repndlated both contracts and thereupon agreed wlth the receivers 
of the Terminal on a basis of compensation on interchanged trafflc shown 
to be falr between the roads. On this basis the loss to the Wheellng during 
the opération of the contracts from 1904 to 1908 was about $900,000. In ad- 
dition, there was évidence tending to show, though not, as found by the trial 
judge, of such satisfactory character as to be made the basis of a findlng 
of an exact amount, that the loss in not being able to take care of the traflic 
on Its own Une, In that perlod, was a large sum of money. 

The diversion of the Wheeling's équipaient brought about the destruction 
of the plan formulated by it for the reorganization, under the name the 
Wheellng & Lake Brie Coal Company, of a coal company owned by it on its 
line and controUed by it as a subsidiary company, through which it carrled 
on the business of mining coal, the rallroad furnishing the coal's only outlet. 
The old coal company was In the hands of a receiver, wlth outstanding obliga- 
tions ôf a mortgage securing about $1,000,000 of bonds, receivers' certificates, 
and other debts prior to the bonds. The plan and pertinent facts will be 
found in the case In this court of Wheellng & Lake Erie K. R. Co. et al. v. 
Carpenter, 218 Fed. 273, 134 C. C. A. 69, and their répétition would be useless 
hère, exeept to say that the plan contemplated the ownership by the Wheel- 
lng of ail the stock of the Coal Company, as reorganized, the bondholders ac- 
cepting new bonds at 25 per cent, of the old, the retirement, within ten years, 
of $200,000 of "prior lien obligations," covering receivers' certificates, ex- 
pansés of reorganization, etc., and, during that time, some of the new bonds 
on allotment out of the surplus earnlngs of the Coal Company. The mines 
were leased by the Coal Company to Hanna & Co.'s Mining Company, whlch 
agreed to mine a certain minimum number of tons a year at a priée agreed 
upon, the Wheellng to contribute, for the beneflt of the bondholders, a cer- 
tain sum on every ton of coal transported by it, less such coal as it used for 
fuel purposes. The plan failed, primarlly because the Wheellng dld not fur- 
nish cars suffleient to haul away the coal the Mining Company was willing to 
mine, and could hâve mined and sold. In 1902 and 1903 the Mining Com- 
pany mined more than the minimum, which was transported by the Wheellng 
wlth such equipment as it then had. Beginning wlth 1904, the falling off 
each year from the minimum was many thousand tons. 

It had been held by the District Court at the suit of Carpenter et al. (the 
Coal Company's bondholders' committee) that the Wheeling, by its contribu- 
tion contract, agreed to pay the prior lien obligations in full ; but questions 
of prlority between those bondholders, the holders of Wheellng gênerai mort- 
gage bonds, and the bondholders under the Terminal mortgages asserting liens 
on the Wheellng because of the traflic contracts, were reserved and trans- 
ferred for final détermination to the suit against the Wheeling, in which the 
trustée under the Wheeling gênerai mortgage and the trustées under the Ter- 
minal mortgages were asserting liens on the Wheellng, each claimlng prlority 
over the other. The Carpenter Case coming hère on appeal by the Wheeling 
and its receiver (218 Fed. 273, 134 O. C. A. 69), the decrea of the District 
Court was modifled on the ground that the Coal Company's bondholders' claim 
dld not rest upon the Wheeling's express contribution contract, but sounded 
in damages for breach of an implled contract to furnish sufficient cars to 
haul away the coal Hanna. & Co.'s Mining Company had agreed to mine; 
and the District Court Was instructed to ascertain the exact amount due the 
bondholders on the basis of computatlon set forth in the court's opinion. This 
computation has not been made, so far as appears. 

While the appeal was pendlng in the Carpenter Case, the District Court 
denied the Coal Company's bondholders' claim o( prjority by the same de- 
cree in which were adjudicated the claims of the trustée of the bondholders 
of the Wheellng under the gênerai mortgage, and the claims of the trustées 
of the holders of the bonds of the Tenninal for a lien upon the Wheeling and 
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prlority In right of payment over the gênerai mortgage bonds, the claîin oi 
the receiver of the Terminal, for it and its creditors, including the bondhold- 
ers, for a spécifie performance of the traffic and trackage contracts, and 
claims for damages by the Wheeling and the Wabash agalnst each other, as 
ail thèse varions claims were made, in substance now set forth: 

Duncan, receiver of the Wheeling, for it and its minority stoekholders, al- 
leging the control and domination by the syndicate, the AVabash and the Ter- 
minal, from 1901 to 1908, setting forth the two traffic contracts made under 
that control ; the invalidity of the contracts under the statutes of Ohio and 
the by-laws of the Wheeling; the unfairness of the contracts, and the di- 
version of the Wheeling's income and the Wheellng's equipment to the Ter- 
minal, to the Wheellng's loss; and praying' that the contracts be caneeled, 
that the claims of the Terminal agalnst the Wheeling under the terms of the 
contract, be denied, that a note for $300,000, glven by the Wheeling to the 
Terminal, and indorsed by the Wabash, be caneeled, and that an accounting 
be had of the moneys paid under the contract and the losses sustained by the 
Wheeling, and that such sums be set ofif agalnst other claims of the Terminal 
and Wabash asserted In the foreclosure proceedlngs. 

Baker, receiver of the Terminal, clalming the importance of the two con- 
tracts as security to the Terminal and its bondholders, and the Termlnars 
right to their spécifie performance, both as agalnst the Wabash and the 
Wheeling, alleging the attempt of the Wabash, through the Wheellng's gên- 
erai mortgage and gold notes and receivershlp of the Wheeling, to destroy the 
rlghts of the Terminal In the contracts and their security to the holders of 
its mortgage bonds; the invalidity of the $12,000,000 of Wheeling gênerai 
mortgage bonds, and the irréparable injury to the Terminal and its bond- 
holders if the contracts were terminated; and prayed that the contracts be 
sustained as constituting a lien upon the property and earnings of the Wa- 
bash and the Wheeling railroads superior and paramount to ail claims un- 
der the Wheeling gênerai mortgage, and under the trust agreement executed 
to the New York Trust Company, and that those companies be required to spe- 
cifically perform ail of the terms of the contracts, that the Wheeling gênerai 
mortgage be declared void, or, in any event, subordinate to the rlghts of the 
Terminal, its bondholders and creditors, and that the $8,000,000 of gold notes 
either be held Invalid or be subordinated to the rlghts of the Terminal and its 
bondholders. 

The Meroantile Trust Oompany (afterwards Bankers' Trust Oompany), trus- 
tée Of the Términal's flrst mortgage bonds, and the Equitahle Trust Oompany, 
trustée of the Términal's second mortgage bonds, filed bills to foreclose their 
respective mortgages. and make the same claims and prayers, in the inter- 
ests of the holders of the bonds Isaued under those mortgages, as does the re- 
ceiver of the Terminal. 

The Central Trust Company, for the holders of $12,000,000 of gênerai mort- 
gage bonds, and the ISeio York Trust Company, for the holders of the $8,000,- 
000 of notes, flled bills to foreclose, and allège, in approprlate pleadings, that 
the traffic contracts are Invalid, because ultra vires the Wheeling Company, 
and void under sections 3300 and 3301, Bâtes' Ann. Ohio Statutes (sections 
8806 and 8809; Ohio Gen. Code), as made in aid of the Terminal ; that they 
were f raudulent ; that, in any event, they were subOrdiiiate to the gênerai 
mt^tgage and its bonds ; that the Terminal and Its mortgagees hâve no stana- 
ing as creditors or stoekholders of the Wheeling to attack the validity of its 
mortgage or pledge of its bonds; that the bonds were legally pledged, and, 
if not so strlctly, are good to the estent of 75 per cent, under section 3290, 
Bâtes' Ann. Ohio Stat., 3d Ed. (section 8797, Ohio Gen. Code), and the holders 
of Wheeling notes are entitled to a lien upon the Wheeling property because 
it was intended by ail the parties that they should hâve one. 

Carpenter, Léonard, Jr,, and MvCaddon, for the bondholders of the Coal 
Company, allège that the bondholders of the Coal Company should be paid 
in préférence to ail other claims agalnst the Wheeling^ except the recelvers' 
certiflcates, because to deny such relief would be a fraud upon the bond- 
holders; that they are entitled to a préférence over the Wheeling's gold notes 
because the notes were made in fraud of their rlghts, and other creditors of 
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the Wheeling; that the bonds are entltled to a. préférence over the clalm of 
the Wabash Rallroad and the interest of Gould in the three-year notes, be- 
cause thej' were directly responslble for the mlsnianagement of the Coal Com- 
pany and the Wheeling, and the diversion of the assets of those companles, 
and the résultant loss to the bondholders of the Coal Company ; and that 
the bondholders of the Coal Company are entltled to prlority over the bonds 
of the Wheellng, because the Income of the Wheeling durlng the receivership, 
in an amount more than sufficient to pay the clalms of thèse bondholders, bas 
been dlverted and used for the permanent upbuilding and improving of the 
Wheeling property covered by the mortgage to the Central Trust Company. 

The District Court found the pledge of the gênerai mortgage bonds in the 
sum of $10,133,333.33, to be valid ; that the proceeds of the notes were used 
and expended for the purpose of purchase of additlonal equipment, and for 
additions to, and betterments of, the Wheeling, and for its other proper cor- 
porate purposes, and that the note agreement witii the New Yorli Trust Com. 
pany is a paramount lien upon that sum in principal amount of those bonds, 
and the equipment pledged under the agreement ; that the gênerai mortgage 
is a lien upon ail of the property of the Wheeling, subject to ail prlor mort- 
gages and equipment covered by them ; that neither of the tralHc contracts 
eonstituted a lien in favor of the Terminal or its receivers, or the bondholders 
under its first and second mortgages, upon the property of the Wheeling, or 
prior to the Wheeling gênerai mortgage, or the gold notes secured thereby, 
nor dld they raise any equlty superior to the gênerai mortgage, or the notes ; 
that certain of those constituting and controlling the syndicate were officers 
and directors and large and influential stockholders of the Wabash, who 
eaused the exécution by the Wheeling of the original trafic contract ; that 
the syndicate, in the exécution of the supplemental traffic contract, and in 
turning over the control of the Terminal, which controlled the Wheeling, acted 
in the interests of the Terminal ; that the contracts were illégal under the 
laws of Ohio, were unfair to the Wheeling, and made in the interests of the 
Terminal ; that the supplemental contract was a fraud upon the Wheeling 
and Its stockholders; that from its date (May 10, 1904) to the time the re- 
ceiver of the Wheeling was appointed (June 9, 1908) the Wabash and Ter- 
minal dominated and controlled the Wlieeling, and wrongfully eaused It to 
carry out the provisions of the two contracts ; and that upon demands and 
counter demands between the Wheeling and the Wabash, growing out of the 
opération of the contracts and for equipment, rentals, ties, etc., there was a 
balance in favor of the Wabash of a large sum of money. 

But the claim of the Wheeling against the Wabash, the Terminal, the bond- 
holders of the Terminal, and its mortgagees, as trustées and individually, for 
damages for losses in its opérations durlng the years 1904 to 1908, were de- 
nied, as not established by the évidence. The claims of the trustées of the 
Terminal mortgages, in the interests of their bondholders, and of the receiv- 
ers of the Terminal, as well as the clalm of Duncan, receiver of the Wheeling, 
for it and its minority stockholders, to prlority over the gênerai mortgage 
and the bonds secured thereby, and the holders of the gold notes, were de- 
nied ; and the court, while holding that the Coal Company was an adjunct and 
agency of the Wheeling for the opération of its coal properties, denied the 
Coal bompany's bonds were a preferred Indebtedness of the Wheeling and 
denied ail other clalms of the bondholders herelnbeforè set forth. 

The Wabash, the Central Trust Company, trustée under the général mort- 
gage, the New York Trust Company, trustée for the holders of the $8,000,000 
in notes, the receiver of the Wheeling, representlng that road, and its minority 
stockholders do not appeal. Baker, receiver of the Terminal, for it and the 
Terminal's bondholders, and Carpenter et al., for the bondholders of the Coal 
Company, appeal to the extent of the errors they assign. 

The asslgnments of error relied on by Baker, receiver, are that the Dis- 
trict Court erred in refusing to hold the Wheeling Company had power to 
enter into the original traffic contract ; that the two contracts were entered 
into by the Wheeling in conformity with the laws of Ohio and the by-laws of 
the Wheeling; that some of the directors of the Wheeling were aïso mem- 
bers of the Terminal and Wabash, did not affect the validlty of the contract ; 



24 235 FEDEEAL REPORTEE 

that a majorlty of the stock of the Wheeling was owned by the Terminal 
when the suppîemental contract was made, did not aft'ect its or the original 
contracts' validity ; that the eontracts were fair and In the interests of ail 
parties to them ; that the Wheeling and its recelver and stockliolders are 
barred by their lâches f rom questioning the eontracts ; that the contracts were 
valid between the parties, and èqually valid between the mortgagees of the 
Terminal and the mortgagee of the Wheeling ; that the holders of the gold 
notes were not bona flde purchasers and cannot make claim of priorlty o\'er 
the Terminal's mortgagees ; that the gênerai mortgage bonds were pledged at 
lésa than 75 per cent, in violation of the statutes of Ohio. 

Carpenter et al. assign as error the refusai of the District Court to direct 
the recelver of the Wheeling to pay ofC the prior lien obligations of the Coal 
Company ; to direct an accounting of the moneys diverted from the Coal 
Company by the Wheeling and its recelver; to decree the gênerai mortgage 
vold as agalnst the bondholders of the Coal Company ; to direct an account- 
ing of the Coal Company's bonds, and to direct the recelver of the Wheeling 
to pay the amount found due in préférence to the gênerai mortgage bonds, 
or the claims of the holders of the $8,000,000 notes secured thereby; and in 
deciding that neither its former decree in the suit of Carpenter et al., flnding 
that the obligation of the Wheeling to pay the prior obligations, nor the cause 
of action upon which that decree was based, constituted a preferred claim 
agalnst the Wheeling ; and that the decree in the cause of action in that case 
was not entitled to priorlty of payment by the recelver of the Wheeling over 
other creditors, and that the claim of the bondholders was only a gênerai 
claim to the extent that the decree of the District Court respecting the same 
should be afiirmed on the appeal pending therefrom. 

Gould was not made a party to the sults. 

In Case No. 2732: 

Louis Marshall, of New York City, for appellant. 

H. A. Kelley, of Cleveland, Ohio, for appellee Central Trust Co. of 
New York. 

F. H. Ginn and J. G. Fogg, both of Cleveland, Ohio, for appellee 
Wheeling & Lake Erie R. R. Co. 

W. R. Begg, of New York City, for appellee New York Trust Co. 

In Case No. 2764: 

D. A. Holmes, of New York City, for appellants. 

W. R. Begg, of New York City, A. L. Smith, of Toledo, Ohio, and 
J. G. Fogg, of Cleveland, Ohio, for appellees. 

Before WARRINGTON, KNA.PPEN, and DENISON, Circuit 
Judges, and HOLLISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). [ 1 ] 
The receiver of the Terminal and its bondholders présent their case 
in the alternative, claiming, first, that the contracts, being executory 
and specifically enforceable, and providing a fund for the payment of 
interest on thèse bonds, are, in their nature, liens upon, or confer rights 
in, thé Wheeling's property or its income and revenue on continued 
interchanged business, and, as sUçh, are prior in interest to subséquent 
lienholders with notice, and should, in equity, be specifically performed 
by the Wheeling and its receiver.' Logically such a claim would in- 
clude subséquent purchasers and mortgagees, with notice, until the con- 
tracts expire by time limitation. The argument proceeds upon the 
ground that; the contracts were made in good f aith through proper cor- 
porate action for the mutual and reciprocal advantage of the contract- 
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îng parties and sanctioned by law as declared in a number of impor- 
tant décisions. The gênerai proposition is not disputed, and, for the 
purposes.of this case.it may be assumed that the contracts were fair, 
that the Wheeling had power to make them, that corporate action 
précèdent to their exécution was regular» and the considération for 
them was adéquate. Nevertheless we are of opinion that they could 
not become a lien upon or charge against the Wheeling or its property 
while in the hands of its receivers or in any way supplant the rights 
of the holders of its gênerai mortgage bonds with or without notice, 
or the purchâsers of its property at a judicial sale made now or at 
any future time. The mère fact that they were executory and con- 
tinuing in their nature, and gave rights to the Terminal in the future 
earnings of the Wheeling and to the Terminal's bondholders rights in 
those earnings as a fund to which they might look f or the payment of 
their interest, does not alter the essential quality of the contracts, which 
involve only a pei'sonal promise by the Wheeling, for the breach of 
which an action for damages would lie, or for which a spécifie per- 
formance might be decreed, if the Wheeling were in full life and 
carrying on its business, if that équitable remedy gave more adéquate 
rehef than would damages at law. Such contracts do not run with 
the land or impose any lien upon the property. They convey no title 
in the railroad itself , or any interest in it, nor do they secure any par- 
ticular sum of money. Express Co. v. Railroad Co., 99 U. S. 191, 
200, 25 L. Ed. 319; Des Moines, etc., R. Co. v. Wabash, etc., R. Co., 
135 U. S. 576, 581, 582, 10 Sup. Ct. 753, 34 L. Ed. 243. 

It is sought to bring them within the principles upon which Joy v. 
St. Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L, Ed. 843, and Cumber- 
land Valley R. R. Co. v. Gettysburg & Harrisburg Ry. Co., 177 Pa. 
519, 35 Atl. 952, were decided; but a considération of thèse cases will 
show that, in the former, the contract in question under which the 
Colorado Railroad successfully claimed the right, as against subséquent 
mortgagees of the Wabash and the purchaser at the judicial sale on 
their foreclosure, to use the Wabash tracks through Forest Park at St. 
Louis, was the very instrument under which the Wabash itself ac- 
quired its trackage rights through the park. The contract was held to 
be a link in the Wabash's title, and specifically enforceable in favor of 
another railroad whose necessities in reaching the St. Louis Unior>; 
Station required it to go through the park on the Wabash's tracks. In 
the latter case, the railroads, parties to the agreement, were, from the 
standpoint of equity, ail in full life, notwithstanding certain consolida- 
tions, and no rights of subséquent lienholders had intervened to pre- 
vent the same railroad from carrying out the contract made in behalf 
of the bondholders of one of the railroads. 

We know of no principle upon which thèse contracts may be fixed 
as a lien upon the Wheeling, or as a charge against its income in the 
hands of its receiver, or as against the subséquent gênerai mortgage. 
The receiver repudiated the contracts, as was his right and duty to 
do if he thought, in the administration of his trust, it would be un- 
desirable or unprofitable to adopt them. United States Trust Co. v. 
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Wabash Western Ry. Co., 150 U. S. 287, 299, 14 Sup. Ct. 86, 37 L. 
Ed. 1085; Dushane v. Beall, 161 U. S. 513, 16 Sup. Ct. 637, 40 L. 
Ed. 791 ; Central Trust Co. v. Land Co. (C. C.) 79 Fed. 19. 

The Terminal and its bondholders having no lien on the Wheeling 
or charge against its revenues, it is obvions that they cannot be heard 
to dispute the validity of the gênerai niortgage and the notes securing 
the same or the pledge of the bonds, or any question between the note- 
holders and bondholders and the Wheeling. It is immaterial, there- 
fore, on this appeal, whether or not the bonds were pledged at an illégal 
discount, or whether or not the notes or any of them were past due 
when taken up. And, of course, no question of lâches on the part of 
the Wheeling or its stockhblders can arise. 

[2] But the Terminal and its bondholders claini in the alternative 
an equity arising, as we understand their position, in this way: The 
Wabash and Gould and his associâtes çaused it to be represented, 
through the statements to the Stock Exchange and circulars of the 
bankers, and the bonds themselves referring to the terms of the mort- 
gage, that the contracts were specifically enf orceable for the security 
of the interest on the bonds. This is a claim of estoppel. 

They charge, further, that the Wabash, in bringing about the fore- 
closure oi the gênerai mortgage incapacitated the Wheeling from car- 
rying out the contracts and caustd their breach. This is a tort and 
sounds in damages. No claim is made for damages on this account, 
or for false représentations, but they say ail of thèse circumstances 
together constitute an equity entitling the Terminais bondholders, as 
against the holders of the notes and the gênerai mortgage bonds secur- 
ing the same and their respective trustées, ail having notice, to a lien 
or charge upon the Wheeling's property prior to the bond and notes. 
If we disregard the fact that no bondholder has been shown to hâve 
bought his bonds upon knowledge of the statement made to the stock 
exchange or in any of the circulars, and in reliance on the same, and 
assume that the bonds were so bought, it would not seem that thèse 
bondholders had a right to infer that the agreements were more than 
what they were said to be. It cannot be said that traffic and trackage 
contracts as described in the statement and circulars were such as in 
their nature to become charges upon the property or income of the 
Wheeling as against ail subséquent purchasers, mortgagees and lien- 
holders. The strongest inference a purchaser of the bonds would be 
entitled to draw from what he saw in the statement, or the circulars, 
or both, was that, so far as legally it could be done, the three roads 
were tied together during the life of the bonds by traffic arrangements 
of advantage to the bondholders. Assuming the contracts to hâve been 
valid in ail respects, we do not mean to say that, if the Wheeling con- 
tinuing in fuU life had broken them, the Terminal and its bondholders 
could not hâve required their spécifie performance. But it is quite sure 
that no prospective bondholder could reasonably infer or had the right 
to infer or Would infer that the Wheeling and the Wabash would 
survive ail possible catastrophies for the 50 years of the contracts' life, 
and would, during ail that time, be able to carry them out. Nor could 
they reasonably infer that in the event of such catastrophe to the 
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Wheeling, its receiver would not repudiate the contracts if he thought 
the interests of his trust required him to do so. Nor did the bond- 
holders hâve reason to beHeve that a pledge of a majority of the stock 
of the Wheehng by the Terminal would prevent the Wheeling as a 
separate, distinct corporation, exercising its full powers (they at least 
had no knowledge to the contrary, if the fact were otherwise), from 
authorizing a loan and executing a mortgage to secure it for the pur- 
pose of bettering the Wheeling and keeping it going. Besides, the 
Terminal bonds were issued before the gênerai mortgage was made, 
and, whatever the relation of the Wabash to it and the notes was, no 
estoppel could be raised by what the Wabash did after the bondholders 
bought their bonds. 

Nor do equities arise in favor of the Terminal's bondholders be- 
cause the Wabash brought about the $8,000,000 loan and caused the 
exécution of the gênerai mortgage and its foreclosure. The expendi- 
ture of the money it raised for the Wheeling on its guaranty of the 
notes, not only made the Wheeling a vastly better property, but it un- 
doubtedly kept the Wheeling alive. Had not the interest on that 
road's underlying mortgage been paid, a foreclosure was imminent. 
The large floating debt was a threat to the Wheeling's existence, and yet 
much of that was contracted for the benefit of the Terminal and its 
bondholders. The enormous expenditure for equipment by which the 
Terminal was relieved from the contract it could not keep, saved the 
Terminal, and the equipment was used in the interest of the Terminal 
and its bondholders. The betterments inured largely to their benefit. 
The Wheeling's proposai to the Wabash for the $8,000,000 was on the 
express ground that the money was needed to properly carry eut the 
provisions of the contracts, and to pay the floating debt incurred for 
like purposes. The expenditure of this large sum of money, by keep- 
ing the Wheeling going, kept the contracts in force for three years 
longer. It is true the receivership was precipitatéd at the procure- 
ment of the Wabash, but the Wheeling could not live under thèse con- 
tracts. It was insolvent, and a receiver for it was inévitable, even if 
the gênerai mortgage were not in existence. 

We see no basis for the opération of any equity in favor of thèse 
bondholders by which the rights of the note and gênerai mortgage 
bondholders may be transferred to them. The District Court was 
right, under the issues, in denying thèse bondholders relief. 

The prior lien obligations and the bonds of the Wheeling's Coal Com- 
pany involved in Carpenter's suit were the debt of the Coal Company, 
secured by mortgage on its land and property. The bondholders took 
the bonds on that understanding. They knew the Coal Company was 
but an adjunct and agency of the Wheeling, yet they did not look to 
the Wheeling for the payment of those obligations to the holders there- 
of, and for the payment of the bonds to themselves, because of that 
relation, but expressly contracted with it for contributions to be paid 
by it to be applied, together with royalties paid by Hanna & Co.'s 
Mining Company, to the payment, first, of the prior lien obligations, 
and, second, to the bonds on allotment under the plan upon which the 
Coal Company was reorganized. It was undoubtedly expected that, 
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duringthei opération of the plan for its 10 years of life, the prier lien 
obligations would be paid off and something paid on the bonds, and 
then, by some new arrangement, the mortgage debt of the Coal Com- 
pany, being by that much reduced, could be taken care of out of the 
mines of the Coal Company. 

In the first Carpenter et al. suit the bondholders claimed an express 
contract by the Wheeling to pay ail of the prior lien obligations, be- 
cause of its contribution agreement ; but this court held on Carpenter 
et al.'s first appeal (218 Fed. 273, 134 C. C. A. 69) that the contribu- 
tion agreement covered coal only actually transported, less the rail- 
road's fuel coal, and, upon that limitation, the plan would be a fraud 
upon the bondholders, because the amount of coal it transported was 
within its own control, thereby giving it the power to destroy, as it 
did destroy, the plan under which the Coal Company had been reor- 
ganized. It was theref ore decided that underlying the plan there was 
necessarily an implied agreement to f urnish sufficient cars to transport 
at least the. minimum the Mining Company had agreed to mine, and 
that the loss or damage recoverable was to be ascertained by figuring 
royalties on the amount actually mined in 1902 and 1903, and on 700,- 
000 tons annually for the succeeding eight years, plus the agreed con- 
tributions on the balance each year af ter deducting the amount of 
fuel coal bought that year for its own consumption by the Railroad 
Company from the Mining Company. As it turned out, that sum, on 
a rough figuring, was a small percent, less than the face of the prior 
lien obligations; and the court below was directed to ascertain what 
the exact amount would be. But if the résultant had been more than 
the face of the prior lien obligations and interest, there would hâve 
been something to apply on thèse very bonds. 

Thèse bondholders claim that because the Coal Company was but an 
adjunct or agency of the Wheeling, the bonds are the obligations of 
the Wheeling itself, upon the established principle that a court of eq- 
uity will disregard corpofate forms when they hâve been used to do 
injustice. That principle is not applicable hère, because absolute good 
faith, so far as the use of corporate forms and the relation of the Rail- 
road Company to the Coal Company and to the bondholders are con- 
cerned, dominated the dealings between the bondholders and the 
Wheeling, and their entire transactions were on the basis of the Coal 
Company's separate and independent corporate existence. There is no 
ground upon which to base a finding that thèse bonds are, either at 
law or in equity, a debt of the railroad. Not being a debt of the 
Wheeling, it does not appear how thèy can be fixed as a lien on its 
property or charge upon the revenues or income in the hands of its 
receivér. 

It does not appear that the amount of damages, as found on the 
first appeal, has been fixed, and the bondholders ask on this appeal a 
finding that the amount recoverable is a claim against the revenues 
derived by the receivér in the opération of the road by him, because 
it is of such character as to give it préférence o ver the gênerai mort- 
gage bonds, and that, if it is not of sueh character, the Wabash and 
Gould brought about the f allure of the plan by causing the exécution 



BAKEB V. CENTRAL TEUST CO. 29 

and opération of the traffic and trackage contracts, and the création 
of the $8,000,000 debt and the exécution of the mortgage to secure it, 
with their results, and, therefore, they and the holders of the notes and 
bonds should, in the interests of thèse bondholders, yield their rights 
thereunder. 

Assuming that the amount of damages may still be fîxed, and that 
such a contract is enforceable against the Wheehng in full hfe, it was 
in any event the Wheehng's personal obhgation only, and vvhen the 
receiver took possession in the foreclosure proceedings, and operated 
the road for the benefit of the bondholders, and did not adopt it as 
will appear, the rights of the bondholders were limited to the recovery 
of damages only. 

But it is claimed that this court, on the first appeal, in effect held 
that the receiver must continue to pay contributions to the trustée of 
the bondholders under its express agreement. This is based on lan- 
guage found in the opinion (218 Fed. 273, 287, 134 C. C. A. 69, 83): 

"Sinee the contribution was to continue until the prior lien obligations were 
pald, there can be no inequlty in denying the application of the usual rule au- 
thorizing a receiver to elect not to be bound by a contract thought detrlmental 
to his trust. The court below was rlght in settlng aslde Its order dlscontlnu- 
ing those payments." 

At the time that was written, the court had not considered a modi- 
fication made by the court below directing a cancellation of a former 
order authorizing the receiver to discontinue payments. The order, as 
modified, read : 

"That the order of this court entered on the 14th day of December, 1908, 
authorizing the receiver of The Wheellng & Lake Erle Railroad Company to 
refuse to adopt the said contribution contract, be set aslde, cancelled and held 
for naught ; but nothlng hereln contalned shall be construed as a direction 
to the receiver to adopt the sald contract that uiatter belng reserved for fur- 
ther considération, as herelnafter set forth." 

The District Court never did finally expressly authorize the receiver 
to adopt or repudiate the contract, although in the final decree made in 
that case and in the case in which the other parties claimed liens on 
the Wheeling, the two having been Consolidated, the court found, on 
the claims of Carpenter et al. : 

"Nelther the said decree of April 12, 1912, as modified by said decree of 
September 27, 1912, nor the cause of action upon which said decree was 
based constltutes a preferred clalm against the Wheellng Company and nel- 
ther said decree nor sald cause of action is entltled to any préférence or 
priorlty in payment ont of the property of the Wheellng Company or the re- 
ceiver of sald Company over other gênerai creditors of the Wheeling Company, 
and the said decree as so modified, but only to the extent that the same shall 
be afflrmed on the appeal pendlng as aforesald, constitutes only a gênerai 
clalm against the estate of the Wheeling Company, and is hereby allowed as 
such to be paid pro rata with other gênerai creditors of the Wheeling Com- 
pany." 

This is the order from which Carpenter et al. now appeal, and neces- 
sarily décides that the receiver should not pay upon the contribution 
agreement as a continuing contract binding upon the property or on 
him, and was a direct affirmance of his conduct in refusing, as he did, 
to pay the contributions, although he had not been expressly author- 
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ized to adopt or reject the contract itself. We think that, under thèse 
circumstances, the receiver cannot be said to hâve adopted the con- 
tract, and what he did under the order of réservation amounted to a 
répudiation. He had the right to (epudiate it, subject to the control 
of the court, if, in his opinion, it would be undesirable or unprofitable 
to adopt it. 

But, whatever the effect of the language used in the opinion in the 
case of Carpenter as betweeii thèse bondholders and the receiver of 
the Wheeling, it could not afifect rights under the gênerai mortgage. 
Clearly this court, by reserving the question of priority in accordance 
with the réservation in the court below, did not intend to décide the 
question, even as against the Wheeling, or its receiver. The damages 
were the debt of the Wheeling for breach of contract, and partake of 
no other quality. They were made up by adding the amounts per 
ton the Mining Company would hâve paid the Coal Company and the 
contributions the Railroad Company would hâve paid the trustée of 
the bondholders during the life of the contract, if the minimum had 
been hauled. 

Nor can the theory upon which, in equity, claims against a railroad 
are sometimes allowed in préférence to the payment of mortgage 
bonds, because they are current debts and should be paid out of the 
current income, prevàil for the reason— if there werê none other — the 
considération with which the bondholders parted for the agreements 
with the Wheeling did not ^ in the sHghtest degree contribute to the 
continued existence of the railroad as a going concern. The many 
cases on this subject will be searched in vain for any principle upon 
which such a claim as this is awarded the priority sought. It would 
be useless to cite them. 

The claim of thèse bondholders for priority arising from the alleged 
diversion by the Wheeling, or its receiver, of money due the Coal Com- 
pany to pay taxes, and for repairs, which, under the plan of reprgani- 
zation, the Mining Company agreed to pay, if otherwise maintainable, 
cannot be considered, because the record does not disclose any évidence 
of such diversion. It may be said, appHcable to the bondholders, both 
of the Terminal and of the Coal Company, that they hâve not, in thèse 
actions, asserted any claim for damages against the Wabash and Gould 
and his associâtes, in the syhdicàte for bringing about the situation in 
which they find themselves, jf such action were maintainable. Hence 
such questions are foreign to this appeal. 

General equities claimed to arise as against Gould and the Wabash, 
growing out of their alleged conduct, including the bringing about, with 
knowledge, the breach of the trafific and trackage contracts by causing 
the exécution of the gênerai mortgage and the issuing of the notes, 
and the breach of the Wheeling's contract made for the benefit of the 
Coal Company's bondholders by causing the exécution of the traffic 
and trackage contracts and the exécution of the gênerai mortgage and 
issuing of the bonds and notes,, cannot be considered as against Gould, 
because, if there were no other reason, he is not a party to the suits. 
If such equities exist against the Wabash, it has been hereinbefore 
shown that the traffic and trackage contracts were made for the benefit 
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of the Terminal and its bondholders, and the $8,000,000 and interest 
which the Wabash borrowed from the bankers to take up the notes 
secured by pledge of the gênerai mortgage bonds, was spent largely for 
the benefit of the Terminal and its bondholders and kept the Wheeling 
running in their interests for three years. The Wabash's interest in 
the pledge of the bonds is comparatively small after the bankers are 
paid. But its right to receive what there is is at least as strong as 
any equlty thèse bondholders may hâve. It is at least a countervailing, 
if not a paramount, equity. 

[3] Nor can Gould be said to be represented by the trustée of the 
gênerai mortgage, or the trustée of the note agreement. Such trustées 
represent the bondholders only in matters affecting the enforcement 
of the security and administration of the trust property under the 
terms of the trust. Short on Railway Bonds and Mortgages, § 274. 
So far as any question involved in this case is concerned, the only 
powers the trustées had are such as were committed to them in the 
instrument creating the trust. Railway Co. v. Blair, 214 N. Y. 497, 
511, 108 N. E. 840; Miller v. R. R. Co., 36 Vt. 452, 486, 487. 

We are unable to see how, on the case made hère, bondholders, ei- 
ther of the Terminal or of the Goal Company, hâve any claim on 
the property of the Wheeling, and, if they hâve, in what respect it is 
superior to the rights of holders of the gênerai mortgage bonds. 

From ail of thèse considérations, it follows that the decrees of the 
District Court appealed from by Baker, recêiver, and by Carpenter et 
al., should be, and they are, affirmed at the respective appellants' costs. 

On Pétition for Rehearing. 

Upon considération of the pétition for a rehearing filed by the ap- 
pellants, we are of opinion that it should be, and it hereby is, denied. 

But we think, upon further considération of the record, that this 
court was not justified in holding that the Coal Company's bonds were 
not a debt of the Wheeling. The District Court, in its opinion, ex- 
pressed the view that the Coal Company's bonds constituted a gênerai 
claim against the Wheeling, if it should be necessary to assert the 
bonds as such a claim. But that court, in its decree, spoke as follows ; 

"The question of the allowance of the elaim of the cross-complalnants, E. E. 
Carpenter, Franklin Léonard. Jr., and .toseph T. McCaddon, against the 
Wheehng Company upon the .$634,500 4 per cent, mortgage bonds as a gênerai 
claim against the estate of The Wheeling & LaUe Erle Railroad Company, to 
the extent of any balance of sald bonds remalning unpald after the property 
covered by the mortgage securing the same shall hâve been exhausted, is 
hereby reserved." 

The question so reserved, whether or not thèse bonds constitute a 
gênerai claim against the Wheeling, was not, therefore, before this 
court on the présent appeal of thèse bondholders, and no finding should 
hâve been made upon it. The direct question was not presented, and 
the finding is not to be considered by the District Court as in préjudice 
of any conclusion that court may reach upon such reseryed question, 
after ail the parties concerned hâve had the opportunity to be heard, 
and is without préjudice to the rights of the parties, should that ques- 
tion be presented to this court upon appeal or error, as the case may be. 
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INTEKSTATB BANKING & TRUST CO. v. BROWN et aL 

In re LESSER-BLY COTTON CO. 

(Circuit Court of Appeals, Slxth Circuit. July 20, 1916.) 

Nos. 2717, 2718, 2SS5, aud 2886. 

1. Bankbuptct ®=5l5i — Représentative Position of Trustée — Statute. 

In proceedings relative to tlie bankruptcy of a firm of cotton factors by 
virtue of Bankruptcy Act, § 47a (2), as amended by Act June 25, 1910, c. 
412, § 8, 36 Stat. 840 (Comp. St. 1013, § 9631), tlie trustée represented un- 
secured créditons viith tlie sanie force and effect as if tliey had, on the 
date of the flling of the pétition In bankruptcy, levled exécutions upon 
the cotton stored by the firm in a wareliouse. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 193, 239; 
Dec. Dig. <®=»151.] 

2. WAEEHOtrSEltKN <Ê=>2— UNIFOOM WABEHOlfSING ACT— SUPERSESSION OF COM- 

MON AND STATUTOKY LaW. 

Uniform Warehousing Act Tenn. (Acts 1909, c. 336), intended to c-over 
the subject of the respective rights of holders of warehouse receipts and 
credltors of the depositors, has superseded ail existing common or statu- 
tory law on the subject. 

[Ed. Note. — For other casea, see Warehousemen, Cent. Dlg. § 2; Dec. 
Dlg. <S=>2.] 

3. Pledges <©=»11— Vauditt Aqainst Execution Lbvtino Cbeditoks— De- 

LIVEEY. 

It is a gênerai rule that a pledge, not foUowed by delivery, actual or 
syuibolieal, is invalid against exécution levylng credltors of the pledgor. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 2S-35 ; Dec. Dig. 
©=11.] 

4. Factors ®=»19— Pledges— Uniform Warehousing Act — Steict Construc- 

tion. 

Uniform Warehousing Act Tenn. (Acts 1909, c. 330), glvlng factors the 
right effectively to pledge the consignor's Interest, whlch dld not formerly 
belong to them, wlll be strictly construed. 

[Ed. Note. — For other casea, see Factors, Cent. Dig. § 20; Dec. Dig. ©=> 
19.] 

5. Warehousemen <©=>2— Unieoem Warbbousing Act— Strict Construction. 

Uniform Warehousing Act Tenn. (Acts 1909, c. 330), recognizlng the pow- 
er of the depositor oï goods in warehouse to pledge warehouse recelpt 
so as to give a better title than he had and to disregard those rights which 
under the state's policy would otherwlse accrue to the exécution creditor, 
wili be strictly construed. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dlg. { 2; Dec 
Dig. <@=>2.] 

6. Warehousemen <Ê=3l 2— Warehouse Receipt— Statute. 

Under Uniform Warehousing Act Tenn. (Acts 1909, c. 330) § 2, prescrlbing 
what every warehouse recelpt must embody, receipts reading "Recel ved 
in warehouse for the account of Lesser-Ely Company two hundred baies 
of cotton. Same to Be held subject to the order of the Lesser-Ely Cotton 
Co. D. W. McLemore & Co., Warehousemen. No. Baies, 200" — was Insuffl- 
cient to conje wlthin the protection of the act as failing to describe the 
cotton for purposes of Identification as requlred by clause F of section 2. 

[Ed. Note.— For other cases, see Warehousemen, Cent. Dig. §§ 19-24; 
Dec. Dig. ®=>12.] 

©ssFpr other cases see same toplc & KBY-NUMBER In ail Key-Numbered DIgests & Indexes 
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7. WAREiiorsEMEN <g=3l2— Umfobm Wareiiotjsing Ac.t— Negotiable Recbipï. 

. Uniform Warehousing Act Tenn. (Acts 1909, c. 336) § 5, providlng that 
a receipt stating that the goods will be delivered to the bearer or to the 
order of any person named in such receipt, is a negotiable receipt, and 
tliat no provision shall be inserted in the negotiable receipt that it Is non- 
negotiable, such provisions if inserted being vold, does not convert into 
a valid statutor^- negotiable receipt a paper which fails to contain ail the 
requlsltes of a statutory receipt, but sections 4 and 5 must be read in 
connection with section 2, cl. (dl, providing that every warehouse receipt 
must euibody the statement whether the goods received will be delivered 
to the bearer or to a specified person, or to a speclfled person or his order. 
[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 19-24; 
Dec. Dig. ®=5l2.] 

8. WoBDs AND Phrases — "Fungible Goods." 

"Fungible goods" are those of which each unit Is fully équivalent to 
each other unit, an equivalency which may be inhérent or may resuit from 
an agreement which may be expressed or implied from custom. 

d. Warehousemen ®=>20 — Fungible Goods— Warehouse Receipt— Unifoem 
Wabehousinq Act. 

IJnder Uniform Warehousing Act Tenn. (Acts 1909, c. 336) § 23, provid- 
lng that if authorized by agreement or custom, a warehouseman may min- 
gle fungible goods with other goods of the same kind and grade, etc., where 
cotton warehousemen in the city had long been in the habit of issuing 
receipts which banks of the city and adjacent cotton country had been in 
the habit of treatlng as good for loans of $50 per baie, ail of the baies of 
cotton in a warehouse of varying values did not become pro tanto fungible 
goods, so that holders of the warehouse receipts became tenants in com- 
mon of the entlre mass. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 15, 16 ; 
Dec. Dig. <&=>20.] 

10. Factors ®=52— Pledges— Kight of Consignoes. 

Where the consignors of cotton to a flrm of factors did not participate 
in an arrangement whereby the flrm stored the cotton in a warehouse, 
taking blanket warehouse receipts which it pledged for loans in accord- 
ance with a custom of the vicinity, the consignors (having no knowledge 
of the custom permltting such blanket receipts) were not bound by estop- 
pel by the pledges for the factors' debts accompanied by neither actual 
nor symbollcal delivery, since estoppel cannot bind those not parties to 
an arrangement, and who never did anything on the faith of which anoth- 
er has acted. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. §§ 83, 84; Dec. 
Dig. iS=>52.] 

11. Warehousemen <@=>15(3) — Pledges— Rights 'of Creditobs of Factors. 

General creditors of a flrm of cotton factors, not parties to the arrange- 
ment and without knowledge thereof, which stored cotton in a warehouse, 
taking blanket receipts and pledging them to secure loans by banks, were 
not estopped by the pledge of the receipts. 

[Ed. Note.— For other cases, see Warehousemen, Cent. Dig. § 37 ; Dec. 
Dig. <E=>15(;{).] 

12. Execution tS=>113 — Execution Cbeditor's Supeeiority of Lien — Tennes- 
see Law. 

It is the policy of Tennessee law that an exécution creditor gets a lien 
superior to other prior liens which may be perfeetly good as between lien- 
or and llenee, but which hâve not been preserved against exécution cred- 
itors in some manner provided by law. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 241-248 ; Dec. 
Dig. <S=>113.] 

©=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
235 F.— 3 
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13. Warehotjsemen <S=>12— Wabehouse Keceipts— Vauditt. 

The rule that warehouse receipts are valid and enfotceable both at thelr 
Inceptlon abd thereafter, becausé intended to cover property whleh could 
always be Identlfled, cannot extend to a case where no sèparate receipt 
coverg ail the property, but wbiere tlie resuit is reached only by the ag- 
gregate of many Independent receipts. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 19-24; 
Dec. Dlg. ®=»12.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Actions by the Interstate Banking & Trust Company and others 
against J. W. Brown, trustée in bankruptcy of the L,esser-Ely Cotton 
Company, bankrupt, and others ; J. W. Brown against Commercial 
Trust & Savings Bank and others ; Commercial Trust & Savings Bank 
and others against J. W. Brown; and State Savings Bank of Memphis 
against J. W. Brown. From a Judgment of the District Court confirm- 
ing conclusions of the référée, the Interstate Banking & Trust Com- 
pany and others appeal. Vacated and case remanded for the entry of 
a modified judgment consistent with the opinion. 

For spme years prior to April, 1913, a business as cotton factors had been 
carried oh, at Memphis, by the Lesser-Ely Company, a partnership, of whlch 
Lesser was the active head. On the 25th day of April, Lesser disappeared. 
It \yas at once évident that the company was Insolveiit, and an involuntary 
pétition In bankruptcy was flled on April 26th. This wns diily foUowed by 
adjudication ; and thèse controversies arise between adverse claimants in the 
administration of the bankrupt estate. 

As the business waa regularly carried on, the Lesser-Ely Company received 
(e. g.,) a consigmnent of 10 baies of cotton. The consigner miglit be the grow- 
er or the grower's vendee. Each baie bore a tag whlch, by gin marks and 
otherwise, Identlfled this baie from ail others, and enabled it to be traced back 
to the grower and the ginner. The Lesser-Ely Company paid the freight and 
similar expenscs, perhaps made or had already made advances to the con- 
signer on account of the selling price, and deposited the baies in a certain 
Memphis warehouse. Eventually, the cotton was sold, and the selling price, 
less charges and expenses, commissions and advancements, remitted by the 
Lesser-Ely Company to the consigner. Sometimes the Lesser-Ely Company It- 
self, by sufficient advances or by outright purchase, became the owner of cot- 
ton and thereafter sold to others. The warehouseman did not issue to the 
Lesser-Ely Company warehouse receipts from day to day as the cotton was 
recelved and stored, but issued such receipts from tlme to time as requested 
by the Lesser-Ely Company, each receipt covering 100 baies, or some con- 
venlent number. Thèse receipts did not identlfy tlie baies of cotton to whlch 
they referred, but each one was In the form shown by the spécimen given in 
the margln.i The I^sser-Ely Company used thèse receipts as collatéral in bor- 
rowlng money from banks and indlviduals in Memphis and the trlbu- 
tary cotton country, borrowing, usually if not always, .$50 against each baie 
supposed to be represented by the receipt. When the bankruptcy came, it ap- 
rteared that there were In the warehouse about 2,000 baies deposited by the 
Lesser-Ely Company, and that there were outstanding as collatéral in the 
possession of thèse banks and Indivldual lenders warehovise receipts for about 
5,000 baies. This situation resulted from the fraud of Lesser, and the négli- 
gence of the warehouseman. Ail parties exonerate the latter from intentlonal 

1 "Cotton Warehouse of D. W. McLemore & Co., 129 and 163 East Webster 
Street. 
"No. 7. Memphis, Tenu., Oct. 8th, 1912. 

"Recelved in warehouse for the account of Lesser-Ely Company two hundred 
baies of cotton. Same to be held subject to the order of Lesser-Ely Cotton Co. 
D. W. McLemore & Co., Warehousemen." No. Baies, 200. 
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fraud, but he issued recelpts as requested by Lesser wlthout Insistlng upon 
the deposit of additional baies or the cancellation of old receipts in équivalent 
amount, and he trusted Lesser not to ask for receipts which were not against 
cotton on hand. The bankrupts were also largely indebted to gênerai creditors. 

Under the direction of the court, the entire 2,000 baies were sold by the 
bankruptcy trustée, and the sale proceeds of each baie or lot separately 
entered. Many intervening pétitions were filed by cotton clalmants, but it 
was determined that the cotton should be sold and ail existing claims and liens 
transferred from the cotton to the proceeds. The cotton so sold was divisible 
into two classes : First, that in which the total of the I>esser-Ely Company's 
expenses, charges, and advances was less than the selling prlce. As to this 
cotton, it was évident — as between the consignor and the Lesser-^Bly Company 
— that title had remained in the consignor, subject to the Lesser-Ely Com- 
pany's lien or interest for the amount due It. The second class included those 
baies which had been purchased by the Lesser-Ely Company or as to which its 
charges and advancements were greater than the sale price. As to thèse, It 
was évident that the Lesser-Ely Company's resulting interest, légal or équita- 
ble, covered the entire title to and Interest In the cotton. 

The intervening pétitions were by consignors and by receipt holding pledgees. 
The consignors demanded their respective baies of cotton, subject to such 
charges and advances as existed. Each holder of a waréhouse receipt as col- 
latéral sêcurlty demanded the number of baies called for by his receipt. The 
bankruptcy trustée answered and claimed title superlor to the consignors and 
the receipt holders. Thé receipt holders denied the rlght of the consignors, 
and the consignors denied the rlght of the receipt holders; and many sub- 
ordinate controversies also arose as to spécial rights or défenses alleged by or 
against Individual clalmants. It la sufflcient for présent purposes to say that 
the référée held that the claims qt the consignors were valld against botU 
trustée and receipt holders ; that as to the remainder of the property, after 
that identlfled by the consignors was wlthdrawn, and including the surplus 
value over the consignor's interest in cotton partly paid for, the receipt holders 
were tenants in common, among whom the fund should be dlstributed propor- 
tionately; and that the bankruptcy trustée took nothlng. Thèse conclusions 
were confirm'ed by the district judge, exceptlng that he disallowed entirely, 
because usurious, the claim of the largest receipt holder. This receipt holder, 
the Interstate Banking & Trust Company, brings appeal No. 2717, the bank- 
ruptcy trustée brings appeal Xo. 2718, and other receipt holders bring appeals 
Nos. 2885 and 2886. 

G. T. Fitzhugh and I. W. Crabtree, both of Memphis, Tenn., for 
trustée. 

T. E. Cooper and St. John Waddell, both of Memphis, Tenn., for 
certain petitioners and consignées. 

W. H. Fitzhugh, of Memphis, Tenn., for Commercial Trust & 
Savings Bank and other s. 

W. P. Armstrong, of Memphis, Tenn., for W. A. Gage & Co. and 
others. 

J. L,. McRee, of Memphis, Tenn., for State Sav. Bank. 

L,uke E. Wright, of Memphis, Tenn., and J. W. Outrer, of Clarks- 
dale. Miss., for Interstate Banking & Trust Co. 

Caruthers Ewing, of Memphis, Tenn., for C. D. Smith. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

DENISGN, Circuit Judge (after stating the facts as above). [1] 
By virtue of the amendment of June, 1910, to section 47a (2) of the 
Bankruptcy Act, this trustée represents creditors not secured by re- 
ceipts with the same force and effect as if thèse unsecured creditors 
had, on April 26th, levied exécutions upon the cotton in the ware- 
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liouse. This pfoperty came into the custody of the bankruptcy court, 
and titles or liens which, under thé law of Tennessee, would hâve 
prevailed against such levying creditors are superior to the title of 
the trustée; ail others must yield to that title. Bailey v. Baker Co., 
239 U. S. 268, 275, 36 Sûp. Ct. 50, 60 L. Ed. 275; In re Farmers' 
Co. (D. C.) 202 F«d. 1005; s. c. (D. C.) 202 Fed. 1008; In re Wil- 
liamsbuTg Co., (D. C.) 190 Fed. 871, reversed, but on other grounds, 
in Holt V. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 767; In 
re Bazemore (D. C.) 189 Fed. 236; In re Floyd-Scott Co. (D. C.) 
224 Fed. 987,989. 

[2] The rights of the receipt holders, as against the trustée, must 
dépend upon the so-called Unif orm Warehousing Act, existing in Ten- 
nessee as chapter 336 of 1909. This act, as is obvious by its title *, 
was intendèd to cover the subject of the respective rights of holders 
of warehouse i;eceipts and creditors of the depositors, and it has super- 
seded ail existing common or statutory law on this subject. Com- 
mercial Bank V. Canal Bank, 239 U. S. 520, 529, 36 Sup. Ct. 194, 
60 L. Ed. 417.; 

[3] AU parties assume it to be the law of Tennessee, as is the gên- 
erai rule, tbat a; pledge, not followed by delivery, actual or symbolical, 
is invalid against exécution levying creditors of the pledgor. It is 
even held that the levying officer takes a title to the property. See 
Herman v. Katz, 101 Tenn. 118, 126, 47 S. W. 86, 41 L. R. A. 700. 
No actual delivery is hère claimed and there is symbolical delivery, if 
at ail, only by virtue of thèse warehouse receipts, restitig upon this 
statute.* If they are such negotiable receipts as the statute contem- 
plâtes, it foUows by the very words of sections 25 and 41 * that those 
who hâve, in good faith, taken them from a factor as security for 
présent loans, take a title superior to that of consignor or of the fac- 

X « * • • xo flx and deflne rights ot creditors of alleged owners of ware- 
house goods ; * * * to define and flx the rights of persons holding ware- 
house receipts and their assignées and transférées. • • • " 

» Whether or not it is accurate to caU such delivery s^bolical, rather than 
actual (Union Co. y. WUson, 198 U. S. 530, 536, 25 Sup. Ct 766, 49 U Ed. 1154), 
the nomenclature of the text is not uncoiiuaon, and is intelligible. 

* "Section 25. Be it fuither enacted, that If goods be dellvered to a ware- 
houseman by the owner or by a person whose act in conveying the title to them 
to a purchaser in good faith for value would blnd the owner, and a negotiable 
receipt is issued for them, they cannot thereafter, while in the possession of 
the warehouseman, be attached by gurnlshment or otherwlse, or be levied upon 
under an exécution unless the receipt be flrst surrendered to the warehouge- 
mau or Its negotiation enjoined. The warehouseman shall lu no case be com- 
pelled to deliver up the actual possession of the goods until the receipt is sur- 
rendered to hlm or impounded by the court." 

"Section 41. Be It further enacted, that a person to whom a negotiable re- 
ceipt has beenduly negotiated acqulrestheréby: 

"(a) Such title to the goods as the person negotlating the receipt to hlm had 
or had ablllty to convey to a purchaser in good faith for value, and also such 
title to the goods as the depositor or person to whose order tjie goods were to 
be- delivered by the terms of the receipt had or had ability to convey to a 
purchaser In good faith for value ; and 

"(b) The direct obligation of the warehouseman to hold possession of the 
g;oods for him a.ccording to the terms of the receipt as fully aa if the ware- 
houseman hàd contracted directly with hlm," 
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tor's levying creditors. Commercial Bank v. Canal Bank, supra. If 
they are not such negotiable receipts, the title and rights of the con- 
signer and levying créditer remain untouched thereby. So, we corne 
directly to the controlling question: "Are thèse the negotiable re- 
ceipts contemplated by the act, and, particularly, by sections 25 
and 41 ?" 

[4, 5] In so far as concerns the présent question, this statute is 
one to be construed strictly rather than with any great liberality. Prior 
thereto, faetors had a right to pledge to the extent of their interest, 
but no further. The statute gives them the right effectively to pledge 
the consignor's interest, which did not belong to them, and so far as 
it thereby permits them to destroy an otherwise existing légal inter- 
est, it surely calls for strict construction. As to property owned by 
the warehouse depositor but subject to secret liens, this statute in 
some jurisdictions created and in others recognized the power of the 
depositor to pledge his warehouse receipt so as to give a better title 
than he had and so as to destroy those rights which under the policy 
of the state would otherwise accrue to the exécution créditer; and 
this, too, calls for strict construction. 

Follbwing its plan of either creating, or recognizing and then reg- 
ulating, a class of instruments having defined attributes and results, 
section 2 defines those receipts concerning which the act speaks, and 
to which, by sections 25 and 41, it gives peculiar force. Sections 2, 
4, and 5 are qudted in the margin.° 

5 "Section 2. Be It further enacted, that warehouse receipts need not be in 
any particular form, but every such receipt niust embody withln its written 
or printed terms : 

"(a) The location of the warehouse where the goods are stored. 

"(b) The date of issue of the receipt. 

"(c) The consécutive number of the receipt. 

"(d) A statenient whether the goods received wlll be dellvered to the bearer, 
to a specified person, or to a specified person or his order. 

"(e) The rate of storage charges. 

"(f) A description of the goods or of the pacliages containlng them. 

"(g) The signature of the warehousenian, which may be made by his author- 
ized agent. 

"(h) If the receipt is Issued for goods for which the warehouseman is owner, 
either solely or jointly or lu common with others, the fact of such ownership. 
And: 

"(1) A statement of the amount of advances made and of liabilities incurred, 
for which the warehouseman claims a lien. If the précise amount of such 
advances made or of such liabilities incurred is at the time of the issue of the 
receipt unknown to the warehousenian or to his agent who issued It, a state- 
ment of the fact that advances hâve been made or liabilities incurred and the 
purpose thereof Is sufflcient. A warehouseman shall be liable to any person 
injured thereby! for ail damage caused by the omission from a negotiable re- 
ceipt of any of the terms herein required. 

"Section 4. Be it further enacted, that a receipt in which it is stated that 
the goods received wlll be dellvered to the depositor or to any other specified 
person is a nonnegotiable receipt. 

"Section 5. Be It further enacted. that a receipt in which it Is stated thàt 
the goods received wlll be dellvered to the bearer, or to the order of any 
person named In such receipt, is a negotiable receipt. 

"Xo provision shall be Inserted in a negotiable receipt that it is nonnegotia- 
ble. Such provisions, if inserted, shall be vol'd." 
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Section 2 requires that the receipt "must embody" eight éléments, 
but one of them (h) is in contingent form, and so is to be excluded 
from any enumeration of imperative requirements. One (d) allows 
an alternative form, and one (i) spécifies modifications which may 
sometimes be permitted. The receipts given in the présent case omit 
élément (h), but that is unimportant because the contingency which 
required its inclusion did not exist. They also omit cléments (e) and 
(i) ; and interesting resulting questions as to their validity and force 
hâve been argued. Language cannot be more imperative than that of 
the first clause of the section, which says "every such receipt tnust 
embody" the above-mentioned eight éléments ; and it is, to say the 
least, not clear how the last sentence of (i) can operate to make im- 
material the omission of any One of the éléments which it has been 
declared must be embodied.' This sentence is : 

"A warehouseman shall be Uable to any persoii injured thereby for ail dam- 
ages caused by the omission from a negotlable receipt of any of the terms 
hereln required." 

If a paper from which one of the terms required by section 2 has 
been left put is nevertheless a "negotiable receipt," and so gives to 
the good^faith holder thereof ail the rights declared by varions parts 
of the statute, it is not easy to see how such holder could suffer "dam- 
ages caused by the omission." On the other hand, if the omission of 
a prescribed élément from what otherwise would be a negotiable re- 
ceipt makes the receipt invalid and so deprives the holder of his other- 
wise existing rights thereunder, there would be "damages caused by 
the omission," and this sentence would hâve applicability and force; 
yet that theory is not whoUy satisfactory. If the efïect of this sen- 
tence is confined to the clause ih which it is found (i), and if the ware- 
houseman's lien is treated as valid in spite of the omission properly 
to claim it, the sentence could be intelligently applied in ail cases. 

[6] However, we think it not necessary to décide what the efïect 
may be of failing to state the rate of charges or the advances claimed. 
A more noticeable, and perhaps a more substantial, defect exists as 
to élément (f). This spécification — that the receipt must contain a 
description of the goods — proba;bly adds nothing to existing require- 
ments as to any document which was to accorriplish symbolical de- 
livery. Its purpose, unquestionably, is to provide for identification. 
We do not need to consider how complète the description must be 
on the face of the paper, or how far paroi évidence may be resorted 
to in aid of identification; somehow, and perhaps with such aid, the 
receipt must hâve, or be given, efficient référence to the property which 
is to be symbolically delivered. That thèse receipts do not satisf y 
this criterion is too plain for controversy. Indeed, in real intent, thèse 
were never corisidered as warehouse receipts. The office of such 
receipts is to évidence the delivery and deposit of certain articles ; they 
are the depositor's vouchers; thèse receipts had no such function; 
they were only intended to be certificates or undertakings by the ware- 

« As Is thought by the Suprême Court of Illinois, in Manufacturers Co. v. 
Monarch Co., 266 111. 584, 107 N. E. 885. 
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houseman that the depositor should thereafter keep up and maintain 
his deposit to a fixed minimum. No amount of paroi évidence would 
be suffkient to show to what particular baies of cotton one of thèse 
receipts for 100 baies was intended to refer, since, in fact, it never 
was intended to refer to any particular baies ; neither with nor with- 
DUt paroi aid can such a receipt create identity, or point out identity 
which never existed. This is so clear that it would dispose of the 
case, as against the receipt holders, save for one thing yet to be dis- 
cussed. 

[7] Before coming to that, we notice sections 5 and 6. We can- 
not think that section 5 has the efïect to convert into a valid statu- 
tory negotiable receipt a paper which is not a statutory receipt at ail. 
Sections 4 and 5 must be read in connection with clause (d) of section 
2. Thèse later sections apply to receipts issued under and sufficiently 
complying with section 2, and classify them according to the alterna- 
tive found in (d). The final resuit is the same as if the fourth élé- 
ment, which "every such receipt must embody," was specified: 

"(d). A statement whether the goods reeelved wlll be dellvered to the bearer 
or to a speclfled person or to a specified person or his order ; if to a specified 
person, the receipt is nonnegotiable ; if to bearer or to a specified person or 
order, it is negotiable." 

If it could be assumed that the définition of a negotiable receipt 
found in section 5 was intended to be exclusive and complète in itself, 
it would foUow that even the signature of the warehouseman requir- 
ed by section 2 (g) would be quite unnecessary; and, of course, this 
cannot be. 

[8,9] The spécial situation just mentioned thus arises: Some of 
the cotton warehouses in Memphis, including this one, had long been 
in the habit of issuing receipts in this form, and some, at least, of the 
Memphis banks and of the banks in the adjacent cotton country had 
been in the habit of treating such receipts as good for loans of $50 
per baie; and it is said there was a custom whereby each baie of 
cotton was, for this particular purpose, the équivalent of any other 
baie, and hence that warehouse receipts with this gênerai and indefi- 
nite description are as valid as are similar receipts for so many bushels 
of grain in an elevator. In reaching this conclusion, reliance is 
placed upon section 23 of the act, also quoted in the margin.^ The 
argument is made that by virtue of this section as applied to"this 
custom and to the particular facts of this case, ail the baies of cotton 
in the warehouse became pro tanto fungible goods, and so the re- 
ceipt holders became tenants in common of the entire mass. 

We do not find that this section has been construed by other dé- 
cisions in a way hère helpful, and we must, without such aid, déter- 
mine its force as applied to the présent case. It seems a proper sum- 

7 "Section 23. Be it further enacted, that if authorized by agreement or by 
custom, a warehouseman may mingle fungible goods with other goods of the 
same kind and grade. In such case the various depositors of the mingled 
goods shall own the entire mass in conlmon, and each depositor shall be en- 
titled to such portion thereof as the amount deposited by him bears to the 
whole." 
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tnai-y of fext-book définitions, as modified by this section, tO'feay'that 
ï ungible goods are those of which each unit is f ully équivalent to each 
othér unit; that this equivalenCy may bê inhérent or may resuit from 
agreement; and that such agreement may be express or may bë im- 
plied from custom. Fùrther, it seems obvious that goods may be 
of bne of three classes : Inherently fungible, or capable of acquir- 
ing that' quality by agreement, or quite incapable thereof . Bushels of 
wheat of the same grade are necessarily the équivalent of each other; 
barrels of flour may or may not hâve that mutual relationship — pre- 
sumptivély, they do not (Jones on Collatéral Securities, §§ 317, 318) 
— though the interested parties may intelligibly consent that flour shall 
be so Considered ; but that there should be any express agreement or 
any contract-raising custom whereby a boit of cloth and a case of 
boots and shoes should be treated as équivalent to each other is beyond 
compréhension. We take it, the statute, section 23, must mean only 
that the right of the warehouseman to mix articles so as to lose their 
identity and his right to deliver on a receipt, not the thing which he 
received but other équivalents, are to be confined to the first two classes 
of articles above mentioned, viz., those inherently équivalent to each 
other, and those which may be so, and which, therefore, can rightfully 
be thought of as subject to an agreement or a custom to that effect, 
but that thèse rights do not extend to articles where mutual equiva- 
lency is inherently impossible. To use the foregoing illustration we 
cannot çomprehend an agreement or custom which would authorize a 
warehouseman to deliver boots and shoes in satisfaction of his re- 
ceipt for cloth. 

Baies of cotton certainly do not belong to the first group; their 
mutual equivalency is not clear and certain. A lot of baies coming 
from one source might belong to the second group ; their equivalency 
would be so possible, if not probable, that an agreement or custom 
therefor might well exist. The évidence, however, puts beyond con- 
troversy that cotton baies in a large mass, such as would, accumulate 
in any gênerai warehouse, and such as did accumulate in this ware- 
house, are as inherently incapable of acquiring this mutual equivalency 
as would be the cloth and the boots and shoes. The cotton in such 
baies is of ail varieties, qualifies, and grades, and the baies themselves 
are of varions sizes. The actual selling value of the baies involved 
in this controversy varied from a minimum limit of about $20 to a 
maximum limit of about $90, and the variation was arbitrary Ijy units, 
or by small lots. The figures brought hère do not show results for 
each baie, but only as to the lot belonging to each consignor, by which 
can be statedthe average price 2 baies or 5 baies or 10 baies. Thèse 
figures cover about 1,000 baies out of the 2,000 involved. There is 
no reason to think that there was any more uniformity among the 
other thousand.^ It necessarily results that this section, 23, has no 
bearing on the case. Even if it had, its only effect is to authorize an 
intermingling which never did in fact take place. No one claims that 

8 As sald of the 40 baies of corks, in Llado v. Morgan, 23 U. C. C. P. 517, 525, 
"It seems impossible to apï>\y any custom we liave ever Ueard of to a case Uke 
this." 
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the identity of any single baie was ever lost, from the beginning to 
the end. 

It is only illustrative of the difficulty which the receipt holders hère 
hâve, in standing upon section 23 and the supposed custom, to query 
what would happen if the holder came to the warehouse and demanded 
the baies of cotton called for by his receipt. Who could say what 
baies he should hâve? If he had loaned $50 per baie, must he take 
those baies that were worth $20 or could he take the $90 baies and 
leave the poorer ones for later corners? If the warehouseman were 
indiffèrent, an exécution creditor or a consigner would not be. No 
theory of fungibility can answer thèse questions. 

[10] The real strength of the receipt holders' claims lies, not in any 
such theory nor in reliance on section 23 of the act, but in an appli- 
cation of the theory of estoppel. The depositing factor owned vary- 
ing interests in the baies of cotton in the warehouse. This interest 
without aid from the statute it could transfer by way of security to 
those who would lend money thereon. Almost any kind of a transfer 
would be good, as between the parties, at least when it came to the 
équitable distribution of a fund. Hère steps in the custom, by which 
this type of receipt evidenced some kind of an undivided interest in 
the factor's title. With the aid of this custom, it is to be seen that 
the factors agreed that their cotton should be subject to thèse reeeipts 
in any proper way which the courts might be able to work out as 
between the parties, and that the money lenders acted on the faith 
of such understanding ; that the warehousemen issued thèse reeeipts 
knowing that they were to be thus used ; and that the lenders of the 
money accepted thèse reeeipts knowing or being bound to knov^ that 
other similar ones were being issued to and accepted by other lenders. 
Hère is a perfect estoppel as against each of the three participating 
parties; and while there would be many dififîculties, some of which 
are illustrated in this case, in determining and enforcing the respec- 
tive rights of ail the parties, it may be assumed that a court of equity, 
if not a court of law, could find a way to do so, and that no one of 
the three could be heard to complain ; but we are not now consider- 
ing the complaints of parties; we bave to deal with the complaints 
of Etrangers. Estoppel cannot bind those who were not parties to 
the arrangement and who never did anything on the faith of which 
another has acted. The consignors did not participate in this larrange- 
ment directly or indirectly. They had no knowledge of the custom 
permitting such blanket reeeipts. Let it be assumed that they were 
bound to know that they might lose their title to their consigned cot- 
ton by the issue to the factor and the pledge by him of a statutory 
warehouse receipt for that spécifie cotton ; this does not imply that 
they subjected their cotton to any further risk of which they were 
ignorant or that they can be bound by a pledgç for the factor's debt 
accompanied by neither actual nor symbolical delivery. WC; are sat- 
isfied that the court below rightly held, the consignors' title , siyjçrior 
to any lien, légal or équitable, in favor of the receipt holders. ^ ,;, , 

[11,12] We cannot distinguish the case of the gênerai creditors, 
represerited by the trustée as if with exécutions levied, from thie case 
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of the consignors. The gênerai creditors are not estopped ; they are 
not parties to any such arrangement ; they had no knowledge of any 
such custom (so far as the record shows). It is, as we hâve seen, 
the policy of the Tennessee law that an exécution creditor gets a 
lien superior to other prior liens which may be perfectly good as 
between lienor and lienee, but which hâve not been preserved againSt 
exécution creditors in some manner provided by law. We therefore 
are bound to conclude that the trustée in bankruptcy, for the benefit 
of ail creditors, took a title superior to any clâim by a receipt holder, 
èven thoûgh the holder might hâve been able to enforce his claim as 
against the factor or thùse in its shoes ; and that the trustée, as far 
as may be required by the claims of the creditors he may finally repre- 
sent, must take what is left of the fund after the consignors are 
satisfied ; but to the cdnsignof s' title the trustée must yield, for it is 
the prior title, and no rùle of law displaces it for the benefit of exécu- 
tion creditors. 

The receipt holder s hâve other difficulties to meet — the Universality 
of the custom set up is riot clear; much of the cotton which came 
to the trustée was not in existence when some of the receipts were 
givén; at the date of some receipts, there was no cotton in the ware- 
house not already appropriated, etc. Thèse become immaterial. 

[13] If rio one were hère interested except the estopped parties, 
we might, perhaps, give controlling effect to the fact that the outstand- 
ing receipts called for a total number of baies greater than the en- 
tire number in the warèhouse. Even as against consignors or exé- 
cution creditors, a receipt might be valid which, in terms, covered ail 
the cotton in the warèhouse or in a certain compartment. It might, 
for the purpose of this discussion, even be conceded that a receipt 
would be unimpeachable which covered ail the cotton which f rom 
time to time might be in a certain location, and which, therefore, con- 
templated continuai substitution. No one of thèse concessions reaches 
this case. The receipts in the supposed instances might be valid and 
enforceable both at their iriception and always thereafter, because they 
would be intended to cover property which could always be identified. 
Such a rule cannot extend to a case where no separate receipt covers 
ail the property, but where this resuit is reached only by the aggre- 
gate of many independent receipts. It cannot be that the validity or 
enforceability of such important instruments as warèhouse receipts 
should be almost a matter of chance, and that they should be good to- 
day, bad to-morrow, and good the next day, at the whim of the 
dépositor. If receipts which are inoperative because they describe 
nothing became enforceable when their sum total becomes greater than 
ail the property involved, they will, of course, lose that enforceability 
when their total falls below the amount of property on jhand. It would 
foUow that, if there were 1,000 baies in the warèhouse and receipts 
oUtstanding for 990 balès, which receipts were invalid becaUse not 
ideritifying anything, the depositing factor could, intentionally or 
inadvertently, make them ail valid by selling 15 baies out of stock or 
by obtaining ând negotiating another receipt for 15 baies; and the 
jiext day he cotdd make them ail invalid again by depositing a f ew 
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more baies in the warehouse or by paying and taking up one of the 
outstanding receipts. We can see no reason for thinking that the 
superior title of the consigner can appear and disappear in this for- 
tuitous way; nor can we see any vital distinction on this issue be- 
tween the rights of the consignors and the rights of the bankruptcy 
trustée under the amendment of 1910. As is said by counsel for one 
of the receipt holders, speaking of the exécution of receipts for 5,000 
against a holding of 2,000 : 

"That Is a matter to he considered in a distribution of the fund between 
the holders of warehouse receipts, but bas no relevancy whatever to the légal 
rights of the parties." 

Few of the décisions cited by counsel are pertinent enough to need 
comment. In Manufacturers Co. v. Monarch Co., supra., the point 
decided was that the paper given by the warehouseman did not fail 
to be a statutory negotiable receipt merely because it omitted the rate 
of charges. Union Trust Co. v. Trumbull, 137 111. 146, 27 N. E. 24, 
involved the necessity of identification, but it was held that the party 
who was a common-law assignée stood in the shoes of his assig^or, 
the depositor, and so that the controversy had the same aspect as if 
between the depositor and the receipt holders. It is admitted 
(137 111. 178, 27 N. E. 24) that further identification would be neces- 
sary for many purposes, and the resuit reached is based upon the 
mutual estoppel of ail parties. No rights of any person not estopped 
are involved. Stewart v. Phœnix Co., 9 Lea (77 Tenn.) 104, applies 
the rule of estoppel against the warehouseman, and touches no other 
rights. Bank v. Haselton, 15 Lea (83 Tenn.) 216, holds that the prop- 
erty involved there was really fungible. The blanket description in 
the receipt was therefore sufficient, and the receipt became immune 
to attack on this ground. The opinion, with seeming purpose, omits 
baies of cotton from its list of the class of property which was under 
discussion (pages 244, 245). In Bank v. Bryant, 49 La. Ann. 467, 473, 
22 South. 89, 93, we find pertinent comment, meriting quotation. There 
was in use, in New Orléans, a form of cotton warehouse receipt gen- 
erally similar to that used in Memphis, and a controversy arose be- 
tween the holder of such a receipt and the administrator of the de- 
positing cotton factor. The latter claimed under an equally vague 
warehouse receipt, but of later date. It was held that the administra- 
tor had no higher rights than the depositing factor and could not dis- 
pute the truthfulness of the earlier receipt which he had pledged to 
his créditer. In the course of the opinion, and after describing the 
New Orléans custom, the court says : 

"The prac'tice which we hâve alluded to is not only a very loose but a very 
dangerous one to ail parties relying upon it. TJnder its opération as claimed, 
a factor having stored iu a press several lots of cotton, part of which he 
could legally sell or pledge and part of which he could not legally pledge for 
his own debt, can leave a part of it unreceipted for and cause to be executed 
to himself spécial receipts for a limited number of baies, leaving their identity 
(so far as the receipts themselves are concerned) undetermined. Hecàn then 
pledge thèse siaecial receipts to a bank for a loan of money, but before the 
particular cotton to be covered by the receipts Is fixed in favor of the bank 
or pledgee, he can sell the cotton which lie was authorized to sell or pledge 
to a third person, and through the instrumentality of an order àireçted to 
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the press, ordering thein to dellver that spécifie eotton to parties named, he 
can wlthdraw It f roni the possession of the proiwietors of the waretioiise, and 
from the possible opération of the warehouse receipts, and drive the holders 
of the receipts Into an uusuccessful ïitigation with the owners of the eotton 
stm on hand. Civ. Code, arts. 1921, 1922. The lendors, in the end, will flnd 
themselves, unless, under exeèptldnal clrcnmstances, the holders of worthless 
pièces of paper. Even if mattera in soine glven case did not go to the full 
extent hère supposed, the leuders, under the opération of this loose practice 
might be driven in exécution of their collaterals, upon a. worthless grade of 
eotton ; whereas, had they taken the simple précaution of causing the marks 
of speciflC' eotton to be inserted in thé receipts, they would hâve been amply 
protected. So long as business men elect to deal in this way, in order by 
affording eomuiercial facilitles to their customers, to retain their business, 
they must not be surprised that they should occasionally be called upon to 
sufCer lOss." 

In a generally similar situation at Little Rock, the warehouseman 
was held to a double liability, and the Suprême Court of Arkansas 
said (Citizens' Bank V. Arkansas Co., 80 Ark. 601, 613, 96 S. W. 997, 
1002 (117 Am. St. Rep. 102): 

"In fact, this eustom that the compress company relies on seems to hâve 
been based on the theory that ail men were honest, * * * but this loose 
method of doing business wa.s caleulated to attract the attention of dishonest 
commercial adventurers. That years passed before any harni was felt speaks 
well for the honesty of those dealing wïth eotton in this market. But the un- 
scrupulous man arrived at last, and then a day dawned full of danger to 
thèse unsuspecting dealers." 

The one décision which seems indistinguishable from the instant 
case (save that the receipt called for less than the whole number of 
baies in existence — and we hâve pointed out the insufficiency of this 
distinction) is that of the Suprême Court of L,ouisiana in Gragard's 
Succession V. Bank, 106 La. 298, 30 South. 885. Similar receipts were 
asserted by the holder against the gênerai title of the administrator 
of the depositing factor. So far as concerns the binding effect upon 
the administrator of the estoppel which existed against the factor him- 
self, the case necessarily overrules Bank v. Bryant, though without 
mentioning that then still récent case. It is to be noted that two of 
the justices participating in Bank v. Bryant, dissent in the later case. 
What the court says regarding the position of the administrator ap- 
plies with even greater force to the position of the bankruptcy trustée 
since 1910 (106 U. 300, 30 South. 886). 

"To deny to this administrator, therefore, a standing to contest the validity 
of a pledge would be to deny the same rlght to the creditors ; and to deny 
the right to the creditors would be the exact équivalent of asserting one of 
the two things, either that under the Louisiana. law Invalld pledges are as 
effectuai as valid pledges, or that under Louisiana law invalld pledges are 
made valid by the death of the pledgor" [bankruptcy of deposltor]. 

The court theti distinctly détermines the invalidity of the receipts in 
this language : 

"On such a receipt the warehouseman eould not possibly make any dellvery. 
Abundant testlmony to that effect Is found In the record. Between the différ- 
ent baies of the eotton there might be great varlance, nearly or fully as one 
to four ; that Is, one baie may contaln nearly twice as much eotton as another 
and the eotton be of a quallty twice as valuable. And in the case of this 
partlcular eotton, there was a further and, if possible, a more serions dis- 
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parlty between the différent baies ; some of it the décèdent had not a légal 
or even a moral right to pledge, whereas some he had a perfect right to 
pledge. This circumstance added inflnitely to the already fatal uncertainty of 
the receipt, for untll proof to the contrary should be administered the pre- 
sumption would hâve to obtain that the décèdent intended to pledge, and 
the défendant bank Intended to receive in pledge, only those baies which the 
décèdent had the right to pledge, and the identification of thèse baies In the 
absence of any désignation of them was utterly Impracticable. 

"We must hold that, owing to the indeterminateness of the property intend- 
ed to be pledged, there was no delivery, and in conséquence no pledge. A 
warehouse receipt in the form prescribed by Act 72 of 1876 may stand for 
the goods themselves, In sueh way that Its delivery wlll operate a delivery of 
the goods ; but in order that this should be, the receipt must represent spé- 
cifie goods, or, at any rate, must represent a spécifie part of a common, or unl- 
form, mass ; and, as just shown, a lot of cotton baies cannot be treated as a 
common or uniform mass, especlally when, to the physical dlsparity of the 
component baies, there is added a moral and légal dlsparity." 

The purported taking possession of the cotton by one receipt holder 
on the day before the bankruptcy was, obviously, ineffective, when 
the rights given by the receipts themselves are treated as we find they 
must be. If such taking possession were given effect, it would ac- 
complish a préférence, and we hâve no doubt this receipt holder was 
chargeable with knowledge that the resuit of sustaining the change 
of possession (if there was any) as creating a definite lien would be 
to bring about the forbidden inequality. 

Although it is quite unnecessary, for the purposes of thèse appeals, 
to décide whether the loans from the Interstate Banking & Trust Com- 
pany were usurious, and, if so, what the efïect would be, yet we hâve 
seriously considered whether we ought to express our opinion there- 
on, based upon the présent record. If this company bas filed proof 
of its claim in bankruptcy, or if the intervening pétition shown by 
the présent record shall be thought amendable so as to become a 
formai proof, or if the decree herein is thought to be a "liquidation" 
(questions concerning which we intimate no opinion)," the same ques- 
tion may corne back to this court hereaf ter ; but upon the controlling 
question of f act, f urther évidence may be developed and the distinct 
issue which would be presented under such a proof of claim has been 
argued on the présent appeal only incidentally. Upon the whole, we 
think it best not now to undertake any décision. 

It results that the decree below must be vacated, and the case 
remanded for the entry of a modified decree consistent with this opin- 
ion. The trustée should recover the costs of his appeal (No. 2718). 
Each of the appellants in the other three appeals has already paid the 
bulk of the costs involved therein, and since apportioning among ail 
the parties entitled the small remaining costs which might be awarded 
against thèse appellants would be difficult, the order will be that no 
costs will be recovered in any one of thèse appeals (Nos. 2717, 2885, 
and 2886). Claims of counsel for compensation from the fund com- 
ing to the trustée should be disposed of by the bankruptcy court. 

» Loveland on Bankruptcy (4th Ed.) §S 332, 333. 
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LEVY V. HOFFMAN. 

(Circuit Court of Appeals, Sixtli Circuit. June 30, 1916.) 

No. 2800. 

1. Mines and Minebals ig=>53 — Contbacts— Option Contbacts. 

Défendant en tered into an agreement to sell to plaintiff at any time 
within 10 days certain described mining property at a fixed price. Tlie 
agreement recited tliat défendant did not own ail tlie capital stock of the 
corporation owning the property, and that, in the event he was unable to 
acquire it, plaintlfC sliould accept such stock as défendant might hâve, 
making a proportional réduction in tlie price, and recited that, if plain- 
tiff should procure a satisfactory purchaser for the property, then and in 
that event défendant authorized his représentative to extend the agree- 
ment for 60 days, so as to enable plaintiff to consummate the sale, defend- 
ant's représentative to exercise his best judgment in determining whether 
a bona flde purchaser had been procured. Held, that the contract, 
which was of a unltary character, was an option contract, and plaintiff 
cannot recover on the theory that it not only gave him an option to pur- 
chase the property, but also constituted hlm a sales broker, whose com- 
mission would be everything above the price flxed, and whose duty was 
doue when he brought together défendant, his principal, and the pur- 
chaser. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 147, 
148 ; Dec. Dig. ®=53.] 

2. OusTOMS and Usages ®=5l7 — ^Application — Validity of Custom. 

As the contract Itself provided, in case the option was exerclsed, for an 
extension of 60 days to enable plaintiff to effect the sale, à général 
custom in the sale of mining properties to allow that perlod of tlme for 
examination of title and the property cannot be relied on to extend the 
time beyond the extension authorized by the contract, for, time being the 
essence of the contract and the contract providing for one extension, the 
custom has no application. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. § 34 ; 
Dec. Dig. <S=17; Evidence, Cent. Dig. §§ 1945-1947.] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Action by Charles E. Levy against Herman H. Hoffman. Judgment 
for défendant, and plaintiff brings error. Afïirmed. 

Hoffman ovt'ned the stock control of the Democrata Cananeâ-Sonora Copper 
Company, and desired to sell out. Levy thought that the personal relations 
pf himself and some associâtes with Mr. Greene of the Greene Consolidated 
Company were such that he could get Greene to l?uy the Democrata. There- 
upou, and on October lOth, Levy and Hoffman made the written agreement 
copled In the margin.i On October 20th, and pùrsuànt to paragraph third, 

1 Thls agreement made this lOth day of October, 1905, by and between H. 
H^ Hoffman and Charles E. Levy, wltnesseth : 

First. Said Hoffman agrées at any time within ten days from the date hei-e- 
of , subject to the conditions herelnafter mentioned, to sell to said Levy ail 
the property at the présent tlme owned by the La Democrata nilne in the dis- 
trict of Arispa, Cananea, Sonora, Mexico, free from debt of any kind, for 
and in considération of $900,000.00 to be pald Hoffman by said Charles E. 
Levy, either in cash or in Greene Consolidated Copper Company stock at the 
market price on the day of acceptance of this option, at said Levy's option; 
said price of the Greene Consolidated Copper Company stock, however, not 
to exceed .$26.00 per share. Said I-Ioffnian represents that he does not at the 
présent time own ail the capital stock of the Democrata Cananea- Sonora Cop- 
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Stallo gave Levy a GO-day extension. On November 17th, and referrlng to 
the statements of the mlning company prospectus whlch Hoffman had fur- 
nished to Levy, Greene wrote Ijevy, saying: "If thèse statements are verifled 
upon examlnatlon, I will take the property, subject to 60 days for examina- 
tion from date, at the priée of $1,100,000 U. S. gold coin, sald amount to be 
pald in cash upon delivery to me at my office, 24 Broad street, New York, of 
the title deeds to the property, upon my vérification and examlnation above 
stated, whlch examlnation Is to take place within 60 days from date. It is 
understood that this property is to be free from any and ail incumbrances of 
any sort, description or nature." 

Greene's flnancial responslbllity to make good thls offer is not questloned, 
but Hoffman refused to hold this option open for the 60 days, as requested by 
Greene, and the sale was never closed. Levy brought thls action in the 
court below against Hoffman, claiming that he Md procured Greene as a 
purchaser, and that, by Hoffman's refusai to go on with the same, Levy had 
been damaged $200,000. In hls complaint, he alleged that there was in the 
sale of mlning property a universal trade custom by whlch, after a purchaser 
had been procured, he was allowed a reasonable time to examine the property 
to see if it justlfied tlie représentations made, and to examine the title to 
see If it was good, and that, for such a property as this, 60 days was a rea- 
sonable time. Défendant answered, settlng up various défenses, which it is 
not Important to consider in détail. Upon the trial, a verdict for défendant 
■was instructed, and Levy brings thls writ of error. 

S. M. Johnson, of Cincinnati, Ohio, for plaintiiif in error. 
Judson Harmon, of Cincinnati, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

per Company which owns the La Democrata mine, and does not hereby intend 
to obligate himself to transfer ail sald property unless he can flrst acquire 
ail sald stock. Sald Hoffman further represents that the authorlzed capital 
stock of sald mlning company is $3,000,000 divlded Into 300,000 shares Of 
$10.00 each, and that he owns and controls, of sald amount, more than a ma- 
jority of the shares, and that there will be at least 67,000 shares in the treas- 
ury of sald company In case the sale hereln contemplated is consummated. 

Second. In case sald Hoffman should not be able to procure ail the stock 
outstanding In sald mlning company, then and in that event, he agrées to de- 
llver to sald Levy, within the time spepifled, more than a majorlty of the 
shares of the capital stock of sald company at a prlce to be flxed by such pro- 
portion of sald $900,000 as the shares of stock dellvered by sald Hoffman bear 
to the entire then outstanding capital stock (that is to say, to ail stock out- 
standing excepting the stock in the treasury of sald mlning company, which 
for the purposes of thls paper is considered canceled). Sald Hoffman shall 
hâve the privilège, however, of dellvering as much stock as he may be able 
to acquire in addition to the stock by him agreed to be dellvered at a prlce 
to be determlned by the same method as with référence to the stock by him 
agreed to be dellvered. 

Third. In case sald Levy shall procure a satisfactory purchaser for the 
property mentioned In either paragraph flrst or second hereof, then and lu 
that event said Hoffman hereby authorizes Edmund K. Stallo, as hls repré- 
sentative, to extend this agteement for slxty days, so as to enable said Levy 
to consummate the sale. Sald Stallo Is to exercise his best judgment in de- 
termining whether or not a bona flde purchaser has been so procured. 

Fourth. Ail expenses of said sale are to be borne by said Levy, who agrées 
to hold said Hoffman free from ail llability on account of such expenses. 

Fifth. Said Lévy has pald to said Hoffman the sum of $1.00 as considéra- 
tion for the above agreement, the receipt whereof is hereby acknowledged. 

In witness whereof, the parties hereto hâve hereunto set thelr hands and 
seals the day and year flrst above wrltten. H. H. Hoffman, [L. S.] 

Charles E. Levj- [L. S.] 
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PER CÙRIAM. [1] We may assume, without deciding, tliat clause 
third of the contract, by its référence to procuring a purchaser, meant 
procuring some one who was likely to buy; that Greene was interested 
to this extent within the 10 days; that Stallo acted in good faith in 
deciding that a purchaser had been procured under this paragraph; 
and that, therefore, the 60-day extension granted by Stallo, and run- 
ning to December 19th, was valid. We cannot, however, treat the 
contract, as plaintiff would hâve us do, as divisible into two — one an 
option contract for the sale to L,evy at a stated price whereby Levy 
would make no profit unless and until he sold, and the other an 
agency contract, whereby Levy became a mère broker who earned, 
as a commission, everything above the stated price received from the 
purchaser he found, and whose duty was donc when he brought to- 
gether his principal and his purchaser. We think it very clear, whether 
or not we resort to the aid of surrounding circumstances and the later 
conduct of the parties, that the agreement, taken ail together, was of 
a unitary character and was an option contract contemplating that 
Levy or his assignée should buy the property, and that he should hâve, 
as his profit, what he could make upon a sale of the option or a resale 
of the property. 

[2] The existence of the custom pleaded may be granted, but it does 
not help the plaintiff. The authorities relied upon to show the force 
of such a custom ail say — what is obvions — that the custom opérâtes to 
give additional time under an option coritract or a sales contract only 
in cases where the contract does not itself make spécifie provision on 
the same subject; but in this contract, there is such spécifie provision. 
It says, in effect, that if within 10 days Levy procures a satisfactory 
purchaser— himself or another — then he may hâve 60 days more in 
which "to consummate the sale." No reason is suggested why this 
phrase "to consummate the sale" does not cover and include everything 
which may be necessary to couvert the prospective purchaser, who is 
contingently willing to buy, into Ijie satisfied purchaser who does buy. 
Examinatiôn of title, examination of property, firiancial arrangements, 
corporate meetings — ail thèse things necessarily précède the consumma- 
tion of the sale. Any other construction of this contract implies that, 
after the prospective purchaser has been interested, during the 10 days, 
and then after, during the 60 days, everything has been completed and 
the sale has been "consummated," the purchaser shall still hâve a 
reasonable time to décide whether property and title are as represented. 
Its words do not permit such an interprétation. When the 60-day pro- 
vision of the contract has bèen thus construed, it is the end of the case. 
Time was of the essence of the contract, as of every option contract, 
and Levy does not claim that he procured a purchaser who, within the 
60-day contract period, consummated the sale or was ready to consum- 
mate the sale. Greene's ofïer was conditiohal oti a further extension 
of time, to January 17th, in which to rhake up his mind. He never 
offered to take up the subject of purchase, except upon that condition; 
and to that extension of time, Hofïman never assented and Stallo had 
no power to consent. 
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We observe further that Hoffman's option offer was in an alternative 
form, reserving the riglit to elect whether he would sell property or 
capital stock, and Greene's contingent acceptance covered only one 
alternative. Even if it may be said that Hoffman waived this objec- 
tion to the Greene proposition, he did not waive the time limit. There 
are other obstacles in the way of recovery, but it is not necessary to 
consider how serious they may be. We hâve carefully reviewed the 
elaborate discussion of the case by counsel for plaintiff in error, but 
we find nothing to make us doubt the correctness of the conclusion we 
hâve stated. 

The judgmeflt is affirmed. 



VIRGINIAN RY. CO. v. LINKOUS. 

(Circuit Court of Appeals, Fonrth Circuit. July 8, 1916.) 
No. 1379. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

On rehearing. Former opinion (230 Fed. 88, 144 C. C. A. 386), re- 
versing judgment below, adhered to. 

H. T. Hall, of Roanoke, Va., and G. A. Wingfield, of Norfolk, Va., 
for plaintiff in error. 

W. L. Welborn and S. H. Hoge, both of Roanoke, Va. (Welborn & 
Jamison and Hoge, Williams & Darnall, ail of Roanoke, Va., on the 
ÎDrief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The above-entitled cause was de- 
cided at the November term, 1915, of this court, the court holding that 
the défendant in error, under the circumstances, was not entitled to 
recover. A pétition for rehearing was presented December 25, 1915, 
and the case was reargued at this term. 

Having fully discussed the question as to whether the injury of 
the défendant in error was due in whole or in part to the négligence 
of a fellow servant, in the opinion heretofore announced, we do not 
now deem it necessary to enter into a further discussion of that phase 
of the case. After a careful considération of the contention of coun- 
sel for défendant in error, as well as the authorities cited, we think that 
the décision of this court in the first instance was correct. 

Therefore we adhère to our former opinion, reversing the lower 
court, 

WOODS, Circuit Judge (dissenting). In this action, brought under 
the fédéral Ëmployers' Liabihty Statute (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), the plaintiff recovered 
judgment on account of the death of her husband, J. M. Linkous, an 
engineer on one of the défendant company's trains. The négligence of 
the engineer was admitted, and the sole question is whether the Dis- 
235 F.— 4 
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trict Court should hâve directed a verdict for the défendant on the 
ground that there was no proof of négligence of the other servants of 
the défendant contributing as a proximate cause to the death of the 
décèdent. 

There is practically no dispute as to the facts. When extra train No. 
468, on which Linkous was engineer, reached the station Alta Vista, 
copies of a written telegraph order to meet and pass another freight 
train, No. 33, at the station Keever, were given to the conductor and 
the engineer. The order was in plain language, not easily misunder- 
stood, and the surviving brakeman testified that he and the conductor 
spoke to each other of the order to pass No. 33 at Keever. The pre- 
sumption is that the conductor and the engineer, in accordance with 
the rules of the company, showed or made known the order to the 
brakeman and fireman. Looney v. MetropoUtan Railroad Co., 200 U. 
S. 480, 26 Sup. et. 303, 50 L. Ed. 564. 

After receiving the order, the conductor and one brakeman got on 
the engine with the engineer and fireman, leaving one brakeman in 
the shanty car at the rear end of the train. The order to stop at 
Keever was disregarded ; there was a head-on colHsion with No. 33 
about 2,500 feet beyond the east end of the switch where No. 468 
should hâve been stopped; àhd the four men on the engine were in- 
standy killed. Copies of the order were found on the bodies of the 
conductor and engineer. 

A number of rules of the Railroad Company were introduced, but 
thèse seem to be chiefly relied on by the plaintiflf: 

"Instructions to Conductors and Englneuien: 

"Eule 105. Both conductors and englnemen are responsiWe for the safety of 
thelr trains, and, under conditions not provlded for by the niles, must talie 
every précaution for thelr protection." 

"Instructions to Conductors : 

"Rule 451. Enforce the rules applicable to ail other employés on the train, 
reporting any Insubordination, misconduet, or neglect of duty. 

"Rule 457. When asslgned to a train, take entire charge of it and of ail 
persons employed thereon, until it is finally set ofC froin the main track at the 
terminal station." 

"Instructions to Englnemen : 

"Rule 701. Obey prders of the conductor as to startlng, stopplng, swltching 
cars, speed and gênerai management of train, unless such orders endanger the 
safety of the train or would require the violation of the rules or cause injury 
to Company property." 

The following bulletin was issued by the superintendent : 

"AU Concerned : 

"At ail stations where a train is requlred by the rules or train order to meet 
or wait for an opposing train, the englneman wlU give one short sound of the 
whistle iiumediately after whistUng for the station. 

"In event of fallure on the part of the englneman to glve the preseribed 
signal, trainmen wUl take whatever steps are necessary to prevent the train 
from passlng the station." 

From this statement it is évident that the four men on the engine 
knew of the order to stop at the east end of the switch at Keever, 
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and that ît was the duty of ail of them to be on the lookout for the 
stopping place. They knew in abundant time to stop the train and 
avoid the collision that the stop ordered had not been made. They 
knew before reaching Keever of the failure to slow down in proper 
time, and that the train was going by. Ail of them well knew, as rea- 
sonable men, of the almost certain death which would resuit from dis- 
regard of the order. lliere is no living witness of what took place 
on the engine or of the reason for going by, but it is impossible to 
believe that the train would not hâve been stopped had any one of 
the four men remembered the order. None but a mad engineer would 
hâve gone <m had he been rerainded of the order, and none but a mad 
conductor, brakeman, or fireman would hâve allowed him to go on 
had the order been remembered. Memory and attention fail much 
more readily and frequently than the instinct of self-preservation in 
the présence of imminent péril. I cannot think it is going into the 
field of conjecture to say that the most reasonable, if not the only, 
explanation of the accident is that the four men, engag^ing each other 
in conversation, or having their attention otherwise diverted, forgot 
the order, or were inadvertent to it. It is unbelievable that they would 
not hâve united in the common purpose to stop the train had any one 
of them thought of the order. It seems perfectly évident, then, that 
had any one of them been advertent to his duty, the accident would 
not hâve happened. Looked at in this way, the case is precisely one 
which the statute was designed to meet, in that the death of the en- 
gineer resulted in part from the négligence of the other employés 
of the défendant in being inadvertent to their duty. 

The case is peculiarly strong, and différent from any which has been 
cited, and any which we hâve been able to find, in that the conductor, 
the représentative of the master in charge of tiie train, was on the 
engine, standing by the side of the engineer, and that a touch or word 
from him would undoubtedly hâve stopped the train in obédience to 
the order given to him. I cannot resist the conclusion that to hold that 
the duty of the engineer was primary, and that of the other trainmen 
only secondary, while they were standing side by side, ail under the 
same duty to stop the train, and when any one of them could and 
would hâve stopped it but for the forgetfulness of duty in which ail 
participated, is to hold the engineer alone responsible for the breach 
of duty and failure of memory of ail. 

Review of the numerous cases on the subject would not be enlighien- 
ing. The principles upon which the cases rest are well established. The 
différence is in their application. The following cases state the prin- 
ciple involved, but an examination of them will show that in its facts 
this case is différent from ail of them : Seaboard Air Line Railway v. 
James T. Horton, 239 U. S. 595, 36 Sup. Ct. 180, 60 L. Ed. 458; 
Illinois Central R. R. Co. v. Fulton M. Skaggs, 240 U. S. 66, 36 Sup. 
Ct 249, 60 L. Ed. 528; Great Northern Railway Co. v. Wiles, Admin- 
istrator, 240 U. S. 444, 36 Sup. Ct. 406, 60 L. Ed. 732; Pennsylvania 
Railroad Co. v. Goughnour, 208 Fed. 961, 126 C. C. A. 39; Smith 
v. Atlantic Coast Une R. R. Co., 210 Fed. 761, 127 C. C. A. 311; 
New York C. & St. L. R. R. Co. y. Niebel, 214 Fed. 952, 131 C. C. 
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A. 248; Norfolk Co. v. Earnest, 229 U. S. 114, 33 Sup. Ct. 654, 57 
L. Ed. 1096, Arin. Cas. 1914C, 172; Grand Trunk Co. v. Lihdsey, 
233 U. S. 42, 34 Sup. Ct. 581, 58 L. Ed. 838, Ann. Cas. 1914C, 168; 
Central R. R. Co. of New Jersey v; Young, 200 Fed. 359, 118 C. C. 
A. 465; Tidwell v. Central ôf Georgia Railway Co., 140 Ga. 250, 78 
S. E. 898; Kendrickv. Chieago R. R. Co., 188 111. App. 172. 

The casé of Spokane Railroad Co. v. Campbell, 241 U. S'. 497, 36 
Sup. Ct. 683, 60 L. Ed. Il25, decided June 12, 1916, is analogous, and 
upholds the right of the plaintîff to recover in this action. The plain- 
tiflf, Campbell, was an engineer injur'éd by collision with ànéther train. 
The jury found a spécial verdict: (1) That the plaintiff tan "his train, 
which was a Spécial, out of the terminus. Cour dAlene, in violation 
of an order which requircd him to await the arrivai of regular train 
No. 20; (2) that the air brakes on Campbell's train immediately before 
the collision were insufficient to enable him to control the speed of 
the train ; (3) that CampbeU's leaving Cour d'Alêne in violation of his 
orders was the proximate cause of the accident. The court, neverthe- 
less, sustained a verdict against the railroad company, using this lan- 
guage : 

"It Is sald that, concedlng the power-brake provision appUes to electrlc 
trains, the duty Imposed was not owed to Campbell under the spécial drcum- 
stances establlshed by the jury's flndlngSi, ïhe argument Is that the purpose 
of the brake requlrements Is to place control of the train In the hands of the 
engineer, so that the saféty of passerigers and employés may be conserved, not 
that the engineer should be able to escape Injury îrom péril to which he had 
wrongfully exposed. himself, and that Campbell cannot bring hlmself wlthln 
the class intended to be protected by pointing out that the situation created 
by his dlsobedience of orders was one that Congress contemplated as possible 
and the conséquences of which It deslred to guard against. This gives alto- 
gether too narrow a meanlng to the Safety Appliance Act, and is Inconsistent 
wlth the provisions of the Employers' Llablllty Act> as we shall see." 

The conclusion of the court was that the defect in the brake and 
the engineer's violation of the order were concurring proximate causes 
of the accident, and the engineer was therefore entitled to recover. 
In this case the forgetfulness of the conductor was an act of nég- 
ligence, concurring with thàt of the engineer, without which the acci- 
dent would not hâve happened. 

For thèse reasons I think that the judgment of the District Court 
should be affirmed. 
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AUSTRALIA TRANSIT CO. v. LEHIGH VALLEY TRANSP. CO. et al. 
FEDERAL INS. CO. et aL v. AUSTRALIA TRANSIT CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. Jùne 30, 1916.) 
Nos. 2768, 2769. 

1. Collision <©=>61 — Defective Steebixg Gear— Inévitable Accident. 

Tlie sudden sheering of a steamsliip, bringliig lier into collision with 
a meeting vessel, due to tlie failure of her steam isteering gear to work, 
eithér because of the fouling of the steering cable by cargo iu the hold, or 
because same foreign substance had been carried by the steaiii current 
into a valve, preveuting it from closing, cannot be attributed to inévitable 
accident, where the steering gear Lad stucli twice before withiii half an 
liour prior to tlie collision, but the vessel proceeded without any attempt 
to ascertain the trouble. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 78; Dec. Dig. 
<S=>61.] 

2. Collision <S=»61— Steam Vessels Meeting — Contbibutoby Fault. 

The meeting vessel and her tow also held chargeable with eontributory 
fault for not talïiug steps to avoid the collision, when, after the exchange 
of passing signais, the disabled vessel, fhen nearly half a mile distani, 
began to sheer, aiid sounded two alarm signais. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78 ; Dec. Dig. 
<©=>61.] 

Appeal from the District Court of the United States for the East- 
■ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty for collision by the Lehigh Valley Transportation 
Company, owner of the steamer Bethlehem, against the steamer Aus- 
tralia and the barge Polynesia, the Australia Transit Company, claim- 
ant, with cross-libel, and ihtervening libels of the Fédéral Insurance 
Company and others. From the decree, the Australia Transit Com- 
pany and the Insurance Companies appeal. Modified. 

In Case No. 2768 : 

H. D. Goulder and F. S. Masten, both of Cleveland, Ohio, for ap- 
pella.nt. 

G. L. Canfield and Sherwin A. Hill, both of Détroit, Mich., for ap- 
pellees. 

In Case No. 2769 : 

H. A. Kelley, of Cleveland, Ohio, for appellants. 

G. L. Canfield and Sherwin A. Hill, both of Détroit, Mich., for 
: appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

DENISON, Circuit Judge. At about noon of June 13th, in the St. 
Clair river, the steamer Bethlehem, loaded and down-bound, and the 
steamer Australia, with the barge Polynesia in tow, up-bound, were 
in collision. Serions damage was done to both steamers and to the 
Bethlehem's cargo. The channel at this point was 1,500 feet wide. 
The Bethlehem was near the American shore, and the up-bound boats 

€=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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were àbout mid-stream, and port passing signais had been exchanged, 
when the Bethlehem sheered across the stream and struck the Australia 
in the side. While still in that position and before the Bethlehem 
backed effectively, the barge Polynesia came on and struck the Bethle- 
hem. Obviously, the initial burden of explanation is upon the Bethle- 
hem; and she meets that burden upon the theory of inévitable acci- 
dent. It is claimed in her behalf that her steam steering gear sud- 
denly refused to work, and that she did everything possible thereafter 
to avoid the disaster, instantly reversing and continuing to back until 
after the collision, and blowing alarm signais ; and she charges fault 
upon the Australia and Polynesia in that, with ample warning and op- 
portunity to escape the collision, they did nothing whatever for their 
own safety, but came heedlessly along, whereby their fault was the 
sole proximate cause of the collision. 

[ 1 ] The first thing to décide is whether the Bethlehem was at fault. 
The real cause of the trouble is very obscure. Only two théories are 
suggested, and one or the other must be adopted : The first is that the 
cargo fouled the steering câble in the hold; the other is that a frag- 
ment of packing or scale became detached and was carried by the 
steam current into a valve, preventing it from closing, and leaving it 
balanced, so that it would not operate in either direction. This seems 
to be a.known possibility and is called "steam bind." 

The first hypothesis has no direct évidence to support it. It is not 
at ail impossible, since sugar, in bags, was piled very nearly to the 
cable, and if, through some slight shifting, one of the bags had come 
into position to be jammed into a leader by the cable passing through, 
it might naturally hâve produced the précise results that did occur. 
No such jamming was found when an examination was later made, 
but occurrences in the meantime might hâve removed ail évidence of it. 

If the second hypothesis is the right one, we are not satisfied that 
it should be considered as unseaworthiness existing when the ship left 
port ; but it does not follow that the occurrence was inévitable ac- 
cident. The steering engine had worked perfectly, during the entire 
voyage from Duluth, until about half an hour before this accident. 
At that time, it had "stuck," and on two occasions the wheelsman had 
been compelled to make an efïort to get it past the sticking point. 
This had been reported to the captain, and, after the accident, was re- 
counted by the wheelsman to the mate. If the refusai to work at the 
time of the collision was caused by this steam bind coming from the 
présence of such a fragment in the steam current, the trouble shortly 
before was presumptively from the same cause. The ship was charge- 
able with notice that this was the trouble, or, at least, that it might 
be the troublé; and the boat might hâve been stopped, or an emer- 
gency steering gear might hâve been put into use, while the engine 
was examined, to make certain that the fragment had been blown on 
through, so that it would give no more trouble. This was not done, 
and the ship took the risk that the troublesome fragment or another 
one like it might still be in the engine and might again find lodgment 
in the valve and give trouble. 
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In addition to both thèse théories of fault, it is to be observed that 
there was an interval of at least three minutes (the Bethlehem claims 
about twice as much) after it was known that the steering engine was 
disabled and before the coUision. It would seem that the boat might 
well hâve been provided with an alternative or emergency steering 
gear, which could hâve been put into use within much less time ; but 
this has not been argued as a ground of fault, and we do not dépend 
upon it. 

Considering the whole situation, we think the Bethlehem has failed 
to establish the existence of inévitable accident by that high degree 
of proof and with that measure of certainty which the law rightly de- 
mands to exculpate a vessel which has directly caused a collision. The 
Lackawanna (C. C. A. 2) 210 Fed. 262, 127 C: C. A. 80; The Mer- 
chant Prince, L. R. 1892 Probate Div. 179; Bradley v. Sullivan (C. 
C. A. 6) 209 Fed. 833, 835, 126 C. C. A. 557; Hawgood v. Meaford 
(C. C. A. 6, May 10, 1916) 232 Fed. 564, C. C. A. . 

We hâve no difficulty in distinguishing this case frora The Olympia 
(C. C. A. 6) 61 Fed. 120, 9 C. C. A. 393. There no theory of ex- 
planation was or cOuld be suggested, excepting that the rudder cable 
had broken. Not only was there no évidence that any defect had been 
observed, but it was proved that regular inspection had demonstrated 
that there was no visible trouble. It necessarily followed that the de- 
fect must hâve been of that latent character which could not hâve 
been discovered, and hence that the resulting accident was to be classed 
as inévitable. In the présent case, if the trouble was caused by foul- 
ing the cable — and there is no compelling reason for discarding that 
theory — the ship was clearly at fault in the stowing of the cargo or 
in caring for it during the voyage ; and if the trouble was in the steer- 
ing engine, the ship had notice within the préviens hour that some- 
thing was wrong with the engine, but paid no attention. If there was 
a duty to be provided with alternative steering gear which could be 
used quickly, the case is even clearer. So it is apparent that there 
are clear distinctions between the facts of this case and those of the 
Olympia. 

We infer from the briefs that it is not necessary to décide whether 
the Bethlehem's fault should be definitely attributed to one or an- 
other of thèse causes, or whether any one constitutes unseaworthiness 
rather than négligence; if cGunsel think otherwise, we will consider 
an application to that effect. 

[2] We are clear that the up-bound boats were also in fault, but 
we are not able to regard that fault as so extrême as to constitute the 
sole proximate cause of the collision (assuming that the rule of sole 
proximate cause, or last clear chance, applies in admiralty as at com- 
mon law). The extent of this fault dépends primarily upon the dis- 
tance between the boats when the Australia, with proper attention, 
should hâve realized that the Bethlehem was out of control. Some 
confusion as to this distance is caused by an uncertainty as to the 
place intended by the witnesses wben they speak of Recor's Point. 
The river is hère making a bend, and the apex of the bend — the point 
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-—-«hère boats would naturally change their course, and where tlie 
officiai chart indicates a change in course, is at a spot marked as Ran- 
kin's Dock. About 2,000 feet down stream — on the side of the point 
— is Recor's Dock, and hère is situated a station on the electric rail- 
road running along the bank, which station is named Recor's Point. 
Thé évidence of the witnesses, when they speak of Recor's Point, not 
ohly indicates quite strongly that they meant the point of land or the 
apex of the bend which mariners would naturally hâve in mind, but 
in the only instance where the question was raised it was made clear 
by both counsel and witness distinctly saying that "Recor's Point" 
meant "Rankin's Dock." The distance between the boats must, there- 
fore, be made some 2,000 feet less than if it were supposed the wit- 
nesses referred to the little station on the railroad. 

We conclude that the boats were about one mile apart, when they 
exchanged port to port meeting signais. There was a 2-mile current 
and the Bethlehem was making 14 miles and the Australia 7 miles 
each past the land. They were, therefore, due to meet in about 3 
minutes. The Bethlehem was close to the American shore on her star- 
board, and though the Australia claims to hâve been in midstream, 
we are satisfied she was well toward the American shore, keeping to- 
wards the shorter line, on the inside of the curve, as She had a per- 
fect right tô do. As soon as the Bethlehem's rudder failed to respond, 
she blew an alarm, and shortly afterwards a second alarm. It was not 
until af ter this second alarm that she began noticeably to sheer towards 
the center of the stream. It is conceded that a boat which takes a 
sudden sheer usually quickly recovers and straightens up. About this 
time, the Australia, either swihging to starboard under the agreement 
or making out f rom the American ■ shore because of continuihg her 
straight course past the bend, was approximately in the middle of the 
channel. Her captain, if he had ndticed the sheer of the Bethlehem as 
soon as it should hâve been clearly apparent to him, could not be 
bound on the very instant to appreciate that it would continue and 
bring the Bethlehem away out to the middle of the river. The alarm 
signal, even when repeated, did not mean that the boat could not be 
steered. It might mean that the power was gone or any one of several 
other things. The only sure meaning to' the Australia of the fîrst 
alarm was, "Look Out! something is wrong." 

A detailed discussion of testimony is not worth while, but making 
ail allowances for loss of speed of the Bethlehem, due tô backing and 
changing of course, we cannot escape the conclusions that at the time 
when the captain of the Australia, if he had been observing with care, 
should be held to know that the Bethlehem was out of control and like- 
ly to cross over into bis course, and so bôund to shape his conduct ac- 
cordingly, the vessels were rather less than half a mile apart, and 
that not more than about tvvo minutes intervened between that time 
and the collision. 

Cases are cited to the effect that, when two boàts are approaching 
and one blows an alarm, it is the duty of the other to stop; but thèse 
are cases of unincumbered boats meeting in openNvater. There can 
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be no such hard; and . f ast duty upon the master of à steamer incum- 
bered with a tow and going against a eurrent in a curving channel. 
If the Australia had been enabled, by backing and with the aid of 
the eurrent, to stop sharp, the Polynesia would perhaps hâve run into 
her ; or if the tow line had been cast off, the Polynesia would quickly 
drift ashore; or, if the Polynesia had avoidedthis danger by anchor- 
ing, she might hâve been exactly in the path of the àpproaching, rud- 
derless boat. Neither, if the captain of the Australia had known ex- 
actly what was the matter, could he hâve been certain how to make 
his boat safe. The Bethlehem might corne across at any angle. As 
it turns out, if the Australia had been only one léngth further down 
stream, there would hâve been no collision ; but this was pure chance. 
As it turns out, also, the very safest thing for the Australia to do 
would hâve been to get over to the American shore as sharply as 
possible ; but this would hâve been crossing the regular course of the 
other boat, and, if it had resulted in collision, the Australia would hâve 
been surely condemned. 

Looking at the situation as far as possible as it then should hâve ap- 
peared to a careful navigator of the Australia, we think due care re- 
quired that, as soon as the Bethlehem's second alarm was blown, the 
Australia should hâve checked as much as could be done without get- 
ting into trouble with the tow, and should hâve given notice to the 
barge to be ready for any emergency, and then, as soon as the course 
of the coming sheer could be judged (see The Ohio [C. C. A. 6] 91 
Fed. 547, 558, 33 C. C. A. 667), should hâve gone over as sharply and 
as rapidly as possible toward the Canadian shore, and directed the 
tow accordingly. Thèse two movements not only would hâve avoided 
the collision which did take place, but they would hâve been the 
things most likely to avoid whatever shape the developing danger 
might take. Thèse considérations convince us that the Australia was 
at fault, but not in such degree as to make it proper to exonerate the 
Bethlehem from the damages. 

We hâve assumed that if the navigators of the Australia had been 
vigilant, but had made the mistake of continuing on their course as 
long as they did and in checking as little as they did, this contributing 
fault, and this only, should be imputed. It cannot make the case of 
the Australia any worse that her ofificers were not in fact vigilant, 
and very likely did not appreciate the danger nearly as soon as they 
should hâve done so. If arbitrarily applying to the boat the true and 
proper standard of vigilance does not make her solely responsible for 
the collision, it cannot be material, on that issue, whether she in fact 
fell short of that standard much or little. 

Rule 26 of the White Law (Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 
645, 649 [Comp. St. 1913, § 7936]) pertains to a case where a meet- 
ing agreement is in doubt. It puts no burden on the Australia beyond 
the one we hâve applied. 

The Polynesia was also in fault for the second collision. The tow 
line was 700 feet long, and even after the collision between the two 
other boats had become unavoidable, there was, seemmgly, ample time 
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for the Polynesia to cast off the tow line, and either to anchor or to 
swing to one side or the other of the two boats ahead. At any rate, the 
négligence of the Polynesia's captain in not promptly trying to do 
anything will not justify spéculation as to whether he might hâve 
been hit if he had attempted to pass on either side, or might hâve 
failed if he had tried to anchor. Neither as to the Australia nor the 
Polynesia is a situation presented where a navigator was reasonably 
vigilant in apprehending danger and in trying to avoid it, and where 
he merely chose in an emergency what turned out to be the wrong 
expédient. 

The damages should be divided, : with due regard to the more or 
less separable faults involved. We think the conclusions we 
hâve stated will enable the court below to enter the proper decree. 
If not, and if any further question ought to be decided by us on this 
record, counsel may call it to our attention within the time allowed 
for a rehearing application. The Auçtralia and Polynesia will recover 
against the Bethlehem the costs of their appeal ; the cargo will recover 
against ail the boats its costs of its appeal. 



THE SATILLA. 

(Circuit Court o* Appeals, Second Circuit. May 9, 1916.) 

No. 270. 

1. Masteb and Servant «ê^SlGCl)— Masteb'S LtIability fob Neligence — In- 

DEPENDENT CONTRACTORS. 

A stevedoring company, whlch contracted generally to load and dls- 
cjiarge the vessels of a steamship company at New York, the steamship 
Company giving orders when and where to load or discharge a vessel, but 
not as to the manner of dolng the work, was an independent contractor, 
for whose négligence the shipowner was not responsll)le. 

|Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 1242; 
Dec. Dig. ©=3.316(1).] 

2. Master and Servant <S=»321 — Master's Liability for Négligence — In- 

dependent OONTRACTOB. 

Where such contract requlred the vessels to furnlsh winches, but re- 
quired the stevedore to keep them in repair and to furnlsh the wlnchmen, 
the respon.sibility for the use of a winch whlch had, to the knowledge of 
both parties, been détective for several years, was that of the stevedore. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1262 ; 
Dec. Dig. <S=>.321.] 

3. Masteb and Servant <|ï=5301(4) — Liability fob Negligesce — Servant of 

Independent Contractor. 

A winchman furnlshed by the stevedore under such contract, and who 
worked entlrely under its orders, was a servant of the stevedore, whlch 
was alone responslble for hls négligence. 

[Ed. Note.^— For other cases, see Master and Servant, Cent. Dig. §§ 1213, 
1214; Dec. Dlg. ®=»301(4).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

ÊsaFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Suit în admiralty by the New York Central & Hudson River Rail- 
road Company against the steamship Satilla, the Texas City Steamship 
Company, claimant, with the Chiarello Bros. Company, impleaded. 
Decree for Ubelant against the Chiarello Bros. Company, and that 
Company appeals. Affirm'ed. 

For opinion below, see 221 Fed. 949. 

McFarland, Taylor & Costello, of New York City (Willard U. Tay- 
lor and Alfred H. Strickland, both of New York City, of counsel), 
for appellant. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers and Earle Farwell, both of New York City, of counsel), 
for libelant-appellee. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Chauncey I. Clark, both of New York City, of coun- 
sel), for claimant-appellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. This libel was filed by the libelant, as 
the owner of the lighter Samson and as the bailee of the cargo laden 
thereon and on behalf of the crew thereof , against the steamship Satilla, 
her engines, boilers, etc., and against ail persons lawfuUy intervening 
therein, to recover damages for injuries which the Samson suflfered 
on November 27, 1912, while at Pier 44, North River, New York City. 

At the time this injury was donc the Samson had been hauled along- 
side hatch No. 1 of thé Satilla, to which she was made fast. The 
Satilla was being loaded with steel rails laden on the lighter Samson. 
The rails were handled by employés of Chiarello Bros. Company, steve- 
dores. The rails were being hoisted on board the Satilla by meaiis of 
winches and tackle owned by the Satilla and furnished by the owner 
to the stevedores and operated by the latter's employés at the time 
of the accident. The rails were taken from the pile on the Samson's 
deck and a chain sling was placed around them, three at a time, and 
hoisted from the Samson's deck until they were above the level of the 
steamship's rail, when they were swung on board by the Satilla's der- 
rick and tackle and lowered into the steamship's hold. Ehiring the 
progress of the work three rails were neghgently dropped from the 
sling when it was the height of the steamship's deck. They fell end-on 
to the deck of the lighter, piercing the deck and bottom of the Sam- 
son, and caused her to sink. 

The rails, while being loaded into the steamship, were first fastened 
by an iron sling or chain around a draft of three rails in the usual 
way, which was as f oUows : By passing the sling chain twice around 
the rails, and crossing the hook end of the chain over the first turn 
of the chain, and engaging the hook with the suspended part of the 
chain, thereby causing the hook end of the chain to grip the first turn 
around the three rails to be hoisted. The sling or chain was placed 
around the rails about ten feet from one end thereof, so that when 
they were hoisted they stood or swung perpendicularly or somewhat 
diagonally. 
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The Texas Steamship Company, as the owner of the Satilla, filed 
its pétition under the fifty-ninth rule in admiralty (29 Sup. Ct. xlvi) 
against the Chiarello Bros. Company. The pétition states that the 
damages resulting from the fall of the rails were not due to any nég- 
ligence on the part of the Satilla or those in charge of her, but were 
due to the négligence of Chiarello Bros. Company who were in charge 
of the unloading. The Chiarello Bros. Company allège that the 
accident was wholly caused by the defective winch of the Satilla, 
which they were directed and ordered to use by the Satilla, although 
it was out of order and out of repair to the knowledge of the Satilla 
before the accident. 

[1] There is no doubt upon the testimony but that the Chiarello 
Bros. ; Company was an independent contractor. There was no rela- 
tionship of master and servant between it and the Satilla. The Chiar- 
ello Company controlled the men engaged in loading and unloading the 
rails. The président of the Chiarellp Company testified as follows : 

"Q. Dld you get orders from McMahon? À. I got orders from McMahon. 
Q. What orders dld he glve you? A. He gave me orders when he wants 
the cargo, how qulck he wants the ship dlscharged or loaded, when the shlp 
has got to' go ; if he wants us to work nlghts or days, and where he wants the 
cargo, he says. Q. In other words, he tells you when to work and where to 
work? A. He tells us when to work and where to work, Q. And how to 
work? A, No ; not how to work ; he says, 'Thls ship has got to be discharged 
night and dày,' and we work nlght and day, Sundays or Sunday nlghts ; and if 
he isn't in a hurry he says, 'We are in no hurry, and you needn't go to work 
day and night.' " 

The McMahon referred to was the superintendent of the owner of 
the Satilla. Moreover the express contract entered into between the 
contractors and the company owning the Satilla provided as follows : 

"The contractors at their own cost and expense shall: 

"Fii-st. Supply ail the necessary tools and gear to perform such services, 
with the exception of ships, wlnches, booms, falls and guys, hand trucks, and 
planks or skids, ail of which are the property of the company and are loaned 
to the contractors, with the distinct understanding that same wlll be kept in 
proper repalr and condition, and when damaged to the extent of belng of no 

further use will be replaced by the contractors. 

« « •* • * * * * * 

"Flfth. Guarantee the company against any liability or claims arlsing by 
reason of accident or Injury to the persons or anployés of the contractors 
while such persans or employés are performlng the services herein described 
elther on board steamers or on Ughters or wharves, partlcularly any injuries 
resulting from négligent or careless use of shlp's gear. 

"Likewise be responsible for any damage to the ship's hull, machinery, 
tackle, or gear, or to any other property, such as docks, Ughters, or other 
floating etiuipment, that may be designated, owned, or used by the company, 
or their slilppers or consignées, who may from tlme to time réceive or de- 
llver cargo. 

* » • ♦ * . » • ,*, , , » • ■ 

"In acceptlng thls agreement the contractors severally and jointly pledge 
them^elves to ;Strictly comply with its conditions, also to use every possible 
effort to protect the company's property and interests, as wéll as that of its 
shippers and consignées, to employ compétent laborers and foremen, and to 
keep a constant watch on their men to prevent rough handling, breakage, pil- 
ferage, or any other damage to cargo." 

[2] The winch which the stevedore used was not' in perfect condi- 
tion. The Satilla, which furnished it, was aware of that fact prior 
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to the accident. The stevedore also knew before the accident of its 
détective condition. Whether the winch was defective when it orig- 
inally came into the possession of the stevedore does not appear with 
certainty, as the stevedore had been using it for a number of years and 
under its contract was bound to keep it in repair. However that may 
be, the stevedore cannot be excused because the Satilla furnished a 
defective winch and insisted on its being used. If the winch was un- 
safe when it was furnished, the stevedore was under; no obhgation 
to accept it, and should hâve declined to use it. And if safe when 
receivéd, and it subsequently got out of repair, the stevedore was 
bound to repair it. The defect was that the winch would not at ail 
times release, because of the inefificiency of the spring to move the 
drum back laterally on the shaft. When it failed to release, the per- 
son operating it woUld knock it loose by striking it with his hand or 
with a bar of wood or iron. The président of the Chiarello Company 
testified that the assistant engineer of the Satilla had said to him, when 
he complained about the winch, "The winch is ail right," and "The 
only thing is that the drum don't release the winch, and then the thing 
is to bang it with a fishel ; ail they hâve to do is to knock them on 
the side of the drum, and they come back themselves ; there is not much 
trouble about it." 

Sometimes it was necessary to strike it five or six times before it 
would release, and sometimes one strike would release it ; but when 
it was thus released the drum came back suddenly with a jerk. This 
trouble with the winch was not récent. The employé whose duty it 
was to give the signais to the winchman testified that "there was al- 
ways something the matter with this winch." He was asked if the 
winch was used the day after the accident, and he said it was. He 
was then asked how it worked, and he replied : 

'It always worked in the same manner ; they were striking It, and It would 
then go back, and then they would stop agaln the work [to fix It]." 

For several years it had always worked in the same way. The winch- 
man was asked how long he had used this winch, and he said for six 
or seven years. He was asked then: 

"Q. During those six or seven years dld you bave any trouble with the 
drum? A. There always was trouble. Q. What was that trouble? A. It 
was always the same thing, that the drum would not release." 

He afterwards said that he had known the winch was out of order 
for three or four years. He further testified: 

"Q. Will you tell the court how you operated this winch? A. When I re- 
ceivéd the order from the foreman, I would put on the steam and work the 
lever. Q. You worked the lever to do what? A. In order to start the worklng 
of the drum, and then as soon as the sllng of rails was ready I would let her 
go, and would put my foot on the stop. Q. On this occasion, when the sllng 
of rails fell, did the drum come back or release itself ? A. No. Q. What 
effect did that hâve on the sllng of rails when the drum dld not come back? 
A. I was myself the cause of what happened ; as soon as I saw that the drum 
did not come bkck, then I myself struck it with my own hand, and then this 
caused the chain to .ierk. Q. What did you strike it with your hand for? A. 
lû order to release the drum." 
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[3] 'The winchman was employée! by the Chiarello Company and 
was its servant, and not the servant of the Satilla. In The Slingsby, 
120 Fed. 748, 57 C. C. A. 52 (1903), this court held that a winchman 
was not the employé of the stevedore who had contracted to discharge 
and load the vessel. In that case the winchman was under the direc- 
tion of the stevedore. But the contract there provided that the steve- 
dore should furnish ail labor and appliances, except winches and 
winchmen ; and the captain of the vessel detailed a seaman to run the 
winch. As the stevedore had no power to discharge the winchman, 
and no power to require him to perform any other duty, or to sub- 
stitute any person in his place, we held that he did not become their 
servant while in the service, but remained the servant of the ship, which 
was liable for his négligence. 

In The Elton, 142 Fed; 367, 73 C. C. A. 467 (1906), the winch and 
the winchman were both furnished to the stevedores by the ship, and 
the Court of Appeals in the Third Circuit held the winchman was not 
the servant of the ship. It noticed the décision of this court in the 
Slingsby Case and said : 

"We regret that we are not able to agrée wlth the conclusions of law and 
fact reached by that eminent court. In a case llke the présent, we thlnk the 
true test of fellow servant is whether both are, at the précise time of the 
accident, worklng in a conimon employment, under the same gênerai control 
and direction. \Ve think reason and the weight of authority supports this 
View." 

The question came before this court again in Standard Oil Co. v. 
Anderspn, 152 Fed. 166,, 81 C. C. A. 399 (1907)! In this case the 
inJHry resulted because a winchman reversed the winch before signal 
to do so was given him. The stevedore hired the longshoremen, but 
the ship furnished the winçhi:çian. The stevedore did not hire and 
could not discharge the winchman. The case was on ail fours with 
the Slingsby Case, and was decided in the same way — that the windh- 
man was not the servant of the stevedore. This court, speakihg 
through Judge Lacombe, said : 

"OuT attention has been calleiî to The Elton, 142 Fed. 367 [73 C, C. A. 467], 
in whlch the Circuit Court of Appëals In the Third Circuit reached a différ- 
ent conclusion uiwn a similar state offacts. We regret that we are not'àble to 
agrée with the conclusions of law reached by that eminent court, but we 
see no reason to change the opinion heretofore expressed In The Slingsby, 
which was reached after eareful examination of tlie authorities cited In The 
Elton." 

The case was carried to the Suprême Court of the United States, 
and the authorities were considered at length, and the décision of this 
court was affirmed. 

But the facts in the case at bar do not bring it within the rule this 
court laid down in the Slingsby and Standard Oil Co. Cases. The 
winchman was not furnished to the stevedore by the Satilla. He was 
by his own testimony employed by the Chiarello Company. That Com- 
pany had employed him for about eight or nine years. A witness was 
asked: 

"Q. Who handled the winches when they were loadlng this cargo, the steve- 
dores or men from the ship? A. The stevedores handle the winches. Q. 
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Hâve any men from the shlp anythlng at ail to do with the loadlng of the 
cargo? A. No, sir." 

Another witness, second officer on the Satilla, was asked : 

"Q. Who worked the winch? Doyouknow? A. Some of the longshoremen ; 
I don't know who it was ; probably the stevedore there (Indicating) wlU tell 
you what man It was, I couldn't tell you. Q. Are you able to say on this 
occasion it was not a member of the crew of the Satilla? A. No, sir; it was 
none of our crew." 

The chief engineer on the Satilla was asked: 

"Q. Did you or your men hâve anything to do with the loading of the cargo? 
A. No, sir ; don't hâve anythlng to do with the loading of the cargo. Q. Did 
you ever hâve anythlng to do with the running of the winch while the cargo 
was being loaded? A. No, sir." 

There can be no question but that this winchman, selected by the 
stevedore company, employed by it, and subject to its orders, and 
who could hâve been discharged by it, was its servant; and, as it had 
exclusive control over him, it was answerable as his master for his 
conduct. The person in whose business another is engaged at the 
time, and who has the right to control and direct his conduct, is such 
person's master. The master is the one who has the control and direc- 
tion of the servant, and whose will the servant represents, not merely 
in the ultimate resuit, but in the détails of the work. 26 Cyc. 965. 
And the relation of master and servant does not exist between an 
employée (in this case the Satilla) and the servants of an independent 
contractor (the Chiarello Company), unless the former assumes con- 
trol over the servant of the latter, and there is not the slightest évi- 
dence of that in this case. 

Notwithstanding the testimony that for years there was trouble with 
this winch, because the drum stalled and was released by striking it, 
and that this caused a jerk unless the foot lever was used to prevent 
it, the évidence shows that no such accident as the falling of the rails 
from a sling had happened prior to this one. The winchman was asked 
whether he expected to hâve any trouble with the rails slipping out, 
and he answered that he did not anticipate it. The witness Terrance 
testified that he had never heard of any rail slipping until this occa- 
sion. Pélegrino testified that no such thing had ever occurred in his 
expérience. Benfonti, a winchman who used this winch, stated that 
he had never known any cargo to slip, except in this particular case. 
Montanino had handled 20,000 or 30,000 tons of rails, and "had never 
seen any shp out of a sling. The président of the Ghiarello Company 
testified that he had never before had an accident in handling rails, and 
that he had no reason to expect that any accident like this would hap- 
pen. He also stated : 

"There was nothing very dangerous with the winch; the only thing was 
that it did not release it, and they had to go with a bar to knock it, or knock 
it with a flshel." 

In view of the above testimony, and the further testimony that the 
sling of rails was properly made up in the usual customary and care- 
ful manner, there must hâve been négligence of some sort beyond and 
outside of the use of this winch. The conclusion to which we hâve 
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arrîved is that the accident was caused by the f ailure, in this instance, 
of the winchman to use his foot lever when the drum of the winch 
was released by the winchman's blow. The expert, Campbeill, a man- 
ufacturer of ^yinches of 28 years' expérience, called by the stëvedore, 
testified that if the winchman "puts his foot on the brake ît will stop 
the load and hold it there." The président of the Stevedoring Com- 
l»any, who had had many yêars expérience in the business and was 
familiar with winches, testified that the drum could ftot move either 
way when you put the îoot brake on. As we utidçrstand the évidence, 
the accident was primarily due to the failure of the winchman to hâve 
his foot on the brake, 

As the injufy was caused by the failure of the winchman to use 
the foot lever brake, a part of the mechànism provided for the pur- 
pose of holding as well as lowering the load, and by whiçh the jerk 
could hâve been kept from being serions, the stëvedore must be held 
responsible for the négligence of its servant. 

The decree is affirmed. 



MUNSON S. S. LIKB v. GLASGOW NAV. CO., Llmîted. 

(Circuit Court of Appeals, Second Circuit May 15, 1916.) 

No. 4. 

1. Admiraltt ®=»33 — Peematubï Commkncemknt op Suit — Effect, 

It Is not the practlce In admiralty to dlsmlss a Ubel because prématuré- 
ly flled, If the rlght has accrued afterward, and before the matter Is 
presented for final détermination. The faet that the suit was premature- 
ly brought wlll affeot only the matter of costs. 

[Kd. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 313-315 ; Dec. 
DIg. <S= ;3.] 

2. Admiralty <S=»117 — Feoceduee on Appeal — Tkial Db Novo. 

Under rules 7-10 In admiralty of the Circuit Court of Appeals for the 
Second Circuit (150 Ped. ivll, ivlll, Î9 C. C. A. ivil, Ivlll), a libelant ou 
appeal may properly be allowed to make new allégations in a supple- 
mental Ubel and take new proofs In the Circuit Court of Appeals. 

[Ed. Note.— For other casés, see Admiralty, Cent Dig. §§ T48-757; 
Dec. Dlg. <g=>117.] 

3. Shippinq ©=85 — Injtjet to Stëvedore — Recoveet Against Chaeteeee 

. — Suit Against Ownkb to Recoveb Over. 

A charterer held not debarred of the rlght to malntaln a suit against 
the owner to recover over after payment of a judgment recovered against 
it for injury to a stëvedore, because of the Insuttlclency of the notice given 
to the owner to défend the action, where the resuit of such action could 
hâve no efîect to détermine UabUlty as between charterer and owner. 

[Ed. Note.— For other cases, see Shlpplng, Cent Dig. § 339; Dec. Dlg. 
®=85.] 

4. Shippinq <®=>45, 47 — Chaetebs — ^Duty to Load and Dischaboe. 

In the absence of a contract or binding eustom to the contrary, It is 
the duty of the owner to load and discharge his slilp, and this duty ap- 
pUes to chartered ships, whether on time or voyage charters, provided 
the ship Is not demlsed. 

[Ed. Note. — For other cases, see Shlpplng, Cent Dig. {} 177-183; Dec. 
Dlg. «=>45, 47.] 

Ê=jFor other cases see same toplo & KEY-NUMBER In ail Key-Numberèd nieest* & Indexe» 
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5. Shipping (©=85 — Injuby to Stevedobe — Liabiliit as Between Owneb 

AND CHAETEEEE. 

A tiiue charter of a steamer In government form, which was not a 
démise of tlie vessel, required the owTier to provide and pay for ail pro- 
visions, wages, and consular shipping and discharging fées of otticers 
and crew, and the charterer to pay ail other charges. It fuither provided: 
"AH steam winches to be at charterer's dis£]osal during loudiiig and dis- 
charging and steamer to provide men to work sarae." Held that. while 
such provisions required the charterer to pay the expense of loading and 
discharging, except for the winches aiul winchnien, they did not uiaUe such 
loading and discharging the duty of the charterer, but left such légal 
duty upon the ovvner, and that as between them the owner was responsi- 
ble for an injury to a stevedore resulting froni the négligence of a 
winchman while discharging. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. { 339; Dec. Dig. 
€=>85.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy by the Munson Steamship Line against the Glas- 
gow Navigation Company, Limited. From a decree dismissing the 
libel, Hbelant appeals. Reversed. 

Haight, Sandford & Smith, of New York City (J. W. Griffin, of 
New York City, of counsel), for appellant. 

Kirlin, Woolsey & Hickox, of New York City (Charles R. Hickox 
and Cletus Keating, both of New York City, of counsel), for appellee. 

Before COXE and WARD, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

WARD, Circuit Judge. The libelant was charterer of the British 
steamer Denaby under a time charter. While the cargo was being dis- 
charged April 19, 1907, by the consignée, the American Sugar Refin- 
ing Company, the stevedores undertook to lift one of the cross-beams 
of No. 2 hatch, weighing about a ton and a half, into place, which 
fell and injured one of them, named Michael Callahan. He brought 
suit against the Munson Line, the charterers, and the American Sugar 
Refining Company, the consignée of the cargo, in the Suprême Court 
of the State of New York for Kings county, and on April 25, 1911, the 
court dismissed the complaint as to the American Sugar Refining Com- 
pany and submitted the case to the jury as to the Munson Line, against 
which they rendered a verdict for $11,586.09. This was affirmed De- 
cember 18, 1911, by the Appellate Division (Callahan v. Munson S. S. 
Line, 147 App. Div. 934, 132 N. Y. Supp. 1123), and October 24, 1913, 
by the Court of Appeals (209 N. Y. 546, 103 N. E. 1122). 

November 20, 1911, the libelant filed this libel against the owner 
of the steamer to recover anything it might ultimately hâve to pay on 
account of the judgment rendered against it in the state court, from 
which it was appealing. May 19, 1913, upon the respondent's excep- 
tions, the libel was dismissed on the ground that the suit was préma- 
turé. November 10 the libelant appealed, and January 12, 1914, with- 
in 15 days after filing the apostles, applied under our rules in admiralty 
7 to 10 (150 Fed. Ivii, Iviii, 79 C. C. A. Ivii, Iviii) for leave to make 

<=»For other c^ses see aame topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
235 F.— 5 
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new allégations, file a new pleading, and take new proofs in this court, 
which was granted. 

Thereupon a supplemental libel was filed, setting up the payment by 
the Munson Line of Callahan's judgment. The respondent answered, 
alleging that the accident occurred because of the négligence of a 
winchman, who had been found by the state court to hâve been the 
servant of the charter er, libelant, which finding was binding on it and 
could not be contradicted in this court. 

[ 1 ] The shipowner's first contention is that the District Judge prop- 
erly dismissed the libel as prématuré. The admiralty is not technical 
in such matters; it aims to do substantial justice. In the course of 
common^law trials, at least in the state courts in this district, the stat- 
ute of limitations would frequently run before the défendant had been 
compelled by the court of last resort to pay such a judgment. It would 
hâve been so in this case. The accident occurred April 19, 1907, and 
the libelant was not at the last ditch until October 24, 1913, more than 
six years thereafter. Its obHgatidn to pay was fifst fixed April 25, 
1911, and it filed the libel in this case November 20, 1911. It has been 
held tbata s^ilor may reçover his wages under a libel filed before he 
had completed his service and before there had been any demand or 
refusai. The L. B. Snow (D. G.) 15 Fed. 282. So, a libel having been 
filed for freight and d'emurrage, a supplemental libel was filed, setting 
up the same claim, together with a daim for demurrage thereafter 
incurred. ' Judge Benedict said : 

"No injustice ean resuit to the clalmant from this course. The practlce 
pursued, if not strictly regular, h&s in this case wronged no one, but, on the 
contrary, tended to save trouble ind expense." 841 Tons of Ore (D. C.) 25 
Fed. 864. 

So, a libel having been filed to recover the price of setting up a 
boiler in a tug before payment was due, Green, J., said: 

"But I think It is clear from the évidence that nelther the claimants, nor 
Townsend & Co., nor any one on behalf of elther of them, hâve ever tendered 
to the libel ants, in fulflUment of their part of the contract, the note thelr 
contra et called for, and that the rtght to libel bas since the 19th day of 
December, 18&1, been vested in the llbelants. Had it been filed not until then, 
it would hâve been properly flled,, as far as time is concerned. But the pré- 
maturé flllng of a libel, if the rlght to libel accrues afterwards, and before the 
détermination of tlie issue, affleets the question of costs only, It is not neces- 
sary, nor is it the practlce in admiralty, to dismiss such libel, if when the 
matter is presented to the court for final détermination, it appears that the 
right to libel exlsts." The Pioneer (D. C.) 53 Fed. 279. 

And in The Laselle (D. C.) 193 Fed. 539, a suit in rem was sustained 
to recover for lightering, refloating, and reloading a stranded vessel, 
although the reloading had not been completed. The circumstance that 
a suit is prematurely brought will only afïect the question of costs. 

[2] The shipowner next objeçts that we improperly allowed a sup- 
plemental libel with new allégations to be filed and new proofs to be 
taken in this court. It is the settled practice in this circuit to treat an 
appeal in admiralty as a trial de novo. Munson Line v. Miramar S. 
S._ Co,, 167 Fed. 960, 93 C. C. A. 360. And under our rules in ad- 
miralty 7 to 10, inclusive, the libelant was properly allowed to make 
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new allégations in a supplemental libel and take new proofs in this 
court. 

[3] It is next objected that the notice to the respondent to come 
in and take part in the trial in the state court was too short and was 
accompanied by an illégal condition. The notice was given March 23, 
1911, by cable to the respondent in Glasgow and on the same day to 
counsel in this city for the West of England Club in which the steamer 
was entered. The cause was tried March 28 and 29. No objection 
was made to this notice as being too short, and as the question to be 
litigated was not the liability of the owner, but the liability of the char- 
terer, préparation of the owner's case was not necessary. We think 
this objection without merit. The notice required that the owner should 
admit liability as between itself and the charterer. It wâs not obliged 
to do this, and taking part in the trial would not hâve constituted such 
an admission. The charterer could not qualify its rights in this way. 
The purpose and efifect of such a notice was to make the finding of 
the jury conclusive upon the owner in the following respects: 

(1) As to the plaintifï's right to recover against the défendant. 

(2) As to the amount of the plaintifï's recovery. 

But the liability of the owner over to the charterer, il any, would 
hâve to be settled in a subséquent suit to be brought by it, against the 
owner, such as the présent. 

[4] Now follows a most material inquiry, viz.: Who in point of 
law was doing the unloading, and therefore for whom was the négli- 
gent winchman acting? We hâve no doubt that, in the absence of a 
contract or of a custom binding upon the parties to the contrary, it 
is as much the duty of the shipowner to load and discharge the cargo 
as it is to carry it between the loading. and discharging ports. In early 
days the crew did the loading and discharging, but in moderh times 
it is donc, at least in large ports, by master stevedorés, who are 
independent contractors. Ail regular liners are so loaded and dis- 
charged. This duty of the owners applies to chartered ships, whether 
on time charters or voyage charters, provided the ship is not demised. 
Of course, when the charter is a démise, the charterer is to be treated 
pro hac vice exactly as if the owner. 

[5] Now by the law of this circuit the charter known as the gov- 
ernment form is not a démise. Clyde Commercial S. S. Co. v. West 
India S. S. Co., 169 Fed. 275, 94 C. C. A. 551 ; Luckenbach v. Insular 
Une, 186 Fed. 327, 108 C. C. A. 405. The charter party under con- 
sidération is such form. No custom is alleged, making it the duty of 
the charterer under a charter which is not a démise to load and unload 
the cargo. Therefore we hâve to inquire whether it was the char- 
terer's duty to do so under the charter in this case. The material ar- 
ticles are : 

"1. That the owner shall provide and pay for ail the provisions, wages 
and coosular shipplng and discharging fées of the captaln, offlcers, engineers, 
flremen and crew ; shall pay for the Insurance of the vessel, also for ail the 
cabln, deck, engine room and other necessary stores, and malntain her In a 
thoroughly efficient state in huU and machlnery for and durlng the service. 

"2. That the charterers shall provide and pay for ail the coals, port charges, 
pilotages, agencles, commissions, consular charges (except those pertaining to 
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the càptaln, oiflcersi or crew), and ail other charges wliatsoever, except those 
before stated. 

"24. Steamer to work niglit and day if required by charterers, and ail 
steam winches to be at charterers' disposai duriiis loadlng and discharging, 
and steamer to provide men to work same both day and night as required, 
charterers agreeing to pay extra expense If any incurred by reason of night 
work, at the current local rate." 

It is quite plain from the foregoing provisions that the charterer is 
to pay the expense of the loading and unloading except for the winches 
and winchmen, who are to be provided by the owner, though any 
extra payment for night wofk is to be defrayed by the charterer. This 
obhgation to pay for the unloading does not make the unloading the 
duty of the charterer, but leaves the légal duty of loading and discharg- 
ing upon the owner, just as the duty of navigation remained upon the 
owner, although it was being perfôrmed by a supercargo appointed 
and paid by the charterer; The Volund, 181 Fed. 643, 104 C. C. A. 
373. 

This duty is often varied by spécial provisions, such as that the 
ship shall employ the charterer's stevedore, or a stevedore to be ap- 
proved by the charterer, or thàt the charterer or shipper or consignée 
shall load or unload. In the case of The Elton, 142 Fed. 367, 7i C. 
C. A. 467, which we infer was a voyage charter, it was provided that 
the consignée should unload, the ship furnishing winches and winch- 
men, and the master stevedore's contract was with him. In The 
Slingsby, 120 Fed. 748, 57 C. C. A. 52, which we understand to hâve 
been a voyage charter, the vessel did the unloading under a contract 
with the master stevedore, the ship to f urnish winches and winchmen. 
In The Centurion (D. C.) 57 Fed. 412, the time charterer had charge 
of the loading. Cargo being damaged by bad stowage, Brown, J., held 
the time charterer primarily and the ship secondarily liable to the 
cargo owners. In Bull v. N. Y. & Porto Rico S. S. Co., 167 Fed. 792, 
93 C. C. A. 182, the time charterers had the duty of unloading and 
had also agreed that there should be no claim against the owners for 
loss of cargo, for which reason they had to bear the cargo damage. 

Cases of personal in jury to a stevedore resulting from négligence 
of a winchman supplied by the ship, in which the question was whether 
the stevedore and the winchmen were fellow servants, discussed in 
the briefs, do not throw much light on the question hère involved. The 
view of this court in The Slingsby that they were not fellow servants 
was affirmed in Standard Oil Co. v. Anderson, 212 U. S. 215, 29 Sup. 
Ct. 252, 53 L. Ed. 480; but the liability of the shipowner and charterer 
inter sese for such an injury was not raised. In that case and in John- 
son V. N. A. S. N. Co., 132 N. Y. 576, 30 N. E. 505, the owners were 
unloading their own vessels. It may be conceded that the jury found 
that Callahan was injured as the resuit of the négligence of the winch- 
man, and that the court held that the winchman was the servant of 
the charterer, and not of the stevedore, and therèf ore, not being fellow 
servants, the défendant was liable. . This'would be true if the steve- 
dore was (loing the Gharterér's .work, but not if he was doing theiship's. 
We hold that he was; doing the ship's work. 
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The îinloading was actually being donc by the American Sugar Re- 
fining Company, consignées of the cargo. What their contract with 
the charterer was we do not know. The charter party is the docu- 
ment which régulâtes the relation of the shipowner and the charterer, 
while the bill of lading régulâtes those of the charterer and cargo own- 
ers; but no bill of lading is in évidence. Between those parties the 
charterer may hâve becn the carrier, under the duty of unloading, and 
may hâve let the consignée do it, agreeing to furnish winches and 
winchmen. If so, then between them and their stevedores the winch- 
man would be the servant of the charterer, performing its duty of un- 
loading. Notwithstanding this, he would be, as between the shipowner 
and the charterer, the servant of the shipowner and performing the 
duty of the shipowner, if we hâve rightly constfued the charter party. 
There would then be no inconsistency between the judgment of the 
State court, holding the winchman to be the servant of the charterer, 
and the right which it seeks to enforce against the shipowner in this 
case. 

But, assuming that the state court, as matter of law, erroneously 
found the charterer liable for the négligence of the winchman, that 
should not prevent the charterer from claiming indemnity from the 
shipowner, if, as we hâve found, the discharging of the cargo was the 
shipowner's duty, and this accident was caused by the négligence of the 
winchman as the shipowner's servant. 

The decree is reversed. 



WOLP T. DISTRICT COURT IN AND FOR NORTHERN DISTRICT OF 
CALIPORNIA, SECOND DIVISION, et al.* 

(Circuit Court of Appeals, Nlnth Circuit. July 17, 1916.) 

No. 2823. 

COTTETS lg=493(3) FlCDERAt AND STATB COUBTS PRIORITT OF JUBISDICTIOI». 

A fédéral court wUl not entertaln an action to recover real estate 
whlle an appeal is pendlng from a judgment of a state court, to which 
plalntiff was a party, determining the tltle to the sarae property. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1349-1352 ; Dec. 
Dlg. <g=>493(3).] 

Pétition by Maria Julia Wolf for a writ of mandamus directed to 
the District Court of the United States for the Northern District of 
California, Second Division, and William C. Van Fleet, Judge of said 
court. Writ denied. 

We are asked to issue writ of mandamus directed to the respondents to 
vacate an order made by the District Court on October 11, 1915, staylng 
proceedings in a suit pendlng In the District Court and striking the cause 
from the calendar, and to direct the District Court of the United States to 
set such cause for trial and to proceed with the trial thereof at Its early con- 
venlence. 

The pétition sets up that petitioner flled an amended complaint in an action 
at law in the District Court of the United States wherein petitioner was 
plaintiff and Edward Funkenstein défendant; that on January 7, 1915, the 
défendant answered the amended complaint ; that on March 27, 1915, defend- 

^^pFor otber cases see sam* topie & KEY-NUMBER in aU Key-Numbered DigesU & Indexe* 
•Rehearing denied Sèptemtier 5, 1916. 
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ant Edward Funkensteln moved the United States District Court to stay pro- 
ceedings; that tlils motion was heard, and that, to support It, the plaintiffi 
introdueed a copy of the judgment roU in the action ot Wolf et al. v. Gall et 
al., No. 50811 in the superior court of the state of Californla, and that It 
appeared by the judgment roU that plaintiffs In that action, before trial, al- 
leged that plaintiffs were, at the time of the eonunencement of the action, In 
possession of the real property descrlbed in the complalnt, and that such 
allégation was deemed denled hy the défendants; that défendant Edward 
Funkensteln made no objection to the judgment roU so offered ; that there- 
after, on October 11, 1915, Judge A'an Fleet granted the motion to stay 
proceedings, and struek the cause from the calendar of the United States Dis- 
trict Court ; that défendant Edward Funkensteln dled In San Francisco in 
November, 1915, and that Eebecca, Funkensteln Gall was appointed spécial 
administratrix of hls estate and was substituted as défendant in the place 
of Edward Funkensteln, deceased. 

In the amended complalnt filed in the Unltéd States District Court, the 
plaintlff, Maria Julla Wolf, alleglng cltlzenshlp In Guatemala, prayed judg- 
ment to be let into the possession of certain descrlbed property with the de- 
fendants, Sarah and Edward Funkensteln and Charles F. and Rebecca F. 
Gall. The complalnt alleged, among allégations of helrship, that plaintlff, 
by death of one Tobe Funkensteln, became the owner and seised In fee 
simple of an undlvided tenth Interest In the real estate, and succeeded to the 
possession of the real estate, together wltlj Arturo Wolf and the pther défend- 
ants, as tenants in common, but^ that about June 30, 1913, the défendants 
wrongfully ousted her and Arturo Wolf from possession. 

The défendant Edward Funkensteln answëred, denying that ownershîp and 
possession of the real estate ever were in Tobe Funlieustéln, denying that 
Arturo Wolf was a brother of plaintlff and that plaintlff and Arturo were 
the chlldren of Tobe Funkensteln, denying ownershîp or selsin In fee simple, 
or ownershîp of any Interest In the descrlbed real estate, and denying ouster, 
ail as alleged. Défendant also pleaded that in December, 1907, Tobe Funken- 
steln was the owner of the property and made a deed of glft of the sanie to 
défendants. Charles F. and Rebecca Gall and Edward and Sarah Funkensteln. 
The deed Is set forth. Défendant pleaded also that défendants Charles 
Funkensteln Gall, Rebecca Funkensteln Gall, and Sarah Funkensteln bave 
been owners and.ln possession. ever slace :the deed. Défendant pleaded the 
statute of limitations, and alleged that the superior court of the state of 
Californla assumed jurlsdlctlon over the real property descrlbed, and every 
part, thereof, ,£vnd the. rlg,ht to détermine title thereto, and to the subje.ctr 
matter'of the attlon as betwèen the parties to the suit In thls manner: That on 
August T, 1913, he, together wlth Arturo Wolf, brOu.ght action in the superior 
court iri San Francisco, No. .50811, agalnst Edward and Sarah Funkensteln 
and Rebecca and Charles Gall ; that in thls action plaintiffs clalmed to be 
helrs at làw of Tobe Funkensteln, and clalmed certain ownerships in the 
r(«l property descrlbed as helrs at law of Tobe Funkensteln, deceased, and 
they prayed that thelr tltle should be quieted and that they sliould hâve 
possession ; that thereafter défendants In that action denled ownershîp of 
plaintiffs theréln and right of possession ; that trial was had and judgment 
Ordered that Marja and Arturo had no right or tltle or rIght of possession to 
the property; that thls judgment lias not been vacated ; and that the su- 
perior court of the state also decided that Charles Funkensteln Gall and 
Sarah Funkensteln and Rebecca Funkensteln Gall and Edward Funkensteln 
were owners in fee simple and entltled to the possession of the property, and 
that Arturo and Maria should be enjolned from maklng clalm to the real 
pi'operty. For fùrther défense it was set up that in the superior court of the 
state there was pendlng a proceedlng in the estate of Tobe Funkensteln, de- 
ceased, whereln Arturo Wolf applled for letters of administration of the 
estate of Tobe Funkensteln, and that the pétition for probate had not been 
detérmlned as agalnst a pétition by the public admlnlstrator for letters of 
the estate of the sald Tobe Funkensteln; that the spécial admlnlstrator had 
commenced an action In the superior court for the possession of the real 
property, and that that action was undetermlned. Estoppel was relied on as 
a défense, and judgment prayed that plaintlff should be enjolned and that 
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the action be contlnued or abated until the final détermination of the actions 
commenced In the superior court of the state. 

Aceompanylng the motion made by the défendant Edward Funkensteln to 
stay proceedlngs in the fédéral court, Edward Funkenstein filed an afiidavlt 
setting up, in effect, that the superior court of the state of California had 
assumed jurlsdictlon over the real property described in the amended com- 
plalnt in the cause and of the rlght to détermine title thereto and of the sub- 
ject matter of the action. Afflant set forth the proceedlngs to whlch we hâve 
just made référence, the entry of judgment by the superior court, the pendency 
of the proceeding in the probate matters and the institution of the sults by 
the spécial admlnlstrator. 

A. W. Myers, counsel for the plalntiff, filed an afiidavlt in the District 
Court in opposition to the affidavit of Edward Funkenstein, to which we hâve 
just referred. Afflant thereln dénies that the plalntiff In the action in the 
state court, No. 50811, sued for the possession of the real estate, but that she 
alleged she was the owner in fee simple of a certain portion (one-tenth), and 
entltled to the possession and in the possession of a certain portion (one-tenth). 
and that upon the facts alleged by plalntiff in that action she could not main- 
tain an action in ejeotment, but could only malntain her action in equity to 
quiet her title. Afflant then says that in the action 50811 Edward Funken- 
stein did not assert title to the property in himself as helr at law, but claim- 
ed title under an alleged deed of glft and asserted title by prescription, and 
that in the trial had in the superior court of the state slttlng vs^ithout a jury, 
on May 1, 1914, the court rendered a décision, not upon the merits, but "a 
technlcal and erroneous décision, as to the law whlch determined the plain- 
tiff's rights In sald action, as appears from the sald oral décision of sald 
court." Affiant then quotes the opinion of Judge Sturtevant, of the superior 
court, in the case of AVolf et al. v. Gall et al., No. 50811. The opinion is 
somewhat elaborate, and enters into what the learned judge was pleased to 
term "every angle" necessary for its détermination. The court considered 
the rights of lllegitlmate and legltlmate children, and traces sections of the 
statutes of the state of California as codifled in sections of the Civil Code. 
Pindlngs and judgment were ordered for the défendant, and judgment there- 
after duly entered. 

Petitioner sets up that there was no finding or décision wlth référence to 
the title by prescription elther in the plalntiff or défendant, and no détermi- 
nation of the issue by the court in that action ; that thereafter the plalntiff 
Maria Julia Wolf appealed to the Suprême Court of the state, and the appeal 
is now pending and undetermlned ; that Maria Julia Wolf filed a motion for 
a new trial in case ISo. 50811, and that that motion is still pending in the 
superior court. Maria Wolf then allèges that she believes the judgment of 
the superior court of the state was erroneous, and not a légal détermination 
of her rights, and she is not satisfled to bave her rights determined by the 
courts of the state of California, and therefore brlngs thls action in the 
fédéral courts to détermine the legallty of the so-called deed under whlch 
the défendant claims title to the real estate. The petitioner further allèges 
that the superior court, in 50811, bas rendered a judgment which on its face 
décides that the deed of glft was executed and delivered by Tobe Funkenstein 
to the défendants, but that the court never considered évidence offered upon 
the trial of the action before it by which It was establlshed that it never 
was the intention of Tobe Funkenstein to make or deliver a conveyance to 
défendants, and the affiant says that the judgment is nothing more than one 
of nonsult, and that there is no judgment in 50811 blndlng upon affiant, be- 
cause the judgment bas been appealed froni and is now undetermlned. Afflant 
further allèges that a spécial admlnlstrator has been ordered to proceed wlth 
actions necessary to recover possession of the property belonglng to the 
estate of Tobe Funkenstein, and that he has commenced two actions, but 
that the superior court bas made an order vacatlng the appolntment of a 
spécial admlnlstrator, and that ail the actions and proceedlngs had by or 
on behalf of Edward Funkenstein are for the purpose of preventing a déci- 
sion of the plalntlff's rights on the merits. 

Léon SamUels, objecting to the granting of a mandate by thls court, has 
filed an affidavit herein. He sets forth that action No. 50811 brought in the 
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superior court In Callfornia was to qniet title to tlie same property describecl 
)u tlie pétition liereiu and was based upon the ground that Maria and Arturo 
Woif were entitled to succeed to tlie real property as helrs at law of 
Toije Funkensteln. He sets up tlie judgment of tlie superior court adjudging 
that neither of them had title or riglit of possession to the property ; tliat 
Edward Funkenstein and Charles and Rebecca Gall and Sarah Funkensteln 
were the : owners and in possession and entitled to the possession, and that 
injnnction was issued agaiiist Artùro and Jlaria Wolf froin elaiming the 
real estate; that this ,i\idgment lias net been modifled or set aslde; that 
after this judginent was rendered Arturo. brought suit lu the superior court 
of the state, alleging that the deed under whicii Edward, Charles, and Re- 
becca and Sarah had taken title was niade under duress, fraud, and mistake. 
This action was No. 71003 in the superior court. Aillant sets up that the su- 
perior court deteruiined tliat by the comniencemeiit of action 71003 Arturo 
and his attorneys were guilty of contempt, in that tlie Injunctive provision 
in judgment in 50811 had been violated ; that by proceedings had in the 
contempt matter the District Court of Appeal, Pirst Appellate District, 
of the State of Callfornia, adjudged Arturo and his attorneys guilty of 
contempt ; that before the commencement of action 71003 Arturo, in the 
superior court of the state sltting as a court of probate, sought to hâve him- 
self appointed adininistrator of the estate of Tobe Funkenstein upon the 
ground that he and Maria Wolf were heirs at law, but that the superior 
court determined that Arturo was not an heir at law of Tobe Funkenstein, 
deceased ; that action No. 50811 is now pending on appeal in the Suprême 
Court of the state of Callfornia ; that it is not true, as alleged in the pétition 
for wrlt of mandate, that the judgment roll in 50811 showed that at the 
time it was made or eertifled the plaintlHs in that action had before trial 
amended their coniplalut by alleging that at the time of the commencement 
of said action they were In possession of the real property descrlbed, and 
that in the décision of the superior court of the state, and in the judgment, 
it is nowhere found that plaintifEs were at the time in possession of tlie real 
estate. 

George Lezinsky, one of the attorneys for Maria Wolf, the petitioner, flled a 
reply affidavit, setting up that he believed that by virtue of the appeal taken 
from the judgment of the superior court the judgment rendered would be 
reversed ; that the amendment to the complaint in action 50811 was made 
by order of the court in open court before the trial of the action, but by In- 
advertence the order of the court was not entered, and a nunc pro tune order 
was thereafter made ; that administration of the estate of Tobe Funkenstein 
has not been had, because of the opposition of Edward and Sarah Funken- 
stein and Charles and Rebecca Gall. Attiant tlien sets up that there was 
not a fair and fuU détermination by the superior court of the state of the 
question of the valldity of the alleged deed under which the défendants 
claimed title to the real estate, and affiant believes that the Instrument of 
conveyance is spurious and void and that thèse facts can be establlshed upou 
a trial. 

Denson, Cooley & Denson, of San Francisco, Cal. (Théodore A. 
Bell and George tezinsky, both of San Francisco, Cal., of counsel), for 
petitioner. 

Edgar D. Peixotto, J. R. Pringle, and Léon Samuels, ail of San 
Francisco, Cal., for défendants Rebecca F. Gall and others. 

Before MORROW and HUNT, Circuit Judges, and DOOUNG, 
District Judge. 

HUNT, Circuit Judge (after stating the facts as above). Stated in 
brief way, our conclusion is that the judgment of the superior 
court of the state in case 50811 found the issues of title and posses- 
sion and right of possession to the real property described in the 
complaint in the défendants' favor, and this court will présume that 
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such judgment was supported by évidence, and, the superior court 
of the State being one of gênerai jurisdiction, that it made findings 
of fact responsive to the material issues presented and tried before 
it. The record shows that the parties went to trial in the state 
court upon pleadings wherein, by affirmative allégations in the answer, 
the answering défendants prayed for affirmative relief. By the issues 
the trial in the state court was had, not alone upon the question of 
plaintiffs' title as against défendants', but also upon the question of 
the défendants' title as against the plaintiffs' title. Moreover, we 
gather that the question of the right of the défendants to hâve their 
title tried out as against the plaintiffs' title has been argued in certain 
contempt proceedings had before the superior Court of the state and 
the higher state tribunal, where décisions hâve been rendered uphold- 
ing the contentions of the défendants and sustaining the view that the 
défendants had properly prevailed in the superior court. Under ail 
the conditions shown, this court ought not to issue mandamus to re- 
quire the District Court of the United States to proceed to try a mat- 
ter over which the state tribunals hâve jurisdiction with full power. 

Such, we think, is the gênerai rule laid down by the fédéral courts, 
and is very clearly stated in Westfeldt v. North Carolina Mining Co., 
166 Fed. 706, 92 C. C. A. 378. There ejectment was brought in 
the state court. Défendants ansvvered, and pleaded ownership in 
fee. During the pendency of this action, and after the judgment which 
had been rendered in favor of the plaintiff had been reversed, one of 
the défendants brought suit in the fédéral court, and the fédéral 
court enjoined the plaintiff from proceeding with his action in the 
state court. But on appeal to the Circuit Court of Appeals for the 
Fourth Circuit this order of injunction was reversed, the court speak- 
ing through Chief Justice Fuller presiding. The court put its déci- 
sion upon the broad ground that, in matters of concurrent jurisdiction, 
the court to which jurisdiction first attaches holds the case to the ex- 
clusion of the other until the final détermination of the matters in 
dispute, and stated that this rule is not limited in its application to 
cases where property has actually been seized. under judicial process 
before the institution of a second suit, but applies to actions dealing 
actually or potentially with spécifie property, and does not rest simply 
on comity, but on necessity. In this matter now under considération, 
as in the North Carolina case, there is a spécifie property in the con- 
trovery, the title of which and the possession to which are involved. 

It appears that the Suprême Court of the state of Çalifornia has 
not yet acted upon an appeal in case No. 50811 taken from the judg- 
ment of the lower state tribunals, and inasmuch, as that court will 
apparently be cailed upon to décide the issues tried in the action to 
quiet title, it is clear to us that the fédéral court ought, at least 
at this time, to décline to proceed with the case before it. By pro- 
ceeding in the fédéral court a judgment mightbe rendered which 
would be in conflict with the one rendered by the state court, and cre- 
ate that confusion deprecated by the Suprême Court, where attempts 
hâve been made to transf er matters standing for judgment in the 
one court to the other. 
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McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762, 
the principal case cited by petitioner, is easily distinguished, in that 
McClellan, in that case, went directly into the fédéral court, and did 
not wait until a judgment had been rendered in the state court against 
him. We believe it not in confiict with the doctrine stated in West- 
feldt V. North Carolina Mining Company, to which we hâve referred. 

The pétition is denied. 



TRIUMPH ELECTRIC 00. v. THTJLLEN. 

(Circuit Court of Appeals, Thlrd Circuit. July 10, 1916. Behearlng Denied 

August 17, 1916.) 

No. 2088. 

Spbcific PebfoBmance <ê=571 — Riani to Remedt — Consteuction of Oon- 

TRAOT. 

A contract by wlilcli défendant, an electrical englneer, was employed 
by complainant, a manufacturer of electrical appliances, and bound him- 
self to asslgn to complainant any patentable inventions made by him during 
liis employment, but espressly excepting any "not applicable to the Une 
manufactured by this Company," held not to so clearly apply to a patent 
for a System of motor control, which included as one of its éléments a 
mechanical sti-ucture, not wlthln complainant's Une of manufacture, as 
to entitle complainant to enforce spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 204 ; 
Dec. Dig. <^=>n.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the Triumph Electric Company against Louis H. 
Thullen. Decree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 228 Fed. 762. See, also, 227 Fed. 837, 

G. C. A. — . 

Clifton V. Edwards and Lawrence K. Sager, both of New York 
City, for appellant. 

Richard Eyre, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The plaintiff asserts a right to an 
invention of the défendant for which Letters Patent No. 1,070,638 
were granted, and prays that the défendant be decreed to assign the 
patent. The case involves a question of the plaintiff's right to the 
équitable remedy of spécifie performance. The District Court dis- 
missed the bill, and the plaintilï took this appeal. The facts of the case 
are fuUy stated in the opinion of the trial court. 228 Fed. 762. We 
shall confine our statement to those matters which hâve principally 
influenced our décision on review. 

The plaintiflf was engaged in the manufacture and sale of electrical 
apparatus, and the défendant was employed as its chief electrical en- 
gineer, under a contract, the pertinent parts of which are the f ollowing : 

ÔssFor other cases see same topio & KKY-NUMBEE la ail Key-Numbered Digests & Indexes 
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"It Is mutually understood and agreed that you (the défendant) wlll dévote 
your entlre tlme and attention to the interests of thls company, that, whlle 
In Its employ, in the event of any design being capable of being made the 
subject-matter of a patent application, such application and patent shall be 
assigned to the company, they paying the necessary attorney and patent 
office fées. 

"It is understood that this does not apply to any patentable design you may 
dlscover not appUcahle to the Une manufactured hy this company." 

The plaintiff terminated the contract by discharging the défend- 
ant, and there followed the litigation appearing in 227 Fed. 837, 

C. C. A. . 

The electrical apparatus manufactured by the plaintiff during the 
period of the defendant's employment included dynamos or motors, 
starters and controUers, which were afifixed to and used upon various 
types of machinery manufactured by other concerns, such as laundry, 
washing, dough mixing and elevator machinery. It was the defend- 
ant's task, as electrical engineer, to design such electrical apparatus 
and conform it to the requirements of the machines. In the course 
of its business the plaintiff was asked by a manufacturer of friction 
saws to supply a motor for a saw of its make. The motor which was 
made to fill this order was designed by the défendant with especial 
regard to ruggedness and strength to meet the exacting demands of a 
machine of that type. In the course of designing this motor the tests 
upon the saw developed peculiar difSculties due to irregularity of the 
load, with respect to which the défendant conceived a novel idea. 

The friction saw was used for cutting steel of various degrees of 
hardness and of différent sizes and shapes. The saw was revolved 
by a motor and the steel was brought against the saw on a movable 
carriage controlled by the operator. The différent qualities of the 
métal and the changing dimensions of the structure to be eut threw an 
irregular load upon the saw and produced unsatisfactory results. The 
plaintiff met its customers' requirements by supplying a motor for the 
saw and later a motor for the carriage, specially designed with re- 
spect to power to do the work of that particular machine. The de- 
fendant afterward developed his idea. His conception was not a saw 
mechanism operated by one or more motors attached to it, but was 
a unitary mechanism consisting of two operative parts, one the saw 
and the other motors. It contemplated two motors. A large one was 
employed to drive the saw and a small one to drive the work toward 
the saw or the saw toward the work, the two motors being so con- 
nected, and the smaller motor being so constructed that its speed would 
vary inversely as the load of the larger motor increased or decreased, 
thereby keeping the load approximately constant. This involved the 
construction of a saw proper and a System of motor control. For this 
invention the défendant applied for and received the patent in suit, en- 
titled "Control System for Electric Motors." The question is whether 
the invention of the patent is "applicable to the Une manufactured" 
by the plaintiff. If it is, the plaintiff is entitled to an assignment of the 
patent under a decree for spécifie performance, unless, indeed, that 
remedy is denied it for lack of mutuality in the contract. Marble 
Co. V. Ripley, 77 U. S,, (10 Wall.) 339, 19 l,. Ed. 955; Triumph Ëlec- 



76 2S5 FEDERAL ÈËPORÏ'BE ' 

trie Co. V. Thullen (D. C.) 228 Fed. 762, 765. _ If it is npt applicable 
to the plaintiff's Une of manufacture, then the invention cornes within 
the exception of the contract and belongs to the défendant. 

The patent contains eighteen claims. Ail refer intirîiately or re- 
motely to the same conception and are drafted with the customary re- 
gard to broad and narrow constructions. As the one purpose of this 
action is to compel the défendant to specifically perform his contract 
by assighing the patent, we are not concernée! with the validity of 
the patent or the scope ôf its claims. Nor is the question of the shop 
rights of the plaintiff to manufacture the patented device involved. ' 
We are required only to ascertain the précise character of the pat- 
ented invention and then détermine whether that invention cornes with- 
in the scope or the line of the plaintiff's manufacture. 

The invention disclosed by each claim comprises a combination of 
éléments with varying particularity. Four claims relate specifically 
to a "saw" electrically controUed. In thèse claims a saw is a distinct 
élément of the combination. In five claims a "carriage" is substituted 
for a saw, and thèse claims are thus broadened to any mechanism em- 
ploying generally a motor driven carriage. In three claims the limi- 
tation of a carriage is broadened by describing this élément as a 
"device", and by the remaining claims a further attempt is made to 
broaden or generalize this élément (which appears in each of the 
eighteen claims in some shape or other) by the word "résistance" and 
by the expression "means for varying the load" on the motor, etc. 

The invention of the patent is illustrated by an electrically' operated 
and electrically controlled friction saw. The éléments of this device, 
as they appear in certain of the claims, are, 

(1) A saw; 

(2)' Means for rotating the sanie (large motor) ; 

(3) A carriage to bring the saw and material to be sawed into co- 
opérative relation. 

(4) An electric motor for driving the carriage (small motor) ; 

( 5) Means for maintaining the pressure between the saw and the 
material at a substantially constant value (connection between the 
motors and between the motors and the saw mechanism). 

This is a combination structure based upon combination claims. It 
consists primarily of two things, a saw lïiechanism and a controller 
mechanism. Thèse two mechariisms are joined in their construction 
and are inseparably related in their opération. The saw without the 
controller is inoperative in the sensé intended by the patent. The 
controller without the saw performs no function as it has no mechan- 
ism to control. Neither mechanism is separately operated and neither 
alone is within the claims we are now corisidering. The two form 
the device of the invention, and when together, they operate in such 
a related and compensating way that the présence of one is neces- 
sary to the opération of the other, and thé co-operation of the tWo 
is essential to the resuit desired. Now, the manufacture of saws, 
either singly or in connection with controUers, was admittedly never 
within the line of the plaintiff's business, and the plaintiff, by its con- 
tract, is only entitled to an assignment of an invention that is in the 
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line of its manufacture. It is therefore clearly not entitled to that 
part of the defendant's invention which consists of a saw. If in any 
aspect it is entitled to the other part, that part is not assignable be- 
cause it is not separable. Therefore, under the claims we are consid- 
ering we believe the plaintiff is not entitled to an assignment at ail. 

This reasoning is equally applicable to those claims in which the 
élément of a carriage or the élément of a device is substituted for that 
of a saw, for it nowhere appears in the testimony that the plaintiff 
was engaged during the life of the contract in the manufacture of 
a composite unitary structure embodying a carriage or device operated 
by a System of motor control. 

The remaining claims of the patent ref er less specifically to the 
élément which in the others consists of a saw, a carriage or a device, 
and disclose in the broadest possible way a System of motor control 
in connection with an élément which is termed "résistance" or "means 
for varying the load" on the motor. If thèse claims can be constirued 
to disclose a System of motor control séparate from and in no way 
connected with other mechanism upon which the control is intended 
to be exerted, then we approach a ground between thé contending par- 
ties over which the conflict has been vigorously waged. The basis 
of the plaintiff's claim is that it manuf actured "electric controUers" 
and that such controllers, within a proper définition, embrace any 
System of motor control. The défendant admits that the plaintiff 
manufactured an electric çontroller, but maintains that in electricity 
there is a distinction between an electric çontroller implement and a 
System of electrical control. This matter is debatable, and, as usual, 
is greatly confused by the opposing opinions of those learned in the 
science. 

At tliis point the issue becomes one entirely of fact. Without recit- 
ing the facts, or repeating the opinions of experts, it is sufficient to 
say, that, after a very careful study of the testimony, we are inclined 
to believe there is substance in the distinction made by the défendant 
between a systerh of motor control and an electrical çontroller. At 
ail events, there is doubt that at the time the contract was in force 
the plaintiff was engaged in the manufacture or installation of çon- 
troller Systems, and it is évident that the plaintiff has not proved with 
that certainty which is required to invoke the équitable remedy of 
spécifie performance, that the invention of the défendant is in the 
line of its manufacture. We are therefore of opinion that in dis- 
missing the bill upon this ground, the District Court committed no 
error. 

The decree below is affirmed. 



78 235 FEDERAL EEPORTBE 

TPIE SOUTHEKN. 

THE NO. 8. 

(Circuit Court of Appeals, Fourtli Circuit. July 6, 1916.) 

No. 1427. 

Collision ®=5i>5(5) — Steam Vessels Crossing — Change of Course bt Peivi- 

LEQED VeSSEL. 

A collision in Baltimore harbor between a scow in tow and a launcli 
on Crossing courses, such as to give tlie launcli the rlght of way undei 
ttie starboard liand rule, held due solely to the fault of tlie launch, on 
évidence ^arranting a flnding that she kept going to starboard of lier 
original course, that the place of collision was several hundred feet from 
such course, that if she had kept such course she would hâve passèd 
safely astern of the tow, and that after leavlng their piers the tug and 
tow were so near the course of the launch as to make it unsafe to at- 
tempt to observe the starboard hand rule. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dig. ®=»95(5).] ' 

Appeàl from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore;; John C. Rose, Judge. 

Pétition in admiralty by the Chesapeake Steamship Company of 
Baltimore City, as owner of the steam tug Southern and scow No. 8, 
for limitation of liability. t'rom a decree holding petitioner not lia- 
ble for collision, Max A. Cohen, Joseph P. Harris, and the State of 
Maryland, to the use of Frances Cohen, widow of Phineas Cohen, 
damage clâimants, appeal. Affirmed. 

For opinion below, see 224 Fed. 210. 

Isaac L. Straus and Joshua Horner, Jr., both of Baltimore, Md. 
(Robert Phillips, of Baltimore, Md., on the brief), for appellants. 

Arthur D. Foster, of Baltimbre, Md: (John Henry Skeen, of Balti- 
more, Md., on the brief), foi: appellees. 

Before KNAPP and WOOD S, Circuit Judges, and JOHNSON, 
District Jiidge. 

JOHNSON, District Judge. The state of Maryland, to the use 
of Frances Cohen, widow of Phineas Cohen, began suit in the superior 
court of Baltimore city against the Chesapeake Steamship Company, 
claiming damages in the sum of $50,000 for the death of one Phineas 
Cohen. At the same time suit was begun in the superior court of Bal- 
timore city by Max A. Cohen against the same défendant for personal 
injuries in the sum of $20,000. Also suit was begun in the superior 
court of Baltimore city by Joseph Harris against the Chesapeake 
Steamship Company for the sum of $20,000 for alleged personal in- 
juries. Ail thèse suits were for injuries alleged to hâve been caused 
by defendant's négligence in navigating a tug and scow. 

The Chesapeake Steamship Company filed its pétition in the Dis- 
trict Court of the United States for the District of Maryland, setting 
forth the facts relating to the collision out of which the aforesaid suits 
arose, and asking that it be exonerated, or, failing in that, its liability 

ig=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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te limited to the value of its tug and scow, as provided in sections 
4282 to 4289 of the Revised Statutes of the United States (Comp. 
St. 1913, §§ 8020, 8027). The District Court appointed a boardof 
appraisers, and the property of the défendant involved in the collision 
was valued at $4,700. This return of the appraisers was approved by 
the court. The aforementioned suits were ail transferred to the United 
States District Court of Maryland as a court of admiralty. The sev- 
eral causes were tried together and resulted in favor of the steam- 
ship Company. Whereupon it was ordered that the Chesapeake Steam- 
ship Company was entitled to exemption from ail liability, and ail 
parties, their agents, servants, proctors, and attorneys, were enjoined 
from the institution of any and ail suits against the said Chesapeake 
Steamship Company, or its tug Southern, or its scow No. 8. From 
this decree the appellants seek rehef. 

The facts are that on January 15, 1915, there was a collision in Bal- 
timore harbor between scow No. 8, then in tow of the tug Southern, 
and the launch Leader. The Leader was capsized and damaged. One 
of its passengers was drowned, and the other two were thrown jnto 
the water, and claim that they were seriously injured. The tug be- 
longed to the Chesapeake Steamship Company. This company was 
sued in the courts of the state of Maryland for damages aggregating 
the sum of $90,000 on account of the collision referred to. The Ches- 
apeake Steamship Company, affirming that its tug was in no wise to 
blâme, asked the court either to exonerate it or to limit its liability to 
the value of the tug and scow. The real question in the case is wheth- 
er or not the tug was in fault. The launch was bound from Pier 6 
on the Canton side of the harbor to Curtis Bay; the tug and scow 
from Pier 2 on the Canton side to Pier 31-32 on the Locust Point 
side. Thèse courses were very nearly at right angles. The launch 
was to the starboard of the tug and its tow, and to the extent to which 
rule 7 applies they were the burdened vessels, and the launch was the 
privileged one. The master of the launch claims that he blew a one- 
blast signal on a mouth whistle, which meant that he elected to cross 
the bows of the tug and scow ; he claims that they kept silently moving 
across his path until the risk of collision became imminent, and then and 
then only he changed his course to starboard in the attempt to escape. 
He claims that the bow end of the scow struck the port side of the 
stem of the launch. The captain of the tug claims that the launch 
when he first noticed it was on a course which would hâve carried it 
safely under his stem, that he blew a two-blast signal, to which there 
was no response, but that the launch changed its course to starboard. 
He then blew the danger signal, and ordered his engines full speed 
astern. The launch, however, continued to go more and more to star- 
board, and although he brought the tug and scow almost, if not quite, 
to a standstill, the launch struck the scow on the starboard side, near 
its forward end. 

Each party claims that the other did not keep a proper lookout, 
•did not respond to signais, and violated inland pilot rule No. l. The 
tug says that the navigator of the launch was incompétent and blame- 
worthy in trying to cross the bows of the tug and scow. The launch 
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allèges that the tug violated rules 2, 7, and 9. The course of the tug 
was west by north and was never altered. The boats must hâve corne 
together somewhere on a direct Une between Pier 2 and Pier 32. One 
witness testifies that collision occurred when the, tug was about 1,000 
feet from the outer end of the pier. The District Judge says that 
ail the çircumstances tend to show that the estimaté of 1,000 feet from 
Pier 2 is not far out of the way. If this collision occurred 800 or 
900 ,feet from the end of Pier 2, the question arises: How did the 
launch get to that point? The extrême northern corner of Pier 6 is 
distant Only 600 feet from the southern side of Pier 2. Pier 6 ex- 
tends to the pier head line. Pier 2 is not so long, and stops about 
165 feet short of that line. The most direct route of the launch to its 
destination would hâve been just outside of the pier head line. If it 
had taken this course, it would hâve crossed the course of the tug 
somewhere from 175 to 200 feet from the end of Pier 2 and would 
hâve passed safely under the stern of the tug and scow. The master 
of the launch says that he was steering for the lower end of Ft. Mc- 
Henry, so as to get out beyond the channel. At the point of the fort 
the harbor mouth is so narrow that no straight course from Pier 6 to 
pass it can be laid which will cross the path of the tug further than 
375 feet from the pier head line, or 540 feet from the harbor end of 
the pier. It follows, therefore, that if the collision took place 800 to 
1,000 feet from the pier, the launch must hâve gone from 260 to 460 
feet to the starboard of any course it had occasion to be on. The cap- 
tain of the tug insists thàt the launch did go to the starboard, and 
kept going more and more in that direction, and that, had it not done 
so, there would hâve been no trouble of any kind. The master of 
the launch, shprtly after the accident, testified before the steamboat 
inspectors. He then said he went as much as 150 feet to starboard, 
and if, the collision took place not less than 750 or 800 feet from 
Pier 2,, his statement of his deflection- at that time was rather under 
than over the , estimaté. 

Why did he thus unnecessarily run into danger? He claims to hâve 
blown a one-blast on a mouth whistle, which was not heard by any 
other person except those on the launch. The District Judge believes 
that the navigator of the launch was giving his attention to his engine 
when he ought to hâve been at the wheel and on the lookout. There 
is not any doubt about the fault of the navigator of the launch. His 
very great carelessness stands out clearly. If he was relying on the 
starboard hand rule, it was his duty to keep his course and speed un- 
til further to do so invplved inévitable disaster, unless he had other- 
wiseagreed with the burdened vess.el, which he says he had not. It 
is çlear that, if he had held his course, there would hâve been no 
■collision; the launch wq.uld hâve passed a considérable distance, un- 
der the stern of the tug and scow. Ôf course, the launch could stop 
within a few feet. The yery great carelessness pf the launch would 
not exonerate the tug and scow from Ijability, rmless th.ey, weré whpUy 
free from any négligence that prodiiced or might hfive produced the 
collision,. If the tug i§, chargeable with , any négligence, it ison ac- 
count of her f allure to observe thé starboard hand rule. The launch, 
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however small, îs a steam vessel within the meaning of the law. It 
was under rule 7 the privileged vessel. The rules of navigation are 
made to prevent collisions. Navigators must direct their vessels in 
accordance with thèse rules, unless the circumstances are such that 
to do sa would invite disaster. Then the navigators must exercise 
their commoii sensé and prudence. 

The District Judge found that the tug and scow could not hâve 
turned so as to pass under the stern of the launch without exposing 
the launch to very great péril, from which even a prudent navigator 
might not hâve been able to escape. The tug had no room to go un- 
der the stern of the launch. The captain of the tug, being a man of 
45 years' expérience, exercised his common sensé and his knowledge 
as a mariner so as to prevent collision, and but for the extrême care- 
lessness of the navigator of the launch there would hâve been no 
collision. The District Judge believes that any attempt on the part 
of the tug to stop or reverse would hâve made collision almost cer- 
tain if the launch continued its course. It seems that, as soon as the 
captain of the tug saw that the launch had changed its course and kept 
changing it, he stopped and reversed, or tried to do so. The District 
Judge, from ail the évidence, reached the conclusion that the tug and 
scow were entirely without fault and that the launch was wholly re- 
sponsible for the collision. 

The only question in this case that there could be any doubt about 
is as to whether or not the captain of the tug, under ail of the cir- 
cumstances fairly interpreted, recognized and followed the starboard 
hand rule. After a careful reading of the testimony, this court is sat- 
isfied that the findings of the District Court are abundantly sustained 
by the évidence, and for that reason the decree below is affirmed. 
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(Circuit Court of Appeals, Second Circuit. June 6, 1016.) 

No. 276. 



1. Mastee and Servant <S:p217(l), 219(1), 226(1) — Mastees ijiABiursr fob In- 

JURT TO Servant — AsSumed Risks. 

A servant assilines ail the ortlinary and' nsual rlsks and périls of the 
employaient, as well as ail others of whlch he knows, or by the exercise 
of reasonable care uil^ht knovv ; but be does not assume such rlsks as 
are created by the master's négligence, nor such as are latent, nor such 
as are dlscovéred only at the tlme of the injury. 

[Ed. Note. — FôT other cases, see Master and Servant, Cent. Dig. §§ 574, 
610, 624, 659, 660; Dec. Dig. ©S3217(l), 210(1), 226(1).] 

2. Shipping ®=»84(3) — Masteb's Liability foh Injtjrt to SebvaWt — Unsafe 

Place to Wœic 

Libelaflt, ,with others,: wa» employed by direction of the master to 
clean a steamshlp, whicfi had been loading cargo, working under orders 
of the chlèf steward. It vyas dark when they commenced, but thèy could 
obtaln Oûly two lamps, whlch were hung near à partly uncovered hatoh- 
way. . Durlng the nlght llbelant was sent to stralghten ! the hose belng 
used to waâh the decjî,, whlch lay across the hatchway aad had become 

^isjFor other cases se* sametdple â KEY-NUilBBR In ail Key-Niimbered Digests î& Indexe* 
235 P.— 6 
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kinked. Some flour had been splUed on and around the hatchway, 
whlch, wlth the dlrt aiid water from the leaklng hose, had formed a 
paste, and when libelant stoopéd to take hold of the hose hls feet sUpped, 
and he fell through the hatchway and was Injured. He had no préviens 
knowledge of such condition of the deck, and eould not see It well be- 
cause of the dim light Held, that the rlsk was one whlch he did not as- 
sume, and that he was not chargeable wlth négligence; that a finding 
that the shlp was négligent In requirlng hlm to work In a dangerous 
place wlthout sufflclent Ught was supported by the évidence. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. S 350; Dec Dig. 
«S=984(3) ; Master and Servant, Cent. Dlg. § 492.] 

Ward, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit in admiralty by Sidoro Vaccarino against the steamship Themis- 
tocles ; Nicholas D. Goulandris, claimant, Decree for libelant, and 
claimant appeals. Affirmed, 

For opinion below, see 225 Fed. 671. 

This cause cornes hère on appeal from a decree of the District Court 
of the United States for the Eastern District of New York, awarding 
the libelant the sum of $4,800 damages, together with costs. 

Cohen Bros., of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of çounsel), for libelant. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey 
and Mark W. Maclay, Jr., both of New York City, of counsel), for 
claimant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover for personal 
injuries sustained by the libelant on November 15, 1913, on the steam- 
ship Themistocles, while lying at Pier 30, South Brooklyn, New York. 
The libelant, Vaccarino, was working on the vessel which had dis- 
charged her cargo and was being prepared to receive outward pas- 
sengers and cargo. While so engagea he received the injuries for 
which he seeks to recover damages a,gainst the ship. His claim is that 
the injury was due to the négligence of the agents of the vessel in fail- 
ing to provide him a saf e place in which to work. 

It appears that a great deal of cargo had been loaded in the num- 
ber 4 hatch, where the accident happened. Dirt and refuse had accu- 
mulated there, which had to be removed before the space could be con- 
sidered ready for the carriage of passengers. The captain told the 
regular stevedores of the steamer that he wanted the shelter deck 
deaned, and they recommended Vincent Marra, a longshoreman. Dur- 
ing the day on which this conversation occurred Marra had been work- 
ing for the stevedores, and was told by them that when the day's work 
was done the captain wantëd to see him. In the conversation which 
foUowed the captain of the Themistocles told Marra that he wanted 
him to get six men and clean the ship. Marra testified, ref erring to 
the six men, that the captain said to him: "Thèse men work for the 
ship, for the company." And Vaccarino testified that Marra, when he 
engaged him, said that he was employing him "for the people that 
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pwned the steamer," "I asked him," said Vaccarino, "who I was go- 
ing to work for," and he said, "The company." 

Thereupon Marra engaged the six men, including the libelant, to 
wash the ship. The work of washing the ship began at 7 o'clock in 
the evening and at that time it was dark. The men were furnished 
with two lamps. Marra asked for six lamps, so that each man might 
hâve the use of a lamp; but this was refused by the ship's steward. 
He said that, when he complained to Paskales, the steward, who gave 
him the lamps, the latter said he did not hâve any more, and that two 
were sufficient. The lamps were hung on each side of the hatch. Ac- 
cording to the testimony "you could see some, but it was quite dark." 
Marra was asked, "Could you see the kink?" meaning the kink in the 
hose. His reply was, "No, that you couldn't see." 

During the time the men were at work in cleaning the ship the chief 
steward of the vessel was présent supervising the work. He was 
"the boss" of it. Marra testified. He gave Marra "his orders." "This 
man came to me continually, and told me to wash her and clean her, 
and do this, and do that," and he was there ail night. The libelant, 
as we hâve seen, was one of the men employed that night under the 
instruction given by the captain, and so was at his work under the su- 
pervision of the chief steward of the Themistocles when the injury 
occurred. The captain told Marra to take his orders from Paskales, 
the chief steward. The captain of the ship, when asked whether 
Marra was working for him, answered, "Yes; the head of the work- 
men." 

The court below held that the libelant was the employé of the ship, 
and not of an independent contracter, and we see no error in that 
conclusion. That being so, if the injury was due to négligence, and 
the libelant was not himself guilty of contributory négligence, the 
whole liability would rest upon the ship, as Marra was not an inde- 
pendent contracter. If the libelant was guilty of contributory négli- 
gence, that would not of necessity be a bar to his recovery, as courts 
of admiralty are not bound by the common and civil law rules gov- 
erning cases of contributory négligence. In a case of contributory 
négligence, admiralty will apportion the damages if, in the exercise 
of a Sound discrétion, to do so seems to accord with the principles of 
equity and justice. We are not, however, in this case called on to 
consider any apportionment of the damages between the libelant and 
the ship. For we do not find in the facts disclosed by the record any 
reason for holding that the libelant has been guilty of contributory 
négligence. Much less is there any reason for holding, as the appel- 
lant's proctor urges, that the sole prpximate cause of the accident was 
the libelant's own négligence. We hâve failed to discover any such 
négligence on his part. 

The record discloses that a hose was used in cleaning the deck. It 
was fastened to a valve on the port sidey the machinist turning on the 
water, which was supplied by the ship, when the engineer was noti- 
fied. The rvibber hose was in bad condition. It. was covered with 
canvas, was f ull of holes, and leaked so that the men in cleaning the 
deck had to wear rubber coats. As the water did not corne through 
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the hose when turned on, Marra thought that there was a kink in it, 
and he directed the libelant to go to the hatch cover and straighten 
out the kink. The hose lay between libelant and the open part of the 
hatch. He went upon the tarpaulin and stooped to pick up the hose ; 
but before he touched it his feet slippêd from under him and he f ell 
into that part of the hatchway which was open. The third of the hatch 
was open ; the rest being covered and having over it a black tarpaulin, 
which was doubled back. On 'top of the tarpaulin bags. of flour had 
been left heaped five or six feet high. The space between the edge 
of the open hatch and the bags of flour was about three feet in width. 
The tarpaulin was slippery with grease. Marra described it as dirty 
from the figs that had been there. As sortie of the flour had sifted out 
of the bags and over the tarpaulin and the deck, the water from the 
leaking hose wet it and made it a slippery paste. The libelant had 
no knowledge of the slippery and unsafe condition this state of things 
occasioned. The captain of the vessel admitted that he knew the deck 
was shppery and "a dangerous place." The libelant was not familiar 
with its condition. After one side of the deCk was washed, the wit- 
ness Marra testified that it was necessary to pass the hose across the 
top of the hatch. That was the only way it cduld'be done in order 
to wash the other side of thè deck as the pipes from which the water 
came were only on one side of the ship, and the bunks around the 
hatch interfered. When it was attempted to pass the hOse over, Marra 
testified, the hose "stuck," and he called Vaccarino to "take out that 
kink." "Go and clear that hose there before it breaks." 

There is some évidence tô the effect ' that when Vaccarino went to 
straighten out the kink he ran out on the hatch cdver, gave the hose 
a kick with his foot to clear the kink, and in so doing lost his balance 
and fell over the edge and down ihto the hatch. An affidavit to that 
efifect, made by Marra about two months after the accident, was in- 
troduced upon the trial. But Marra in his testimony in open court de- 
nied that he had ever'said that Vaccarino had attemjîted to kick the 
hose. There was no other tefetimony than Marra's, denied by him at 
the trial, that Vaccarino kicked it. The hose ât the time was lying 
about a foot and a half from the edge of the hatch. Vaccarino testi- 
fied that as he was about to lean down and put his hand over to 
where the kink was he stipped and went to the bottom. He dedared 
that he "had not even had a chance to tduch the hose." And he swore, 
"I never used my foot at ail." Asked if he could see in walking over 
the hose he replied : "There were only two lamps, and I couldn't see 
very good over there." Anothér witness, who was Working at the time 
by the side of Vaccarino, one Grassô, testified that when the libelant 
reached the hose "he leâtied over to catch the hose and get the kink 
out ; but he didn't catch it when he slipped down and went over in- 
side." Marra's testimony at the trial was that Vaccarino leaned over 
the hose and attempted to straighten it with his hands, and slipped 
and went over into the hatch. The court below, who saw and heard 
the witnesses, evidently did not believe Vaccarino kicked at the hose. 
And this court is not convittced that he was guilty of that act of nég- 
ligence. 
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[1,2] It is fundameiltal that a servant, on accepting an employment, 
assumes ail the ordinary and usual risks and périls incident to the 
employment, as well as ail risks which he knows, or in the exercise 
of reasonable care may know, exist. But the exception is as funda- 
mental, and as well settled as the rule, that the servant does not as- 
sume such risks as are created by the master's négligence, nor such 
as are latent, nor such as are discovered only at the time of the in- 
jury. In this case the libelant knew nothing of the exceptional condi- 
tions under which he was working until he commenced the work in the 
dark. Marra had been at work on the vessel during the entire week, the 
accident happening on Saturday night. He was asked, "Vaccarino had 
been on the ship many times that week, hadn't he?" To which he 
replied, "No, sir." "Didn't you hire him to work the night before 
the accident ?" To which he answered, "No, sir." Again he was asked, 
"Had you seen him on board the Themistocles any of the few days 
before the accident?" and he replied, "No, sir." What Vaccarino 
knew of the conditions about hatch No. 4 was what he learned when 
he began his work in the dark, aided by the insufficient light of the 
two lamps. The testimony shows the place was unsafe and that the 
lamps were inadéquate. Under thèse circumstances we are unwilling 
to hold that this libelant assumed the unusual risks arising out of the 
conditions as they existed and of which he had no knowledge until the 
accident happened. 

The libelee is charged with négligence: First, in failing to provide 
sufficient light, the work being done between decks in the dark ; sec- 
ond, in directing the libelant to step upon a closed portion of the hatch 
whicR was covered by a slippery tarpaulin made so by grease, flour, 
and water leaking from a defective hose and making a kind of paste. 
If the action had been one at common law, the court would not hâve 
been justified in taking it from the jury, but should hâve submitted to 
the jury whether the défendant was guilty of négligence in the re- 
spects noted. The cause being in admiralty and the District Judge hav- 
ing considered thèse questions, this court should not reverse the déci- 
sion rendered unless clearly convinced that it is wrong. This court is 
not so convinced. 

The award of $4,800 cannot be regarded as excessive. On thé con- 
trary, it appears to us to be exceedingly conservative. The injuries 
this man sustained were severe. He suffered a compound comminuted 
fracture of the right fémur and other injuries, including a fracture 
of the left clavicle. As a resuit of the accident his right leg was short- 
ened four inches in the fernui:, his knee was stiflf and ankylosed, and it 
will be necessary for him to use crutches permanently. He still suf- 
fers pain, even when lying down. He was confined to the hospital 
for six months. His température, while in the hospital, was at times 
as high as 104. Ice caps were kept on his head and morphine was 
administered to him several times a day. After he left the hospital, 
his surgeon testified that he found it absolutely necessary to treat him 
daily for four months ; and more than a year after the accident and 
at the time of the trial the surgeon was seeing him once a week. Ije 
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was then 33 years of âge. Prior to the accident he had been in perfect 
health. The accident has rendered him incapable of pursuing his for- 
mer means of livelihood, or any similar gainful occupation. 
Decree affirmed. 

WARD, Circuit Judge (dissenting). The serious results of this ac- 
cident are likely to misiead the judgment. Assuming that the libelant 
was a servant of the shipowners because, although employed and paid 
by Marra, the ofïicers of the ship were in control of the opération (At- 
lantic Transport Co. v. Coneys, 82 Fed. 177, 28 C. C. A. 388), what 
is the négligence of the owners ? The libelant was a sailor, f amiliar 
with ships and ail dangers connected with them. If he had been hurt 
by the hatch cover breaking or falling out of place, or if he did not 
know that part of the hatches were oflF, and there was not light enough 
to see it, the shipowners would be responsible. But he was employed 
to wash out the dirt f rom a dirty 'tweendecks. Wa,ter alone, and more 
so if mixed with dirt, is likely to make the deck slippery. Thèse weré 
dangers involved in the duty he was performing. The only plausible 
explanation given of the accident is that the water and dirt and flour 
on the tarpaulin made it slippery. It seems to rne a pure accident 
and risk of thé tmployment. I discover no négligence on the part of 
the shipowners. Common-law cases are not applicable, because the 
findings of the jury upon the facts are binding on the appellate court. 



MOODY V. KELL. 
(Circuit Court of Appeals, Elghth Circuit. July 31, 1916.) 
No. 4610. 

CONTRACTS <®=>142 — LEGALITY OF CONSIDERATION — LOCATION OF TOWN SlTE. 

A contract by whlch an offlcer of a rallfoad company undertakes to 
Secure tlie location of the Une of road and of a. station from considéra- 
tions of Personal profit, and not for the iuterests of stockholders and the 
public to be served, Is vold as against public pollcy ; but vvlien the loca- 
tion of the road and of a station had prevlously been deflnitely fixed, a 
contract by an oiticer to secure the completion of the road and the plattlng 
of a town site at the station wlthin a speclfled time, in considération of 
a payment to be made to hlmself by the owner of adjolnlng property, is 
not necessarily Invalld, and inay be enforced against the other party, 
provided he had knowledge of the f act bf such prevlous location, and that 
it dld not constltùte any part of the considération for his promise. 

[Ed. Note.-^For other cases, see Contracts, Cent. Dig. § 1826; Dec. Dlg. 
<Ês=>142.] 

, In Ênror to the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Actipn at law by Frank Kell against R. A. Moody. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

®3»Por other oasea see samè toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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John W. Willis, of St. Paul, Minn. (H. E. Hoover, of Canadian, 
Tex., and Charles Swindall, of Woodward, 0kl., on the brief), for 
plaintiff in error. 

W. B. Merrill, of Oklahoma City, 0kl., and Orville Bullington, of 
Wichita Falls, Tex., for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. Kell, the défendant in error, brought this 
suit in the District Court of the United States for the Western Dis- 
trict of Oklahoma to recover from Moody, the plaintiff in error, the 
sum of $12,525 alleged to be due to him on a certain contract, dated 
September 12, 1911, of the following ténor: 

"Whereas, on the 29th day of August, 1911, I became the possessor by as- 
slgnment of contract for deed with Harriett Nesbitt and R. T. Nesbitt for 
the Southwest quarter of section twenty-two (22) in townshlp twenty-six (26) 
north of range twenty-flve (25) W. I. M., in Harper county, Oklahoma, whlch 
contract for deed obligates me to pay unto the .said parties the sum of four 
thousand ($4,000.00) dollars in considération of a good and sufflclent waxranty 
deed conveying the above described land unto me ; and 

"Whereas, on the 12th day of September, 1911, I became the possessor of a 
contract for deed with E. E. Coulter and Nella Coulter for the northwest 
quarter (N. W. M,) of section twenty-seven (27), townshlp twenty-six (26) 
north, of range twenty-flve (25) W. I. M., in Harper county, Oklahoma, 
whlch contract for deed obligates me to pay unto the sald parties the sum of 
eight thousand three hundred and fifty ($8,350.00) dollars in considération of 
a good and sufflclent warranty deed conveying the above described land unto 
me ; and 

"Whereas, on the 6th day of September, 1911, I entered into a contract for 
a good and sufflclent warranty deed with John MoUman, owner of the south- 
east quarter of section twenty-one (21) and the northeast quarter of section 
twenty -eight (28), ail of townshlp twenty-six (26), range twenty-five (25) W. 
I. M., In Harper county, Oklahoma, obllgatlng myself to pay for sald tract 
the sum of twenty-five thousand ($25,000.00) dollars In payments as specifled In 
said contract for deed with sald John Mollman. 

"The total sum of the several contracts whlch I hâve obligated myself to 
pay equals the sum of thirty-seven thousand three hundred and ûfty 
($37,350.00) dollars. 

"Be It known that on this the 12th day of September, 1911, I hâve asslgned 
unto Frank Kell, of Wichita Falls, Texas, the several contracts hereinbefore 
mentioned, reservlng the crops, he assumlng the payment of the balance due 
on sald contracts, whlch equal the sum of $35,700.00, I havlng heretofore paid 
on sald several contracts the sum of $1,650.00, leaving as atoresaid the sum 
of $35,700.00 as a balance due, whlch sum as aforesald the sald Ftank Kell 
assumes and obligates hlmself to pay, and in considération of his assumlng 
the payment of the balance due on sald contracts as aforesald, and for the 
further considération that said described tracts of land or part thereof are to 
be used by the sald Frank Kell, hls successors and asslgns, for the location 
of a town site, the location of a railroad, railroad dépôt, station, and slde 
tracks, whlch railroad dépôt, station, and side tracks are to be constructed 
on and across sald lands, or a part thereof, on or before eleven nionths from 
the date hereof, and the said town site to be platted on said tracts, or a part 
thereof, wlthln six months from the date hereof, and as a further considéra- 
tion of the enhancement in value of certain lands owned by me adjoining sald 
town site in the Immédiate vldnlty thereof, that will be materlally enhanced 
in value by reason of sald town site being located on the lands herelnbefore 
described, I agrée to relmburse the sald Frank Kell In the sum of $12,525.00, 
payable as foUows, to wlt: $6,000.00 due from me and payable unto hlm on 
October 15, 1911, $3,(X)0.00 due from me and payable unto hlm on November 
15, 1911, $3,535.00 due from me and payable unto hlm on December 15, 1911, 
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whi<!li sald sumSj If not pâld wheti due, to draw 30 per cent, from maturity 
until pald. 

"It Is expressly undetstood that before the 15t.h day of October, 1911, the 
date that I agrée to pay Frank Kell the suiu of $6,000.00 as aforesald, lie, the 
said Frank Kell, is to deposlt with me iu my hands a good and sufllcient Per- 
sonal bond, signed by himself and J. A. Kemp, guaranteelng unto me that 
the aforesald town site, railroad, rallroad station, and side tracks will be 
located on aud across the said described tracts as aforesaid wlthln the time 
hereinbefore specified, and in the event that lie, tlie said Frank Kell, his 
successors and assigns, fail to so locate said town site, railroad, railroad 
station, and side tracks upon said described land, as aforesaid, then and in 
that event he Is to reimburse me by refunding unto me the money that I 
hâve pald -out as a part and parcel of the $12,52.5.00, and also $1,650.00 here- 
tofore pald by nie, wlth interest at 10 per cent, thereon from the date of 
payment to the date of relmUursement, August 12, 1912. 

"In witness whereof I hâve hereunto set my hand, this the 12th day of 
September, 1911. [Signed] R. A. Moody." 

Plaintiff alleged in his pétition that he duly performed ail the terms 
and conditions of the contract obligatory upon him, paid the contract 
obligations of Moody assumed by him, and within 11 months there- 
after caused the railroad to be built, and the station, with side tracks, 
to be located on part of the lands described in the contract, and caused 
to be located thereon a town site adjacent to other lands then owned 
by the défendant, according to the conditions imposed upon him by 
the contracta but that the défendant has fâiled and refused to pay 
to him the sum of $12,525, according to his promise in that behalf 
made in the contract. 

The défendant, for his answer, admitted the exécution of the con- 
tract, but alleged that Kell at the time it was made was vice président 
and gênerai manager of the Wichita Falls & Northwestern Railway 
Company, which was then engaged in the construction of a line of 
railroad from Elk City, 0kl., in a northwesterly direction, extending 
through Harper county, in which the land involved in this suit was 
situated ; that lie was also interested in a construction company engaged 
in constructing the railway, and in a town site Company organized 
for the purpose of locating townsites along the railway; that plain- 
tiff represented to him, the défendant, that the course and route of 
the railroad' through Harper county had not bee;n definitely decided; 
that plaintiff was able to control, its definite location, and also that 
of the station, side tracks and town sites thereon ; that if défendant 
would enter into the contract hereinbefore set out, and pay to him 
the sum of $12,525, he would locate the route of the railroad and a 
station' with side tracks on and across the lands involved in this case, 
and would also cause a town site to be laid out on the lands; that 
by reason of the foregoing facts the contract was 'agaihst public policy 
and void. 

P|laintiff's reply was substantially this: That the course and route 
of the railroad through Harper county had been definitely and finally 
fixed and determined, and the station and dépôt grounds had been 
definitely located on a portion of the land in question pfior tô, Sep- 
tember 12, 1911, the' date; of the contract, and that défendant, Moody, 
knèwthesç facts at arid prior to the date of the contract in question; 
that in view of thèse facts the^ only considération for the contract on 
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plaintiff's part was the assumption by him of the balance of the pur- 
chase money for the land due from Moody and also the completion 
of the construction of the railroad, side tracks, station, and dépôt 
grounds, so definitely located, mthin 11 months after the date of the 
contract, and also the platting of a town site on the land in question 
within six months after the date of the contract; that there was 
nothing in thèse things (which were the real considérations for the 
contract) contrary to public policy, or of such character as to render 
the contract void. 

To the pétition, and again to the reply, the défendant filed a de- 
murrer, and upon the pleadings as a whole moved for judgment in his 
f avor. Thèse demurrers and this motion were overruled by the court, 
and due exceptions saved to the rulings, and afterwards the cause came 
on for trial before a jury. The évidence conclusively shows that Kell, 
the plaintifï, was a director and vice président of the Wichita Falls 
& Northwestern Railway Company, and was also interested in the con- 
struction and town site companies, as pleaded by défendant. It tended 
to show that the railroad had been routed and definitely located across 
the lands in question, that the station, side tracks and dépôt grounds 
had been definitely located on the same land before September 12, 
1911, the date of the contract, and that the défendant knew thèse facts 
at the time he entered into the contract. 

In view of thèse facts, and especially of the fact that Kell was an 
officer of the railroad company, the trial court held, and so charged 
the jury, that the contract on its face was against public policy and 
void, on the ground that a railroad company had a public duty to 
discharge in the matter of locating the route and station house of 
its railroad, and that its officers could not, by contract or otherwise, 
jeopard the rights of the public by contracting for a personal advan- 
tage in so doing. But the court also, in view of the testimony tending 
to show that the railroad and its station, side tracks and dépôt grounds 
had been definitely and finally located on the lands in question prior 
to the making of the contract, and that Moody had knowledge of 
thèse facts at that time, also charged the jury, in efïect, that if they 
should find such to hâve been the facts the routing of the railroad on 
the lands in question, and the location of the station, dépôt grounds, 
and side tracks did not form any part of the real considération moving 
Moody to sign the contract, and that the assumption by Kell of the 
balance due by Moody to his grantors, and his efforts in securing the 
location of the town site, afforded sufficient considération for the prom- 
ise of Moody. 

To this charge no exception was taken by the défendant, but he 
had demurred to plaintiff's pétition, moved for judgment on the plead- 
ings, moved to strike out parts of the reply setting up the facts of the 
location of the road and defendant's knowledge of it prior to the time 
the contract was entered into, and at the close of the case he moved 
for judgment on the pleadings and the undisputed évidence in the 
case, on the ground that the contract sued on was void because against 
public policy. In many other ways the sufficiency of the proof of 
prior location of the railroad and defendant's knowledge of it was chai- 
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lenged as any antidote for the illegality of the contract apparent on 
its face ; so that, notwithstanding the f act that no exception was taken 
to the charge, the question is fairly raised whether the location of the 
road across the land described in the contract prior to the making of 
that contract and defendant's knowledge of it at the time the contract 
was made, extracted the virus of illegaUty from the contract and left 
it enforceable against the défendant. 

This is the important question for our considération. The law is 
well settled that officers of a railroad corporation hold a position of 
trust and confidence in f avor of their stockholders, with a duty to serve 
them faithfuUy and promote their interests with a singleness of pur- 
pose to that end. Railroad corporations are also quasi public corpo- 
rations. They dérive their existence, franchises, powers, and privi- 
lèges from the public, and their officers hold their positions as quasi 
public officers, with the duty and obligation resting upon them to con- 
struct and locate their roads so as best to accommodate the public and 
there&y promote the welfare of their stockholders. As a necessary 
corollary to thèse principles, contracts for the location and construc- 
tion of a railroad must be made by officers of a railroad company with 
an eye single to the best interests of the stockholders and of the pub- 
lic as well. Any contract made by such officers, either for the loca- 
tion of the road or its opération, whereby such officer is or may be 
induced to disregard thèse fiduciary obligations is in violation of bis 
trust, and clearly unlawful. A fortiori, any contract made by such 
officer for the location or opération of his road, by the terms and pro- 
visions of which he is to secure a personal reward or advantage for 
doing it in a given way, is unlawful. It is in the nature of a bribe. 
Its inévitable tendency is to destroy the disinterested attitude which 
alone permits him to properly discharge his fiduciary duties. Such a 
contract, on the ground of public policy, as well as on the implied ob- 
ligation arising from his contract of employment, is void. Woodstock 
Iron Co. v. Richmond & Danville Extension Co., 129 U. S. 643, 661, 
9 Sup. Ct. 402, 32 L. Ed. 819, and cases cited; Cook v. Sherman (C. 
C.) 20 Fed. 167; Enid Right of Way & Townsite Co. v. Lile, 15 
0kl. 317, 82 Pac. 810. 

This proposition is not Seriously disputed by plaintiff's counsel. 
Their contention is that the contract in question, when properly in- 
terpreted in the light of the facts existing at the time it was made, 
imposed no obligation upon the plaintiff to violate his duty or do any 
unlawful act. Their contention in this regard is that the railroad had 
already been definitely and finally located, and the station house and 
dépôt grounds had been finally located upon the land described in the 
contract, prior to the exécution of the contract, and that thèse facts 
were known to the défendant when he made it ; that as a resuit their 
location could not and did not afiford any considération for the defend- 
ant's promise. Much ground for this contention is found in the lan- 
guage of the contract itself. The stress of the agreement does not 
seem to be the future location of the railroad, dépôt, and dépôt grounds 
upon the lands in question, but rather for their construction within the 
specified time. The language of the contract is this : 
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" • • • That sald descrtbed tracts of land or a part thereof are to be 
used by the sald Frank Kell, hls successors and asslgns, for the location of a 
town site, the location of a railroad, railroad dépôt, station, and slde tracks, 
whlcU railroad, dépôt, station, and side tracks are to be constnicted on and 
across said lands or a part thereof on or before 11 months from the date 
hereof, and the said. town site to be pîatted on »aid tract» or a part thereof 
within 6 month* from the date hereof. • • *" 

This language, taken by itself, reasonably justifies a contention that 
the parties intended to provide for the construction within the period 
of 11 months of a railroad, dépôt, station, and side tracks, which were 
already located on the land. But, conceding that the phraseology of 
the contract in this particular is ambiguous, and that it leaves its true 
meoning in doubt, it becomes oùr duty, âccording to famihar rules of 
construction, to so interpret it as to give efïect and force to ail its 
provisions, if possible, and in doing so we may aiso, âccording to well- 
settled rules governing the construction of contracts of doubtf ul im- 
port, take into considération facts existing at the time in the light in 
whidi the parties acted. 

Applying thèse rules of construction, we think the parties intended 
nothing, by the clause oî the contract in question, but to obligate Kell, 
the plaintiflf, to complète the construction of the road and its station 
and dépôt grounds, already definitely located across and upon the land 
in question, within the period of 11 months from the date of the con- 
tract. Time was obvioûsly made the chief feature and essence of the 
contract. It would hâve been quite absurd for the parties to delib- 
erately make a contract requiring Kell to route a railroad and locate 
station house and dépôt grounds on a given pièce of land, when thesë 
things had already been donc, and when Moody knew it at the time 
he signed the contract. We think it quite clear, in view of the lan- 
guage of tiie contract itself and of the facts ekisting at the time it 
was made, that the leartied triai jtidge correctly let the jury find the 
facts just referred to as the conclusive and controlling questions of 
fact in the case. 

Criticism of the rulings upon the demurrers, motions to strike, and 
other attacks upon the pleadings, in view of the ambiguous character 
of the contract, as already pointed out, are without merit. Moreover, 
ail the questions raised thereby were saved to the défendant in his 
request at the close of the case for a peremptory instruction to the 
jury to find a verdict on the pleadings and proof in his favor. 

Counsel for défendant contend that, if the routing of the road over 
and locating the station and dépôt grounds upon the land in question 
be held to constitute no considération for the contract, then there 
was no considération for it at ail, and that it was unenforceable. This 
is not correct. Ample considération for defendant's promise is found 
in Kell's assumption of the payment of the balance due on the pur- 
chase prsce of the land, in the location of the town sites, as to which 
no illegality is imputed, and in his imdertaking to do the work within 
the time specified. 

The judgment is afBrmed. 
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THE ANGLO-PATAGONIAN. 
■ (Circuit Court of Appeals, Fourth Circuit. July 5, 1916.) 
No. 1431. 

1. ADMIRALTY <©=320— JUBISDlCTION TORT BY VESSEL IN DBY DOCK. 

A dry dock in wliich a seagoing vessel is placed for repairs is a part of 
the navigable waters, and a suit against the vessel for négligence causing 
injuries to workmen engagea on the repairs Is wlthln the admlralty juris- 
diction, 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 216, 225, 231 ; 
Dec. Dlg. <©=20.] 

2. Admikalty ®=321— Jueisdiction — Suit for Wbongful Death^Place of 

Death. 

That one of the injured workmen, while unconsclous, was taken to a 
hospital on land; where he dled, do«s not affect the jurlsdictlon of the 
admlralty court over a suit for his death, which Is fixed by the place of 
the Injury. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 218-220 ; Dec. 
Dlg. <®=.21.] 

8. Admibaity ®=21— JuRisDicTioN — ^Action for Wbongful Death. 

A rlght of action for wrongful death, glven by Code Va. 1904, § 2902, 
whlch provides that a Shlp or vessel, which would hâve been llable if 
death had not ensued, shall be llable to an action for damages or to a 
libel in rem, may be enforced by a suit In rem in a court of admlralty, 
where the Injury occurred at a place wlthln the maritime jurlsdictlon. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 218-220 ; Dec. 
Dlg. ©=21.] 

4. Shipping <©=>84(3) — Liability of Vessel fob Torts— Injury to Workmen 
Making Repairs. 

While the huU of a shlp was belng repaired in dry dock, the anchor 
cable, which was held only by the brake, sllpped, and the anchor dropped 
and crushed part of the staglng, causing injuries to some of the workmen 
thereon. There were two other déviées on the shlp, the use of elther of 
whlch would hâve made the anchor seeiire. Held, that the facts justlfled a 
finding that the shlp was négligent, and decree holding it llable for the 
injuries. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. § 350; Dec. Dlg. 
®=»84(3).] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Libels by William lycdwitch, by Peter Johnson, by Edward Pressy, 
by Enoch Spratley, and by R. D. Sniith, administrator of William 
Byrd, deceased, against the steamship Anglo-Patagonian ; Stanley 
Eord, master and claimant. Thèse causes were consolidated and heard 
together, Decree for libelants, and claimant appeals. Affirmed. 

For opinion below, see 228 Fed. 1014. 

H. H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Norfolk, 
Va., on thë brief), for appellant. 

AIlan'D. Jones, of Newport News, Va. (Ê. S. Robinson, J. T. New- 
sortie, T.J.' ''Christian, and J. Winston Rèad, ail of Newport News, Va,, 
and William A. Grafif, of Norfolk, Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

©ssPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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KNAPP, Circuit Judge. The accident under review happened while 
the steamship AngloPatagbnian was in dry dock at Newport News, Va. 
The vessel had been injured in a coUision, which made it necessary to 
eut away and replace a number of plates in and around the bow and 
to straighten the stem. In order to hâve this work done the vessCl 
entered the dry dock, where, after the water had been withdrawn, it 
rested upon keel and bilge blocks. The rigging gang of the dry dock 
Company, which contracted to make the repairs, erected staging around 
the bow, on both the starboard and the port sides. This staging was 
supported by two uprights immediately in front of the bow, resting 
upon the bottom of the dock, connected by cross-beams, and lashed 
to the forecastle. Upon thèse cross-beams at various heights rested 
the forward ends of planks, the rear ends of which were supported by 
rope slings swung from convenient places on the deck and rail. The 
workmen making the repàirs stood upon thèse planks. 

The vessel went into dry dock on the 2d of June, 1915, which was 
Wednesday. Work commenced immediately, and continued day and 
night until about noon of Saturday, three days later, when from some 
cause the starboard cable slipped, and the anchor, suspended above 
the workmen, dropped slowly to the bottom of the dock, crushing a 
part of the staging and hurling the men to the bottom, causing the 
death of one, seriously injuring three, and inflicting minor injuries on 
another. It appears thât the anchor had been hanging on the brake, 
which constituted its only support. This brake was an iron band ex- 
tending almost entirely around the drum of the windlass, and could 
be loosened or tightened by a threaded spindle Connecting the two 
ends. When tightened, the brake band held the drum on the windlass 
by compression and friction, which prevented the anchor chain from 
running out through the hawse pipe. Ordinarily this support was suf- 
cient, according to the testimony of several witnesses ; but when it 
was desired to make the anchor absolutely secure other means were 
provided. Any one of several methods could be used; the anchor 
could be lashed to a ring boit in the deck, or the chain stopper could 
be set, clamping the chain. Another method in common use is to fasten 
a link of the chain to the "devil's claw." The Anglo-Patagonian could 
hâve adopted either of the first two methods, but was not equipped 
with a devil's claw. According to the testimony the chain stopper was 
covered with paint and had not been recently used. 

L,ibels were filed by the injured workmen and by the administrator 
of the one who was killed. Exceptions to the jurisdiction were over- 
ruled, and the causes Consolidated and heard together. The trial court 
upheld the Vight of recovery, found as a fact that the accident was 
caused by the neglience of the steamship, and fixed the damages, ag- 
gregating $18,600, to w^hich each libelant was deemed entitled. 

[ 1 ] Two grpunds are relied upon to .reverse the decree. It is argue^ 
in the first place that the accident did not occur upon any "navigable 
waters of the United States," and therefore an action for damages 
for the resulting injuries was not within the jurisdiction of admiralty. 
In other words, since the vessel wâs not afloat at the time, but rested 
upon supports in the bottom of the dry dock, the contention is made 
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that the accident happened on land, and for that reason was not 
cognizable by an admiralty court. This contention rests upon no sus- 
tainable basis and must be rejected.; The Robert W. Parsons, 191 
U. S. 17, 33, 24 Sup. Ct. 8, 48 L. Ed. 73; The Steamship Jefferson, 
215 U. S. 130, 142, 30 Sup. Çt. 54, 54 L. Ed. 125, 17 Ann. Cas. 907; 
Atlantic Transport Company v. Imbrovek, 234 U. S. 52, 34 Sup. Ct. 
733, 58 L. Ed. 1208, 51 h. R. A. (N. S.) 1157. See also the case of 
The Raithmoor, 241 U. S. 166, 36 Sup. Ct 514, 60 I.. Ed. 937, de- 
cided by the Suprême Court May 1, 1916. The iîrst two cases hold 
distinctiy that a dry dock, such as the one in question, isi part of the 
navigable waters, and constitutes a place or locahty which is subject 
to admiralty jurisdiçtion. Under the ruling in the Robert W. Par- 
sons Case, it is not open to discussion that the owners of a dry dock 
hâve a maritime lien for repairs to a seagoing vessel put in their dock 
for that purpose. And if the dry dock company in this case could 
sue in admiralty undeir its contract for repairs, we perceive no rea- 
son why its employés, engaged in making the repairs,, pay not sue in 
admiralty for injuries caused by the steamship's négligence. Upon 
this point the Imbrovek Case seems to lis conclusiye, since no valii 
distinction can be made, in the matter hère considered, between a 
workman who is hurt in loading a vessel and one who is hurt in re- 
pairing a vessel. i : 

[2] Nor, as regards admiralty jurisdictibn, can the cases of the 
workmen >vho were injured be distinguished from the case of the work- 
man who was killed. The çircumstançe that Byrd was taken in an 
unconscious condition, and therefore without his; knowledge or as- 
sent, ifrom the dry dock,, where he was hurt, to a nearby hospital, where 
he died shortly afterwari^s, cannot serve to defeat the jurisdjction 
which, as we hold, would hâve attached if his death had occurred at 
the scène of the accident. On this qviçstion we follow nyith approval 
the décision of the Fifth Circuit Court of Appeals in Thé Gye Case, 207 
Fed. 247, 124 C. C. A. 517, in lyhich it is said : \ , 

"We deem It unnecessary In vlew of the conclusion reached. on the mérita 
to adrert td the question of jurisdiçtion, more than to say that it is well settled 
by the weight of modem authority that the locus Injurise is the test of Jur- 
isdiçtion. The Strabo, 98 Ted. 998 [39 C. C. A. 375] ; The Aurora [D. O.] 163 
Fed. 634." 

[3] In the Code of Virginia (section 2902) it is provided that "the 
person who, or corporation or ship or vessel which, would hâve been 
liable, if death had not ensued, shall be liable to an action for dam- 
ages, or, if a ship or vessel, to a libel in rem" ; and this court held in 
The Clendale, 81 Fed. 633, 26 C. C. A. 500, that the lien created by 
this local statute was enf orceable in a fédéral court of admiralty. To 
the same efïect, and also holding that injury to a stevedore, employed 
in discharging cargo, occasioned by a defective appliance furnished 
by the ship, constitutes a maritime tort, is the récent case of The 

Chiswick, 231 Fed. 452, C. C. A. — . In the Hght of the au- 

thorities cited, and others of a similar import, we think it clear that 
the plea of virant of jurisdiçtion was rightly overniled. 

[4] The other ground of appeal is the alleged lack of proof of any 
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n^Iigence on the part of the steamship. Without reviewing the 
testimony, which has been carefuUy examined, we are constrained to 
hold that enough was shown tg warrant the finding of the trial court 
upon this branch of the case. The master of the vessel was f uUy aware 
of the nature of the work to be donc by the dry dock company, and 
this cast upon him the duty of exercising reasonable care for the pro- 
tection of the company's employés. He must also hâve been aware 
that thèse employés would be exposed to obvious péril if the anchor, 
under which they had to work, should happen to f ail, and he was there- 
fore bound to see that it was securely fastened. The means for pre- 
venting such an accident as unhappily occurred were there at hand 
and could hâve been readily applied ; and it seems to us that ordinary 
prudence would hâve dictated the use of the chain stopper, or the 
lashing of the anchor chain to the ring boit in the deck, either of which 
methods would hâve insured absolute safety. Taking into account the 
actual situation, which involved extrême danger to the workmen in 
case the anchor should drop, we think that négligence was fairly in- 
ferable from the circumstance that it was held in place only by screw 
pressure upon the brake, which may not hâve been made sufficiently 
tight when the anchor was raised, of which there is at least a sugges- 
tion, and which was liable to become loosened by the jarring efïect of 
the repair work, or from other causes — especially so, when ample 
means were available for so securing the anchor that it could not pos- 
sibly fall. The mère fact that it did fall may not of itself be suffi- 
cient to charge the appellant with responsibility, under the doctrine of 
res ipsa loquitur; but for the reasons indicated we are of opinion 
"that by analogy the case well illustrâtes that rule," as the Suprême 
Court has just said in Reid v. Fargo, 241 U. S. 544, 36 Sup. Ct. 712, 
60 L. Ed. 1156, decided June 12, 1916. In short, it seems clear to us 
that the question of négligence in this case was a question of fact which 
the court below has correctly decided. 
Affirmed. 



HOPKINS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. July 6, 1916.) 

No. 4606. 

1. Indians ©=>15(1) — Lands — Kestbictions on Aliénation. 

The original Creek treaty of March 1, 1901 (31 Stat. 863, c. 676, i 4), 
provided that allotted lands selected for a mlnor should not be sold dur- 
Ing hls mlnority. The Supplemental Agreement of June 30, 1902 (32 Stat. 
503, c. 1323, ! 16), which became effective August 8, 1902, provided that 
allotted lands should not be Incumbered or allenated before the expira- 
tion of flve years, except wlth the approval of the Secretary of the In- 
terlor. Act May 2T, 1908, c 199, f 1, 35 Stat 312, provided as foUows: 
"From and after slxty days from the date of this act ♦ ♦ ♦ ail al- 
lotted lands of enrolled fuU bloods, and enroUed mlxed Moods of three- 
quarters or more Indlan blood, includlng minors of such degrees of 
blood, shall not be subject to aliénation, • • • or any other Incum- 
brance prior to Aprll 26, 1931, • • • nothlng hereln shall be con- 

AesFot oUier cases sm aame topic ft KET-NUMBBR la ail Key-Numbereâ Digests te Indexes 
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. I stnièd to impose, irestrictiona reinoved from îand by pr under any law 
prior to, the passage of tliis a.çt." , iJ/çïd, tbat tlie allotmënt of a three- 
quàrter bl9oa Cl'eek Indla'u, who was a minor when the last-named act 
became' effective, was subjeet'to tlie' restrictions tliérein prescribed after 
she attaiued lier majority, altliougli such miuors whO; reaclied their ma- 
joi'ity before July 27, 1908, were freed ; from restrictions. 

[lOd. Note. — For other cases, see Indians, Cent, Dig. , § 37 ; Dec. Dig. 
®=>15(1).] ' ■ ' 

2. Statutes <®=>228— -Ooxsteuction — ^Exceptions fkom Oenerai, Words. 

Ali that is nOt clearly einliraced in an exception from the gênerai 
words of a statute remains wlthin thé scope ot the principal provision. 
[Ed. Note. — For other cases, see Statutes, Cent. l)ig.' § 310; Dec. Dig. 

®=»228.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by the United States against J. H. Hopkins and H. 
M. Fender. Decree for the United States, and. défendants appeal. Af- 
firmed. 

Charles B. Mitchell, of Oswego, Kan. (W. W. Noffsinger and Y. 
P. Broome, both of Muskogee, Okl., on the brief), for appellants. 

Paul Pinson, Sp. Asst. U. S. Atty., of Atoka, Qkl. (D. H. Linebaugh, 
U. S. Atty., and Archibald Bonds, Sp. Asst. U. S. Atty., both of Mus- 
kogee, Okl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. Lucy Mcintosh is a three-quarter blood 
Creek Indian. At the time of the allotmënt of the tribal lands she 
was six years of âge. On the 19th day of April, 1911, after she had 
.attained her majority, she executed a mortgage to the défendant, Hop- 
kins, covering a portion of her surplus lands. On the 13th day of May 
of the same year, she conveyed another portion of her surplus lands 
by warranty deed, to the défendant, Fender. This suit was brought 
by the United States against Hopkins and Fender to cancel thèse in- 
struments as clouds upon the title. The trial court entered a decree 
in favor of the government, and the défendants appeal. 

[1] The question presented is whether the surplus allotmënt of a 
three-quarter blood Creek Indian, who was a minor when the act 
of Congress of May 27, 1908, became effective, was subject to the re- 
strictions against aliénation and incumbrance prescribed by thàt act, 
after she had reached her majority. The answer to that question is 
found in the following statutes. The original Creek Treaty ,(31 Stat. 
at Large, page 863), provided as follows: 

"Allotmënt for any minor liiay be selected by.his father, mpther, or guar- 
dian, in the order nanied, and shall not l)e splà during liis minoriiy." 

Section 16 of the Supplemental Creek Agreement, approved June 
30, 1902 (32 Stat. at Large, 503), is as follows : : 

"Lands allotted to citizens shkll not in àny manner whatever or at any 
timé be ineunibrred, taken, or sôld to secure or satisfy any debt or obli,£;àtio"n 

'©isFor other cases see same topic & KEY-NUMBBR In âll Key-Numbefed Digests & Indexes 
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nor be allenated by the allottee or hls heirs before the expiration of flve 
fjears from the date of the approval of this supplemental agreement, except 
with the approval of the Secretary of the Interior. * ♦ * " 

This supplemental agreement became effective by proclamation of 
the Président on August 8, 1902, and the restriction which it imposes, 
therefore, expired by limitation on August 8, 1907. 

Section 1 of the Act of May 27, 1908 (35 Stat. at Large, 312), uses 

the f ollowing language : 

"That from and after sixty days from the date of this act the status of the 
lands allotted heretofore or hereafter to allottees of the Flve Civilized Tribes 
shall, as regards restrictions on aliénation or Ineumbrance, be as follows: 
* * * ail allotted lands of enroUed full-bloods, and enrolled mixed bloods 
of three-quarters or more Indian blood, includiwj minois of suah degrees of 
hlood, shall not be subject to aliénation, contract to sell, power of attorney, or 
any other ineumbrance prior to April 26, 1931. * * * Nothing herelu 
shall be construed to impose restrictions removed from land by or under any 
law prlor to the passage of this act." 

As we hâve pointed out above, the five-year restriction of the Sup- 
plemental Creek Agreement expired August 8, 1907. Allotments of 
minors who became of âge between that date and the date when the 
act of May 27, 1908, took effect, namely, July 27, 1908, were freed 
from restrictions. It was decided by the Suprême Court in United 
States V. Bartlett, 235 U. S. 72, 35 Sup. Ct. 14, 59 L. Ed. 137, that 
the last clause of the act of May 27, 1908, above quoted, namely, 
"Nothing herein shall be construed to impose restrictions removed 
from land by or under any law prior to the passage of this act," pre- 
vented allotments of three-quarter blood Indian minors who attained 
their majority during the period between August 8, 1907, and July 27, 
1908, from coming under the restrictions of the act of May 27, 1908. 
It is argued by counsel for appellants that because the allotments of 
some minors were thus exempted from the restrictions of the act of 
May 27, 1908, the court, to prevent "confusion," should construe that 
act as not restricting the aliénation of allotments of any minors after 
they attain their majority. To do that we would hâve to disregard 
the plain language of the statute. It extends to ail lands "allotted 
heretofore or hereafter." It embraces "ail allotted lands of enrolled 
mixed bloods of three-quarter or more Indian blood, including minors 
of such degrees of blood." When language is thus plain, courts can- 
not disregard it by reason of such mild considérations of inconvenience 
as are urged in this case. Felsenheld v. United States, 186 U. S. 126, 
131, 22 Sup. Ct. 740, 46 U. Ed. 1085. Why Congress did not embrace 
the allotments of minors who had attained their majority in the few 
months between the two acts can only be surmised. It may hâve been 
on account of doubts as to whether lands which had once become en- 
tirely free could be again placed under restriction; or it may hâve 
been because Congress feared that the rights of innocent third parties 
might be clouded by such législation. Whatever the reason it is now 
clear by the décision of the Suprême Court to which we hâve referred, 
that Congress did not intend to impose the restrictions of the act of 
May 27, 1908, upon allotments of minors which had thus become free 
from restriction. 
235 F.— 7 
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[2] We think it equally clear from the language of that act that 
Congress did intend to continue under restriction dl allotted lands of 
enrolled mixed bloods of three-quarter or more Indian blood, includ- 
ing minors of such degrees of blood, if those allotments were at the 
time the act took effect subject to restrictions against aliénation. The 
last clause which we hâve quoted covers only allotments from which 
restrictions had been removed. The allotments of Lucy Mcintosh 
were not of that character. The language of the statute contains no 
exception, except allotments from which restrictions had been re- 
moved. It foUows, it seems to us, as a necessary conclusion, that the 
allotments hère involved became subject to the restrictions of the act 
of May 27, 1908. It is "a rule of interprétation to which ail assent, 
that the exception of a particular thing from gênerai words, provCs 
that, in the opinion of the lawgiver, the thing excepted would be within 
the gênerai clause had the exception not been made." Brown v. Mary- 
land, 12 Wheat. 419, 438 (6 L. Ed. 678). The exception also proves 
that what should be withdrawn from the enacting clause was présent 
to the mind of the Législature. It follows as a necessary presumption 
that ail that is not clearly embraced in the exception, remains within 
the scope of the principal provision. Sutherland on Statutory Con- 
struction, § 328. The analogies of the opinion of the Suprême Court 
in Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct. 578. 
55 L. Ed. 738, point clearly to the interprétation of the act of May 27, 
1908, which we hâve adopted. A similar view has been expressed by 
the Suprême Court of Oklahoma in Jefferson v. Winkler, 26 0kl. 653, 
110 Pac. 755, and Texas Co. v. Henry, 34 0kl. 342, 126 Pac. 224. 

The judgment of the trial court is affirmed. 



THE VIRGINIAN. • 
(Circuit Court of Appeals, Nlnth Circuit May 29, 1916.) 
No. 2728. 

COIXIBIOK <g=S>102 — STKAM VBSSELS MSETINCK-MTrnjAL FAtrw. 

A collision occurred In Puget Sound on a clear nlght between the 
meeting steamshlpa Vlrglnlan and Strathalbyn. When about a mile 
apart the Strathalbyn gave a signal to pass port tx) port, and, recelving 
no answer, repeated It, portlng each tlme. Both signais were heard on 
the Vlrglnlan, but her ofBcers testlfled they could see no Ughta. After 
some tlme she stopped and reversed, but gave no signal untll, shortly 
before collision, in answer to an alarm signal, she slgnaled that she 
wàs golng astem. Beld, that the Vlrglnlan was clearly In fault for not 
glvlng an alarm signal and reverslng at once, when she failed to see the 
Strathalbyn's llghts; that the latter was also in fault, it appearlng 
that her slde llghts were either obscured by deck cargo or were so dim 
that they could not be seen for any distance. 

[Ed. Note. — For other cases, see Collision, Dec Dig. <S=9l02.] 

Appeals from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

4=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered DigeiU & Indezei 
*Rehearlng denled October 2S, 19U. 
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Suit in admiralty for collision by the Strathalbyn Steamship Com- 
pany, Limited, as owner of the steamship Strathalbyn and bailee of a 
cargo of lumber, against the steamship Virginian, the American- 
Hawaiian Steamship Company, claimant, with cross-libel. From a 
decree dividing damages, both parties appeal. Affirmed. 

For opinion below, see 217 Fed. 604. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, ail ot 
Seattle, Wash., for Amerlcan-Hawallan S. S. Co. 

Huffer êc Hayden and Ballinger, Battle, Hulbert & Shorts, ail of Seattle, 
Wash., and Ira A. Campbell and MeCiitchen, Olney & Willard, ail of San 
Francisco, Cal. (William Denman and Denraan & Arnold, ail of San Fran- 
cisco, Cal., of counsel on rehearing), for Strathalbyn S. S. Co. 

W. F. Sulliran, of San Francisco, Cal., for Shlpowners' Ass'n of the Pa- 
cific Coast, amicus curlœ on rehearing. 

Before GILBER'T, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On the night of January 12, 1912, on 
the waters of Puget Sound, the Virginian, a large freight steamer, 
492 feet long, 58 feet 3 inches beam, with a carrying capacity of 
12,000 tons, came into collision with the Strathalbyn, a tramp steamer 
387 feèt long, 52 feet beam, with a carrying capacity of 7,200 tons. 
The facts as found by the court below are substantially as foUows: 

The Strathalbyn, proceeding northward from Tacoma, disçovered 
immediately ahead and coming soùthward on her course the lights of 
two vessels. One was the Virginian, and the other was the Flyer, a 
passenger vessel on her way from Seattle to Tacoma. The Flyer was 
making 14 knots an hour, the Virginian 11, and the Strathalbyn 6 or 
a little more. The Flyer overhauled the Virginian, signaled to her, 
and passed her about 200 yards to Starboard. The Virginian an- 
swered the signal, and the Strathalbyn heard both signais. About five 
minutes later the Strathalbyn blew one whistle to the Flyer, which 
was answered by the latter, and those vessels passed port to port. The 
Virginian heard thèse passing whistles, but the officers who were 
navigating her testified that they saw no lights of the Strathalbyn, and 
saw only the Flyer. 

When the Strathalbyn and the Virginian were something less than 
a mile apart, the former blew one whistle to the Virginian as a signal 
to pass port to port. The pilot and the third mate of the Virginian, 
on the bridge, and the lookout, heard the whistle. They realized that 
it was a whistle intended for the Virginian, but they testified that 
they were unable to see any light or make out the approaching vessel. 
There was testimony that the Virginian's pilot then signaled that her 
engines be stopped, and that the captain, hearing the signal, came 
on the bridge and was informed of the reason for stopping the en- 
gines, and that they then heard a second single blast of the whistle 
of the Strathalbyn; but they still were unable, so they testified, to 
see any lights on that vessel. There was further testimony that the 
engines of the Virginian were reversed, and that about a minute after 
reversing the officers of the Virginian heard the danger signal, four 
blasts, from the other vessel. The captain of the Virginian then 
gave three whistles, to signify that his vessel was going fuU speed 
astem. Less than a minute thereafter the vessels came into collision 
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The officers in charge of the navigation of the Strathalbyn testified 
that when their vessel gave her first signal to the Virginian the red 
and green Hghts of the Virginian were plainly visible ; that on giving 
that signal the helm of the Strathalbyn was ported a point or more; 
and that after waiting a minute, and hearing no answer from the 
Virginian, another single blast was blown, and the Strathalbyn's helm 
again ported and her engine stopped ; that at that time the red light 
of the Virginian began to shut out and her green light to open, in- 
dicating that her course Avas directed across the Strathalbyn's bow; 
that, the Virginian making no answer, a minute later the Strathalbyn 
blew a third signal, and a minute and a half later reversed her en- 
gines; and they testified that the Virginian still came on, giving no 
signal until she blew three whistles in answer to tbe danger signal of 
the Strathalbyn. 

The owners of each vessel filed libels against the other vessel, each 
claiming that the collision resulted from the négligence of the other. 
The court below f ound both vessels at f ault ; that the Strathalbyn 
was at fault in that her side lights were hidden to the Virginian as 
she approached, and that this was a proximate cause of the collision ; 
that the Virginian was clearly at fault in not reversing her engines 
until less than a minute before the collision, and was in fault in fail- 
ing td give the danger signal. Both parties to the suit hâve appealed, 
each claiming that its own vessel was without fault, that the collision 
was the resuit df the négligence of the other vessel, and that the court 
below erred in finding that both were at fault, and in dividing the 
damages. 

It seems too clear to require discussion that the Virginian was in 
fault in proceeding on her course, and in not stopping and reversing 
her engines sooner than she did after hearing the signais of the Strath- 
albyn, and in not giving a danger signal. As to the contributing 
fault of the Strathalbyn the évidence is conflicting. No fault can be 
f ound with her navigation or her maneuvers ; but there is substantial 
évidence that she was at fault, in that she was not equipped with 
proper side lights, that the lights were not ordinarily bright, and were 
not visible at as great a distance as they should hâve been, and that 
they were so placed or so obstructed by a deck load of lumber or other- 
wise that they were not discernible from ail points ahead. 

There is testimony of witnesses, it is true, who stated that the side 
lights of the Strathalbyn were distinctly visible, and there is évidence 
that those lights were seen by passengers on the Flyer while that ves- 
sel was passing the Strathalbyn, and that they were seen by others 
shortly before the collision. But, on the other hand, there is the 
évidence of the captain of the Flyer that he passed the Strathalbyn 
without seeing her side lights, and that he saw only her masthead 
lights, and there was testimony of others in other passing vessels 
tending to show that the side lights of the Strathalbyn were dim. It 
was in évidence that on the day of thé collision the Strathalbyn's side 
lights had been changed, that prior thereto she had been using elec- 
tric lights, and that, her dynamo having broken down, those lights had 
been removed and oil lamps substituted; and there was some evi- 
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dence tending to show that at least her masthead lamp burned dimly 
for want of ventilation. 

The one strong, salient fact, whicli in this conflict of the évidence 
we think is controlling, is that the officers on board the Virginian who 
were responsible for her safety, and whose duty it was to navigate 
her and to respond to the signais of passing vessels, distinctly heard 
the Strathalbyn's signais, but were unable to discover her lights on 
a night which was dark and clear and free from fog. We think that 
the lights of the Strathalbyn must hâve been at that time either so 
dim as to be visible but a short distance, or placed in a position where 
their rays were obstructed or obscured by the cargo of lumber which 
was carried on deck, or by the stanchions which held the cargo in place. 

We hâve carefuUy considered the évidence, and we are of the opin- 
ion that the decree disposes of the issues in accordance with substantial 
justice. 

It is ordered that the decree be affirmed, and that the costs of the 
appeal be divided between the parties hereto. 



UNITED STATES v. MINOR et al. 

(Circuit Court of Appeals, Fourth Circuit. July 7, 1916.) 

No. 1438. 

JuDGMENT <Ê=>760 — Limitation of Actions <S=>11(1) — United States <S=> 
133— Lâches or Officers. 

Act Aug. l, 1888, c. 729, § l, 25 Stat. 357 (Comp. St. 1913, § 1606), pro- 
vides that judgments of District and Circuit Courts shall be liens as if 
rendered by state courts, but only when authorlzed to be docketed and 
docketed under state laws. Laws N. C. 1889, c. 439, allows docketlng of 
fédéral judgments by clerks of superlor courts. Rev. St. § 967 (Comp. 
St. 1913, § 1608), provides that judgments and decrees in Circuit and Dis- 
trict Courts in auy state shall cease to be liens on real estate and chattels 
real in the sanie manner and at like periods that those of the state courts 
cease to be liens. Pell's Révisai, N. C. § 574, provides that judgments 
directlng payment of money, when duly docketed, shall be liens on real 
estate for 10 years, and section 391 fixes the period of limitation of ac- 
tions on judgments at 10 years. Held, that since, the United States may 
take the beneflt of any state or fédéral statute, though not bound by its 
limitations, judgments, though prier to 1888, in favor of the United 
States agalnst the surety on dlstillers' bonds became liens on real estate 
of the surety, and were not barred by the North Carolina limitation, 
though if in favor of a citizen they vvould hâve been barred nor can the 
right of collection be defeated by lâches of officers of the United States. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1315; Dec. 
Dig. <®=a760; Limitation of Actions, Cent. Dig. §§ 35, 36; Dec. Dig. 
®=»11(1); United States, Cent. Dig. §§ 127, 128; Dec. Dig. ®=>133.] 

Partition ©=5ll6(2) — Sales — Effect as Against Creditobs. 

Where the helrs secured sale on partition, and the deed was made be- 
fore administration of the estate, the sale was bindlng only on the helrs, 
who were the only parties, and, not havlng been made two years after 
administration, could not afCect rights of the United States to collect 
former judgments agalnst décèdent ; Pell's Révisai, N. C. § 70, providlng 
that conveyances by helrs to bona fide purchasers two years after grant- 
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ing letters of administration sliall be valld even as against credltors, but 
if ruade before such tlme, shall be void. 

[Ed. Note.— For otber cases, see Partition, Cent. Dig. § 315; Dec. Dlg. 

<S=>116(2).] 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro; James E. Boyd, Judge. 

Bill in equity by the United States against J. B. Minor, administra- 
tor of C. O. Ward, deceased, and others. From a decree dismissing 
the bill, complainant appeals. Reversed and remanded. 

Thomas S. Beall, Asst. U. S. Atty., of Greensboro, N. C. (W. C. 
Hammer, U. S. Atty., of Ashboro, N. C., on the brief), for the United 
States. 

G. S. Bradshaw, of Greensboro, N. C, for appellees. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

WOODS, Circuit Judge. This appeal is from a decree of the Dis- 
trict Court dismissing a bill filed in the United States to subject lands 
of the estate of C. O. Ward, deceased, to the payment of judgments 
of the Circuit Court of the United States in favor of the United States 
against Ward as surety on the distiller's bonds of Joseph A- Davis. 
The judgments, seven in number, aggregated, including costs, $736.26, 
subject to payments amounting to $131.97. They were rendered at dif- 
férent times in 1881, 1884, and 1885, and the main question is wheth- 
er the action on them to subject the land of the deceased to their pay- 
ment is barred by the statute of limitations, or the lapse of time. 
; [1] The statute of North Carolina, Pell's Révisai, § 574, provides 
that judgments directing the payment of money when duly docketed 
shall be liens on real estate for the term of ten years. By section 391 
the period of limitation of actions on judgments is fixed by the state 
law at ten years from the date of rendition. 

The fédéral statute in force at the date of the judgment (Revised 
Statutes, § 967 [Comp. St. 1913, § 1608]), provides : 

"Judsments and decrees rendered in à Circuit or District Court, witliin 
any state, sliali cease to be liens on real estate or chattels real, In the same 
manner and at Uke perlods as Judgments and decrees ôf the courts of such 
state cease * * * to be liens by law." 

By the fédéral statute of 1888 it vfus enacted that: 

"Judfruients and decrees rendered in, a Circuit or District Conrt of the 
United States within any state, shall be liens on property throughout such 
state in the same manner and to the same extent and under the sanie condi- 
tions only as if siich judgments and decrees had been rendered by a court 
of gênerai jurisdlctîon of such state ; proYlded, that whenever the laws of 
any state require a judgment or decree of a state court to l>e reglstered, re- 
corded, docketed, Indexed, or any other thlng to be done, in a particular man- 
ner, or in a certain office or couuty, or parish in the state of Ijoulsiana be- 
fore a lien shall attach, this act shall be applicable thereln whenever and 
only whenever the laws of such state shall autliorize the judgments and de- 
crees of the United States Courts to be reglstered, recorded, docketed, In- 
dexed, or otherwise conformed to the rules and requirements relating to the 
judgments and decrees of the courts of the state." Act Aug. 1, 1888, c. 72a, 
i 1, 25 Stat. 357 (Comp. St. 1913, § 1606). 
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This last statute came into opération as to judgments rendered in 
the fédéral courts in the state of North Carolina by virtue of the state 
statute of 1889, providing for docketing of such judgments by the 
clerks of the superior courts of the state. 

The judgments now before us became liens under section 967 of the 
Revised Statutes of the United States, above quoted, which was in 
force at the date they were recovered. United States v. Scott, 27 
Fed. Cas. 999; Cooke v. Avery, 147 U. S. 375, 13 Sup. Ct. 340, 37 L. 
Ed. 209. 

Had the judgments been in favor of a citizen, by the terms of the 
fédéral statute, they would hâve ceased to be liens at the expiration 
of the ten years fixed as the lif e of the lien by the state statute, and of 
course no action could now be maintained to enforce them as liens. 
But it is established beyond ail controversy that the rights of the Unit- 
ed States cannot be impaired by the lapse of time provided as a bar 
by the laws of the states, and that the fédéral government will be held 
to be excepted from fédéral statutes of limitation unless the intention 
to include it plainly appears. Under the same reasoning that the rights 
of the nation are not to be impaired by the enforcement of such state 
statutes, its rights cannot be defeated by the lâches of its officers. 

"It Is settled beyond doubt or controversy — upon the foundatlon of the 
great princlple of public policy, applicable to ail governments allke, whlch 
forbids that the public Interests should be prejudlced by the négligence of the 
officers or agents to whose care they are conflded — that the United States, as- 
serting rights vested in them as a soverelgn government, are not bound by 
any statute of limitations, unless Congress has clearly manifested its inten- 
tion that thev shall be so bound." Ex parte John A. Davenport, 6 Pet. 443, 
*661, 8 L. Ed. 537 ; United States v. Jacob Knights et al., 14 Pet. 251, *301, 10 
T.. Ed. 465 ; Gibson v. Chouteau, 80 U. S. (l,? Wall.) 92, 20 L. Ed. 534 ; United 
States V. Thompson, 98 U. S. 486, 25 L. Ed. 194 ; Pinlî v. O'JNell, 106 U. S. 272, 
1 Sup. Ct. 325, 27 U. Ed. 196; United States v. Nashville, Chattanooga & 
St. Louis Railvvay Co.. 118 U. S. 120. 6 Sup. Ct. 1006, 30 L. Ed. 81 ; United 
States V. Insley, 130 U. S. 263, 9 Sup. Ct. 485, 32 U Ed. 968; United States 
V. American Bell Téléphone Co., 159 U. S. 548, 16 Sup. Ct. 69, 40 L. Ed. 255 ; 
note to Bannock v. Bell, 101 Am, St. Rep. 173. 

This principle extends to the proposition that the United States may 
take the benefit of any state or fédéral statute though it is not bound 
by its limitations. Dollar Savings Bank v. United States, 19 Wall. 227, 
22 L. Ed. 80; Stanley v. Schwalby, 147 U. S. 508, 13 Sup. Ct. 418, 37 
E. Ed. 259. 

So in thèse cases the United States was entitled to assert the lien of 
its judgments under the fédéral and state statutes without subjecting 
itself to the limitation that the lien should expire in ten years. 

[2] It remains to consider the eflfect of section 70 of the Révisai of 
North Carolina, which provides : 

"Ail conveyauces of real property of any décèdent made by any devisee 
or heir at law, within two years from the grant of letters, shall be vold as 
to the creditors, executors, administrators and coUectors of such décèdent ; 
but such conveyances to bona fide purchasers for value and without notice, 
if made after two years from the grant of letters, shall be valid even as 
against creditors." 

Ward died intestate in 1900. Administration of his estate was not 
granted until March 26, 1912. Before administration, on November 
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20, 1909, the heirs of Ward instituted proceedings for partition, under 
which the land was sold to M. J. Wrenn for $2,018. The sale was con- 
firmed by order of the state court May 20, 1910, and conveyance made 
tothe purchaser May 23, 1910. This sale was binding only on the 
heirs of Ward, as they were the only parties to the proceeding. It was 
in efïect a conveyance made by the heirs, and not having been made 
two years after the administration, it could not affect the rights of the 
United States as the holder of valid judgment liens, on the land. 
Renan v. Bank, 83 N. C. 485 ; Davis v. Perry, 96 N. C. 260, 1 S. E. 
610; Camp Mfg. Co. v. Liverman, 128 N. C. 52, 38 S. E. 27. _ 

The case is a hard one on tlie purchaser of the land, but his mis- 
fortune results from the disregard by him of established légal prin- 
ciples, wlrich the court must enforce. 

The decree of the District Court is reversed, and the case remand- 
ed for further proceedings in accordance with this opinion. 

Reversed. 



ETCHEN et al. v. CHBNEY et al. 
(Circuit Court of Appeals, Eighth Circuit. July 29, 1916.) 

No. 4583. 

1. Indians i®=3l5(l) — Lands — Conveyance by Minob. 

Under Act May 27, 1908, c. 199, § 1, 35 Stat. 312, deeds of Indian mlnors 
to allotmeiit lauds in Oklahoma, made without authority of tlie proper 
probate court, are void. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 37 ; Dec. Dig. 
®=»15(1).] 

2. IXDiANs <©=16(1) — Lands — Lbase by Guardian. 

An oil and gas lease, executed by the guardian of an Indian mlnor In 
Oklahoma and approved by the proper probate court, Is valld for its 
term, although the minor reaches raajorlty before its expiration, and gives 
the lessee the right of possession, although the land is at the time in 
possession of another, claiming under a vold deed from the minor. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 45; Dec. Dig. 

®=>16(1).] 

3. Champekty and Maintenance <®=>7(3) — Ciiampebtotjs Contbact — Oil 

Lease. 

Under the law of Oklahoma, by which an oil and gas lease créâtes only 
an incorporeal hereditameut, sucli a lease Is not within the champerty 
laws. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 84-110 ; Dec. Dig. ■©=7(3).] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by H. G. Cheney, C. C. Harmon, A. F. Vandersall, 
John Jelinek, and E. K. Cheney against David Etchen and W. C. 
Drumm. Decree for complainants, and défendants appeal. Affirmed. 

(Ê=For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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James C. Denton, of Muskogee, Okl. (William S. Cochran, of Tulsa, 
Okl., on the brief), for appellants. 

James A. Veasey, of Tulsa, Okl. (J. Wood Glass and E. B. Lawson, 
both of Nowata, Okl., and Roger S. Sherman and J. P. O'Meara, both 
of Tulsa, Okl., on the brief), for appellees. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. The appellees, hereafter called plain- 
tiffs, being in possession of certain land located in the county of No- 
wata, Okl., commenced this action against appellants, hereafter called 
défendants, for the purpose of restraining the défendants from enter- 
ing upon said land or otherwise interfering with the possession of 
the plaintififs. The défendants answered the complaint, and also filed 
a cross-complaint. The case came on for hearing upon pleadings, 
proofs, and the master's report. The court at this hearing granted 
plaintifïs the relief prayed for. Before a decree was entered the de- 
fendants, on leave granted, filed a supplemental answer and cross- 
complaint. After issue joined the case again camé on for hearing, and 
the court, adhering to its prior opinion, rendered a decree for the 
plaintifïs. Défendants appealed. 

Plaintifïs and défendants claimed the right to the peaceable posses- 
sion of the land in controversy under certain conveyances executed by 
the owner thereof , one Frank C. Elliott, who obtained title to the same 
May 29, 1906, by patent from the Cherokee Nation of Indians. The 
conveyances obtained by plaintiffs are as follows : (1) An oil and gas 
lease executed by Edmund Elliott, guardian of Frank C. Elliott, dated 
January 14, 1911, approved the same day by William F. Gilluly, county 
judge. This instrument was duly recorded January 20, 1911. (2) 
An oil and gas lease executed by Frank C. Elliott in person January 
26, 1911, and recorded January 27, 1911. The conveyances obtained 
by défendants are as follows: (1) A warranty deed dated November 
4, 1910, executed by Frank C. Elliott in person to one Peevehouse. 
(2) A quitclaim deed from Peevehouse to David Etchen, the real de- 
fendant in this action, dated December 1, 1910. (3) A warranty deed 
from Frank C. Elliott in person to David Etchen, dated January 2, 
1911. (4) A warranty deed from Frank C. Elliott in person to David 
Etchen, dated June 14, 1911. (5) W'arranty deed from Frank C. El- 
liott to David Etchen, dated January 3, 1912. 

[1] The enrollment record introduced in évidence showed the date 
of the enrollment of Frank C. Elliott, an Indian, to be October 16, 
1900, and his âge at that time to be 10 years. On this évidence the 
trial court found that Elliott became 21 years of âge October 16, 
1911. The master found when the case was last before him that ElHott 
was born January 26, 1890, and reached his majority January 26, 1911. 
The finding of the master must stand, although it makes no material 
différence in this case which day is taken. We held in McDaniel and 
Paraffine Oil Co. v. Robert L. Holland (No. 4461), 230 Fed. 945, - — 
C. C. A. — — , that the date of enrollment, standing alone, was not évi- 
dence that a particular Indian was born on that day. Deeds of In- 
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dian mînors, made without the authority of the proper probate court 
in Oklahoma, are void under Act Cong. May 27, 1908, c. 199, 35 Stat. 
312. Barbre v. Hood, 228 Fed. 658, 143 C. C. A. 180 (8th Cir.) ; Trus- 
kett V. Closser, 198 Fed. 835, 117 C. C. A. 477; Id., 236 U. S. 223, 
35 Sup. Ct. 385, 59 L. Ed. 549 ; Jefferson v. Winkler, 26 Okl. 653, 
110 Pac. 755; Barbre v. Hood (D. C.) 214 Fed. 473; Priddy v. 
Thompson, 204 Fed. 955, 123 C. C. A. 277 (8th Cir.) ; Bell v. Cook 
(C. C.) 192 Fed. 597; Reid v. Taylor, 43 Okl. 816, 144 Pac. 589; 
Tirey v. Darneal, 37 Okl. 606, 133 Pac. 614; Tirey v. Darneal, il 
Okl. 611, 132 Pac. 1087. The following Oklahoma cases are also in 
point: Kirkpatrick v. Burgess, 29 Okl. 121, 116 Pac. 764; Gill v. Hag- 
gerty, 32 Okl. 407, 122 Pac. 641 ; Yarbrough v. Spalding, 31 Okl. 806, 
123 Pac. 843; Bruner v. Cobb, 37 Okl. 228, 131 Pac. 165; Dodd v. 
Cook, 41 Okl. 105, 137 Pac. 348; Cochran v. Teehee, 40 Okl. 388, 
138 Pac. 563. 

This being the law, the conveyances under which the défendants 
claim, dated November 4, 1910, December 1, 1910, and January 2, 

1911, are void. The oil and gas lease under which plaintiflFs claim, 
dated January 14, 1911, and màde by the guardian of Elliott, with 
the approval of the county judge, is valid, and, even if not, then the 
lease executed by Elliott in person and dated January 26, 1911, the 
date on which he reached his majority. Both of thèse leases were 
on record at the time the deeds dated June 14, 1911, and January 3, 

1912, respectively, were executed by Elliott to Etchen. 

[2] The lease of January 14, 1911, duly approved by the county 
court, was a valid lease for its full term of five years and so long 
thereafter as oil and gas continued to be found in paying quantities, 
notwithstanding the fact that Frank C. Elliott reached his majority 
on January 26, 1911. Cabin Val. Min. Co. v. Hall (Okl.) 155 Pac. 

570; Malien et al. v. Ruth Oil Co. et al., 231 Fed. 845, C. C. A. 

(8th Cir.). If the lease was voidable by Elliott after he reached 

his majority, there is no évidence that he ever did anything to avoid 
it. The lease of January 26, 1911, the day on which ElHott reached 
his majority, must be held to be confirmatory of the lease of January 
14, 1911. Thèse leases gave the plaintififs the right to enter upon the 
land in question to explore for oil and gas, and we agrée with the 
trial court that the circumstances under which the lease of January 
14, 1911, was given, including the approval thereof by the county 
court, made the transaction in the nature of a judicial sale. Morrison 
V. Burnette, 154 Fed. 617, 83 C. C. A. 391 ; Laurel Oil & Gas Co. v. 
Galbreath Oil & Gas Co., 165 Fed. 162, 91 C. C. A. 196. And there- 
fore the fact that at the time the lease was executed the land was in 
the possession of Etchen would not render the lease by the guardian 
a champertous transaction. 

[3] The possession of Etchen of the land in question when the leases 
of January 14 and 26, 1911, were executed was under void deeds, 
and to hold that his possession could defeat a lease lawfuUy made 
would resuit in nullifying the laws of Congress relating to Indian 
lands. Ashton v. Noble (Okl.) 148 Pac. 1042. The possession of 
Etchen was also during the minority of Elliott, and therefore not ad- 
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verse. Moore v. Baker, 92 Ky. 518, 18 S. W. 363. An oil and gas 
lease créâtes only an incorporeal hereditament under the décisions of 
Oklahoma, and therefore such a lease is not within the champerty 
laws. Kolachny v. Galbreath, 26 0kl. "771, 110 Pac. 902; Frank Oil 
Co. V. Belleview Oil & Gas Co., 29 Okl. 719, 119 Pac. 260, 43 L. R. 
A. (N. S.) 487; Priddy v. Thompson, 204 Fed. 95.5, 123 C. C. A. 
277; Hegan v. Pendennis Club (Ky.) 64 S. W. 464; Williams v. 
Poole (Ky.) 103 S. W. 337; Coleman v. Manhattan Beach Improve- 
ment Co., 94 N. Y. 229; Corning v. Troy Iron Co., 40 N. Y. 191; 
Sherwood v. Burr, 4 Day (Conn.) 244, 4 Am. Dec. 211 ; People's Elec- 
tric Co. V. Capital Gas Co., 116 Ky. 76, 75 S. W. 280; Armstrong v. 
Caldwell, 53 Pa. 284. 

The lease made by Elliott on October 16, 1911, to Hugh M. Bran- 
son, and subsequently assigned to the plaintiffs, was not an abandon- 
ment of the lease of January 14, 1911. It was evidently executed 
for the purpose of confirming the rights of the plaintiffs as lessees 
of the land; it being assumed, no doubt, as the court below held, that 
Elliott reached his majority on October 16, 1911. The court below 
also finds that Elliott knew, when he executed the lease of October 16, 
1911, to Branson, that Branson was taking the lease and any and ail 
rights it purported to convey for the use and benefit of the plaintiffs, 
and understood and intended that the lease should be effective as 
a ratification and afiirmance of the prior lease by his guardian. 

The other errors assigned hâve been duly considered and are found 
to be without merit. 

The decree was for the right party and should be affirmed; and it 
is so ordered. 



THE WILLIAM E. CLEARY. 

THE TRANSFER NO. 10. 

(Circuit Court of Appeals, Second Circuit. Aprll 11, 1916.) 

No. 232. 

Collision <S=>95(2) — Tl-gs with Tows in East Rivée — Faildke to Keep 
Neae Middle of Channel. 

A transfer tug, with two car floats alongside, fceM solely in fault for 
a collision at niglit in East River between one of her tows and a barge 
in tow alongside of another tug, which was maneuvering to pass tlie end 
of a pier on tiie Manliattan side against tlie fiood tide, and which stopped 
and backed on the approach of the Transfer to keep out of the way, on 
the ground that the Transfer was eoming down too close to the plers, In- 
stead of keeping near the middle of the river, as required by the régula- 
tions; the collision having occurred not more than 300 feet from the 
pier ënd. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. <§s=>95(2).] 

Coxe, Circuit Judge, dlssentlng.^ 

Appeal from the District Court of the United States for the East- 
ern District of, New York. 



®=}For other cases see same topic & KEY-NUMBEtl in ail Key-Numbéred Digests & Indeies 
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Suit in admiralty for collision by Clarence L. Bleakley, owner of 
the barge U. H. No. 66, against the steam tug William E. Cleary, the 
Cornell Steamboat Company, claimant, and the steam tug Transfer 
No. 10, the New York, New Haven & Hartford Railroad Company, 
claimant, impleaded. Decree for libelant against the Cleary, and her 
claimant appeals. Reversed, and decree entered against the Transfer 
No. 10. 

Thl3 Is an appeal from a decree In admiralty of the District Court entered 
on August 2, 1915, after a hearlng upon a libel In rem. The occasion of the 
suit was Injuries to the barge TJ. H. No. 66, loaded with a cargo of stone and 
Injured by contact with a railroad float in tow of Transfer No. 10 at 9 p. m. 
on January 30, 1914. The owner of the barge U. H. No. 66 filed a libel in 
rem against the steam tug William B. Cleary, whlch had her in tow at the 
tlme of the collision. The Cleary's owners appeared and answered, denylng 
fault, and petitloned In the Transfer No. 10, whose floats came in contact 
with tlie U. H. No. 66. The New York, New Haven & Hartford Eailway Com- 
pany claim«d the Transfer No. 10, and answered the pétition o£ tlie Cleary's 
owners, and also answered the iibel. The decree dismissed the pétition 
against the Transfer No. 10, with costs, and awarded damages against the 
William E. Cleary for $1,436.40, with costs and Interest. 

The facts are as followa: The U. H. No. 66 on the 30th day of January, 
1914, was taken In tow by the tug Terry, belonging to the Cornell SteamsUlp 
Company, at the foot of Fifty-Fifth Street in tlie North River, bound for the 
south side of Pler 42 in the East River, where her cargo was to be discharged. 
She was taken into a gênerai tow at about 4:30 p. m. that day; the weather 
being clear, the wind light, and the tide flood. The Cleary was a helper tug 
engaged with the tow in picking ont separate barges and taklng them to 
their destination. After the tow had rounded the Battery and had gone up 
the East River to about Corlear's Hook, the Terry rounded to, facing the 
flood tide and letting her tow tail ofif up the river, opposite ChejTy street 
She walted in this position sonie tlme uutll the Cleary, whlch had been tow- 
ing two other barges to Wallabout Bay, came back and took upon her star- 
board hand the barge U. H. No. 66. Tbis was well above Corlear street. 
The Cleary proeeeded along the port side of the tow, keeping Inshore so as to 
get the ett'ect of an eddy whlch makes at that point upon the flood tide close 
in towards Corlear's Hook Park. Pier 42 is Just south of the Jackson Scjuare 
ijler, and in order to reach it the Cleary had to starboard her wheel some- 
wlmt so as to clear the end of the pier. In doing so she exposed tbe star- 
board bow of the barge at a substantial angle to the fuU force of tbe flood 
tide, wliieh is close to the pier euds at that point. This caused tbe barge 
to swing ofC so much to port that the Cleary had to drop back and to try 
a second tlme to clear the pler ends by keeiiing further off, so that she would 
bave to starboard only a little and not expose the bow at so great an angle 
to the tide. She had worked down until she was just about off the end of 
the Jackson Street pier and in a position almost to clear it. 

Mennwhile, the Transfer No. 10, with a car float on either hand, was com- 
Ing down the river and had starboarded around Corlear's Ilook under the 
tail of the Terry's tow, whlch had remained in place. She passed the tow 
on her starboard hand and eventually came in slght of the Cleary in a posi- 
tion whlch seemed to the Transfer's captain to be hauging to tlie end of the 
Jackson Square pier. Shortly thereafter, the Transfer blew two blasts, and 
her captain says that she got the same in answer. The captain of the Cleary 
says that, at once upon hearing the blasts of the Transfer, he looked about 
and was afrald, if he ported, he would expose his stem to the Transfer, whlch 
was coming down too close for saf ety. Theref ore he backed and blew an 
alarm, and he continued backing until the tlme of the accident. The Trans- 
fer for a tlme continued her course, but, seelng the lights on the Cleary 
change, and eventually getting her red light half a minute or less before the 
accident she starboarded and backed. Through the backing of the Cleary, 
pr^ably coupled with the strength of the tide, the barge was swuug strougly 
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to port nearly across stream, and her port bow struck the startioard car float 
a Uttle forward of amldshlps, càusing the damage in question. 

Kirlin, Woolsey & Hickox, of New York Cîty (J. P. Kirlin, Wil- 
liam H. McGrann, and Robert S. Erskine, ail of New York City, of 
counsel), for appellant. 

C. M. Sheafe, Jr., of New York City, for appellee Transfer No. 10. 

Peter Alexander, of New York City, for appellee Bleakley. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge. The important time in this 
case was after the Transfer had cleared the Terry and caught sight 
of the Cleary below her and on her starboard bow, up to which time 
the Transfer's navigation could haye no relation to the Cleary. Her 
subséquent conduct must be judged by what appeared to her at that 
time. The District Judge has f ound that the case was not one of 
overtaking vessels, and we agrée with him. So far as the Transfer 
could see, the case was one of spécial circumstances, and we find no 
fault in the navigation of the Transfer after that time. Her only pos- 
sible fault was her position. As the District Judge has heard ail the 
witnesses, and among them ail has chosen Lundquist, the master of the 
Transfer, for his confidence, we should be governed by his finding, and 
we should therefore accept the finding that the collision occurred 
about 300 feet ofï the pier ends. There is, it is true, considérable dif- 
ficulty in seeing just how the Cleary, which had been continually back- 
ing, could get the bow of the barge so far f rom the pier ends, especially 
as the witnesses assert that the tide runs true at that point. It is, 
moreover, notorious that the estimate of distances, particularly at 
night, is most unreliable. We therefore hâve considérable doubt as 
to just where the accident was; but, as it makes no différence in our 
judgment, we shall accept the finding of the District Court as above 
stated, particularly as the barge herself says that her bow was about 
150 feet from the pier ends. 

The District Court has found, and we accept this finding also, that 
the Transfer had met an upbound tow and had ported to avoid it; 
but we place the fault in her porting so far towards the New York 
shore. If the upbound tow was in the middle of the river, the Trans- 
fer had a channel of 750 feet, and she was bound to keep nearer tq 
the middle of the stream. The mère occurrence of the collision in 
our judgment proves this, because the Cleary was at the very pier 
end when she began to back, and ail she did was to back, trying to 
get out of the way. It may be that her judgment was bad under the 
circumstances, but it seems to us that a car float tow in any event cornes 
too close to the pier ends if she coUides with another tow itself at 
the very pier ends, which is doing, and has done, nothing but its best 
to keep out of the way. It was the purpose of the statute to keep such 
vessels out of the way of shipping, navigating in and out of slips, and 
this court has already held it a fault to come within even 400 feet 
of the pier ends. The Amos C. Barstow, 66 Fed. 366, 13 C. C. A. 
515. 
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The decree is reversed, and a (Jecree yv'ûl. be entered for the libel- 
ant against the Transfer, with costs, and for the Cleary, with costs 
against the Transfer. , 

COXE, Circuit Judge. I dissent. I think the Cleary was plainly at 
fault, if not solely at least jpintly with the Transfer. 



EXPLORATION CD., Limited, et al. v. UNITED STATES. 
(Circuit Court of Àppeais, EÏghtli Circuit. August 2, 1916.) . 
No. 4676. 
Limitation or Actions ®=»99(l)-^FBÀtrD as GboUnd for Hbmef — Effect of 

CONCÉALMBNT. . ■ : 

Concealment of a fraud will prevent tlie running of tlie statute of 
limitations against an action based thereon, wliether tlie concealment is 
active, or whether the fraud is eommitted in such manner as to conceal 
itself. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
477; Dec. Dlg. ■©=»99(l).i 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Jacob Trieber, Judge. 

Suit in equity by the United States against the Exploration Com- 
pany, Limited, and Philip L. Poster. Decree for the United States 
and défendants appeal. Affirmed. 

For opinion below, see 225 Fed. 854. See, also, 203 Fed. 387, 121 
ce. A. 491. 

Henry McAUister, Jr., of Denver, Colo.' (George E. Tralles, of Den- 
ver, Golo., on the brief), for appellants. 

Frank Hall, Sp. Asst. Atty. Gen., of San Francisco, Cal. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This casé wa:s before us at a former 
term of the court on an appeal frbm a decree sustaining a demurrer 
to the complaint. The decree was reversed. United States v. Ex- 
ploration Company, 203 Fed. 387, 121 C. G, A. 491. A trial of the 
case has been had, and a decree rendèred in favor of the plaintifif. De- 
fendants hâve again appealed,' àssigning' error. 

The principal question in the' case riû.iv; as well as on the former 
appeal, is as to whether plaintifï's causé df 'action, at the time the 
complaint was filed, had been barred by the statute Hmiting the time 
for the institution of suits tô vâtate and aririùl land patents. The stat- 
ute referred to may be found in 26 Stat. 1095, 1099, 1093, and 29 Stat. 
42, being Act March 3, 1891, c:',559 (Comp. St. 1913, § 4992), and 
chapter 561, and Act March 2, 1896, c. 39 (Comp. St. 1913, §§ 4901- 

®=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexei 
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4903). We are not asked to reverse our former décision holding that 
the cause of action was not barred, and we adhère to our former 
ruling, the reasons for which are stated at length in the opinion of the 
court on the former appeal. It is now claimed, however, that the 
évidence introduced at the trial in support of the complaint failed to 
establish the facts alleged. The trial court made findings of fact and 
they appear in United States v. Exploration Company, Limited, 225 
Fed. 854. 

We hâve carefuUy considered the évidence taken at the trial, and 
iind that it fuUy supports the findings of the trial court. It is now 
claimed, however, that our former ruling on the statute of limitations 
was based on the allégations of the complaint to the effect that the 
défendants actively engaged in a conspiracy to conceal the fraud com- 
mitted in obtaining the patents. In deciding the questions raised by 
the demurrer, we of course ref erred to the language of the complaint ; 
but the reason for our ruling, and the authorities cited in support there- 
of, applied to cases of concealed fraud, whether active or passive, In 
our former opinion we quoted an excerpt from Bailey v. Glover, 21 
Wall. 342, 22 h. Ed. 636, as f ollows : 

"To hold that by concealing a fraud, or by commlttlng a fraud In a manner 
that It concealed itself, until such time as the party committing the fraud 
could plead the statute of limitations to protect it, Is to make the law which 
was designed to prevent fraud the means by which it is made successful 
and secure." 

Indeed, the rule seems to be well established. The important ques- 
tion in this case is as to whether it may be applied to the statute of 
limitations under considération. For the reasons stated on the former 
appeal, which need not be repeated hère, we hold that it does. In the 
case at bar the défendants did not advertise the fact that they were 
committing a fraud, nor did they discuss the fraud among themselves 
in the présence of others, but the manner in which the fraud was com- 
mitted constituted ail the concealment that was necessary. After it 
was supposed the statute of limitations had barred any action, the 
participants in the fraud talked very freely, telling the truth when 
it was thought it would do no harm. The findings of the trial court, 
in our judgment, are fuUy sustained by the évidence, and the find- 
ings sustain the decree rendered. 

In regard to the point that the right Exploration Company was 
not sued, we are satisfied with the disposition of that question, and 
the reasons therefor appearing in the opinion of the trial court. 225 
Fed. 860. It is further objected that the decree entered should hâve 
recognized the interest of one Alexander Burrell. Burrell was orig- 
inally named as a défendant in the suit. He appeared and filed a sep- 
arate demurrer. The demurrer was sustained, and a decree entered 
dismissing him from the case. On the former appeal counsel moved 
to dismiss the same, for the reason that Burrell was a party défend- 
ant in the court below, and was not made a party on the appeal. We 
then decided that it did not appear that Burrell, taking the allégations 
of the complaint to be true, had any interest in the controversy, nor 
<ioes it now appear from the évidence. Having demurred to the 
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complaint on the ground that it stated no cause of action against 
him, Burrell cannot now be heard to say that he should be recognized 
in the decree. 

The decree is affirmed. 



THE DANIEL WII.LARD. 

(Circuit Court of Appeals, Second Circuit. June 6, 1916.) 

No. 300. 

Collision <g=396 — Vessel Leaving Siip— ^Obstruction of View bt Pieb — 
Dl'tï to Give Sigkals. 

A steamship, leaving her pler and passlng ont into Nortli River close 
along tlie nortli side of a covered pier 1,000 feet long, which eut off the 
View to and from the south, was in a situation requirlng great care, and 
her failure to go at slow speed, or to glve warning to approaching vessels 
after her slip signal on leaving her own pier, 1,300 feet distant from the 
end of such long pier, rendered her in fault for a collision with another 
vessel approaching from the south. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dlg. <S=96.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy for coIHsion by Michael Blasius and Nicholas 
Blasius, owners of the steamer Seneca, against the steam tug Daniel 
Willard; the Pennsylvania Coal Company, claimant. From a decree 
holding both vessels in fault, libelants appeal. Affirmed. 

On appeal from a decree of the District Court for the Southern 
District of New York holding the steam tug Daniel Willard and the 
steamer Seneca jointly in fault for a collision which occurred in the 
North River about 150 feet northeast of the corner of the Scandinavian 
Pier which extends into the river about a fifth of a mile from the Wee- 
hawken Cove, New Jersey. The Willard was destined for the Coal 
Pier at Weehawken; the Seneca was proceeding out into the North 
River from her berth in the rear of the Scandinavian Pier. The Seneca 
alone appeals. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellants. 

Barry, Wainwright, Thacher & Symmers, James K. Symmers, and 
Earle Farwell, ail of New York City, for appellees. 

Before COXE and WARD, Circuit Judges, and CHATFIElyD, 
District Judge. 

COXE, Circuit Judge. The District Court held both the Willard 
and the Seneca liable. The Willard has not appealed. The only ques- 
tion, therefore, is — was the Seneca also guilty of négligence? The 
District Judge found her liable for going out of the slip at too great 
a rate of speed so that when the vessels saw each other they were 
only about 200 feet apart and in a position where collision was in- 

Ê=For otlier cases see 6ame topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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evitable. The Scandinavian Pier is a covered structure about 1,000 
feet long. It is impossible for a vessel passing out along this structure 
to sec a vessel approaching f rom the south until the bow of the former 
projects from the end of the pier. The same is true of the north- 
bound vessel. She cannot see a vessel coniing out along the pier until 
her helmsman or lookout bas passed the corner of the pier. Man- 
ifestly the situation was such as to require great care and caution on 
the part of both the approaching vessels. That whistles were blown 
while the Seneca was passing along the north side of the pier and 
was nearing the river is doubtful. The mate, a deckhand on the port 
bow and another deckhand on the port side near the pilot house of 
the Willard were in a position where they must hâve heard any signal 
coming from the Seneca if one were given, but they testify that they 
heard none. When first seen by those on the Willard the Seneca was 
coming out directly across the course of the Willard. It was then too 
late to avoid collision. We find it difficult to believe that if the proper 
signais had been sounded from the Seneca the collision would bave 
occurred. The situation unless handled with skill and caution was 
one of great péril. The Seneca was about to enter the North River 
in such a manner that a vessel going north or intending to enter the 
Weehawken Cove could not possibly know of any approaching danger 
until she had passed the Scandinavian pier head. A vessel intending 
to leave the Cove was unquestionably required to notify passing ves- 
sels of her intention so to do. Especially is this true when a vessel 
intends to pass eut so near to the pier that a north-bound vessel cannot 
be expected to see her until her bow is about even with the pier head. 

Rule V of article 18 of the Inland Rules provides for such a situ- 
ation as is hère shown but its directions were not foUowed by the 
Seneca. Of course the blowing of a long slip whistle when the Seneca 
left her own pier behind the Scandinavian Pier cannot be regarded 
as a compliance with the rule as she was then about 1,300 feet from 
the head of the pier. A signal at that point would hâve given the 
Willard no definite information as to the Seneca's course. By hug- 
ging the Scandinavian Pier so closely she created a situation which 
made it more than ever incumbent upon her to inform vessels ap- 
proaching the pier end from the south of her présence and her inten- 
tions. If she had passed out into the North River at a speed so 
moderate that she could bave controUed her movements the collision 
would probably havè been averted. We do not think the Seneca can 
be held free from négligence on this proof . 

The situation was analogous to that shown in the case of The 
Steinway, 135 Fed. 344, 68 C. C. A. 14, where this court decided that 
it was négligence for a vessel to round a dangerous point so near the 
shore that it was impossible to get an accurate view of the situation on 
her port hand until she had actually rounded the point. 

The decree is affirmed with costs. 
■ 235 F.— 8 
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UNITED STATES FIDELITX & GUARANTY CO. OF BALTIMORE, MD., 
V. G. W. PARSONS 00. 

(Circuit Court o£ Appeals, Elghth Circuit. July 6, 1916.) 

No. 4655. 

SAtES <@=9474(2) CONDITIONAL SALE VaIIDITY OF UNBECOEDED CoNTBACT. 

An unrccorded conditlonal sale contract for a machine, by wtiicli the 
seller reserved tille untll full payment, althougli void under the statute 
as to good-falth purcliasers and incumbrancers lor value, is good as against 
one tiolding a prier contract, executed by the purchaser, glvlng a lien on 
after-acqulred property, although possession was taken under the con- 
tract, the machine sold, and the purchaser credited wlth the proceeds, 
without notice by the creditor of the conditions of sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 139Y ; Dec. Dig. 
<@=474(2).] 

In Error to the District Court of the United States for the South- 
ern District of lowa; John C. Pollock, Judge. 

Action at law by the G. W. Par sons Company against the United 
States FideUty & Guaranty Company of Baltimore, Md. Judgment for 
plaintifif, and défendant brings error. Affirmed. 

For opinion below, see 225 Fed. 252. 

Jesse A. Miller, of Des Moines, lowa (J. D. Wallingford and Roy 
E. Curray, both of Des Moines, lowa, on the brief), for plaintiff in er- 
ror. 

William B. Brown, of Des Moines, lowa, and C. O. McLain, of 
Newton, lowa, for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. March 22, 1913, Misho & Ce. contract- 
ed with the city of Edmonton, in the province of Alberta, Canada, to 
construct a sewer for it. Plaintiff in error, the United States Fidelity 
& Guaranty Company, became surety on its bond for the faithful 
performance of the contract. As one of the considérations for be- 
coming surety the bond specified that Misho & Co. assign to the surety 
"ail our right, title, and interest in and to ail tools, plant, equipment, 
ànd materials of every nature and description that we may now or 
hereafter hâve upon said work, or in or about the site thereof," and 
empowered the Surety Company to take possession of the property in 
the event of default on the part of Misho & Co. in their contract with 
the city. More than a month subséquent to the giving of this contract 
of indemnity, Misho & Co. purchased a trencher of the plaintiff be- 
low, the G. W. Parsons Company, for a considération of $7,000, only 
$1,500 of which was paid. The balance was evidenced by notes and 
a check. The contract of sale reserved title to the property until the 
entire considération was paid. Neither this contract nor any note or 
mémorandum thereof was filed for record either in lowa, where the 
plaintiff has its place of business, or in Alberta, to which the trencher 
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was immediately removed., By the statute in both jurisdictions this fail- 
ure to file rendered the conditional sale contract void as to good-faith 
purchasers and incumbrancers for value. In September, 1913, Misho 
& Co. abandoned the contract, and authorized the Çurety Company to 
take possession of the trencher and other property. This it did, and 
completed the work at a loss of about $10,000. The Surety Company 
examined the records in Alberta, and found no évidence of a condi- 
tional sale. At the completion of the job they sold the trencher for 
$3,500, and credited Misho & Co. with the sum in their account. This 
suit was brought by the Parsons Company against the Surety Company 
to recover the value of the trencher as for conversion. The case was 
tried before the court without a jury, spécial findings were made, and 
a judgment entered iii favor of the plaintifif for the sum of $5,000. 
The Surety Company, which was défendant below, brings error. 

The case is controlled by Holt v. Henley, 232 U. S. 637, 34 Sup. 
Ct. 459, 58 L,. Ed. 767. That suit involved a contest between the 
vendor under a conditional sale, and a mortgagee under a mortgage 
which was executed and recorded previous to the sale, so the -cases 
are parallel. Hère the contract granting the Surety Company its rights 
was executed prior to the sale to Misho & Co. Défendant attempts 
to distinguish the case of Holt v. Henley upon the ground that there 
was no taking possession of the property in that case by the mortgagee 
before the conditional contract was filed, and urges that, as the Surety 
Company there took possession without notice of the conditional sale, 
it thereby acquired a right superior to the title held by the vendor. 
The fallacy of that argument arises oUt of the fact that the mort- 
gagee in the case of Holt v. Henley fîled his mortgage (see décision 
of trial court. In re Williamsburg Knitting Mill [D. C] 190 Fed. 
871, 872), and that, under ail the décisions, was tantamount to the tak- 
ing of possession. So the contest in Holt v. Henley was between the 
vendor under an unrecorded conditional sale and a prior mortgagee 
under a mortgage embracing after-acquired property, which mortgage 
was duly filed and thus had the same efïect as the taking of possession 
by the mortgagee. The Suprême Court held that the mortgagee was 
not a good-faith incumbrancer for value of this after-acquired prop- 
erty, and sustained the claim of the vendor under the conditional sale 
contract. The présent case cannot be distinguished from that décision 
in any material f eature. The Surety Company has no standing in 
equity. It parted with no value. Its claim that the giving of crédit 
to Misho & Co. was sufficient to make it a purchaser for value, is un- 
sound. There were no présent negotiations between the Surety Com- 
pany and Misho & Co. by which the latter transferred title to the 
trencher to the former in considération of the crédit. That was a mère 
matter of bookkeeping on the part of the Surety Company. 

The décision was right, and is affirmed. 
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THE POOAHONTAS. 

THE MAIA. 

(Circuit Court of Appeals, Second Circuit June 6, 1916.) 

Nos. 298, 299. 

OoLtisiON <S=»71(2)^Pas8ino Tow asd Anohobïd Stbamship — ^Negmgent 
Navigation of Tow. 

A steamshlp, by anchoring in the Nprth River at a place wliere It Is a 
mile wide and navigable from shore to shore, even thOugh she was 
partly or entlrely off the deslgnated ancliorage ground, eannot be held 
chargeable with fault for a collision wlth one of the barges of a passing 
totv, whlch had a clear space of a quarter of a mile on one slde and a 
half mile on the other; but the fault must be attributed solely to the 
towlng tugs for négligent navigation. 

[Ed. Note.— For other cases, see Collision, Cent Dig. S 101; Dec Dlg. 
«g=»71(2).] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by John H. Flannery, owner of the 
barge Economy, against the steam tug Pocahontas, the Cornell Steam- 
boat Company, claimant, with the steamship Maia impleaded, Otto 
Schacht, claimant, and by Otto Schacht against the tug Pocahontas. 
Decree in the first suit for libelant against both the tug and steamship, 
and both appeal ; and in the second case for libelant for half dam- 
ages, and libelant appeals. Modified on both appeals. 

For opinion below, see 217 Fed. 135. 

On appeal from Recrées entered In the District Court for the Southern Dis- 
trict of New York in the above entitled actions growlng out of a collision in 
the North Elver between the steamship Mala and the barge Èconomy in tow 
of the tug Pocahontas belonglng to the Cornell Steamboat Company. The 
District Court found that both the Pocahontas and the Maia were at fault 
and divided the damages between their respective owners. 

Both parties Inslst that the decree is erroneous and each argues that the 
other was solely at fault and llable for the damages which resulted from the 
collision. 

Kirlin, Woolsey & Hickox, J. Parker Kirlin, and Robert Erskine, ail 
of New York City, for Cornell Steamboat Co. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Chauncey I. Clark, both of New York City, of 
çounsel), for Schacht. 

James J. Macklin and William F. Purdy, both of New York City, 
for Flannery. 

, Before COXE and WARD, Circuit Judges, and CHATFIEED, Dis- 
trict Judge. 

COXE, Circuit Judge. On the 18th day of May, 1914, the steam 
tug Pocahontas assisted by the tug Virginia was proceeding down the 
North River opposite Palisades Park with a tow of from 18 to 24 
barges, the majority being loaded. There were 3 or 4 boats abreast 
in the three forward tiers, the barge Economy being the outer port 
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boat in the third tier. The remaining tiers were made up with less 
than 4 boats each. The Maia was anchored off PaUsades Park and in 
passing down the river the Economy came into colUsion with the stern 
of the Maia, causing the damage complained of. The owner of the 
Pocahontas impleaded the Maia, alleging that she was improperly an- 
chored across the channel, that she failed to give warning and did not 
hâve a proper lookout. 

We think that there can be no doubt regarding the negUgence of 
the Pocahontas, but it seems to us that the Judge was in error in 
holding the Maia. It is argued that she was anchored outside the 
anchorage ground and across the fairway, that she had no lookout 
and that she gave no warning signal indicating that she was off the 
anchorage ground. If the locus in quo had been a narrow, tortuous 
stream, there might be some reason for such contentions but we are 
dealing hère with a river nearly a mile wide and navigable the entire 
distance from shore to shore. The anchorage régulations are not in 
évidence. We do not think the Maia was anchored off the anchorage 
ground but if she were partly off or wholly off, that did not justify 
other vessels in running into her. There was nothing to prevent the 
Cornell tugs from taking down their tow with perf ect saf ety had they 
been properly handled ; they had a quarter of a mile unobstructed 
water on the Jersey side and over half a mile on the New York side. 
The suggestion that there was danger of colliding with ascending tows 
on the New York side is not at ail persuasive. If the helping tug 
had been sCnt back to aid the flotilla in passing the Maia, there would 
hâve been no collision. 

It seems to us that the tugs were clearly responsible for the collision 
and that the judgment against the Maia is based upon technical consid- 
érations too refined to be considered. The tugs had practically the 
entire river in which to pass the Maia and if they had been properly 
handled they would hâve passed without danger. They should be held 
solely responsible. 

The cause is remanded to the Dùstrict Court with instructions to 
enter a decree in accordance with this opinion. In the second suit 
a decree should be entered for full damages to the libdant, with costs. 



THE NELLIE T. 

(Circuit Court of Appeals, Second Circuit. June 9, 1916.) 

No. 245. 

Admiralty ®='8---Jukisdiction — Possessoky Action. 

Admirait}' lias jurisdlction of a suit by a time charterer of a ves$el, 
wlio is the owner pro hac vice, to recover possession from the owner, 
wlio, having taken possession to rnake repairs, refuses to returri tlie 
vessel. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 121-125 ; Dec. 
Dig. <@=58.] 



^=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



118 235 FEDERAL REPORTER 

Appeal from the District Court of the United' StateS for the East- 
ern District of New York. 

Suit in admiralty by the Brooklyn Ash Removal Company against 
the scow Nellie:T. ; Éllen T. Connell, claimant. From a decree dis- 
missing thelibel on exceptions, libelant appeals. Reversed. 

Alexandèr & Ash and Mark Ash, ail of New York City, for appel- 
ant. 

Hylahd & Zabriskie and Nelson Zabriskie, ail of New York City, 
for appellee. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

WARD, Circuit Judge. This Hbel is filed against the scow Nellie 
T. and her owner, alleging that the libelant is charterer for a term be- 
ginning January 15, 1914, and ending December 31, 1916, with an 
option for a further term of two years; that on November 15, 1915, 
the owner withdrew the scow temporarily from the possession of the 
libelant to make certain repairs, as required by the charter party, and 
upon their completion refused to return her to it. The relief prayed 
for is that the scow may be ordered to be returned to the libelant, and 
the owner ordered to pay him the damages he sustained by being de- 
prived of the use of the scow in the meantime. 

The owner filed exceptions to the libel on the ground that the court 
had no jurisdiction to entertajn a libel for possession by a time char- 
terer. The District Judge sustained the exceptions and dismissed the 
libel, from which decree this appeal is taken. The opinion of the Dis- 
trict Judge is as foUows: 

"There seems to be no warrant In admiralty for the maintenance by a 
time charterer of an action against the owner for possession of the vessel. 
exceptions sustained." 

As the allégations of the libel must be taken to be true, we hâve the 
question whether a charterer under a charter demising a vessel, be- 
cause that is what the libel plainly describes, and entitled to the pos- 
session may maintain a possessory suit in the admiralty. It is strange 
that no case can be found in the books in which such a suit has been 
considered. Still petitory and possessory suits instituted by vessel own- 
ers are rare. A suit which involved similar considérations was main- 
tained in the case of a sheriff from whose possession a vessel had been 
taken. It is true that in it the sherifï's claim was defeated, because 
he had levied ùpon the vessel as belonging to the défendant in an ac- 
tion at law in the state court, whereas she belonged to another person 
who was the claimant in the admiralty suit. However, the jurisdic- 
tion to entertain such a possessory suit was not questioned. The Bon- 
nie Dobnê (D. C.) 36 Fed. 770. 

The libelant's right is not an équitable one which courts in admir- 
alty may not enforce (The Eclipse, 135 U. S. 599, 10 Sup. Ct. 873, 34 
L. Ed. 269; Wenberg v. A Cargo [D. C] 15 Fed. 285), but is légal, 
and we see no reason why it is not within the admiralty jurisdiction. 
The différence between the title of an owner of a vessel and that of 
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à charterer, owner pro hac vice, is but in degree. A right to présent 
possession is as good as an absolute title as against the owner or any- 
body e!se who wrongf ully disturbs it. A charter is a maritime con- 
tract, and when it bas been executed by delivery of the vessel no éq- 
uitable powers are needed by the court for the enforcement of the 
charterer's right to possession. A possessory suit is in the nature of 
a common-law action of replevin. 

We do not pàss upon the merits, and in order that the court below 
may do so the decree is reversed. 



THE NOE G. 

THE L'ETRURIA. 

(Circuit Court of Appeals, Ninth Circuit. August 7, 1916.) 

No. 2689. 

Collision (S=83 — Motob Boats Meeting in Foq — Mutual Faults. 

A collision between two gasoline motor boats, which met nearly head 
on In a heavy fog, hcld due to faults on the part of each ; one being In 
f ault for failure to keep an efficient lookout, and the other for not sound- 
Ing fog signais. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. |§ 156, 167, 175; 
Dec. Dig. ®=583.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Suit in admirahy for collision by M. Costa and others, owners of 
the gasoline boat L,'Etruria, against the gasoline beat Noe G. ; Onerato 
Chappi, claimant. Decree dividing damages, and claimant appeals. 
Affirmed. 

Charles C. Crouch and Claude L. Chambers, both of San Diego, 
Cal., for appellant. 

C. G. Selleck and Marks P. Mossholder, both of San Diego, Cal., 
for respondents. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This case arose out of a collision between 
two gasoline power boats, one named Noe G. and the other L'Etruria. 
At the time of the collision and for some time prior thereto there was 
a heavy fog prevailing, and the two boats were approaching each other 
practically dead ahead. 

The court below found as facts that the lookout on L'Etruria sight- 
ed the Noe G. when the two boats were from 40 to 50 feet apart, 
whereupon the helm of L'Etruria was at once ported and she went 
to starboard ; that the Noe G. did not sight L'Etruria until 10 to 15 
feet from her, and that, had the lookout on the Noe G. been properly 
placed and attending to his duties, he could hâve seen L'Etruria when 
she was at least from 40 to 50 feet distant ; that, af ter sighting L'Etru- 
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ria, the Noe G. held her course and struck L'Etruriji on her port bow 
just forward of the chain plates, breaking a large hole in that beat, 
through whkh the sea entered se rapidly that within a few minutes 
she sank, with a conséquent loss of $2,500 — ^no damage resulting to 
the Noe G. 

The court having further found that L'Etruria, although running 
in a heavy fog, had net prior to the collision been blowing her fog 
horn, accordingly found both boats equally in fault, and divided the 
damages. Manifestly the court was right in so doing, unless, as con- 
tended on the part of the appellant, owner of the Noe G., the finding 
of fact in respect to her lookout was not sustained by the évidence; 
but, after a careful reading of the testimony of the witnesses, we are 
of the contrary opinion, and accordingly afïirm the judgment, 

The judgment is afiîrmed. 



ECONOMT FUSE & MFG. CO. v. KILLARK ELECTRIC MFG. CO.» 

{Circuit Court of AppeaJs Elghth arcuit July 29, 1916.) 

No. 4679. 

Ajpeai, and Ebbob ®=>70(3) — Appealablk Oeders — Permittiho Dismissal of 
countebclaim. 

An order permitting a défendant to amend the answer, by dismlsslng 
without préjudice a counterclalm pleaded thierein, is Interlocutory, and 
not appealable. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 370, 
411 ; Dec. Dig. <S=»70(3).] 

Appeal f rom the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by the Economy Fuse & Manufacturing Company 
against the Killark Electric Manufacturing Company. From an in- 
terlocutory order, complainant appeals. Dismissed. 

Henry M. Huxley, of Chicago, 111., for appellant 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Appellant filed its complaint for patent 
infringement. Appellee answered, and set up a counterclaim alleging 
infringemcnt by appellant. Appellant replied, and filed certain inter- 
rogatories. Appellee answered the same. Appellant thén moved the 
court to dismiss the counterclaim for want of equity. Subsequently 
appellee moved for leave to amend its answer, by striking therefrom 
its countercl.airn without préjudice. The cotirt heard appellee's mo- 
tion, and granted it January 31, 1915. March 1, 1916, thé court dé- 
nied appejlant's motion, and refused to vacate the order of january 
31, 1916. On the last date mentioned appellant appealed from the or- 
ders of January 31 and March 1, 1916. The case is still pending in 
the United States District Court at St. I/Ouis, Mo., on the complaint 

^=9For other casra see same t^lc ft KliT-NUMBBR lu ail Key-Numbered Digests & Indexes. 
•Rehearinc decied Norember S, 1916. 
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of appellant and answer of appellee. There has been no appearance 
by appellee, but this court must notice a want of jurisdiction, if any 
exist, as ail its acts dépend for their validity on its having jurisdic- 
tion. 

Our power to review the proceedings of the District Courts is lim- 
ited to the final décisions thereof, except interlocutory orders in rela- 
tion to injunctions and receivers. The order of January 31, 1916, 
manifestly is not a final décision within the meaning of the law, as 
it decided no issue in the case arising either on the counterclaim or 
the ccMnplaint, and therefore the appeal from that order must be dis- 
missed. If the order of March 1, 1916, denying the motion to dis- 
miss the counterclaim for want of equity, is appealable, we can do 
nothing but affirm the order, for the reason that it was the only order 
that the court could make, having already allowed appellee to amend 
its answer by striking the counterclaim therefrom. The court could 
not grant both motions, and the first order not being reviewable hère 
forecloses ail further proceedings. 

The appeal from the order of January 31, 1916, is dismissed, and 
the order of March 1, 1916, affirmed, for the reason that at the time 
it was made the counterclaim had already passed from the case ; and 
it is so ordered. 



PAGE MACH. CO. v. DOW, JONES à CO. 

(Circuit Court of Appeals, Second Circuit Aprll 11, 1916.) 

No. 238. 

Patents <©=>328 — Infringkment — Pbintiho Teleqbaph Bkckivkb. 

The Joy patent. No. 780,664, for a printing telegraph receiver, clalm 12, 
which is for oue feature ouly of a compiicated machine, construed, and 
held not infrioged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Page Machine Company against Dow, Jones & 
Co. Decree for complainant (230 Fed. 164), and défendant appeals. 
Reversed. 

See, also, 200 Fed. 72, 74. 

This is an appeal from a decree of the District Court, entered on Decem- 
ber 21, 1915, awarding an injunction for the infrlngement of letters patent 
780,664, issued to John M, Joy on January 24, 1905. The invention relates 
to a printing telegraph receiver of the class known as "Page prlnters," and 
the chlef object of the invention was to Increase the rate of speed at which 
such receiver might be worked wlth a minimum of power ; but it had as sub- 
sidiary objecta to improve the machine in varioua détails of opération and 
organization, one of which is in question hère. The patent was not the flrst 
In the art, which goes back to 1878, G. L. Anders, 210,895. Other machines 
of the same gênerai character are shown in the two Wright patents, 460,328 
(1891) and 466,858 (1892). 

^=>For other cases see same tople & KBY-NUMBER in ail Ker-Numbered Digesta & Indexe* 
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, The, first efforts of this patentée were in conjunctlon with one B. F. Mer- 
ritt and are shown in Merritt & Joy, 558,506 (1896), whieh contains a device 
for tbe feeding of the paper to make successive lines, whicli is relevant hère. 
The prlnting is done by a wheel contalning ail the letters and numbers, which 
revolves along with a shaft on which It is fixed, until the proper letter Is op- 
posite the paper. After the prlnting of one letter the type wheel carriage 
must move to the right to make a letter space, when in its new position It is 
turned on Its own axis to the next letter, and so proceeds to the end of 
the Une at the right. After it reaches the end of the Une it must be retracted 
to the extrême left agalu, and àt or after its retraction the paper must be 
fed one Une. In Merritt & Joy's patent the feeding of the Une, which is the 
feature hère in question, was accompllshed by the impact of the type wheel 
carriag,e as it moved from right to left under the influence of a retracting 
sprlngi' the energy in which was storéd up by the motion of the type wheel 
carriage itself. The paper feed in thls patent did not directly obtain any 
energy from the shaft which moved the carriage to the right and rotated the 
wheel to the proper point for prlnting, but in the patent in suit the paper 
feed was energized directly by the same shaft which drove the type wheel 
to the right and rotated it. This was the source of the çlaim in question, 
which vpas No. 12 of the patent, and read as follows: "In a prlnting teïegraph 
receiver the combination of a type wheel, paper feeding mechahism, a con- 
stautly acting source of power, and means for continuously feeding the paper 
without feeding the type wheel as long as said source is suppiying power, for 
substantlally the purposes set forth." Thls elalm had once been in suit be- 
tween the parties, and was held invalid by the Circuit Court. 166 Fed. 479. 

Thereupon the plaintiff flled a disclalmer of claim 12 as- follows: "As to 
clalm 12 for a eonstantly acting source of power in the combination of élé- 
ment therein contained excepting a eonstantly rotating drive shaft." There- 
upon the plaintiff in the suit mentioned flled a supplemental bill, and the 
court held that claim' 12, as modified by the dlsclaimer, was valid and in- 
fringed. (C. G.) ^00 Fed. 72. Thereafter the défendant changea its machine, 
and on contempt proceedlngs the second machine was held to vlolate claim 
12. (D. C.) 200 Fed. 74. Finally, the défendant changed its machine a sec- 
ond time, and thls suit was brought in the District Court, which held the 
machine so changed for a second time to be also within claim 12. It is thiê 
deeree which is now hère upon appeal. 

The defendant's machine is of the same gênerai charaeter as the plaintiff's. 
It will be neoessary only to conslder the machine now in question and that 
known in the case as the "contempt" machine. In the "contempt" machine, 
througli the interposition of a relay battery, it was possible to feed the paper 
space while the type carriage remained stationary at the, extrême left of the 
Une. Thls was accomplished by repeatedly uialiing and breaking the elec- 
tric current whicli actuated a magnet thè armature of Which in turn operated 
the feed mechanism. The Circuit Court held that this constituted a means 
for continuously feeding the paper without feeding the type wheel as long 
as said source is suppiying power. In the présent machine the paper feed 
is operated by a battery, but the current is made and broken only by the 
movement of the type wheel carriage. 

The défendant claims that it bas adopted the earller disclosui*e of thé Mer- 
ritt & Joy pa:tent, eombining therewith the relay battery shown in the patent 
of Essick, 631,677, in whiéh when the type wheel carriage is retracted to the 
extrême left it closes- à contact which opérâtes the paper feed for oné Une. 
The carriage must then be moved one spacè to the right to opeu the contact 
and prépare -the paper feed for another space, and finally' it must be re- 
tracted a second time to the left again to close the contact. In Essick, there- 
fore, it is riëcessary that the wheel' carriage shall continuously osclllate 
through smâll distances to the right and then to the left in order to feed 
the paper successive Unes, but the energy which actuates the paper feed is 
not the source of power which actuates the type wheel carriage unless witMn 
the term "actuates" is included the mère opening and closlng of the circuit. 
The détails of the structure are not necessary to state more fuUy. 
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Gifford & Bull, of New York City (J. Edgar Bull and Charles S. 
Jones, both of New York City, of counsel), for appellee. 

Newell & Neal, of New York City (Frederick P. Fish and Emer- 
son R. Newell, both of New York City, of counsel), for appellant. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). In this case we do not think it necessary to take up the ques- 
tion of validity at ail, since we are satisfied that the claim should not 
receive a broad interprétation, because it is for only one feature of a 
highly complicated and detailed machine coming into a closely settled 
art, and the invention must be therefore confined to the disclosure. 
The issue of inf ringement turns on the interprétation of the words, 
"for continuously feeding the paper without feeding the type wheel." 
We pass the validity of the disclaimer, assuming for argument's sake, 
that the phrase, "constantly acting source of power," is to be read, 
"a constantly rotating drive shaft." The words in question ought to 
be interpreted by the spécifications as far as thèse throw any light, 
and they not only throw light, but absolutely define and control thèse 
words as used in the claim. On page 3, Unes 81-100, the patentée 
speaks of a mechanism for shifting the operating clutch, which is let- 
tered C on the drawings, and to understand which perhaps the best 
figure for practical purposes is Figure 2, although the section draw- 
ing in Figure 9 also illustrâtes it. He then says that, before describ- 
ing the présent mechanism for shifting this operating clutch and its 
opération, he "^yill state generally that according to my invention 
means are provided for continuously feeding the paper without feed- 
ing the typè.whçel, and to be more particular the means for accom- 
plishing this end are connected with the mechanism for shifting the 
operating clutch C." This mechanism is clearly that referred to in 
claim 12. The description of the opération of the line-spacing mech- 
anism begins at page 5, line 130, and ends at pageô, line 88. It de- 
scribes how the lever, 113, rocks idîy so long as the pins, 1^1 and 
126, are not in abutment. It is during this period that the carriage 
of the type wheel is being advanced to the right with every oscillation 
of the escapement lever, 93, actuated by the magnet, 99, through its 
proper key, a device clearly shown in Figure 1. The description of 
how the type wheel is retracted and a single line of paper is fed be- 
gins on page 6, line 18, and ends on the same page at line 74. The 
important part of this spécification for our présent purposes is Unes 
74-88 on page 6, which are as f ollows : 

"It will now be seen that after the operating clutch C has been shlfted in 
such manner that the type wheel mover shaft 8 retracts the type wheel 7 
against the buffer 72 by contlnuing to suceesslvely actuate the armature 97, 
causing the rotation of the escapement wheel 70 tooth by tooth, the paper 
may be fed line by line without feeding the type wheel, 7, forward, for with 
the type wheel mover resting against buffer 72, as long as the stop 126 on 
shaft 6 is maintained in such position that finger 121 will hit against it when- 
ever the lever IIS Is actuated, rotation of the type wheel mover shaft in 
either direction cannot take place." 
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It is quite clear f rom this description what the patentée meant. By 
a continuai feed of paper he meant that the operator should be able 
to makè successive blank lines without moving the type wheel in any 
degreé whatever, and it is also clear that he supposed he had solved 
this. Pie presupposed that the pins, 121, 126, should remain in abut- 
ment by pressing the proper key operating the type-wheel shaft, 6. 
While they so remain, any energizing of the pôles, 99, allows one 
tooth of the escape wheel, 70, to be released, this causes the cam, 65, 
to rock the lever, 113, upon the pin, 126, as a f ulcrum and necessarily 
to move' the lever, 110, which acts as an escapement for the paper 
mechanism. Now the member, 60, of the clutch, slips freely on the 
shaft (page 2, lines 74, 75), and the gears, ^4, 66, therefore rotate the 
worm shaft, 8, only by virtue of the clutch, 57. Indeed, the only 
member of the clutch C rigidly attached to the shàft, 8, is the bracket, 
58, which is adjustably connected with the shaft by a set screw, 59,. 
Figure 9. If the clutch 57 were a friction clutch, then when the pin, 
105, begân to push away the member, 57, of the clutch, as it would 
do at once upon the beginning of the action of the cam, 65, it would 
at once release that clutch and make the member, 60, turn idly upon 
the shaft, 8. Such a clutch would therefore certainly enable the line- 
spacing mechanism to operate without the most minute angle of rota- 
tion of the shaft, 8. In the design in question, while it may be debata- 
ble whether the opération of the pin, 105, to disengage the clutch, 57, 
60, will be quick enough to avoid a minute angle of révolution of the 
shaft, 8, which would carry the type wheel carriage a minute distance 
away f rom the buffer, 72, to be returned as soon as the clutch, 52, 56, 
engaged and retracted it, it is clear that the patentée thought it would, 
because the language quoted is explicit and clearly indicates that the 
clutch, 57, 60, will disengage too quickly to move the type wheel car- 
riage at ail. No other meaning can be attributed to the phrase, "rota- 
tion of the type wheel mover shaft in either direction cannot take 
place," page 7, lines 86-88. As this is the opération referred to by the 
words in daim 12, "for continually feeding the paper without feed- 
ing the type wheel," it is irrelevant whether in practice the type wheel 
carriage is in fact moved a step or two to the right to avoid "skating 
through." This was the patent, and if the patentée bas now leamed 
that for "unison" he must abandon rigid adhérence to this feature, 
he can surely make no monopoly out of his inability to foretell the 
exact results of his invention and out of his subséquent practice. 

Turning now to the defendant's device, we find quite a différent 
organization. As long as the point, 32, remains in contact at the 
point, 33, the circuit is made and energizes the magnet, 26, which will 
hold down the armature, and allow only one tooth of the escapement 
to feed the paper. Another space cannot be made without moving the 
type carriage to the right far enough to break the circuit at 32, 33, 
de-energize the magnet, and release the armature. It is functionally 
necessary, therefore, to oscillate the type carriage in order to give a 
continuous Une spacing, and that is directly the contrary of the claim 
in suit. This was not true in the so-called "contempt" machine, be- 
cause, when the pins, 121, 126, were in abutment, any opération of 
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the cam, 65, would continue to make successive contacts at the point, 
200a, af ter tlie type wheel carriage had been retracted to its step by 
the first raising of the bar, 2^. No oscillation of the wheel carriage 
was necessary for continuons line spacing. The opération of the de- 
fendant's two machines in this respect was therefore diametrically op- 
posed. 

The défendant dérives directly from Merritt & Joy and Essick and 
has borrowed nothing from the patent in suit so far as concerns claim 
12. In both thèse patents it is absolutely necessary for the type wheel 
carriage to move to the right for a continuons line spacing; either by 
the momentum of the type wheel carriage, or by its closing of a cir- 
cuit to operate the paper feed, the return, and only the return, çan 
f eed the paper. It is true that in Merritt & Joy the momentum oi the 
type wheel carriage furnishes the sole energy for this purpose, a mo- 
mentum imparted to it by the retracting spring in which some of the 
energy of the constantly driven shaft has been stored. It was proba- 
bly in order to dififerentiate the patent in suit from his patent, that 
the patentée provided that the type wheel carriage should not niove 
to the right. But in Essick the paper feed not only required a move- 
ment of the type wheel carriage, but also was actuated by a completely 
independent source of energy, a battery, and the only energy used 
from the source which supplied the type wheel carriage was to close 
the contact. It is an abuse of words to speak of the closing of those 
contacts as though it drove the paper feed. However, we may pass 
by that, because the defendant's machine, and so Essick's, which he 
has borrowed, can operate only by a movement of the type wheel car- 
riage, quite as much as Merritt & Joy, and that for présent purposes 
is a crucial distinction. This movement is not a mère accidentai con- 
comitant, associated for other reasons, as is the movement of the type 
wheel carriage in actual practice in the patent in suit; it is a func- 
tional necessity, the condition of any opération whatever of the paper 
feed, the direct opposite of the theory upon which that patent was 
planned. It makes no différence whether the designer of the defend- 
ant's machine was deliberately trying to circumvent the patent ; what- 
ever his purpose, he had open to him the materials of the art, and! 
so long as he took no suggestion from the patent in suit he did not 
invade its monopoly. 

The decree is reversed, and the complaint dismissed, with costs in 
both courts. 
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STRAUSE GAS IRON CO. v. WILLIAM M. CRANE 00. 

(Circuit Court of Appeals, Second Circuit. April 11. 1916.) 

No, 144. 

1. Patents iS=>168(2) — Construction— Limitations Imposed bt Patent Of- 

fice. 

A limitation imposed by thë Patent Office to dlstiuguisli from prior 
références, and accepted by the appllcant, caunot be disregarded, altliough 
it may hâve been uunecessary. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 244; Dec. Dig. 
<Ê=5l68(2)..l 

2. Patents (S=328— Infbingement— Gas Sad Iron. 

The Spahr and Stichler patent No. i)18,773, for a ga s sad Iron, con- 
strued in view of the limitations imposed by the Patent Office, held not 
Infringed. 

3. Patents <g=»150 — Disclaimer — Construction and Opération. 

ïhe dlfferentiation Introdueed into the claims of a patent by a dis- 
claimer must hâve preyiously appeared somewhere, either lu the draw- 
lugs or specificatiori ; oth9rwise, the disclaimer beconies no niore than 
a making over of the whole patent, and the matter discarded must ap- 
pear with sùfficlent clearness to advise the art and to show that it was 
comprehendèd by the patentée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 224; Dec. Dig. 
€=>150.] 

4. Patents i®=»28— Designs — Invention. 

The test of invention isthe same for designs as for mechanlcal patents, 
; . and to show Invention the design must hâve beeu soniething beyond the 
. ability of the ordluary routine designer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. g 33; Dec. Dig. 
®=»28.] ; 

5. Patents <©=>;!28— Invention— Design FOR Sad Iron. 

The Spahr and Stichler design patent, No. 42,443, for a design for a 
sad iron, held void for lack of invention. . 

Appeal from the District Court of the United States for the South- 
ern District of New. York. 

Suit in equity by the Strause Gas Iron Company against the Wil- 
liam M. Crâne Company. From the dècree, both parties appeal. Mod-? 
ifiéd. 

Thls is an appeal by each pa'rty from a decree in equity awardlng an in- 
jonction upon a mechanlcal patent and dlsmissing the blU upon a design pat- 
ent. The subject-matter of each patent is a gas sad iron, whlch can be kept 
lieated by flexible attachment to an ordlnary gas pipe. The mechanlcal pat- 
ent, 948,773, was issued on February 8, 1910, to Spahr and Stichler, and con- 
tained seven clalms, of whlch numbers 2 and 7 are as follows: 

"2. In a sad Iron, a body having intake passages directly in the base thereof, 
said base having separated side walls, formlng a chamber centrally between 
the separated side walls of said base, said passages leadlng to said chamber, 
and a suspended burner having jet openings defiected to the right and left 
to said walls, said chamber belng between said jet openings, whereby air is 
supplied to the inner sides of the flames produced at said jets." 

"7. In a sad iron, a body, and a base therefor, said base belng centrally 
separated formlng side walls, there being a chamber centrally between the 
same, gas-supplylng means, air intake passages directly in said base leadlng 
to said chamber, and a burner suspended from the gas-supplylng means and 
having jet openings deflected right and left to said walls, said openings flank- 

Css>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ing the top of said chamber, whereby air Is supplied from said chamber to 
the inner sides of tlie fiâmes produced at said jets." 

On May 13, 1914, the assignée, who Is the plaintlff hère, feeling that the 
validity of the claims in question might be imperlled by the Brltish patent 
to Stichbury, No. 3,474 of 1874, flled a disclaimer in the Patent Office reading 
as follows: "To that part of said letters imtent which Is described in the 
second and seventh claims thereof, disclaimlng the body described in said 
claims unless that body has the air escape openlngs further apart and larger 
in area than the inner ends of the opposîtely located air inlet passages." It 
is upon claims 2 and 7 as so modified that this suit was brought. 

The patent in suit descrlbes an iron wlth a burner suspended from a gas 
tube which runs Into the handle, the handle and cover of the iron being 
hlnged at the rear, so that the burner may be ralsed at one end for ignltion. 
In the base of the Iron which Is thick, runs a chamber or deep longitudinal 
groove, above, and parallel wlth, which the burner lies when in position. 
The burner is perforated wlth two Unes of holes so arranged as to throw 
two séries of jets upon the top of the base which fianks either side of the 
chamber. Prom the outside of the base a séries of air inlet holes are driven 
from either side, normal to the Une of the chamber, and leadlng into it, whose 
function is to draw air into the chamber and so up under the gas jets to 
supply them wlth a continuons feed of air. The products of combustion are 
carried off through vents at the top of the vertical sides of the iron. In 
the spécifications nothing was said of the slze of the vents or of their area 
as compared with that of the inlet air-holes. The figures showed three vents 
and five inlet air-holes ; and joint area of the vents proves to be not very 
perceptlvely différent from that of the holes, and only after the most careful 
measurement can the différence be ascertained. 

The défendant relied upon noninfrlngement and invalidlty. Upon the latter 
point he relied chlefly upon the British patent to Stichbury already cited, 
which showed a réversible gas sad iron, in which the vents in one opération 
served as the air Intake holes in the reverse. The operativeness of this iron 
in practice was sharply contested at the trial, as well as the question whether 
it was intended to heat the surface in use by the gas jets or only the upper 
surface. The defendant's iron has its burner supported in the two ends of 
the vertical sides of the Iron and is not suspended from the gas-supplying 
means at ail. It is in other respects substantially llke the plaintlff 's iron. 

The design patent, 42,443, is also for a sad iron, the Infringement being a 
very near approximation to the design. The défenses are that the subject- 
matter, being unbeautiful, c'annot be patented, and that in any case the art 
pressed too closely about the design to allow invention. 

Hans von Briesen, of New York City (Arthur von Briesen and Fred 
A. Klein, both of New York City, of counsel), for plaintiff. 

William J. Dolan, and Rogers, Kennedy & Campbell, ail of New York 
City (Odin Roberts, of Boston, Mass., and Donald Campbell, of New 
York City, of counsel), for défendant. 

Before COXE and WARD, Circuit Judges, and LEARNED HAND, 
District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
Upon the mechanical patent we are for reversai, for two reasons : 
First, because the claim is not inf ringed ; and, second, because the dis- 
claimer is invalid. The validity of the patent we do not consider. 

[1] We think the claims are not inf ringed because the use of the 
term "suspended burner" in claim 2, and Sie more definite phrase "a 
burner suspended from the gas supplying means" in claim 7, only in- 
cluded a burner which was held by the gas pipe. A careful scrutiny of 
the action in the Patent Office leaves us no doubt that this was the 
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meaning attributed to the phrase by the examiner, and that it was only 
when the phrase with that meaning was inserted in the two daims in 
question that he would allow them over the patent to Nickerson, 406,- 
943. Perhaps it was not necessary, in order to distinguish from Nick- 
erson, that the examiner should hâve required the insertion of that 
élément ; but that was his purpose, and when the patentée consented to 
the insertion, under the well-settled rule, he accepted the imposed hmi- 
tation and cannot disregard it now. It is theref ore necessary to discuss 
in some détail what took place in the Patent Office, and for that pur- 
pose it is also necessary to take up claim 3. 

[2] When the application was originally presented the examiner, in 
the action of May 10, 1909, at once rejected claims 3, 4, and 5 upon 
the Nickerson patent. (We may leave out ail discussion for the time 
being of claim 4, because, although the présent claim 2 was substituted 
for it, it is so entirely changed as to leave no resemblance between the 
two.) Claims 3 and S, however, became claims 1 and 3 of the patent, 
and with very little change; but for the purpose in question the his- 
tory of claim 5 is the more important. The applicant on May 22, 1909, 
made one change in claim 5 : He inserted at the end the words, "a mov- 
able top carrying said burner and its supply tube." In other words, 
he inserted the limitation specifically that the burner must be carried 
by the top, and by that single change procured allowance. Let us see, 
then, what the claim covered before this insertion, which he abandoned 
in the face of Nickerson. It contained the feature of a chamber situat- 
«d in the center of the base with walls on opposite sides of the cham- 
ber and a burner over the chamber with jets deflected to the side walls. 
Turning to Nickerson's patent, in order to see why the examiner reject- 
ed this claim as it stood, it becomes apparent that he must hâve regard- 
ed the vertical ribs, b, as making the walls of the central chamber, be- 
cause there was nothing else to serve for walls. He must also hâve 
thought that it was not a patentable distinction to direct the jets upon 
the top of thèse side walls instead of against their sides as Nickerson 
did. It is true that the words of claim 5 do not limit it to jets upon the 
tops of the side walls ; but the disclosure clearly does, and the phrase, 
"burner over said chamber" with "deflected" jets, could not hâve been 
understood difïerently in view of the spécifications (page 1, lines 91- 
94). 

Now the plaintiff says that the changes made in claim 2 were to dis- 
tinguish from Nickerson's vertical ribs and from his jets playing upon 
the sides of the walls. The foregoing analysis of claim 3 is a complète 
answer to such a position, because it is clear that the examiner thought 
that claim 3 was anticipated by Nickerson, so long as it was in the 
same form as claim 2 now is, if that claim be interpreted as the plain- 
tiff desires. In other words, if the word "suspended," in claim 2, is to 
be interpreted as meaning that the jets must play upon the top of the 
walls, and if the word "forming" means that the walls shall be other 
than the vertical ribs, b, then the examiner could never hâve rejected 
claim 3 as he did, before the spécifie addition was made to it. It would 
obviously be inconsistent to suppose that the examiner took one view 
of language in claim 3, whose équivalent he took otherwise in claim 2. 
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But if there be any ambiguity whatever, especially in regard to the 
meaning of the words "deflected to the right and left to said walls" of 
claim 2, it is altogether cleared up by considering the history of claim 
7. That claim as originally filed had the phrase, "said openings flanic- 
ing the top of said chamber," yet it was equally rejected upon Nicker- 
son. There can hardly be any reasonable doubt that the language cited 
referred precisely to that élément which the plaintifif now asserts to 
hâve been imported into claim 2 by the word, "suspended" ; yet, as we 
hâve said, it was not sufficient to satisfy the examiner in allowing claim 
7. He could only hâve thought the modification in structure not a pat- 
entable distinction, and he must hâve supposed the very definite phrase, 
"suspended from the gas-suspended means," a necessary élément to 
patentability. Claim 7 seems to us to be far too definite to allow the 
modification necessary for infringement. Claim 2 doubtless admits of 
a nnich more persuasive argument, yet we feel that, when it is so ob- 
vious how the terms were used in the Patent Office, we are not at liber- 
ty to disregard the clear understanding of the parties. Hence we find 
both claims not infringed. 

[3] The next point is of the validity of the disclaimer. The élé- 
ment added by the disclaimer to the claims appears nowhere in the 
spécifications, as every one concèdes, though it limits the patent to 
only one species of the genus originally covered by claims 2 and 7. 
Nothing whatever was said in either claim about the air outlet passages. 
They were taken for granted and they had appeared generally in the 
art. As nothing was said of them, no comparison could be made in 
the claims between their area and those of the air inlet passages, and, 
although they are mentioned in the spécifications, their size does not 
appear. To introduce that élément into the claims was therefore to 
provide a diflferentiation not suggested anywhere, unless it be in the 
figures themselves. When examining the figures, the area of the end 
of each air inlet passage is not to be compared with the area of each 
outlet passage, because the air is coming in at ail the inlets at once and 
must get out of ail the outlets. We are to take the five air inlet pass- 
ages disclosed in the figures, and compare their total area with that 
of the three outlet passages, and then there is grave question whether 
the total area of the one is greater by any amount than the total area 
of the other. Moreover, we are not satisfied that a very slight différ- 
ence in area would be enough, because, although the exact proportion 
is not perhaps important, where once the principle of relatively large 
vents is appreciated, yet some indication of substantial différence in 
area is very important, where the question is whether or not the size 
of the vents was considered at ail. 

We do not mean to suggest that a disclaimer may not add a new 
élément to the combination,. thereby limiting it to a part only of what 
was covered by the spécifications. That was the effect of the disclaim- 
er in Carnegie Steel Company v. Cambria Iron Works, 185 U. S. 403, 
22 Sup. Ct. 698, 46 L. Ed. 968. We do not mean even to say that a 
gross and clear élément, shown in the figures and not mentioned in 
the spécifications, may not be an adéquate basis for a disclaimer, as 
Judge Wallace held on the second trial of Roemer v. Newman, as re- 
235 F.— 9 
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ported in Electrical Accumulator Co. v. Julien Electric Co. (C. C.) 
38 Fed. at page 136. The figures and the spécifications must, of course, 
be read together. We do think, however, that the difïerentiation after- 
wards incorporated into the claims must appear somewhere in either 
figures or spécifications, and that unless it does the disclaimer becomes 
no more than a making over of the whole patent. 

Of course, the patent may not truly describe thé invention; the 
scrivener or the draughtsman may hâve misunderstood what he was 
told ; the patentées may hâve been inexperienced in reading such de- 
scriptions ; they may hâve clearly comprehended a necessary élément, 
and even disclosed it to their soliciter, without making clear to him 
what they meant. That would resuit in an erroneous réduction of the 
invention to definite form; it would be ground for application for a 
reisSue, and perhaps this patent might be reissued, if the proper évi- 
dence were at hand to show that kind of mistake or inadvertence. \But 
the mistake which justifies a disclaimer is not that; it is one which ap- 
pears upon the face of the patent itself. It must appear that the mat- 
ter discarded was clearly distinguished within the patent, so that it can 
be seen that by the disclaimer the patentée rejects an addition which he 
comprehended as an addition in the patent. The patent must show 
the differentia of that species to which the patentée wishes later to con- 
fine his monopoly. He may not, by suggesting an independent distinc- 
tion, introduce a new élément into the whole invention. Were it not 
so, he could cover the art most broadly, and later by successive dis- 
claimers return to the public domain so much of the field as he found 
himself unable successfully to défend. His disclosure would be a mère 
vague incubus upon the art, frightening off the timid, to be dislodged 
only by attack, and without danger to so much as might eventually be 
determined to constitute a genuine invention. 

The necessary élément should, moreover, appear with sufficient 
clearness to advise the art ; it ought not to dépend upon the meticulous 
niceties of figures, which are at most only diagrammatic. If the spéci- 
fications were enough, we could disregard the figures ; but, where the 
spécifications are silent, the figures should show the détail broadly, and 
this they do not do. If we are to judge only by the patent, it is ex- 
tremely doubtful whether the patentées ever had learned that the out- 
lets should be greater than the inlets. The prior art had not thought so, 
and it is therefore too much to ask us to assume that the proportion 
was obvions. We think it should hâve been shown. 

The défendant does not in our opinion inf ringe, and the disclaimer is 
invalid. A decree dismissing the bill should therefore be entered. 

[4, 5] As to the design patent, we agrée with the court below that 
the bill should be dismissed. If there be any room at ail in the sub- 
ject-matter for a design patent, the patentées hâve not found it. Per- 
haps the nearest approach to the patented design is Sullivan's patent, 
610,836. The proportions are not ' quite the same, but the ordinary 
eye would scarcely see the différence when the two were not- juxtapos- 
ed. The vents at the top are divided ; there are no air inlet holes, but 
those are hardly distinctive feature of design. Perhaps iri those re- 
spects, Grussi, 75,156, comes nearer to the patent, though the outline 
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is not the same. Gray, 474,470, is not far away. The modification 
of thèse forms into the design patent does not seem to us to hâve been 
dictated by other than utiHtarian considérations. To suppose that any 
inventive effort was necessarily addressed towards pleasing even a 
most rudimentary aesthetic susceptibility appears to us far-fetched. 
Since the décision of this court in Steffens v. Steiner, 232 Fed. 862, 

C. C. A. —, decided February 15, 1916, any doubt as to the test 

of invention in design patents which might arise from Graff, Wash- 
bourne & Dunn v. Webster, 195 Fed. 522, 115 C. C. A. 432, Dominick 
V. Wallace, 209 Fed. 223, 126 C. C. A. 317, and Mygatt v. Schaffer, 
218 Fed. 827, 134 C. C. A. 515, must be considered laid, and the test 
for invention is to be considered the same for designs as for mechanical 
patents ; i. e., was the new combination within the range of the ordinary 
routine designer ? We beHeve that any one starting to design sad irons 
withthe art before him, and governed only by considérations of pro- 
portion and plan, would hâve had no difficulty in making the plaintiflf's 
iron. 

A decree will be entered, modifying the decree below as indicated, 
with costs to the défendants in this court and in the court below. 



PELTON V. WILLIAMS. 
(Circuit Court of Appeals, Slxth Circuit. June 16, 1916.) 

No. 2822. 

1. Patents iS=>328 — Infringement — Heating System roa Automobiles. 

The Williams patent, No. 873,399, for a heatlng and ventllating System 
for automobiles, as the daims were amended to meet the req.ulreinents 
of the Patent Office is for an indirect or circulatory System havlng as one 
of the éléments of the combination a reglster which may be opened and 
Closed by the occupants of the car, and Is not Infrlnged by a System which 
beats by direct radiation and bas no register. 

2. WoRba anB :^Hra8es— "DiKECt and Indirect Heating Systems" — "Radi- 

ATiNO AND Circulatory Heating Systems." 

AU heating apparatus is of one or the other of two types, direct or in- 
direct. In th^ direct, the heating body or box is in the room to be heated 
and the radiation Is direct ; in the indirect, the heating box Is outslde the 
room to be heated, and it beats a body of air in passlng over It, which 
body of air Is then conducted to the room to be heated, thUs indlrectly 
accompllshlng the resuit. The two Systems are also dlstingulshed as "ra- 
diating" and "circulatory." 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John H. Clarke and 
Arthur J. Tuttle, Judges. 

Suit in equity by Nathan W. Williams against Clyde S. Pelton, trad- 
ing as the Altbn Sales Company. From an order granting a prelim- 
inary injunction, défendant appeals. Reversed. 

: M. W. Church, of Washington, D. C, for appellant 
S. W. Banning, of Chicago, 111., for appellee. 

Q;=»For otber cases see same toptc & KEY-NUMBER In ail Key-Numbered Dlgests & Indcxei 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [ 1 ] This is an appeal f rom an order granting a pre- 
liminary injunction against appellant for alleged infringement of letters 
patent No. 873,399, issued December 10, 1907, to appellee. The plead- 
ings, so far as référence to them is necessary, are in the usual form 
for presenting issues of infringement and validity of the patent in suit. 
We do not find it necessary to pas? upon the validity of the Williams' 
patent, for we are convinced that the infringement alleged cannot be 
sustained. The patented device is for alleged improvements in a com- 
bined heating and ventilating System for automobiles. The declared 
object of the invention is^ 

"to utillze the beat of the escaping products of combustion for heating pur- 
poses, by tapplng the exhaust pipe; intermediate the engine and mutiler and 
eonvçying a portion of the heated waste gases to a heater located beneatU tjie 
floor of the automobile for the purpose of heating the air supplied to the 
closed vehicle body." 

There was very likely distinct merit and patentability in the broad 
idea that part of the gases from the muffler pipe might be diverted 
through a by-pass and box with an independent discharge to the outer 
air, whereby this box would serve both as a supplemental muffler re- 
lieving back-pressure and as a radiator box for heating the car ; but 
this broad idea was neither new with Wilhams nor does it purport to 
be protected by his claîm. 

Kempshall certainly had the broad- idea. He says that his object is 
to utilize the exhaust gas for either foot-warmer or other form of 
heater, located at such place as may be convenient and serviceable to 
the rider, and that the secondary muffler may be adapted as a foot- 
warmer and placed in any suitable location, or it may be of any form 
and placed in any location in the wagon, to serve as à beat radiator 
coil. 

The same idea is shown by British patent No. 1,820, of 1901, and 
also by Dunham & Fox, No. 707,908. The latter does not specify that 
the radiator box is a supplementary muffler; it might perhaps be the 
main and only muffler; but the idea of using a niuffler as a radiator 
box for direct heating is clearly shown. 

[2] Ail heating apparatus is one or the other of two types, direct 
or indirect. In thè direct the heating body or box is in the room to 
be heated, and the radiation is direct; in the indirect the heating box 
is outside the room to be heated and it beats a body of air.in passing 
Qver it, which body of air is thenconductedto the room to be heated, 
thus indirectly accomplishing the resuit. The two Systems are also 
distinguished as "radiating" ,^nd "pirculatory." In th,e heating ofhous- 
eS: the ordinary hot-air furnace, is circulatory or indirect; the more 
common steam system, with a radiator in each room, is radiating, or 
direct; though steam heating is sometimes applied on the indirect 
System by passihg fresh air frorh outside over the body of steam 
coils in the cellar and carrying this heated air ihto' the room through 
pipes and registers.i 
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It is clear, and is conceded, that the Williams' patent belongs to 
the circulatory System. If there was otherwise doubt about this, it 
would be removed by the Patent Office proceedings. Williams' orig- 
inal daim 3 seemingly referred to a circulatory or indirect device, be- 
cause it provided for an air inlet port and air outlet port from the 
radiator box. 

When it was rejected on several références, he undertook to avoid 
them merely by specifying the function of his discharge from the 
radiator box, viz. : "For preventing increased or back-pressure on the 
engine." It was again rejected on the same and other références, and 
he amended by specifying the main muffler as an outlet, and also by 
specifying that the intake opening into the radiator box was for sup- 
plying fresh air. It was still again rejected, with the requirement that 
the claim should include the register as an élément of the combina- 
tion. By the "register" the Patent Office meant the opening in the 
floor of the car, provided with an ordinary valve or with gâtes for 
opening and closing; nothing else could hâve been intended. Williams 
says (in line 110, p. 2), that the register "may be of any suitable char- 
actèr to regulate the amount of beat supplied to the car," and (line 
25, p. 2), that "the heated air will be admitted in any suitable quan- 
tity through the register in the floor of the car, which is under the con- 
trol of the occupant and may be opened or closed io any desired ex- 
tent." This is Williams' own déclaration of the meaning of register. 
"A patentée is at liberty to supply his own dictionary ; and a claim is 
neither enlarged nor limited by taking its terms in the sensé given in 
the lexicon of the spécification." Kennicott Co. v. Holt Icç & Cold 

Storage Co., 230 Fed. 157, 160, C. C. A. — (C. C. A. 7). In 

response to this requirement, Williams inserted in his claim as an ad- 
ditional élément "a register in communication with the inclosing box 
for controlling the flow of heated air therefrom." He thus not only 
made a register, so defined, an élément of his claim, but more expressly 
limited his patent to the indirect, as contrasted with the direct, System 
of heating. This same limitation is emphasized by the title and intro- 
ductory paragraph of the patent, which spécifies that he has in mind 
a "heating and ventilating System." 

Pelton belongs to the direct or radiating class. He had two forms 
of his device. In the first, the radiating coil was below the floor of 
the car, and it was surrounded by a tight box, except as it carrièd an 
open grating on top and in the floor of the car. It might be possible 
to consider this as a radiator box. In the second form, the radiating 
coils were in the body of the car, and surrounded by no box, but partly 
covered by a protecting screen or hood. So far as concerns the fea- 
ture of direct or indirect heating the two are alike; both are direct. 
Each set up a circulation within the room itself, because colder air 
falls to the bottom of the room, is heated, and then rises, but neither 
one takes any body of fresh air from the outside, beats it, and then 
discharges it into the room. In the second form the radiator is set 
out into the room ; in the first form the radiator is in a recess, which 
in fact is part of the room. It is a mistake to suppose that the water- 
drip hole, the size of a lead pencil, in the bottom of the casing in the 
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first form is an opening for the admission of fresh air from the out- 
side. It was not made for that purpose ; only a negligible amount of 
air could get in ; and when the car is in motion there would be a suc- 
tion tending to pull the air the other way. So it is also a mistake to 
suppose that the devices belong to the circulatory System, because air 
from the inside of the car passes down in contact with the radiator and 
then rises ; the same thing is true of every direct radiating coil in any 
room ; the grating in the floor in one form and the perf orated screen 
in the other hâve nothing to Je with the air circulation; lay the coil, 
uncovered, on the car floor and we get the same "circulation." 

The fact that the two heaters (Williams' and Pelton's) belong in 
two Systems is emphasized by the register. An opening and closing 
register is essential to the proper opération of the indirect System; 
so the Patent Office properly insisted that it should be included as an 
élément. A direct system uses no register, but controls the situation 
by turning oflf the heat from the radiating coil, so that the coil ceases 
to radiate. This is what Peltoh does. He has a grating in the floor 
of his car, but no register whatever. He controls the température 
by closing the valve which admits heat to the radiating coils, so that 
they cease to radiate, just as in a steamheated room you turn oflf the 
steam from the radiators. 

No permissible stretch of language can make this valve in the heat- 
ing pipe in a direct system over into a register in a heated air pipe 
in an indirect system. In a vague and broad sensé there is equivalency 
because they are two known methods of controUing température, but 
Williams, in orderto get his patent, was compelled to îimit himself 
to a controlling register, and he must be held to his limitation. 

It is another way to get. at it to Sây that even if Williams' claim 3, 
as originally rejected, and then his claim 1, as twice rejected, might 
be so read as to cover Peltonistill, in order to get his patent, he in- 
serted, and accept^d as a limitation, a register which Pelton does not 
hâve. It is à typical case ofestoppel by Patent Office proceedings. 

It results that the; order of injunction must be reversed and the 
cause remanded, with instructions to enter an order directing the clerk 
of the court below to return ail môneys received by him fromi appel- 
lant in pursuance of the injunction order mentionedi and also dismiss- 
ing the bill, with costs. Smith v. Vulcan Iron Works, 165 U. S. 518, 
525> 17 Sup. Ct. 407, 41 L. Ed. 810; Mast, Foos & Co. v. Stover Mfg. 
Co., 177 U. S. 485, 495, 20 Sup. Ct. 708, 44 L. Ed. 856. 
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VAN KANNBL REVOLVING DOOK CO. ▼. STRAUS et «L 

(Circuit Court of Appeals, Second Circuit. April 19, 1916J 

No. 242. 

1. Patents ®=3l76 — Scopk or Claims. 

A patent for a revolving storm door harlng wlngs wlth "self-relenslng 
loeklng devices," which wlU be "automatlcally unlocked" when an un- 
usual pressure is exerted agalnst the wlngs, as in case of panlc, held to 
cover a structure in whlch the wlngs are held together by cbatns made 
light enough to be easlly ruptured by any unusual pressure. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. |§ 250%-252 ; Dec. 
Dig. <s=.176.] 

2. Patents ®=>328 — Validitt and Infbinqement — Revolvino Dooe. 

The Van Kannel patent, No. 656,062, (or a revolving door, the purpose 
of whlch is to so construct the wlngs that they wlll yleld to the rush of 
a panic-strlcken crowd, held valld and Infringed. 

3. Patents <S=»235— Infbingement — Change of Foru. 

Infringement is not avoided by uslng the Inventive Idea of the patent 
in another structure in an imperfect form. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. S 371 ; Dec. Dig. 
<S=235.1 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Van Kannel Revolving Door Company against 
Nathan Straus, Jesse I. Straus, Percy S. Straus, and Herbert M. 
Straus, trading as R. H. Macy & Co. Decree for complainant, and 
défendants appeal. Affirmed. 

Thls Is an appeal from an Interloeutory decree of the District Court entered 
October 28, 1915, findlng claims 2 and 8 of United States patent No. 656,062 
valld and Infringed and awardlng an injunction against the défendant for in- 
frlnglng the same. The patent Is for certain Improvements In revolving doors 
of the class whlch bas a séries of radiatlng wlngs rotating In a casing. The 
object of the présent invention is to construct the wings in such a way that 
they wlU yleld to the rush of a panlc-stricken crowd; the wlngs of the door 
ail being pushed together to the front, so as ta provide a wlde and unob- 
structed passage at each slde of the center of the door structure. The claims 
in suit are as foUows: 

"2. The combinatlon, in a revolving door, of a structure mounted so as to 
rotate about a central axis, a séries of wlngs mounted so as to swing inde- 
pendently of thelr joint rotating movement about said axis, and self-releas- 
Ing locking devices, whereby said wings are normaUy retalned in fixed radial 
relations to said central axis." 

"8. The combinatlon, in a revolving door, of a center post, wlth radiatlng 
wings normally locked to said center post but mounted so that they wlll be 
automatlcally unlocked therefrom, and swung forwardly to project slde by 
slde when pressure is exerted upon them In other than a normal direction." 

The patentée was the Inventor of a former patent for revolving doors. No. 
387,571, which had explred before the supposed infringement of the défend- 
ant herein. Thls patent operated upon a simllar method, except for the fact 
that there was no provision for the wings' swinging except on thelr center of 
rotation ; that is, there was no method by whlch they could be automatlcally 
released so as to provide an exlt for a panic-strlcken mob. The defendant'a 
device consists of a revolving door of the same gênerai character having foui' 
radial wlngs ail rotating wlth a pintle in the center of the casing. Three of 
thèse are hlnged so as to hâve a rotary motion relative to the pintle, while 
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the fourth Is rigidly connected wlth tlie pintle and can rotate only with It. 
Between each adjacent couple of wings Is a chaln, ruade light enougli to be 
easily ruptured In case a strong pressure is exerted upon opposing sldes of 
two adjacent wings. When tlie chàln between any two vvlngs Is ruptured by 
pressure from the inside tliey coUapse outwardly. Since the hluged wings 
wlll not ail lie flat with the rigid wing, and since the rigid wing nmst turiï 
tlie pintle itself to assume a position of egress, it cliances to resuit that there 
is only one position in which an exlt is permltted on both sides of the pintle, 
and that in every other position the wings block one of the two exits. The 
theory of the opération of the door is, first, that the panlc-stricken crowd shall 
break the chain ; and, second, that unless the favorable position by chance 
happens to be.the résultant of the pressures, the hinges of one, or at most two, 
of the liinged wings will also rupture, so as eveutually to swing the rigid 
wing, and then ail the other wings parallel witli the egress of the crowd. A 
rupture of the hinges, as well as of the chain, is therefore presupposed for 
the proper opération of the door, except in the single condition above indi- 
cated. The sole important question is of infringement. 

Baird, Cox, Kent & Campbell, of New York City (Clarence G. 
Campbell, of New York City, of counsel), for appellants. 

Titian W. Johnson, of Washington, D. C. (C. P. Goepel, of New 
York City, of counsel), for appellee. 

Before WARD and ROGERS, Circtiit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] Although the complète purpose of the patent is secured only 
by the rupture of the défendants' machine in two respects, yet it may 
well be that to make those ruptures effective the principle of the pat- 
ent must still be taken. That question turns upon whether the de- 
fendants' structure fairly embodies the invention contained in the 
claims themselves; that is, whether in claim 2 the phrase "a séries 
of wings mounted so as to swing independently" covers a door in 
which three out of four wings are so mounted, and whether the 
phrase "self-releasing locking devices" covers a chain which will be 
ruptured when panic ensues. The question also dépends upon wheth- 
er in claim 8 the wings are "automatically unlocked" and whether ail 
"swing forwardly to project side by side" when panic ensues. The 
phrases "automatically unlocked" and "self-releasing locking devices" 
ought to cover any devices which hâve been deliberately planned, 
whether by a mechanical adjustment, or by the proper proportioning 
of the parts, to effect a release of the wings at the proper moment, 
without the interposition of any human agent. Such is the fait mean- 
ing of the words; such the conceded purpose of the patentée. There 
is nothing in the spécifications to limit the claims to a part only of 
this their natural meaning; had the arrangement of the défendants' 
wings been the same as that of the patent, the infringement would 
hâve been too plain for argument. 

[2] The real question of doubt is because of this arrangement of 
the wings. Taken literally, the défendants' door infringes; it has a 
séries of wings, though the séries does not include ail, which are 
mounted to swing independently of their joint rotating movement, 
as claim 2 demands. Claim 8 is more doubtful in its application, be- 
cause the wings can hardly be said to swing side by side unless they 
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include in the process the rupture of the hinges, a question which we 
leave for the moment. We do not mean to détermine the cause upon 
a nice considération of the language of the claims ; that is, because 
claim 2 happens to fit verbally, and claim 8 perhaps not to fit. The 
test should be whether the défendant has used the idea of the patent 
and modified it only in respects which the patentée left open for mod- 
ification. This we think the défendant has done. The purpose of 
each was of course the same, to make a door which would secure 
safe egress to a f rightened mob ; that purpose was reaUzed in each 
case by making the wings collapse and in the final event fold side by 
side away from the pintle in the direction of egress. To do this the 
wings must, at the moment of need, hâve a motion relative to the 
pintle and that motion must be capable of realization then, and then 
only. 

[3] As we hâve already said, the release of the wings by rupture 
of the chain seems to us certainly the équivalent of a release by un- 
locking, and we think that by precisely the same reasoning the fold- 
ing of the wings side by side, in part accomplished by the rupture of 
the hinges, is an équivalent of the more elaborate mechanism of the 
patent. The wings, in short, are consciously planned so that, first 
by swinging, and then by breaking, they will assume the necessary 
position in the door. That is what the patentée disclosed, and that is 
what the défendant uses ; the only différence between them is that the 
défendant, either to economize, or to évade the patent, organizes its 
door so that it must be repaired after it has operated once. That is, 
it has used the idea in the invention, but has incorporated it in an im- 
perfect form, a subterfuge which the courts will not pass. Crown Cork 
& Seal Co. V. Standard Stopper Co. (C. C.) 136 Fed. 199, 207 ; Hub- 
bard v. King Ax Co. (C. C.) 89 Fed. 713 ; National Binding Machine 
Co. V. James D. McLaurin Co. (D. C.) 186 Fed. 992. 

The éléments of both claims being therefore appropriated by the 
défendant, the décision belovi' was correct, and must be affirmed, with 
costs. 



AMERICAN GRAPHOPHONE CO. v. AMERICAN PARLOORAPH CORP. 

(Circuit Court of Appeals, Second Circuit. June 6, 1&16.) 

No. 134. 

Patents <S=>174 — Claims — Consteuction. 

Claims in patents for minor improvements, in an art already well un- 
derstood, should be strictly construed. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 249; Dec. Dlg. 
<©=174.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by the American Graphophone Company against the American 
Parlograph Corporation. From a decree dismissing the bill, complain- 
ant appeals. Affirmed. 

C=»For other cases see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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On appeal from a decree of the District Court for the Soutliern 
District of New York dismissing the bill which was based on five let- 
ters patent for Graphophone-reproducers and Sound-reproducers. 

C. A. L. Massie and Ralph t,. Scott, both of New York City, for ap- 
pellant. 

Cabell & Gilpin and Hartwell Cabell, ail of New York City, for ap- 
pellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

COXE, Circuit Judge. This is an equity action to restrain the in- 
fringement of five letters patent for improvements in dictating ma- 
chines. , Three of thèse patents were granted to McDonald, one to Gil- 
bert and one to Haines. Thèse patents are for minor improvements 
which required little exercise of the inventive faculties. The trial 
judge dismissed the bill without opinion. 

The defendant's contention as to ail the claims in issue is that if the 
claims are construed broadly enough to include the defendant's devices 
they are invalid, in view of the prior art ; if, on the contrary, they are 
confined to the précise structures described and shown they are not in- 
fringed. 

The défendant is the selling agent of a German corporation engaged 
in the same business as the complainant. The patent to Haines No. 
1,042,110 which, apparently, is chiefly relied on by the complainant, 
must, in view of the prior art, be strictly Hmited to the construction 
shown and described. When so limited the défendant does not in- 
fringe. The Haines patent is dated October 22, 1912, and the McDon- 
ald patent 842,897 was issued February 5, 1907. It discloses a weight 
to force the stylus into contact with the record tablet. This patent and 
the patents to Clarke and the Clarke Exhibits Y and X leave little room 
for invention in the structures shown in the claims in controversy. 

The McDonald Mandrel patent No. 579,595 is invahd for lack of in- 
vention. In view of the admission of the complainant's expert that 
the principle of opération is identical with that shown in a drawing of 
the prior Watson patent, nothing further need be said. 

The Gilbert patent in view of the prior art was properly held invalid 
for lack of invention. 

The McDonald Long Bearing and Center of Gravity patents, if 
they contribute anything to the art which rises to the dignity of inven- 
tion must be stricdy construed, and as so construed they are not in- 
fringed. 

The decree is affirmed with costs. 
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TJNITBD SHOE MACHINERY CO. v. FARMINGTON SHOE MFG. 00. et al. 

(District Court, D. Maine. July 1, 1916.) 

No. 732. 

Patents <S=>328 — Validity and Infbingement — Machine fob Nailing Shoe 
Soles. 

The Casgrain patent, No. 864,951, for a machlnfe for nailing the soles 
and heels of shoes, the essentlal feature of which is inechanism by whlch 
a single dépression of the treadle first posltlvely raises the horn on 
which the shoe is flxed for nailing into operative position, and then starts 
the machine, and ou the release of the treadle the machine is autouiatically 
stopped and the horn lowered, was not antlcipated, and is valld, as dls- 
closing a nevv, usetul and meritorious invention; also held infringed. 

In Equity. Suit by the United Shoe Machinery Company against 
the Farmington Shoe Manutacturing Company and the Champion 
Shoe Machinery Company. On final hearing. Decree for complain- 

ant. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for com- 
plainant. 

John H. Bruninga, of St. Louis, Mo., and Bradley & Linnell, of 
Portland, Me., for défendants. 

HALE, District Judge. This suit in equity is brought by the United 
Shoe Machinery Company, assignée of Louis A. Casgrain, patentée, 
on United States patent No. 864,95L granted September 3, 1907, 
against th€ Champion Shoe Machinery Company, alleged to be the 
manufacturer of certain infringing machines, and against the Farming- 
ton Shoe Manufacturing Company, alleged to be using the infring- 
ing machines in this district. The invention of the patent in suit re- 
lates to a nailing machine for nailing soles and heels on boots and 
shoes. The complainant allèges infringement of claim 4 of the pat- 
ent. 

The défendants say that the claim in suit is invalid in view of the 
prior art, and that it is not infringed by either of the machines of 
the défendants. 

In référence to the subject-matter of the patent in suit, it may gen- 
erally be said that, in such a machine, a séries of nails is driven rapidly 
along the edge of the sole or heel, as one continuons opération; the 
shoe being fed automatically between the successive nail-driving op- 
érations. The shoe is supported, bottom side up, on a horn, which, 
as soon as the machine starts and while it is running, must firmly hold 
the work, pressed upwardly, or clamped against an abutment upon 
the head of the machine, so that the work will resist the downward 
thrusts of the awl and nail driver. The horn thus is held up against 
the work by the médium of a heavy spring, known as the horn spring ; 
this spring must be of SUfficient strength to resist the thrusts of the 
awl and nail driver while it affords the necessary yield of the hoin at 

â==>For other casex see sama toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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certain other stages o£ the opération of the machine. As soon as the 
machine is stârted in opération, the awl descends and punctures the 
work, and then the awl moves horizontally and feeds the work along ; 
after this, the awl is withdravvn from the work, and thereafter is 
moved back horizontally to its original position. After the awl has 
been withdrawn from the work, the driver drives a nail into the hole 
which the awl has left; the awl then descends again, makes a new 
hole, feeds the work along again, and so proceeds. Just before and 
during each feed movement, the horn is automatically depressed to 
a slight extent, against the tension of the horn spring, in order to re- 
lieve the clamping pressure on the work and permit it to be f ed ; after 
this the horn is again raised by its horn spring to clamp and support 
the work. When the machine is at rest the horn is supported in a 
position well below the head of the machine, so that a shoe can 
readily be placed on the horn by the operator, or the shoe, previously 
operated on, may be removed. 

In describing the work of the machine, the learned counsel for the 
complainant explains that when the machine is started, and before the 
awl makes its fîrst stroke, the horn must be fully raised, and put com- 
pletely under the influence of the horn spring, so as to hold the work 
solidly in position by the full force of the horn spring. The quicker 
thèse two opérations of raising the horn and starting the machine can 
be made to f ollow each other, while insuring their proper séquence, so 
that the horn will be completely raised with the full clamping pressure 
before the awl makes its first descent, the more rapidly can the op- 
erator turn out work on the machine; and if thèse two consécutive 
opérations can be successfully brought about, by a single continuons 
movement of the operator, such as the dépression of the treadle by 
the operator's foot, it is évident that great economy of'time and eflfort 
on the part of the operator will be efïected. Not only is this so in 
starting the machine, but also in stopping it. The operator, by remov- 
ing his foot from the treadle, causes the machine to come to a stop 
and the horn to drop ; and thèse two opérations are practically simul- 
taneous, but with sufficient intervàl between to insure that the last 
fastener shall be fully driven before the horn is lowered. It is ex- 
plained, further, that such a single treadle mechanism for starting and 
stopping the machine, and for controlling the movements of the horn 
at thèse times, must, of course, be properly correlated and combined 
with the power-driven mechanism for periodically depressing the horn, 
during the feed movement. 

It is urged by the complainant that the Casgrain patent in suit de- 
scribes such a single treadle mechanism, combined with such power- 
driven, horn-depressing mechanism ; the single treadle mechanism hav- 
ing certain positive connections which insure thèse results. Claim 4, 
the only claim involved in this litigation, is as f ollows : 

"4. In a machine for inserting fastenlngs, a horn or work support, a main 
(Irlving shaft, mechanism controlled thereby to depress the horn periodically, 
a clutch for the sald shaft, controlling means to throw said clutch Into or out 
of opération, a treadle, operating connections between it and sald means, to 
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start the machine, and positive connections between the treadle and horn, to 
raise the latter manually when the machine is started." 

In référence to the word "manually," the spécification points out 
that: 

"The term 'manually operated' is intended to mean operated or controlled by 
the workman or operator." 

It is alleged by complainant that the claim présents the alleged single 
treadle mechanism, and achieves the resuit of positive connections, 
which other machines had failed to reach. It is urged that the Cas- 
grain invention consists in simple and effective means whereby the horn 
is firrnly held in raised or clamping position during the opération of 
the machine, is automatically lowered when the nailing ceases (that is, 
when the operator stops the machine by removing his foot from the 
starting treadle), and is automatically put in this position again when 
the machine is set in motion to résume the nailing; that is, when the 
operator depresses the treadle to start the machine. 

In his spécification, the inventor points out that the invention re- 
lates to mechanism for controlling the position of the horn, and for 
effecting its movements, and proceeds : 

"While a fastening is being driven into the work, the latter is firmly held 
or clamped between the horn and a co-operating presser, and I hâve provlded 
hereih simple and effective means for so controlling the horn that it will 
be automatically moved away or lowered from the presser, when nailing 
ceases, and malntalned In such lowered position until the apparatus is set in 
motion to résume nailing. Such séparation of the horn and presser permlts 
the instant removal of the work from, or application of the work to, the 
horn wiih entlre freedom." 

The machine is a somewhat complicated one. So far, however, as 
relates to the issues in this case, the features of primary interest are 
the means controlled by the single treadle for starting the machine 
and for positively raising the horn, and the power-driven means for 
periodically depressing the horn during the feed movement. 

The treadle in question has, rigidly connected with it, an upwardly 
extended arm ; pivoted to the upper end of this arm is one end of a 
link, whose other end is pivotally connected to a pivot Connecting the 
ends of two toggle-forming links. 

The learned counsel for the complainant explains at length the dé- 
tails of the device, and, in référence to the positive or unyielding fea- 
ture, says: 

"While the Casgraln connections for straightening the toggle, and thus rais- 
ing the horn to its final work-clamping position, under the fuU influence of 
the horn spring, are entlrely positive and unyielding, so that this opération 
cannot fall to take place, no matter how thick the work may be; the necessary 
capacity for yièlding of the horn, due to the horn spring itself, is always 
présent for and utillzed to a greater or less extent in the means for raising 
and supporting the horn. In short, the horn spring ylelds during the horn-rais- 
Ing opération, when the horn can go no higher." 

We may better understand the important features of the patent io 
suit, if we ref er to Figure 3 : 
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Upon this siibject it is pointed out in the spécification that the de- 
pression of the end of the treadle acts "to positively straighten out 
pr set the toggle, and thereby elevate the horn"; and the complkinant 
urges thàt the "setting of the toggk before the machine is actiially 
started" is the essential thing the patentée wasseeking to do, and is 
precisely what he did. It is not necessary to discuss ail the intricacies 
of this complex machine. ' We rtiust, however, rief er to what is calléd 
the "lo8t motion" resuit, teading tQ this subject the complainant's 
counsel calls attention to thèse features: The rear end of the treadle 
carries a stud operating in the slot, cpnnected to a rod which connects 
with the controlling means of the clutch for starting and stopping the 
machine. The stud and slotted foot form a lost motion connection 
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between the treadle and the clutch, so that, upon dépression of the lef t- 
hand end of the treadle, the stud on the right-hand end of the treadle 
rises idly in the slot, without having any eiïect to raise the rod and 
start the machine, until the treadle has been depressed sufficiently to 
insure fùll straightening of the toggle and putting the horn fuUy un- 
der the influence of the horn spring, before the awl makes its first 
stroke. Just at the end of the dépression of the treadle, the stud strikes 
the top of the slot, raises the rod, and starts the machine. The spécifi- 
cation points out: 

"The horn is therefore always moved into operative position In advance of 
the starting of the machine, so that there is no danger of a fastenlng being 
driven before the work is in position to receive it." 

The treadle is acted upon by the flat spring, which, as the treadle is 
depressed, is put under strong tension and will return the treadle to 
its normal inoperative position as soon as the operator removes his 
foot from the forward end of the treadle. When the treadle is thus 
moved, to inoperative position, as soon as its rear end begins to descend, 
it permits the rod to be forced downwardly by its spring, thereby dis- 
connecting the clutch, and stopping the machine; and this is immedi- 
ately followed by the complète breaking of the toggle and the lowering 
of the horn. 

The counsel for the complainant then enters upon a full description 
of the détails of opération, which I do not think it necessary to re- 
peat. He urges that the vital thing to which attention should be called 
in this litigation is the attempt of the patentée in claim 4 to fully 
straighten the toggle before starting the machine, so that the awl will 
hâve something firm to strike against. 

In order to show precisely how the straightening of the toggle was 
effected by the patentée of the patent in suit, it is well to refer at 
once to the prior art. The main référence in the prior art is the Cutter 
patent. No. 582,579, dated May 11, 1897, disclosing a device for insert- 
ing nails in the soles and heels of boots and shoes. Both parties lay 
great stress upon this patent. The défendant says that claim 4 dis- 
tinguishes from the construction which the défendants présent in the 
sattie way that this claim distinguishes from Cutter, and that the de- 
fendants do not inf ringe claim 4. It is urged by the complainant that 
Cutter was aiming to produce the same results which Casgrain later 
did produce, namely, raising and lowering of the horn and starting and 
stopping the machine in proper séquence, by a movement of a single 
treadle in a nailing machine of the gênerai type now before us. It 
is urged that Cutter failed, because he providéd his machine with 
lost motion and yielding connections between the treadle and the horn- 
raising toggle, in order to insure the starting of the machine after se- 
curing the necessary delay relatively to the horn raising, while Cas- 
grain met with success because he located his lost motion connection 
between the treadle and the clutch controlling mechanism, and pro- 
vidéd positive connection from the treadle to the horn-raising toggle, 
so that the toggle would. always be fully straightened and the horn 
fully raised, and put under the influence of the horn spring before the 
first stroke of the awl upon starting the machine, no matter how thick 
the work to be operated on. And the complainant urges that the "sole 
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question in tîie case is whëther défendants hâve the positive toggle- 
straightening connections of Casgrain, or wliether they hâve the lost 
motion and yieldïng connections of Cutter between treadle and toggle." 

In order to présent clearly the features of the Cutter patent in- 
volved in this suit, we refer to Figure 1 of that patent. Cùtter's ob- 
ject is stated to be: 

"To produce a more practlcable, smoother operating, and a more rellable 
machine than others now in common use." 

Claim 16 is as follows : 

"A vertically movable stock support, toggles to ralse and lower sald support, 
a starting and stopping treadle mechanism operated thereby to start or stop 
the machine, a yleldlng connection between the treadle and the toggles, 
whereby the stock support is automatically raised vvhen the treadle is oper- 
ated to start thé machine and automatically lowered when the treadle Is oper- 
ated to stop the machine , said yieldïng connection allowing the treadle to be 
further operated provided the stock support is raised as far as possible before 
the treadle has caused the starting of the machine, for the purpose set forth." 

The purpose and worl^ing of this patent can be seen more clearly 

by having Figure 1 before us. 

In référence to the features disclosed in this figure, the spécification 

points out: 

"To allow the starting treadle to be 
fully depressed in case the stock 
support is raised as far as possible 
prior to the withdrawal of the wedge 
Jt6 from under the dog 37 and the 
conséquent starting of the machine, I 
provide the llnk 58 wlth a slot, 
through which one of the pins pass 
which connect sald link to the tog- 
gles or to the projection on the start- 
ing lever and insert a spring 59 with- 
in said , slot, as sliown in Fig. 1, so 
that sald spring will yield and allow 
the treadle to be further depressed, if 
necessary. This yieldïng in the con- 
nection between the starting treadle 
and the toggles may be accomplished 
by any other and équivalent means 
than by the use of the spring 59 with- 
out departing from my invention. 

"The yielding connection between 
the starting and stopping treadle and 
the device to raise and lower the 
stock support is necessary, or espe- 
clally désirable, when stock of greàter 
thicknéss than that just nailed is to 
be nailed, as the support will be 
raised as far as possible before ■ the 
wedge is withdrawn from thç dog and 
the machine started. lï this yielding 
Connection were ■ dispehsed with, It 
Wouid be riecessairyin such a case to 
depress the tr^dle with sufflcient 
force to. oyercoine the influence ofthe 
spring 23 and to force thé rod 22 up- 
ward until the wèdgè 46 was freed 
from the dog ^â7,; which opération 
. would rtf autre ; a gre^t pressure on 
the treadle. 
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"By the use of the connection between the starting lever and the de- 
vice to raise and lower the support for the stock it will be seen that said 
support is automatically raised Into operative position by the starting of the 
machine, and automatically lowered so as to remove the stock therefrom or to 
replace it when desired by the stopping of the machine." 

It is urged by the complainant that the Casgrain machine of the 
patent in suit improves upon the Cutter machine by providing positive 
connection from the treadle to the toggle, insuring that the toggle 
shall be fully straightened and the horn positively raised and put under 
the influence of the horn spring, before the machine makes its first 
stroke, entirely irrespective of the thickness of the work, the proper 
séquence being obtained by actuating the clutch just as the straightening 
of the toggle is being completed ; this will insure f ull straightening of 
the toggle before the machine makes its first stroke. Mr. Calver, the 
def endant's expert, says : 

"The real différence between the two machines is that the lost motion 
which, in the Cutter machine, is between the treadle and the toggle, Is, in the 
Casgrain machine, between the treadle and the cluteh-operating rod." 

The desirability that the toggle should be straightened before the 
machine is started is admitted on ail hands ; and it is contended by 
the complainant that this is achieved by Casgrain over Cutter. The 
two machines were brought in conflict at the Patent OfSce. Cas- 
grain's claim was first rejected on the Cutter patent; then the claim- 
ant insisted upon bis claim ; the force of his argument may be seen 
by examining the figure of Cutter's patent, to which référence has 
been made. The applicant in the Patent Office said : 

"In Cutter, when the lever ^2 is depressed into the position shown In Fig. 
1, the arni 57 will push to the left the link 58 to set the toggle levers 16, 11 ; 
but the joint Connecting the toggles 16, 17, enters a slot in the Unk 58, and a 
spring 59 Is interposed between the right-hand end of the slot and the pivot, 
so that the action of the treadle to set the toggle is not positive, but is more or 
less yieldlng, and must be so at ail times. A positive connection such as showii 
by applicant is not and cannot be construed to be the same as a spring con- 
nection in Cutter, and we hâve to ask that thèse clalms be reconsidered with 
this point in view, and it is submltted the claims should be allowed." 

After a hearing, the Patent Office ajlowed the Casgrain claim. It 
will be noted that Casgrain calls for a connection frora the treadle 
to the toggle, which "will set the toggle, there being no lost motion, 
play or yielding action whatever in the opération." This is. clearly 
distinguished from the spring 59 of Cutter, which forms a yielding 
connection between the treadle and the toggle, "whereby the action 
of the treadle to set the toggle is not positive, but. is a more or less 
yielding one, and must be so at ail times." 

Without going further into détails, I am forced to the conclusion 
that claim 4 of the patent présents a distinct and meritorious inven- 
tion, and is not anticipatéd by Cutter. ' 

Weeks & Tuttle's patent is cited in the prier art It is No. 566,359, 
datedAugust 25, 1896. In this patent the :invfintor shows three dis- 
tinct and separately operated treadles — one for raising the horn be- 
fore starting the machine, another for starting the' machine after' the 
horn has been raised, and for stopping the machine before !the horn 
235F.— 10 -, ■. ■ . . '■ ::'^ ■.:-: 
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has been lowered, and a third for lowering the horn after the machine 
has been stopped. 

It is clear that the Weeks & Tuttle patent shows three separately 
operated treadles. In the spécification it is said : 

"The horn being depressed by' the breaklng of the toggle p, the work is 
placed upoh it and then Ufted by restoring the toggle to a vertical position, it 
being understoôd, of course, that the horn has first been adjusted to the 
thickness of the work to be nailed." 

Clearly this patent discloses three treadles; and I find nothing in 
the spécification, or in the figures, tending to the conclusion that any 
two of the treadles are operated as one. The complainant in the 
patent in suit points out the advantage of the single treadle over the 
three treadles : 

"The great praetical advantage of raising the horn and starting the machine 
by a single treadle or équivalent device, operated by a single continuons de- 
pression of the operator's foot, and of stopping the machine and dropplng the 
horn by simply releasing the one treadle or équivalent device, as compared 
with separately actuated treadles for thesé différent opérations, as in Weeks 
and Tuttle, will be more f ully appreciated, when it is realized at what speed a 
machine embodying the Casgrain construction can be and is operated in prac- 
tice." 

In the Casgrain machine the horn is raised by a single treadle op- 
erated by the single dépression of the operator's foot, and is stopped 
by releasing the single treadle. It is ùnnecessary, at this point, to 
refer to the bearing of the Weeks & Tuttle patent upon the question 
of the defendant's infringement. On the question of anticipation, it 
is clear that nothing is disclosed in the Weeks & Tuttle patent which 
should be held to avoid the Casgrain patent by reason of anticipation. 

The Goddu patent in the nailing machine art. No. 310,816, is re- 
ferred to, but, I think, requires no comment. 

After examining the patents that hâve been brought before me in 
the prior art, I am constrained to find that claim 4 in the patent in 
suit is not rendered invalid by reason of anticipation. I think the im- 
provement brought before me in claim 4 shows something more than 
a mère mechanical advance in the art, and must be held to be an in- 
vention of merit. The improvement which the inventor made in this 
claim over anything in the prior art seems to hâve worked a béné- 
ficiai resuit and to be entitled to récognition as the resuit of an exer- 
cise of the créative faculty. The whole case shows, I think, that 
the patentée in this claim took the step which turned f allure into suc- 
céss. Under the well-known principles of the patent law he should 
hâve the benefit of his inventive thought. Barbed Wire Case, 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; Expanded Métal Co. v. 
Bradford, 214 U. S. 366, 381, 29 Sup. Ct. 652, 53 h. Ed. 1034. 

Infringement. 

The défendants say that their machines do not infringe daim 4, 
because they do not hâve the positive connections specified in the claim 
for raising the horn, but that they hâve yielding connections for this 
purpose. 

The défendants bring two machines before the court. Their main 
construction is shown in the drawing produced at the trial, oflfered on 
page 5 of the complainant's record, and shown at page 59 : 
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Défendants' Construction 



? 4 




In this drawing is the horn {!) ; above it is the fixed abutment upon 
the head of the machine, against which the work is pressed by the 
horn wheii raised in position. The awl and driver make their down- 
ward strokes through this abutment, as in the Casgrain device, the 
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awl feeding the work and.the driver driving the nail in the awl hole 
after the awl has been withdrawii. Below is shown the treadle at 
IJi-, pivoted at 15 to the base of the machine, and positively connected 
at 13 with one arm of the bell-crank lever 10, fulcrumed at the base at 
11. The othér arm of the bell-crank lever 10 is pivoted at 9 to the 
link 8; this arm and this link together form a toggle for raising the 
horn ;: this toggle is positively connected to the treadle and is positively 
straightëned to raise the horn fully and put it under engagement with 
the horn/spring whenever the treadle is depressed. The upper end 
of the toggle link 8 is pivotally connected at 7 to a movable sleeve 4, 
upon which rests the horn spring 5. Through this sleeve, the horn 
spindle ^ projects ; and this spindle carries the horn. The horn 
spring 5, sX its upper end, abuts against a coHar 3, on the horn spindle 
2. When the treadle H is depressed, and the toggle positively straight- 
ëned, sleeve 4 'S raised ; this raises the horn spring, the horn spindle, 
and the horn, until the horn and its spindle are stopped by the work 
coming in contact with the presser or abutment; then the continued 
straightening of the toggle and raising of the sleeve 4 will compress 
the horn spring, thus putting the horn under the influence of this 
spring, and applying to the work the firm clattiping pressure of the 
horn spring. It is pointed eut that if the work be thick the horn 
spring, in straightening the toggle, will yield more than if the work 
be thin. The contention of the défendants is that this machine does 
not hâve positive Connections between the treadle and the horn within 
the meaning of claim ^. They contend that their horn spring takes 
part in the raising of the horn and yields more or less at the end of 
the opération. On examination of the two devices it seems to me to 
be clear ihat the defendant's machine has positive connections for 
straightening the toggle and putting the horn under the influence of 
the horn spring ; that it shpws the important f unction which Cas- 
grain shows, of making a firtti support upon which the work may be 
done, by substantially the same means employed by Casgrain. Where 
Casgrain has improved upon Cutter, eliminating the yielding device of 
Cutter, the défendant has followed Casgrain. As we hâve seen, Cas- 
grain puts his lost motion connection between the treadle and the 
clutch-controlling rod, and provides positive connections from his 
treadle to his toggle ; thereby, he produces a firm support, made by 
a fully straightëned toggle and a horn spring raised positively. In 
this respect, the défendants hâve clearly followed Casgrain, and hâve 
not followed Cutter. 

With référence to the défendants' contention that their horn spring 
takes part in the raising of the horn and présents a yielding action 
at the end of the opération, I think it must be said that the horn spring 
plays the sarne yielding part with the raising of the horn, in Casgrain's 

machine> that it plays in the défendants' machine; so that, if this 

yielding élément in the horn spring négatives the présence of positive 
connections of Casgrain's claim 4 in the défendants' machine, it does 
the same thing in the Casgrain machine. 

In Casgrain's machine the lower link of the horn-raising toggle 
pushes against the horn spring; and in the défendants' machine the 
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upper link of the toggle pushes against the horn spring. The purpose 
and resuit seem idenlical in the two cases. The complainant's expert 
gives clear testimony upon this subject: 

"The, spring 5 in the défendants' machine and the spring S' in the Oasgrain 
machine are practically identlcal In (unctlon, and hâve no more to do wlth 
the opération of the parts whlch raise the horn In one case than in the other. 
For this reason 1, aocordingly, hâve no hésitation in statitig It as my opinion 
that the last élément of daim 4 of the patent in suit, reads upon and applies 
to thè construction exhlbited by the défendants' machine, as fully as it reads 
upon and applies to that of the Oasgrain patent in suit." 

The learned counsel for défendants has iîlustrated his contention 
by the use of models in his interesting argument and able présentation 
of the case. After a careful study of the two mechanisms brought 
before me, I am forced to the conclusion that the main construction 
of the défendants' machine shows ail the features of daim 4 of the 
patent in suit, and is an infringement upon that claim. I think the 
record in the Patent Office, as shown in the file wrapper, tends also 
to this conclusion. 

The défendants bring before the court a modified machine. A 
drawing of this machine is oiïered in évidence and appears in the 
record : 

Défendants' Modified Construction. 



^^s/. 
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This machine is like their main construction, except that the treadie 
IJt in the modified construction is split into two parts, one of which 
raises the horn ; the other starts the machine. 

The défendants contend that, in this modified construction, they are 
following the Weeks & Tuttle machine, and are not infringing the 
Casgrain patent. Défendants say that the two Weeks & Tuttle treadles 
for raising the horn and starting the machine are adapted and intended 
to be operated as a single treadie by a single dépression movement 
of the operator's foot, and that the Weeks & Tuttle machine is essen- 
tially the same as the défendants' modified machine. Upon exami- 
nation of the two machines, I cannot sustain this contention. The 
Weeks & Tuttle spécification does not support the idea of "simul- 
taneous dépression," of the horn-raising and machine-starting treadles, 
as I hâve already shown. It cannot, I think, be said that in Weeks 
& Tuttle there are two treadles placed near together, so that they may 
be operated and are intended to be operated by a single downward 
movment of the foot of the attendant. I think it cannot fairly bè said 
that, in the Weeks & Tuttle machine, we bave atwo-part treadie, as 
we clearly hâve in the défendants' modified machine. 

The splitting of the treadie into two parts does not aflfect its use 
as a single treadie, and does not prevent infringement. The proofs 
and the drawing show that the two treadie parts in the machine 
présent in efifect a single treadie surface, and that the operator, in fact, 
operated them the same as he would hâve operated a single pièce 
treadie; that he engaged both parts of the treadie with his foot in a 
single depressing movement, in the same way that he would depress 
the one-part treadie of the défendants' main construction. In other 
words, there was clearly "simultaneous dépression" of the two parts 
of the treadie in the défendants' machine, and that such "simultaneous 
dépression" did not exist in the Weeks & Tuttle device. Without 
dwelling on the détails of proof , brought before me, I am constrained 
to find that the défendants' modified construction cannot be sustained 
as following the Weeks & Tuttle patent, but that it does clearly fol- 
low claim 4 of the patent in suit, and is an infringement of such claim. 
I think it is as clear an infringement as is the machine of the de- 
fendants', first brought before us. 

My conclusion, then, is that claim 4 of the Casgrain patent is not 
invalidated by the prior art, but is a valid claim ; that it présents a 
new, useful, and meritorious invention ; that the défendants hâve in- 
fringed this claim, both by their main construction and also by their 
modified construction. 

A decree may be entered for an injunction and an accounting as to 
both constructions of the défendants. The complainant recovers costs. 

The complainant may présent a draft decree, on or before July 
17, 1916. The défendants may présent corrections, if any, on or be- 
fore July 31, 1916. The decree is to be settled August 7, 1916, at 
10 o'clock a. m. 
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THACHER V. INHABITANTS OF TOWN OF FALMOUTH. 
(District Court, D. Maine. June 27, 1916.) 
No. 731. 

1. Patents <3=>328 — Validity— Concbete Aech. 

The ïhaclier patent, No. 617,615, for a concrète arch, Is void for lack 
of invention; tlie arcli of the patent in ail its essential features having 
been previously described and illustrated in a prlnted publication in this 
country and in a foreign country. 

2. Patents ®=68 — Validity — Description in Pbinted Publication. 

A printed publication, describing a device or structure, to be effective 
to invalidate a subséquent patent therefor, under Rev. St. § 4886 (Comp. 
St. 1913, § 9430), is anything wbich is printed and, vi'ithout any injunc- 
tion of secrecy, is distributed to any part o£ the public in any country. 
It is not essential that the device so described should hâve been in use, if 
the information conveyed to the public is sufBcient to enable one skilled 
in the art to make and use it. 

[Ed. Note.— For other cases, aee Patents, Cent. Dig. §§ 82, 83; Dec. 
Dig. <g=»68.] 

In Equity. Suit by Edwin Thacher against the Inhabitants of the 
Town of Falmouth. On final hearing. Decree for défendant. 

A. Alexander Thomas, of New York City, for complainant. 
S. W. Bâtes and David E. Moulton, both of Portland, Me., for de- 
fendant. 

HALE, District Judge. [1] This suit in equity allèges infringe- 
ment of the first and third claims of letters patent of the United States, 
No. 617,615, issued to the complainant, Edwin Thacher, January 10, 
1899, and relating to concrète arches for bridges, or vault covering, or 
for spanning openings in building construction. The claims in suit 
are: 

"1. The comblnatlon wlth abutments, and a concrète arch spanning the in- 
tervening space, of a séries of métal bars, In pairs, one bar of ea.ch, pair 
above the other, near the intrados and extrados of the arch, and extendlng 
well into the abutments, each bar of a pair being Independent of the other, 
substantlally as described." 

"3. The comblnatlon with abutments, and a concrète arch spanning the 
space between the abutments, pf a séries of métal bars in pairs, one bar of 
each pair above the other bar, near the extrados and intrados of the arch, 
each bar of the pair belng Independent of the other, and one bar of each 
pair extendlng well into the abutment, substantlally as described." 

At the outset of the spécification, the inventor says : 

"My Invention relates to concrète arches for bridges or vault covering, or 
for spanning openings in building construction; and it has for its object an 
Improved arch structure in which iron or steel bars are imbedded in con- 
crète near the outer and inner surfaces of the arch in such a manner as to 
assist the concrète in reslsting the thrusts and bending moments to which 
the arch is subjécted." 

Cs»For other cases see same topic t KEY-NUHBËR in ail K«r-Numbered Digests & Indexes 
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The inventer then proceeds to state in détail certain détails o£ his 

constructiën y " 

"By my Invention I provide, flrst, for an effective connection between the 
bars and ttie concrète, employing lugs, dowels, bolts, or rivets, wliicb pas» 
througli the bars and project into tlie concrète, in which they are embedded, 
and thereby reinforee tlie adliesion between the métal and the concrète and 
prevent any end movement of the bar through the concrète, so that the com- 
plète crushing or shearing of the concrète must take place before a séparation 
can be efCected. Second, I employ bars of such a form that they can readily 
and cheaply be spliced if a greater length of bar is required than that which 
can be conveniently roUed or shipped. Third, I provide bars that can be 
manufactured at a small cost and as a standard or stock article and can be 
readily bent when used to the curve of the arch into which they are to enter. 
Consequently they can be stored or shipped In straight form. lu ordinary 
structures and generally I arrange the bars in pairs, whlch are usually dis- 
posed so that one of the pair rests vertlcally above the other member of 
the pair ; although I do not conslder this manner of disposlng of the bars 
as essentlal In ail cases. The bars act as the flanges of beams to resist bend- 
ing moments, whereas the shearing stresses, whlch are small, are taken by 
the concrète alone. In their normal condition the bars and the concrète 
act together, and the work done by each dépends on Its moment of inertla and 
modulus of elastlcity ; but if the concrète is détective and bas a tendency to 
crack, the bars wlll greatly ald in resisting such tendency, and if a crack 
should take place the relation of the parts will be changed, and the bars 
will do the work of the concrète, and prevent the falling of the structure." 

The défendants say that the daims in suit are invalid by reason of 
anticipation, and because, in view of the state of the prior art, they 
do not disclose invention. They allège also that, under a proper con- 
struction of this claim, no infringement is shown. 

The patent has been sustained by the District Court of Maryland. 
Thacher v. Mayor and City Council of Baltimore (D. C.) 219 Fed. 
909. The opinion of Judge Rose has been affirmed by the Circuit 
Court of Appeals for the Fourth Circuit. 230 Fed. 1022, 144 C. C. 
A. 659. It has been sustained in Thacher v. Transit Const. Co. (D. 
C.) 228 Fed. 905, where Judge Thomas, for the District Court in the 
Southern District of New York, held that the patent was valid, but 
was not infringed by the défendant company. The décision of Judge 
Thomas has been affirmed by the United States Circuit Court of Ap- 
peals for the Second Circuit, 234 Fed. 640, — C. C. A. .: 

The défendants, however, hâve cited certain printed publications re- 
lating to examples of German Monier construction, which, it is con- 
tended, were not before the court in the cases to which I hâve referred, 
were not shown in the Eatent Office, and are now for the first time 
brought before a court. 

[2] The Revised Statutes of the United States, in section 4886, 
provide: ,, 

"Àny person w'ho has invented or discovered any new and useful art, ma- 
chine, manufacture, or composition of matter, or ^ny pew and usefvll im- 
provements thereof, not known or used by others in this country, before hls 
invention or discovery thereof, and not patented or deseribed in àny printed 
publication in this or any forelgn country, before his Invention or discovery 
thereof," etc. Comp. St. 1913, § 9430. 
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The défendants contend that the ' invention disclosed in the patent 
in suit was described in a printed publication in this and iii a fôfeign 
country before the invention set forth in the patent. 

An important publication, brought to the attention of the court, is 
the following: It is in évidence that in 1895 the Zeitechrift, of the 
Austrian Society of ' Engineers and Architects, published in a supplé- 
ment the results of a séries of tests made in full-sized arch bridges of 
certain well-known types, for the purpose of getting data for calcula- 
tions. Among other publications was the description of a bridge 75 
feet long, built on the Monier plan, with longitudinal wires about 
one-half inch in diameter and cross-wires about one-fourth inch in 
diameter. The proofs contain also cuts and descriptions of the bridge 
construction. This publication is shown to hâve been made some time 
before the application for this patent was filed. The complainant ob- 
jects to the Zeitschrift as a publication. I find, however, that it was 
published in May, 1895, before the date of Thacher's invention ; that 
it is the officiai journal of the Austrian Society of Engineers and 
Architects. I can see no reason why it should not be admitted as one 
of the proofs in the case. 

A printed publication is anything which is printed, and, without any 
injunction of secrecy, is distributed to. any part of the public in any 
country. Walker on Patents (4th Ed.) § 56. In Rosenwasser v. Spieth, 
129 U. S. 47, 9 Sup. Ct. 229, 32 h. Ed. 628, the Suprême Court held 
that the device before it had been anticipated in a German publication 
half a century before. The publication in that case does not appear 
to hâve been anything more distinct or definite than the publication be- 
fore us in the case at bar. 

In Britton v. White Manufacturing Co. (C. C.) 61 Fed. 93, 95, for 
the purpose of showing the state of the art, Judge Townsend of the 
Circuit Court admitted in évidence a pamphlet purporting to be a 
number of a coachmakers' magazine, printed for gênerai circulation, 
bound up with other numbers, and containing références to advertise- 
ments, with terms therefor. 

I think the Zeitschrift must be held to disclose a construction hav- 
ing in combination ail the éléments of the patent in suit. It contains 
the abutments, the concrète arch, the séries of pairs of bars, one bar 
of each pair near the intrados, and the other pair near the extrados ; 
it shows each bar extending well into the abutments, after the comple- 
tion of the abutments. I think there can be no doubt that the con- 
crète work, into which the arch extends, must be held to be a part of 
the abutment after the construction is complète. Each bar of the pair is 
clearly independent of the other bar of the pair. It appears that the 
wires in use, under the System disclosed in this publication, were one- 
half inch in diameter. A wire of this character may well be called a 
bar ; the reinforcement used in the construction described in the pub- 
lication was something more than a wire netting. 

We hâve before us the drawing of Figure 1 of the Thacher patent ; 
also of the defendant's construction at page 4 of the record. Having 
thèse two drawings in mind, if we examine the drawing described by 
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the Zeîtschrift publication, found at page 74 of the record, we shall 
see that this drawing appears to présent the éléments of the Thacher 
patent and of the defendant's construction, as I hâve just referred to 
them in détail. 

FiG. 1 OF THK THACHEK PaTENT. 
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The learned counsel for the complainant urges that the exhibit il- 
lustrating the Zeitschrift disclosure shows merely an experiment, that 
the bridge shown in the drawing was never used for commercial pur- 
poses, and that, after the tests were'made, it was torn down by plac- 
ing predetermined loads upon the horizontal platform with which it 
was provided. 

The court is now dealing with the question whether or not this 
complainant had invented or discovered any new and useful improve- 
ment, not described in any printed publication in this or any foreign 
country, before his invention or discovery thereof. It is the duty 
of the court to find whether or not the complainant had a right to 
a monopoly claimed by his patent ; whether or not there was public 
knowledge, derived from a printed publication before his patent, of 
the improvement described in it. Upon this issue the Zeitschrift dis- 
closure is offered in évidence, to show what knowledge the public 
had, from a printed publication, at the time of this patent. Under 
section 4886 of the Revised Statutes of the United States, patents 
and printed publications rest, upon the same ground. Equitable As- 
phalt Maintenance Co. v. Parker Washington Go. (D. C.) 197 Fed. 
927. The question in each is whether sufficiént information is given 
to enable one skilled in the art to make and use the invention dis- 
closed. It is not necessary to show that the device illustrated has 
been in use, if the publication is made and the information conveyed 
to the public is sùfficient. As bearing on this question the publication 
is not invalidated by the fact that it was made for the purpose of giv- 
ing the resuit of a séries of tests. Cîourts hâve diçcredited works of 
expérimentation by patentées^ because experirnents are made, not for 
the purpose of commercial use, but merely to see whether the in- 
ventors making the experiments will apply for a patent. What the 
courts hâve said upon this subjçct bears upon the question of public 
use, and does not apply to a case where the court is seeking to find 
whether an alleged improvernent has been discovered in a printed 
publication. In W<ilker on Patents (4th Ed.) § 95 et séq., and cases 
cited thereunder, is found aidiscussion of the effect of expérimental 
use as opposed to public use; but this bas nothing to db in deciding 
whether a patentee's alleged invention "was described in; any printed 
publication in this or any foreigii: country before his invention or 
discovery thereof." • ^ 

The Zeitschrift device appears to belong to the German Monier 
System. It is not necessary, hpWever, to décide to what system it 
belongs. In my opinion it discloses public knowledge of the improve- 
ment in question. In view of this disclosure, the proofs lead me to 
believe that the complainant did not discover anything new. He en- 
larged some of the longitudinal wires; he pmitted some of the latéral 
wires ; he made some other mechanical changes ; by thèse means he 
thought he would be enabled to build a bridge more economically 
than it could be built under the Monier System. The resuit is shown 
in what the complainant has brought before the pubhc. He testifies 
that he had read a paper produced by Frederick Von Emperger be- 
fore the American Society of Civil Engineers, giving a sketch of the 
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Monier System. This was some time before Von Emperger produced 
his patent, No. 583,464 in 1897, to which référence bas been made 
by the courts. The complainant testified that this paper started him 
upon the line of inventive thought which led up to this patent. The 
proofs do not induce the belief, however, that Mr. Thacher made any 
advance in the art. Variations of size of wires do not constitute 
invention; vi^idening the spaces between the bars, to enable an en- 
gineer to use coarser concrète, is not invention; dispensing, in whole 
or in part, with unessential parts, is not invention ; producing economy 
in bridge building, by consolidating numerous small bars into one large 
bar, cannot be said to be invention. Thèse things are mechanical ; 
they relate to good engineering ; they do not disclose inventive thought. 
The courts hâve never had before them examples of the publications 
to which I hâve called attention. In the Maryland case the District 
Court did not refer to any pubHcation like this. In speaking of the 
Monier invention Judge Rose said : 

"In ail the forms of hls invention, and ail the purposes to which he sought 
to apply it, a metalllc grillage remained an essential élément of the completed 
structure" 

When we examine the samples of Monier construction brought be- 
fore Judge Rose, we find that the éléments of that construction con- 
sisted of a rude arch of reinforcing grillage distributed generally 
through the mass, as shown in the United States Monier patent. It 
appears, also, that a certain French patent, 77,165, was also shown 
in the Maryland case. This appears to show a Monier bridge having 
upper and lower networks arranged in the arch and extending into the 
abutments. When we examine the description of that patent, and 
the uncertain character of the drawing, it appears that, while three 
Unes of reinf orcement were shown extending longitudinally to the 
arch, there seems to be a grillage of wire reinforcement running verti- 
cally and horizontally through the mass, so that the whole arch ap- 
parently becomes a solid body of wire and concrète, and to présent 
what Judge Rose has spoken of as a metallic grillage. There is nothing 
in what the court has said in that case which induces me to believe 
that any patent or publication was brought before it showing the 
essential éléments shown in the Zeitschrift publication. It is clear 
that no such éléments were before the court in the Transit Construc- 
tion Case. In that case, in speaking for the Court of Appeals, Judge 
Chatfield points out the leading éléments of Thacher's patent : 

"The spécification in the original Thacher application shows that the 
patentée was seeking to imbed his bars firmly, and that he contemplated for 
this purpose the use of bars with extensions or projections in order to allow 
better holding by the concrète. He also contemplated the possibility of uslng 
jointed or extension bars, so that they might be put in place in smaller sec- 
tions and that the lower bar or the lower part of each bar could be covered 
with concrète first. He planned to hâve one of the bars near what is called 
the extrados of the arch and other near the intrados, thus having one foUow 
the curve of the upper surface and the other the curve of the lower surface. 
He contemplated and has always used some means of holding the. bars in 
position until the concrète was completely around them, and thèse means can 
be left In the concrète or removed as may be most convenient. But in ail of 
this structure the patentée had in mind the Idea which was not claimed by 
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Mmiken (but was recogjjlzed by Von Emperger) of using two single rods or 
bars, wbich should net in any way obtain povver to resist a strain or stress by 
direct truss-liUe connection wlth tlie other bar of the pair. 

"ïhls proved to be the ultimate patentable idea IH the Tliadier application 
and in this sensé the patent seems to hâve properly been held valld." 

When we examine the Zeitschrift publication, we find the same 
éléments in this construction which the court points out to hâve been 
the leading éléments in the Thacher patent. We find the idea of the 
two single rods or bars, one near the extrados and the other near the 
intrados ; one f ollowing the curve of the upper surface of the arch 
and the other the curve of the lower surface. The purpose of thèse 
rods in the Thacher patent and in the Zeitschrift drawing Is to resist 
the tensile stress, as has beenpointed out by one of the experts. This 
was the leading f eature of both structures. As I hâve already pointed 
out, we find ail the other éléments of the Thacher patent in this pub- 
lication. I think it may fairly be said that there is no publication like 
the Zeitschrift before either of the courts which hâve heretofore 
passed upon the validity of this patent. 

After a careful examination of the Zeitschrift publication, I am 
constrained to hold that Mr. Thacher's alleged invention in the pat- 
ent in suit was described in a printed publication previous to bis ap- 
plication for a patent, and that such printed publication was made in 
this country and in a foreign country. By reason of this publication 
I find that the patent in suit does not disclose invention; it is there- 
fore invalid. 

Having taken this view of the publication to which I bave referred, 
it is not necessary to refer to other publications, although other pub- 
lications are produced, illustrating the German Monier system. 

In view of my conclusion as to the validity of the patent, it is 
not necessary to discuss the question of infringement. 

The bill of complaint is dismissed, with costs. A decree may be 
drawn dismissing the bill. Let such decree be filed in court on or 
before July 25, 1916. The défendant may présent corrections not 
later than July 31, 1916; the decree to be settled August 7, 1916, at 
10 o'clock a. m. 



H. D. SMITH & CO. V. SOUTHINGTON MFG. CO. 

(District Court, D. Connecticut. July 26, 1916.) 

No. 1431. 

1. Patents ©=283(1) — Aqkeements— Estoppel. 

Wliere défendant, having been threatened with an Infringement suit, 
agreed to destroy ail machinery used in the construction of those portions 
of the tool which were elaimed to be an infringement, to deliver up ail 
tools on hand, to respect the validity of the patent, and to thereafter 
avoid ail infringenients, such agreement as between the parties established 
the validity of the patent and the prior infringement, but does not pre- 
vent défendant from showing that tools subsequently constructed, dlffering 
from the original ones, did not infringe tlie liaient, and for that purpose 

4@=35For other cases see same toplc & KBY-NUMBER in ail Key-Nutnbered Dlgésis & Indexes 
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défendant may show the prior art as limiting the scope of complainant's 
patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 44S-4.50, 452 ; Dec 
Dlg. ©=283(1).] 

2. Patents <S=>272, 311— Infbingement Sdits— Pbior Akt. 

In an infringement suit, proot' of the state of the prior art to aid In the 
construction of the patent is admissible in equity cases without any aver- 
ment in the answer touchlng the subjeet, and in actions at law without the 
giviug of the notice requlred when évidence is offered to invalidate a pat- 
ent. 

[Ed. Note. — For ôther cases, see Patents, Cent. Dlg. §§ 417, 541, 542; 
Dec. Dig. <©=272, 311.] 

3. Evidence ®=>5(1) — Judicial Notice — Matters of Common Knowledge. 

The court is bound to tal^e judicial notice of matter.s of coinmon knovvl- 
edge. 

[ïjd. Note. — For other cases, see Evidence, Cent. Dlg. § 4 ; Dec. Dig. 
<S=5(1) ; Patents, Cent. Dig. § .543.] 

4. Patents ©=168(2) — Claims— Sukbendeb. 

Where a patentée did not appeal from the décision of the examiner 
rejecting hls claims, but filed new and more restrlcted claims, he is, re- 
gardless of the propriety of the examiner's décision, presumed to hâve 
dedicated to the public ail claims withdrawn. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244; Dec. Dig. 
<g=168(2).] 

5. Patents ®=5328— Construction— Infringement. 

Patent No. 737,179, for an improvement in serew-drivers, held, in view 
of the proceedings in the Patent Office and the prior state of the art, to 
be llmlted to the conoidal shape of the bolster and lower part of the handle, 
and, as llmlted, not to be infringed. 

6. Patents <S=>31t)— Infringement Suits— Relief — Unfair Compétition. 

In a suit for infringement of a patent, no relief for unfair compétition, 
in that défendant dressed Its goods so as to palm them off on the public 
as those of complainant, can be granted. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 562; Dec. Dlg. 
<©=j316.] 

In Equity. Suit by the H. D. Smith & Co. against the Southington 
Manufacturing Company. Bill dismissed without préjudice to suit for 
other infringement. 

Samuel H. Fisher and H. E. Rockwell, both of New Haven, Conn., 
for plaintiff. 

George D. Seymour, of New Haven, Conn., for défendant. 

THOMAS, District Judge. The plaintiff is the owner of letters 
patent No. 737,179, granted August 25, 1903, upon the application 
of William S. Ward, plaintiff's assigner, for an improvement in screw- 
drivers. The patent contains two claims, and the bill of complaint 
charges the défendant with infringement of both claims. An answer 
has been filed denying infringement, and the case arises upon final 
hearing on the pleadings and proofs. 

[1] Prior to October 7, 1912, the défendant had made a Chinese 
copy of the device of the patent. Suit for infringement was threaten- 
ed by the plaintiff and thereupon on said date the plaintiff and the 
défendant entered into an agreement whereby the défendant agreed 

(g^sFor nhpr oa-sp"! see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
235 F.— 11 
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to destroy ail dies used in the construction of the parts of the screw- 
drivers which were claimed by the plaintifif to be an infringement of 
the patent, to deliver up to the plaintifif ail stich screw-drivers then 
on hand, to respect the validity of the patent, and thereafter to avoid 
any and ail infringements, direct or indirect, either by the manufac- 
ture of screw-drivers of the forms particularly involved or other- 
wise. The défendant then proceeded to manufacture and sell another 
screw-driver which it now allèges does not infringe the patent. The 
effect of this agreement is such that the validity of the patent and 
the fact of infringement prior to the date of the agreement, including 
such a construction of the claims as would include the article pre- 
viously made, are no longer in issue between the parties. But this 
estoppel does not prevent the défendant f rom showing that the screw- 
drivers made since the date of the agreement (assuming that they diiïer 
from those made before) do not infringe the patent. For the pur- 
pose of showing that the new article does not infringe, the défendant 
is at liberty to prove the prior art and the proceedings in the Pat- 
ent Office while the application was there pending. This view is 
directly supported by the décision of the Circuit Court of Appeals 
for this circuit in American Specialty Co. v. New England Enameling 
Co., 176 Fed. 557, 558, 100 C. C. A. 193, 194, which, in its controlling 
features, is the counterpart of the case at bar. There the défendant 
in an infringement suit had, prior to the suit, entered into an agree- 
ment with the plaintiiï conceding the validity of the patent and agree- 
ing not to infringe it in the future. The Circuit Court granted the 
plaintifif a preliminary injunction, which on appeal was reversed, the 
défendant contending that the new article was of a somewhat dififerent 
type from the article included in the agreement, and therefore not 
an infringement. The judgment of the Circuit Court of Appeals grant- 
ing a reversai was delivered by Judge Lacombe, who, in the course of 
the opinion, said : 

"While défendant may not dispute the validity of the patent, nor sncli a 
construction of its claims as will cover kettles of the type it first made, it 
may sliow, if it can, that those of the later type are not withln the patent ; 
and in considering this question the court may look into the prior art and 
construe the spécifications in the lisht of the file wrapper, in order to déter- 
mine whether the new style of kettle also infringes the patent." 

Such again is Noonan v. Chester Parle Athletic Club Co., 99 Fed. 
90, 91, 39 C. C. A. 426, 427, decided by the Circuit Court of Appeals 
for the Sixth Circuit (Taft, Lurton, and Day, Judges) where it was 
held that an estoppel preventing a défendant from denying the va- 
lidity of the patent did not prevent him from denying infringement, 
and that in determining such an issue it is admissible to show the 
State of the prior art involved that the court may find what the thing 
was which was included in the estoppel, and thus détermine the pri- 
mary or secondary character of the patent, and the extent to which 
the doctrine of équivalents may be invoked against an infringer. The 
estoppel in that case arose from an assignment of the patent in suit, 
and the court in its opinion said: 

"It seems to be well settled that the assigner of a patent is estopped from 
saying his patent is vold for want of novelty or utility, or because anticipated 
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by prior Inventions. But thls estoppel, for manif est reasons, does not pre- 
vent him from denying Infrlngement. To détermine such an issue, it is ad- 
missible to sliow the State of the art involved, that the court may see what 
the thing was which was assigned, and thus détermine tlie primary or second- 
ary character of the patent assigned, and tbe extent to which the doctrine o£ 
équivalents may be Invoked against an infringer. The court wlU not assume 
against an assigner, and in favor of his assignée, anything more than that the 
invention presented a sufficient degree of utllity and novelty to justify the Is- 
suance of the patent assigned, and will apply to the patent the same rule of 
construction, with this limitation, which would be applicable between the 
patentée and a stranger. Babcock v. Clarkson, Ô3 Fed. 607, 11 C. C. A. 351 ; 
Bail & Socket Fastener Co. v. Bail Glove-Fastening Co., 58 Fed. 818, 7 O. C. 
A. 498; Cash-Carrier Co. v. Martin, 67 Fed. 786, 14 C. C. A. 642; Chambers 
v. Crlchley, 33 Beav. 374; Construction Co. v. Stromberg (C. C.) 66 Fed. 550; 
Clark v. Adle, 2 App. Cas. 423, 426." 

[2] Thèse authorities are directly in line with the well-established 
rule that prcx>f of the state of the art is admissible in equity cases with- 
out any averment in the answer touching the subject, and in actions 
at law without giving the notice required when évidence is offered to 
invahdate the patent, for the purpose of aiding the court in the con- 
struction of the patent. Dunbar v. Meyers, 94 U. S. 187, 198, 24 L. 
Ed. 34. 

[3-5] We are therefore brought to the vital question hère involved, 
Is the différence between the ne w screw-driver and the old screw- 
driver made by the défendant such as to take the case out of the 
claims and thus enable the défendant to escape the charge of infringe- 
ment? Thèse claims are as foUows: 

"1. As.a, new article of manufacture, the herein-descrlbed screw-drlver, con- 
sisting of the blade, the round shank, conoidal bolster, handle-web, and butt, 
ail formed in one pièce, and the handle-scale,? secured to the sald handle-web, 
the handle portion being elliptical in cross-section for the most part, but grad- 
ually merging with the conoidal bolster by a gentle taper into the clrcular 
tool-shank, thus providlng for a flrm grasp whlle facilitatlng a nice control 
by pressure of the flnger and thumb upon the shank of the tool. 

"2. As a new article of manufacture, the herein-described screw-driver, con- 
slsting of the blade, the round shank, conoidal bolster, handle-web, and butt 
ail formed in one pièce of drop-forged métal shaped as described, the handle 
portion being elliptical in cross-section for the most part, but gradually merg- 
ing with the conoidal bolster by a gentle taper into the circular tool-shank, 
thus providing for a flrm grasp while facilitatlng a nice control by pressure 
of the flnger and thumb upon the shank of the tool." 

In eonstruing thèse claims and determining the question of their 
construction and just what they cover, the best source of information 
is the spécification of the patent, and, in connection therewith, the 
history of the application while it was pending in the Patent Office. 
The patent is a very simple one. The patentée first states that the 
object of his invention "is efficiency of the article." He then proceeds 
to describe its mechanical construction by référence to the àccom- 
panying drawings, after which he states that: 

"The screw-driver is very flrm, substantial, and solld, while at the sam» 
time It Is of a graceful and effective form and partlcularly con veulent to 
handle." 

From the prior art which is introduced in évidence, and from mat- 
ters of common knowledge and use which the court is bound to judi- 
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cially notice (Brown et al. v. Piper, 91 U. S. 37, 23 L. Ed. 200; King 
V. Gallum, 109 U. S. 99, 3 Sup.Ct. 85, 27 h. Ed. 870), it appears that 
varions kinds of cutlery and utensils used by hand had scale handles 
in which the blade, the shank, the handle-web, and the butt were 
ail formed in one pièce, and the hàndle-scales were secured to the 
handle-web. Such gênerai construction is shown in the Rubel pat- 
ent, No. 86,252, of January 26, 1869, the Rubel patent, No. 78,328 
of May 26, 1868, and thé Frary patent, No. 172,874 of February 1, 
1876, ail of which preçeded, by a considérable time, the application 
for thé patent in suit. The prier art also shows high-class wrenches 
of the same construction with handle-web and wrench-bar made of a 
single drop forging. 

The original application for the patent in suit as filed contained 
only one claim covering thésè dev.ices, which was as follows : 

"As a new article of manufacture, the herein-descrlbed screw-driver, conslst- 
Ing of the blade, shank, conoidal bolster, handle-web, and butt ail formed in 
one pièce, and the handle-scàles secured to the said handle-web." 

This claim was promptly rejected on the ground that the applicant's 
device presented a mère double use of the structure shown in the Rubel 
patent, No. 86,252, the Rubel patent. No, 78,328, and the Frary patent. 
No. 172,874. This. rejection was acqyiesced in, and the claim anaend- 
ed by characterizing the word "shank" by the adjective "round," and 
by inserting an additional claim as follows : 

"The herein-descrlbed screw-drlver, consisting of the blade, shanK, bolster, 
handle-web and butt, ail formed in one pièce with the hamraer face 12 at the 
extrême end of the butt, and the handle-scales secured to the said web" 

— the applicant at the same time stating that: 

"The amended claims are thought to avoid the références, because none of 
the références show either the round shank, the conoidal bolster, nor the butt 
with the hammer face." 

Thèse amended claims were again promptly rejected because they 
did not présent any invention over the références of record, and this 
rejection was acquiesced in. 

The applicant thereupon amended his spécification by substituting 
for the word "shoulder" the word "face" as it now appears in lines 
31, 32, 35, and 37 of page 1 of the printed spécification, and by adding 
the word "drop" before the word "forged," as it now appears in Une 
42 of page 1 of the printed spécification, and by inserting further the 
following: 

"I deem the conoidal shape of the bolster and lowér part of the handle, 
merging from an elliptlcal cross-seetion Into the clrcular one of the blade- 
shank by a gehtle taper without any shoulder or abrupt break, as important 
because it permits the operator, while malntaining a firm grip upon the main 
portion of the handle, to bring hls flnger and thumb down upon the bit-shank 
to control the point of the blade with great nicety. I also (îeem as Important 
the partloular form of the handle-scale-reeelving faces of the bolster and butt 
of the métal part of the tool, which are readily manufactured by drop-forging" 

— and further by inserting after the last Hne of claim 1, the following: 

"The handle portion being elliptlcal in ci-oss-sectiou for the most part, but 
gradually merging with the conoidal bolster by a gentle taper into the clrcular 
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tool shank, thus providiug for a firm grasp while facllitating a nice control by 
pressure of the flnger and thumb upon the shank of the tool" 

— and by striking out claim 2 and substituting therefor the second 
claim as allowed. 

The patent was then allowed with thèse amendments after the pat- 
entée had an opportunity to appeal from the décision of the eîc- 
aminer rejecting his application. No appeal was taken. He must 
therefore be held to hâve surrendered to the public what he thus con- 
ceded, and it is immaterial whether the examiner was right or wrong 
in making the rejection. Sargent v. Hall Safe & Lock Co., 114 U. S. 
63, 86, 5 Sup. Ct. 1021, 29 L. Ed. 67; Shepard v. Carrigan, 116 U. 
S. 593, 598, 6 Sup. Ct. 493, 29 L. Ed. 723 ; Roemer v. Peddie, 132 U. 
S. 313, 317, 10 Sup. Ct. 98, 33 L. Ed. 382; Knapp v. Morss, 150 U. 
S. 221, 224, 14 Sup. Ct. 81, Z7 L. Ed. 1059; Moi'gan Envelope Co. v. 
Albany Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, 38 L. Ed. 500. 
Thèse amendments to the spécification and claims, and the amendéd 
claims, must be construed with référence to the spécification, and weré 
manif estly a nàfrowing of the patent and its claim as originally applied 
for, and this narrowing of the claim was accepted by the patentée as 
a condition précèdent to the grant of the patent. The claims as allowed 
cannot, by any possibility, be construed to cover what was previously 
rejected, and this is particularly true as the patent in suit is of a nar- 
row character of invention which does not entitle the patent to any 
considérable range of équivalents, but must be strictly construed 
and limited. Computing Scale Co. v. Automatic Scale Co., 204 U. 
S. 609, 621, 27 Sup. Ct. 307, 51 L. Ed. 645. < 

It follows therefore that the défendant does not infringe unless its 
alleged infringing device contains those éléments or characteristics 
which were injected into the patent in suit as a condition précèdent 
of the grant. In my opinion, the defendant's device does not contain 
thèse éléments or characteristics. To be sure, the différence is very 
slight, but slight as it is, it was sufiicient to convince the Patent Office 
that the patent should be allowed, and if it was sufficient for the latter 
purpose, it must be sufficient to escape the charge of infringement. 
The patent was not allowed until the conoidal bolster had been charac- 
terized as to shape and function, and this feature now becomes the 
prime feature of the patent, and, with respect of patentable novelty, 
it is the exclusive feature; indeed, it was so recognized by the Patent 
Office as differentiating applicant's device from the table knives of the 
prior art. Moreover, the "gentle taper" of the bolster "without any 
shoulder or abrupt break" is permissive and not positive. The real 
fact is that the ultimate control bf the blade is not efïected through the 
bolster, but through the bit shank which is circular in cross-section. 
With his finger and thumb stretched over the smooth taper of the 
bolster the operator can reach down over the same upon the bit shank 
and thus efïect the control of the blade. But the patentée abandoned 
to the public by his failure to appeal from the examiner his original 
broad claim covering a screw-driver having its métal portion made in 
one pièce and provided with handle-scales, and accepted a patent with 
a limitation restricting his monopoly to a screw-driver possessing cer- 
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tain alleged functional advantages proceeding from a carefully de- 
fined form. Even if the theory upon which the patent was granted was 
chimerical and imaginative, the patentée is as much bound by it as 
though supported by a sound distinction, and if sufficient to justify 
the issuance of the patent, it must be sufficient now to show what was 
pld and to distinguish what is new, and thus to aid the court in the 
construction of the patent. My conclusion therefore is that, as the 
défendant does not use the conoidal shape of the bolster and the 
round shank as set forth fully in the amendment to the spécification 
and definitely described in the claims as allowed, it does not infringe. 

[6] Plaintifif's counsel has called attention to apparently unfair 
devices in the way of get-up, dress, etc., from which it is suggested 
that défendant is seeking to deceive the public into a belief that its 
screw-drivers are those of the plaintiff. This inquiry is not open in 
this case, as the plaintifï must stand or fall upon its patent rights 
exclusively. New Departure Mfg. Co. v. Sargent & Co., 127 Fed. 
152, 155, 62 C. C. A. 266. 

The bill of complaint is dismissed, without préjudice, however, to 
the plaintifï's right to maintain a suit àgainst the défendant if it can 
show the manufacture or sale by défendant of screw-drivers the same 
as those manufactured before the agreement of October 7, 1912. 

Let a decree to that efïect be entered. 



QUINN V. J. H. FAW, Inc. 

■■■-- (District Court, S. D. New York. July 8, 1016.) 

Patents <g==>328 — ^Infkingement — Automobile IIeadlight. 

The Myers patent, No. 1,099,715, for an automobile headlight havlng 
one-half of the light bulb silvered, so as to deflect the rays of light to the 
opposite side of the reflector, thus intensifylng the same and narrowlng 
their field, together wlth means by which the driver can rotate the bulb 
to reflect the light in any desired direction, uarrôwly construed, as re- 
quired by the prior art and the proceedlngs in the Patent Office, ÂeW not 
Infringed. 

In Equity. Suit by Nelson J. Qùirin against J. H. Faw, Incor- 
porated. On final hearing. Decree for défendant. 

This is the usual suit in equity to enjoin infrlngement of the first four 
claims of a patent to H. A. Myers, No. 1,009,715. The invention relates to 
dlrecting rays of light, projected torward by a reflector, particularly in con- 
nection wlth motor vehicles ; the purpose being to Increase the intensity and 
decrease any objectionable light dispersion. The apparatus described in the 
patent consists of silvering one hémisphère of the ordlnary electrlc light 
bulb flxed in the approximate focal point of a projecting reflector. The resuit 
Is that from the interior of the silvered part of the bulb the light is projected 
toward the opposite side of the reflector, thus redupUcating the rays which 
normally emanate from the light itself in the same direction, and reflectlng 
both sets of rays from the reflector in the usual way. If the lower hémisphère 
of the bulb is silvered, ail the rays of light will be reflected to the upper side 
of the reflector, and from it reflected downward upon the road ; the resuit 
being to Intensify the rays projected on the road and to obscure altogether 
those rays which would be reflected upward from the lower side of the re- 

ÀssFor other cassa see same toplc & KEY-NUMBSR in ail Key-Numbered Dlgests & Indexas 



167 

flector and into the eyes of passersby. There was also disclosed a method of 
rotating the lamp withln the reflector. This rotation permlts the driver in 
his seat to intensify any part of the projected cône of light and to eut o£f the 
opposite hémisphère of the cône. The first four elalms are as folio ws: 

"1. A headlight provided with a flrst fonvardly directing reflector havlng 
its axis of projection forwardly, an Incandescent bulb therein having a por- 
tion thereof silvered to reflect a portion of the rays from the light toward the 
flrst reflector for directing in a eoncentrated light fleld paternally of the axis 
of the first reflector, and means for adjustably mounting the bulb for deter- 
minlng the latéral direction of the light fleld projection. 

"2. Deflectable light-projecting means embodylng the combination with a 
flrst projecting reflector of a light therein having flxed therevfith a second 
reflector directed toward the flrst reflector, and means for adjusting the re- 
flectors relatively to each other, whereby a portion of the light fleld of the 
first reflector may be Intensifled at the sacrifice of other portions of the 
light fleld of the first reflector. 

"3. Deflectable light-projecting means embodying the combination with a 
flrst projecting reflector of a light centrally dlsposed therein having fixed 
therewith a reflector directed to reflect rays from the light toward one side 
of the reflector, and adjusting means for the light for varying the direction 
of ray projection, whereby a portion of the light fleld' of the first reflector 
may be intensifled at the sacrifice of other portions of the light fleld of the 
first reflector. 

"4. A dlrlgible headlight provided with a flrst forwardly directing reflector, 
a light bulb therein having a latéral portion thereof silvered to reflect rays 
of light toward the opposite side of the first reflector, and means for turning 
to determlned positions the light bulb to change the direction of projection 
of rays by the first reflector." 

The defendant's alleged infringing device consista of a silvered cap which 
fits over the bulb, holding it flrmly in place. It obscures half of the bulb 
and may be placed or shifted to any desired location. This shlfting, however, 
must be done by hand after opening the glass front of the reflector; it cannot 
be done from the driver's seat, and it cannot be done while the motor is 
moving. 

The défenses are two: (1) Invalidity; and (2) nonlnfringement. The dé- 
fense of nonlnfringement dépends upon the theory that ail the claims in- 
cluded some means of mechanically adjusting the obscured part of the bulb, 
and also that In each of the four claims the silvered hémisphère was an inté- 
gral part of the bulb itself. In claims 1 and 4 the words relied upon for the 
last élément are, ''having a portion thereof silvered" ; in claims 2 and 3 the 
words relied on are, "flxed therewith." The adjustable means also appear 
in each of the claims. 

The plaintifï answers that the defendant's cap is in fact fixed to the bulb, 
and that it is also the équivalent of silverlng a hémisphère ; that the adjust- 
able means is provided, because the operator may by hand shift the silvered 
portion to any angle that he desires. A discussion of the prlor art and of this 
point of nonlnfringement appears in the opinion. 

George E. Kirk, for plaintiff. 

R. C. Mitchell, of New York City, for défendant. 

LEARNED HAND, District Jiidge (after stating the facts as above). 
Whetlier it would hâve been invention to combine the bulb reflector of 
Sachs, 1,069,035, or Miller, 486,729, with a large reflector, is an aca- 
démie question, in view of the file wrapper, as I shall show ; but it is 
important to observe that Miller actually disclosed the whole combina- 
tion as used by the défendant in lines 54-56 of his patent, which reads 
as follows : : 

"By this means I can use any style of globe reflector upon the flxture with 
my Improved shade, without one interfering with the other." 
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■ K'Iiller's shade was especially arrangée! to be shifted about by hand 
to any radial angle. It is true that Miller speaks of a "globular re- 
flector," but there is nothing in the patent which confines it to para- 
bolic 'reflectors, and indeed the section shown in the diagram is of a 
globular reflector. I can hardly see anything in the patent, if the dis- 
closed means of adjustment be omitted, except a new use for the com- 
bination disclosed by Miller, and I think it would be invalid. 

However, as I hâve said, this considération is académie, because, 
whether the référence in Miller's spécifications was enough to antici- 
pate the invention so construed, it is clear that the examiner thought 
the Combination of Sachs (and Miller was in fact even a better référ- 
ence) with an ordinary reflector did not constitute invention. This 
he said in the action of Februaary 13, 1914. This position of the ex- 
aminer was answered on March 5, 1914, by the suggestion that Sachs' 
bulb reflector was a separate pièce, and the applicant made appropriate 
changes in the claims to confine them to bulb reflectors which were in- 
séparable. From that time on the examiner abandoned référence to 
Sachs, obviously upon the understanding that the changes in the claims 
had limited them to a form in which the bulb reflector was not of the 
Sachs type. 

This is in itself enough to put the defendant's bulb reflector out 
of the claims. Judge Killitts held, and I agrée with him, that the word 
"silvered," in claims 1 and 4, was intended literally, especially when 
used in apparent distinction with the term "fixed therewith"; but 
possibly he had not before him the file wrapper, from which it ap- 
peared that "fixed therewith" was also used to avoid exactly the kind 
of device employed by the défendant. In any case I cannot doubt 
that this was its purpose ; indeed, it was implied to be the purpose 
in the applicant's own letter of March 5, 1914, as already quoted. 

The patent did not issue, however, even then. The examiner still 
thought that the mère combination of a silvered bulb (e. g., Waters, 
265,475) with a large reflector (such as Hewling, 984,480) was not 
invention. He did allow, however, claims 2, 3, 4, and 5, which con- 
tained as an élément means of adjustment, and disallowed a claim 
which was just the same, except for the omission of the means for 
adjusting the reflectors relatively to each other. This shows con- 
clusively, especially when coupled with his comments, that he did not 
mean to allow the patent, except when the adjusting means was added. 
This conclusion is, indeed, fortified, if necessary, by his allowance of 
the disallowed claim when the adjustment was added. 

Thus we see that the élément of adjustability was in the examiner 's 
mind necessary to the invention as granted. Now the patentée seeks to 
supply that élément in the defendant's device by suggesting that the 
ability to shift the bulb reflector by hand makes it adjustable. In so 
doing he seeks to avoid the first limitation which he accepted; i. e., 
that the bulb reflector must be fixed to the bulb. Not until he assented 
to that limitation would the examiner abandon his position that Sachs 
was a good anticipation. After he had, then the examiner, confining 
himself to Waters, a silvered bulb, suggested new difficulties, which 
were finally overcome. The necessary resuit is that the patent ac- 
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cepted both limitations: First,, that the bulb reflector should be fixed; 
second, that it should be adjustable. The invention patented is there- 
fore shown to be exactly what the words of the claim would norraally 
mean; i. e., a bulb reflector integrally connected with the bulb, yet 
capable of adjustment with the large reflector. That the défendant 
has not. This is not a harsh interprétation of the patent, because it 
is precisely the scope to which the patentée by degrees chose to limit 
it in order to get a patent at ail. There is no injustice in holding him 
to his deliberate bargain. 

The case is the common one in which the applicant assents to con- 
ditions imposed in the Patent Office, and then, having got his patent, 
tries to expand it to cover exactly what he agreed it should not. Such 
a game of hide and seek the courts hâve always refused to allow. He 
had his remedy by appeal, and only by appeal, if the examiner was 
wrong. 

Bill dismissed, with costs, for noninfringement. 



LOVBLI^-McCOXNELL MFG. CO. v. GENERAL AUTOMOBILE 
SUPPLÏ CO. 

(District Court, S. D. New Yorlî. September 14, 1915.) 

Patents ®=3328 — Invention — Electric Hokn. 

The I^ean patent, No. 1,105,824, for an electric tiorn, in view of the 
prior art, is void for laclj of invention. 

In Equity. Suit by the Lovell-McConnell Manufacturing Company 
against the General Automobile Supply Company. On final hearing. 
Decree for défendant. 

George C. Dean, of New York City (Drury W. Cooper and Irving 
M. Obrieght, both of New York City, of counsel), for complainant. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, N. 
Y., for défendant. 

AUGUSTUS N. HAND, District Judge. Complainant sues for in- 
fringement of claim 7 of United States letters patent No. 1,105,324, 
to George C. Dean, for an improvement in mechanical horns. There 
seems to be nd contention that défendant has not infringed, but the 
latter solely relies for its défense upon anticipation and lack of in- 
vention. 

Claim 7 reads as follows: 

"7. A horn or slgnalling devIee having a casing member presenting a 
threaded portion, a diaphragm clamped to said casing member adjacent the 
periphery of the latter and an electric motor including an armature and a 
casing having a eylindrieal threaded wall and transverse wall, said trans- 
verse wall being spaced from and subistantially parallel to said diaphragm 
and serving as a bearing for one end of the armature shaft, a rotoV on said 
armature shaft between said transverse wall and said diaphragm for vlbrat- 
ing the latter, the threaded engagement of said shell and said casing serving 
to adjust the position of said rotor in respect to said diaphragm." 

^s'i^'or other cases sec saOïe topic & KSY-NUMBER in ail Key-Numbered {>igesti:& Indexes 
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In his spécification Mr. Dean says in regard to the mechanism: 

"TUe novel features of construction liereinafter described, and by means of 
whlch the diaphragm ig caused to vibrate upon the rotation of the rotary 
member, form no portion of the présent invention and are not Claimed herein ; 
the same being claimed in a copeuding application. * * * By employing 
a threaded connection between the motor caslng, or shell, and a portion o£ 
the diaphragm casing, a very délicate adjustment is secured by a relative 
rotation of the parts. * * * The motor caslng or shell preferably has 
spaced end walls including bearings for the armature shaft. One of thèse 
walls is preferably substantially parallel to the diaphragm, and spaced only 
a short distance therefrom, so as to form, with the diaphragm supporting 
member and the diaphragm, a substantially air-tight chamber in the rear of 
the diaphragm, and in which the air may be compresséd and expanded dur- 
ing the vibration of the diaphragm. The adjustment of the motor toward and 
from the diaphragm also serves to adjust this end wall toward and from the 
diaphragm, and vary the volume of the air chamber In the rear of the 
diaphragm." 

New, ail of the éléments in the patent in suit seem to be old; but 
it is insisted that the combination is new and useful, and particularly 
that the "threaded engagement * * * serving to adjust the posi- 
tion of said rotor in respect to said diaphragm," mentioned in claim 
7, and the "substantially air-tight chamber in the rear of the diaphragm, 
and in which the air may be compresséd and expanded during the 
vibration of the diaphragm," referred to in the spécification, but not 
mentioned in claim 7, are useful éléments additional to those appeai- 
ing on other horns of similar design. 

A threaded engagement similar to that of the patent in suit appears 
in the British patent to Rogers, No. 2v3,802, and in the French patent 
to Monnot, No. 422,256. The "air-compression space or chamber," 
mentioned in claim 21 of patent to Miller Reese Hutchinson, No. 1,- 
111,463, closely resembles the "air-tight chamber in the rear of the 
diaphragm," referred to in the spécification of the patent in suit, and 
the Hutchinson patent also has a thread and screw mechanism to ad- 
just the diaphragm and vibrator. On page 3, fine 18, of the spécifica- 
tion of the Hutchinson patent it is said : 

"On tlie bacli side of said diaphragm may be a 3-point contact bucicling 
sprlng 23 and behind this adjustably mounted a resonating wall or partition 
2i carrled by a cyllndrical flange 25, exteriorly screw-threaded to fit the in- 
terior of the cylinder 13." 

The spécification likewise contains a further description of a screw- 
threaded bridge to support the vibrating circuit-closing device. It is 
to be noted that complainant's assignor, Dean, signed the drawings 
for the foregoing Hutchinson patent, the application for which was 
made some years bef ore that of the patent in suit. 

The Newtone horn introduced in évidence by the défendant had in 
place of the threaded engagement a slot and boit engagement of the 
shell and casing which adjusted the rotor in respect to the diaphragm 
and answered the same purpose as the threaded engagement oif Dean. 

There seems to be doubt whether there is any utility in the air-tight 
chamber in the rear of the diaphragm. In any event, that feature 
appears, as I hâve said, in the Hutchinson patent. The threaded en- 
gagement seems no more than a mechanical équivalent for the slot and 
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boit adjustment of the Newtone horn. This threaded àdjustment of 
various parts of automobile horns was so well known that I can see 
no novelty in the addition of this élément or in the combination suffi- 
cient to constitute a patentable invention. 

For the foregoing reasons the patent is void for lack of invention, 
and the bill should be dismissed. 



DAY V. AABLING-EBRIGHT SEED CO. 

(District Court, W. D. Washington, N. D. March 20, 1916.) 

No. 70. 

Patents ®=532S — Validity and Ikfeingement — Deviob for Watebing 
Chicks. 

Tlie Day patent, No. 727,5!)7, for an autoinatie watering device for 
chicks, Keld not antlcipatecl, valid, and infrintced. 

In Equity. Suit by John Mills Day against the Aabling-Ebright 
Seed Company. On final hearing. Decree for complainant. 

E. W. Howell and John Mills Day, both of Seattle, Wash., for 
complainant. 

Trefethen, Grinstead & Eaube, of Seattle, Wash., Chappell & Earl, 
of Kalamazoo, Mich., and Hirschl & Hirschl, of Chicago, 111., for 
défendant. 

NETERER, District Judge. Complainant charges défendant with 
infringing a device for watering chicks, covered by bis letters patent 
No. 727,597, in which he makes the f ollowing claims : 

"1. In an automatic watering device, the combination of a jar or bottle, with 
the top so constructed that a cap niay be screwed upon it, a pan with the 
bottom raised toward the center, an Inverted screw cap for said jar secured 
to said pan near the center of its raised bottom, with an opening through 
sald inverted screw cap near the perimeter of the lower part of the same, 
said opening belng lower than the sldes of said pan, so -that said pan œay 
be attached to the said jar or bottle by means of said screw, substantially as 
described. 

"2. In an automatic watering device, the combination of a jar or bottle, 
with a top so constructed that a cap may be screwed upon It, a pan with the 
bottom raised toward the center, an inverted screw cap for said jar secured 
to said pan near the center of its raised bottom, with an opening through said 
inverted screw cap near the perimeter of the lower part of the same, said 
opening being lower than the sides of said pan, so that said pan may be at- 
tached to said jar or bottle by means of said screw and a bar across under- 
neath the raised bottom of said pan to serve as a handle, substantially as 
described. 

"3. In a watering device, the combination of a pan with a screw cap in- 
versely attached to the Inside of said pan, with an opening in said cap to 
admit of the passage of air and water, tlie sides of said pan rising higher 
than said opening, and a jar or bottle attached to said cap. 

"4. In a watering device, the combination of a fruit jar or bottle with the 
top so constructed that a cap may be secured thereto, and a pan having se- 
cured within itself a cap so constructed as to be attached to the top of said 
jar or bottle, with an opening in sald cap at a point above the bottom of sald 
pan but below the sides of the same, substantially as described." 

©=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered DigestB & Indexes 
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A combination of a jar and pan, by inverting the Jar fiUed with 
water into the pan, permitting the watér to rise above the op'ening and 
seal ity and not permit the water to leave the jar until the water has 
been lowered beneath the opening or mouth of the inverted jar, is old 
in the art and not a novelty. Nor is it novel to provide a space for 
the passage of water and air between the opening of the jar and the 
bottom of the pan. Old results more advantageoiisly obtained by new 
devices are a novelty. Rose v. Hirsh, 17 Fed. 469, 23 C. C. A. 246; 
Sewing Mach. Co. v. Frame (C. C.) 24 Fed. 596. The combination 
of an inverted jar and pan with a screw attachment, with an opening 
to afford passage of air and water, has been held by Judge Cushman, 
in Day v. Lilly, 234 Fed. 661, to be a novelty, and I will adopt such 
conclusion. It is admitted that the défendants are vending the "Ail- 
Rite Chick Fountain," manufactured by Keyes-Davis Company, and 
the "Star Fountain and Feeder," manufactured by Otis & Moe. I 
think that the "Star Fountain and Feeder" clearly is within the claims 
of the plaintifif: 

"A screw cap Inversely attached to the Inside of such pan, with an opening 
* * * to admit the passage of air and water, the sides of said pan rlsing 
hlgher than said opening, and a jar * * * attached to said cap." 

The fact that the screw is in sections, rather than continuous, does 
not change the principle or combination. The resuit and the rela- 
tion of ail of the éléments, the jar, the pan, and water, are the same 
in the "Ail-Rite Chick Fountain" as in complainant's device. The jar, 
instead of being secured by the "screw cap inversely attached to the 
inside of said pan," is supported by a "wire loop" secured to the top 
and outside of the pan, and so adjusted as to secure the neck of a 
glass jar, holding it within the pan, leaving space between the jar and 
the bottom of the pan to admit the passage of air alid water, prac- 
tically the same as plaintiff's device. 

The fact that the same resuit is obtained does not make it an in- 
f ringement, if the same combination of éléments and devices are not 
used, and it is not merely a "colorable évasion." The jar, the pan, 
and the "wire loop," or screw, are not in themselves riovelties. It is 
the combination of éléments which secures the jar within the pan, 
so as to permit the passage of water and air that is novel. Thèse 
éléments are différent, and not similarly applied. The one (complain- 
ant's) secures the inverted jar by a screw cap iirmly attached to the 
inside of the pan, while the other (Keyes-Davis Co.'s) secures the 
inverted jar by a détachable "wire loop" fastened over the top on the 
outside of the pan. 

A decree may accordingly be prepared. 
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AMERICAN SULPHITE PULP CO. v. HINOKLEY FIBRE 00. 

(District Court, N. D. New York. September 4, 1916.) 

Patents iS=>328 — Ikfbingement — Pulp Digester. 

ïlie Russell reissue patent, No. 11,282 (original No. 445,235), for a 
pulp digester, held infringed. 

In Equity. Suit by the American Sulphite Pulp Company against 
the Hinckley Fibre Company. On motion for rehearing and to vacate 
decree entered. Motion granted, and decree for complainant. 

For prior opinion, see 217 Fed. 57. 

Benner & Brown, of Boston, Mass., for the motion. 
Henry Schreiter, of New York City, opposed. 

RAY, District Judge. The reissued letters patent in suit, to George 
F. Russell, No. 11,282, dated November 15, 1892, long since expired, 
and there can be no injunction. 

In deciding this case, (217 Fed. 57), attention was centered on the 
Panzl patent, and the question whether défendant was using that pat- 
ented composition, or the Russell composition, and lost sight of the 
f act that défendant had used the Russell patented composition in cer- 
tain cases and for certain lengths of time, and hence was an infringer. 

The motion is granted, and the decree dismissing the bill vacated, 
but only one-half costs and disbursements are allowed, as both par- 
ties succeed in part. 

In the decree for complainant, signed and filed herewith, I hâve 
found it necessary to state the facts as to infringing acts, and it is 
not necessary to repeat them hère. 



In re McAUSLAND. 

(District Court, D. New Jersey. August 8, 1916.) 

1. ExECUTOEs AND Administratoss iS=>272 — Debts of Testator — Chaeoing 

ON IjAND. 

By New Jersey la.ws, a direction by testator In his wlU that lils debts 
be paid charges such debts on hls realty. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dig. §§ 1052-1057, 1059, 1065, 1068; Dec. Dig. «=272.] 

2. WiLLs «©=5841 — Liabilities of Dbvisees — Debts of Testatoe — Actions 

against Devisees — Limitation. 

By New Jersey laws, where a will charges a debt on land of testator, 
the creditor obtains an équitable estate or interest in such realty enforce- 
able within 20 years frorn testator's death. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2143, 2144; Dec. 
Dig. <S=841.] 

€=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indezen 
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3. Bankeuptct ®=188(1) — Liens — Debts of Testatok. 

The laws of the state where the assets of a bankrnpt are control as 
to the nature and effect of a lien thereon for debts of a testator. 

[Ed. Note —For other eases, see Bankruptcy, Cent Dig. §§ 286-289, 291, 
293, 294 ; Dec. Dig. <S=188(1).] 

4. Bankbuptct ®==>188(3)— Title of Trustée — Effect on Liens. 

Équitable liens In favor of creditors of a décèdent upon land devised 
by him are not lost by passing of the légal title of the land to trustée in 
bankruptcy of his devisee, for such property passes in the same plight 
and condition as that in which the bankrupt holds It, and subject td ail 
equities impressed upon it in the hands of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 295; 
Dec. Dig. ®=>188(3).] 

5. WiLLs is=841 — Liens on Land Devised — Waiveb. 

Nor were such liens waiyéd by creditors of décèdent, beeause the bank- 
rupt widow and devisee mlngled proceeds of her husband's life Insurance 
policy with the proceeds of her husband's business, continued by her, 
and the income from his real estate, and applled thein indiscriminately 
to payiug taxes, Interest, repairs, etc., drawing checks as executrix, and 
largely reduced his debts; it not appearing that she was carrying on 
the business as agent foi- décëdent'S creditors, or that they knew she 
was becoming insolvent. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§-2143, 2144; Dec. 
Dig,:®=>841.] 

Q. ExEcuTOBS AND Administrators <S=263 — 'Claims — Waiveb of Pbiobitt. 

Creditors of a décèdent whose business has been carried on in the ab- 
sence of testamentary direction, by his vridow, who is executrix and sole 
beneficiary under the vfIII, will not be deprived of having their claims 
flrst paid out of assets of deceased, unless the business has been carried 
on for suchperiod as reasonably necessary to wind it up and sell it as a 
golng concern for the beneflt of ail, or unless carried on at the request of 
decedent's creditors and on their behalf. 

[Ed. Note.— For other cases, see Executors and Administrators, Cent. 
Dig. §§ 975-1000; Dec. Dig. <S=>2€3.] 

7. ExEcuTOBS and Administrators <®=>264(1) — Lien.s — Waiveb of Pbiobitt. 

Mère knowledge by creditors of a décèdent, who hâve a lien upon his 
real estate for their debts, that the estate is carrying on testator's busi- 
ness does not pre.iudlce their status as creditors with respect to priori ty 
of their claims. 

[Ed. Note. — For other cases, seè Executors and Administrators, Cent. 
Dig. §§ 997, 1001, 1002-1009, 1011; Dec. Dig. ®=>264(1).] 

8. Bankruptcy ©=188(1) — Liens — As Against Trustée — Waiveb. 

The f allure of decedent's creditors to force his wldow, who was his sole 
devisee and executrix, and vi-ho became bankrupt after his death, to settle 
her husband's estate is not in itself sufflcient to prevent the enforcement 
of their liens charged on his lands. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293,291; Dec. Dig. ®=»188(1).] . 

9. Wills i®=>S41— Liabilities of Dbvisees — Debts of Testatob — Lien 
' against Devisees. 

The lien by New Jersey law upon lands of a décèdent for his debts by 
' testamentary direction or by statute arlses at his death, and exlsts irre- 
spective of the légal or équitable proceedings that may hâve to be insti- 
tuted to enforce It. 

[Ed. Note.— For other cases* see Wills, Cent. Dig. §§ 2143, 2144 ; Dec. 
Dig. <Sï='S41.] 

@=»For other casea see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & InBexe» 
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10. Bankrcptct i®=»200(1) — Liens — Four-Months Period. 

The four-months period referred to In Bankruptcy Act July 1, 1898, e. 
541, 30 Stat. 544, has référence to sucli liens only as are placed on the 
bankrupt's property during that time by légal process or act of the par- 
ties, and not to those attached to the property when it came into the 
bankrupt's hands. 

[Éd. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 289; Dec. 
Dig. ®=200(1).] 

11. Bankruptcy <®=>214 — Liens — Cbeditors of Décèdent — Peiobitiks Ob- 
tained by suit befobe bankruptcy. 

Institution of suits before bankruptcy by certain creditors of a décè- 
dent against a bankrupt devlsee to enforce their lien on devised lands, 
whether founded on the Heirs and Devisees Act (2 Comp. St. N. J. 1910, p. 
2739), giving such right of action against devisee, or invoking the gênerai 
equlty povvers to enforce an équitable lien, cannot avait to obtain priorl- 
ty over other creditors belonging to the same class, since, even if judg- 
ment were rendered before commencement of bankruptcy proceedings, 
none would obtain priority over the others by first obtaining judgment; 
hence such suits are properly enjoined. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 320, 324- 
327, 343, 344 ; Dec. Dig. ®=>214.] 

12. Bankruptcy <s=211 — Litigation in Bankruptcy Court — Claims to 
BANKRyPT's Property. 

Since the légal title to lands and assets of a bankrupt passes to the 
trustée, when appointed, the bankruptcy court, and not the state court, 
is the judicial forum in whlch to litigate contentions as to such lands 
and assets. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. <S=»211 ; Courts, Cent. Dig. § 1331.] 

13. Payment <S=>16(1) — Disoharge — Intention. 

As betvpeen the parties to an Indebtedness, the acceptance of a note or 
any number of renewals for such indebtedness does not discharge It, in 
the absence of a clear Intention to do so. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 63; Dec. Dig. 
<@=»16(lj.] 

14. Novation <@=12 — BuBDEN OF Peoof. 

The burden of proof to show novation Is usually on the debtor alleg- 
ing it. 

[Ed. Note.— For other cases, see Novation, Cent. Dig. § 12 ; Dec. Dig. 
<S=»12.] 

15. Novation ®=3l2 — Bubden of Proof. 

Showing that creditor surrendered notes and took notes for the same 
amount from another shifts to the créditer the burden of showing no nova- 
tion, since notes slgned and indorsed are ijrima facie évidence of a con- 
tract only wlth their maker. 

[Ed. Note. — For other cases, see Novation, Cent. Dig. § 12; Dec. Dlg. 
<@=>12.] 

16. Novation <ê=»5 — Lien — ^Abandonment. 

Where a trust company replaced notes of bankrupt's devisor wlth notes 
of bankrupt, and surrendered old notes, marking them "paid," such re- 
placements occurring several times between death of devisor and the 
bankruptcy, no claim being presented against devlsor's estate for the 
debt, it accepted the bankrupt as debtor in place of devisor, and abandon- 
ed its lien as creditor upon lands devised to the bankrupt. 

[Ed. Note. — For other cases, see Novation, Cent. Dig. § 5; Dec Dig. 
®=»5.] 

^=9Por other casea née same topic & KEY-NUMBER in ail Key-Numbered Digésts & Indexu 
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17. Bankkuptcy ®=3345— Claim of Mobtgagee fok Deficienct— Babred by 
Order. 

The mortgagee of the testator of banUrupt devlsee Is not estopped to 
assert priority as against creditors of bankrupt of clainj of lien upou 
lands devised to bankrupt for deflclency upon foreclosure because of bis 
fallure to respoud to referee's order to show cause why property of bank- 
rupt should not be sold free of ail incumbranees, such order being prior 
to foreclosure sale, since at that time mortgagee's only interest in lands 
afCected by tlie order was the possible one of testator's debt not being 
satlsfied through the foreclosure sale. : 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 531, 532, 
534, 539, 540 ; Dec. Dlg. ©==345.] 

18. EXECtTTOnS AND AdMINISTBATORS <@=231 — NONPBESENTATION OF Cl-AIMS — 

Loss OF Lien. 

Under New Jersey law (Heirs and Devisees Act [2 Comp. St. N. J. 
1910, p. 2739]), the failure of a créditer of a décèdent to présent his 
claim to decedent's executrix, who is decedent's sole devisee, before entry 
of decree to bar creditors, does not prevent him from following the real 
estate in her hands to enforce credltor's lien thereon. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. §§ 804, 828, 829; Dec. Dig. <©=231.] 

19. Bankruptcy ig=188(3) — Liens — Waiveb by Faill're to Présent Claim. 

The failure of credltor of a décèdent to présent his clfilm to the execu- 
trix, who is decedent's sole devisee, before she is adjudged a bankrupt 
does not prevent him from following the real estate passing to the trustée 
in bankruptcy, nor does it affect his creditor's lien. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 270, 295; 
Dec. Dig. <g=>188(3).] 

20. Bankruptcy ®=>211 — Claim fob Deficiency upon Foreclosure. 

Upon the intervention of bankruptcy of the executrix of a décèdent, a 
claim by mortgagee of décèdent for deficiency upon foreclosure is to be 
presented in the bankruptcy court rather than by suit for such deficiency 
under 3 Comp. St. N. J. 1910, p. 3420, on the obligor's bond. 

[Ed. Note.— For other cases, see Bankruptcy, Centl Dlg. §| 321, 323; 
Dec. Dig. <S=>211.] 

21. Bankruptcy ®=>310 — Claims— Suebendeb of Secubity by Mobtgagee, 

Under Bankruptcy Act, § 57, subds. "a," "h" (Comp. St. 1913, § 9641), as 
to allowance of balance of secured claims, when the trustée does not elect 
to redeem by paying a secured debt, the secured créditer, having the rlght 
to sell the securlty, is not required to elect elther to rely on his securlty 
or to surrender It and file claim for the whole amount of his debt, but may 
sell the security and file a claim for the unpald remainder. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§501-507; 
Dec. Dlg. <S=310.] 

22. Bankeuptcy (g=3323 — Claim fob Balance afieb Foeeclosube — Value of 

Secubity. 

Upon claim for balance of secured debt after sale of security, tUe bank- 
ruptcy court, in the absence of a légal rule in the state maklng the sum 
for which the property is bought in at a public sale eonclnslve of its 
value, is bouiid to considér the question of value on allégation of inadé- 
quate price realized at such a sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 503, 505, 513 ; 
Dec. Dlg. ®=>323.] 

23. Evidence i?=>il3(14) — Value— Erice at Judicial Sale. 

In New Jersey and bankruptcy courts thereln, the price brought by 
property at a judiclal salé Is no criterion whatever of Its value. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 280 ; Dec. Dig. 
©=113(14).] 

<g:=3For other cases see same topic & KBY-NUMBBI! In ail Key-NumLered Dlgests & Indexes 
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24. Bankruptcy ts=>340 — Pboof of Balance or Secuked Claim— Pboof of 

Value — Bubden of Pboof. 

On proof of clalm, showing that elaimant, on sale of security for Its 
debt, bought in the property, elaimant has the burden of showing that 
said property was not of sufflcient value to pay the debt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. <©=>340.] 

25. Bankruptcy <S=>340 — Pboof of Balance of Secured Olaim — Pboof op 
Value — Bubden of Pboof. 

The failure of such elaimant to meet trustee's évidence that the prop- 
erty was sold for inadéquate priée raised the presumptlon that it was 
worth the amount of the debt, and justified the referee's rejection of its 
claim, notwithstanding claimant's offer to turn over the purchased prop- 
erty to the trustée on being paid the full amount of his claim ; the trustée 
not being in a position to redeem even if he had authority to do so. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. <S=340.] 

26. Bankeuptct <S=>324 — Claims — Interest on Claims of Lienobs. 

Interest on allowed claims of credltors of one devising ail his lands to 
one becoming bankrupt should be allowed to date of sale of such lands, 
where the proceeds of such sale more than pay the principal of such 
debts, and if the proceeds are Insufficient to pay the principal and the 
Interest, the claimants should prorate therein. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 511 ; Dec. 
Dig. <S=j324.] 

27. Bankeuptcy <@=>324 — Amount of Claims — Intebest. 

The rule in bankruptcy that interest stops with the filing of the péti- 
tion has no application to solvent estâtes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 511; Dec. 
Dig. €=5324.] 

In Bankruptcy. In the matter of the bankruptcy of Mary E. Mc- 
Ausland. On pétitions to review referee's disposition of fund realized 
from sale of real estate. Decree ordered in conformity with opinion. 

Merritt Lane, of Jersey City, N. J., for trustée. 

McDermott & Enright, of Jersey City, N. J., for Lincoln Trust Co. 
of New Jersey. 

Fisk & Fisk, of Jersey City, N. J., for Third Nat. Bank of Jersey 
City. 

Treacy & Milton, of Jersey City, N. J., for Burke Bros. Co. & Burke 
Bros. 

James A. Gordon, of Jersey City, N. J., for Jaburg Bros. 

Collins & Corbin, of Jersey City, N. J., for New Jersey Title Guar- 
antee & Trust Co. 

REELSTAB, District Judge. This is a controversy over the dis- 
tribution of the proceeds of the trustee's sale of certain lands which 
were devised to Mary E. McAuslarid, the bankrupt, by John Mc- 
Ausland, her husband, whp died on April 14, 1911. By his last will 
and testament, probated on April 25, 1911, after directing that, ail 
his just debts be paid and appointing his wife sole executrix, he gave 
to her absolutely ail the remainder of his estate. The widow took out 

^fssTor otber cases see same topic & KEY-NUMBEÏR in ail Key-Niimbered Digests & Indexes 
235 F.— 12 
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létters testamentary, but, beyond taking a rule to bar creditors and a 
decree based thereon, took no steps in the administration of the es- 
tate; she filed no inventory, made no application for the sale of the 
testator's real estate to pay his debts, and rendered no account of her 
stewardship. Under the laws of New Jersey, the deceased's personal 
représentative who is the sole residuary of the estate, is not required 
to file either an inventory of the personal property or an account of 
his stewardship. However, a créditer may force such an administra- 
tion of the estate, if his claim has not been satisfied. 3 N. J. Comp. 
Stat. p. 3855, §§ 119, 120. 

The testator died seised of both real and personal estate. For some 
years prior, and up to the time of his death, he had carried on a 
bakery and ice crearh business, the first under the name of the City 
Bakery, and the latter as the Columbia Ice Cream Company. Thèse 
businesses the widow continued until the commencement of the prés- 
ent bankruptcy proceedings. While carrying on said businesses, she 
paid a part of her husbând's indebtedness, contraCted additional debts, 
only a part of which she paid. Not ail .of the creditors pf the de- 
ceased filed claims against his estate, and none took any légal pro- 
ceedings in the orphans' courts (court of probate, etc.) before the in- 
tervention of bankruptcy, to compel the executrix to proceed with the 
administration of her husbând's estate, but about the time the bank- 
ruptcy proceedings were begun some of such creditors took légal pro- 
ceedings to enforce their claims against the assets of the decedent's 
estate. 

The pétition in bankruptcy was filed against the widow on the 27th 
of March, 1913. Between the time of her husbând's death and the 
commencement of said bankruptcy proceedings, the widow sold three 
of the parcels of real estate of which her husband died seised. The 
suits begun in the courts of New Jersey against the bankrupt as the 
beneficiary of her husbând's will were by.Burke Bros. Company, the 
Third National Bank of Jersey City, Jaburg Bros., Ambrose L,. O'Shea, 
trustée in bankruptcy of the New York White Cross Milk Company, 
under the New Jersey act entitled "An act for the relief of creditors 
against heirs and devisees" (2 N. J. Comp. St. p. 2739, commonly 
known as the "Heirs and Devisees Act"), and by the Lincoln Trust 
Company of New Jersey, and Jessena Kerr, to enforce the liens said 
to arise in favor of creditors, under the will of said testator. 

AU thèse suits were enjoined by this court, and the plaintiffs were 
relegated to the bankruptcy court to éstablish their claims. The New 
Jersey Title Guarantee & Trust Company, a créditer of the décèdent, 
who held a mortgage covering one of the decedent's parcels of real 
estate, was permitted to foreclose and sell such mortgaged real es- 
tate. The trustée in bankruptcy, under order of the référée, af ter 
notice to the creditors, sold the remaining parcels of real estate free 
and clear bf ail the liens which the creditors of the décèdent, other 
than mortgage creditors, claimed they held against such real estate. 
Thèse sales netted $15,877.74, and the referee's disposition of this 
f und is challenged by the présent reviews. Broadly stated, the référée 
decided that the creditors of John McAusland were entitled to be 
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first paid out of this fund. Specifically he decreed (so far as pertinent 
to the présent reviews) that the f oUowing claims had priority : 

The Third National Bank of Jersey City 

Jaburg Bros. 

Burke Bros. & Burke Bros, Company 

Jessena Kerr 

Ambrose L,. O'Shea, trustée of the New 
York White Cross Milk Company, 

Chas. W. Cropper 

J. C. Coal Company 

Voss Ice Machine Works 

He disallowed the following claims: Lincoln Trust Company of 
New Jersey for $98.75, alleged debt of John McAusland, and for 
$3,700, alleged advances for payment oî taxes, and the New Jersey 
Title Guarantee & Trust Company alleged deficiency for $7,618.30. 
He also denied interest on the allowed claims, subséquent to the death 
of John McAusland. The effect of this décision is to practically ex- 
clure the holders of the unpaid bills incurred by the bankrupt, while 
she conducted such business, from receiving anything out of the as- 
sets which came into the hands of the trustée. The correctness of 
this décision of the référée allowing priorities is challenged by the 
trustée. He and several of the creditors of the décèdent also attack 
the ref eree's findings applicable to spécifie claims of such creditors, 
and the said creditors, who were allowed priorities, attack the said 
disallowance of interest. 

[1-3] First, as to priority of décèdent' s creditors: By the laws of 
New Jersey, a direction by the testator in his will that his debts be 
paid serves to charge such debts on his realty. Shreve v. Shreve, 17 
N. J. Eq. 487. By reason of such charge the creditor obtains an 
équitable estate or interest in such realty enforceable within 20 years 
from the testator's death. McKinley v. Coe, 66 N. J. Eq. 77, 57 Atl. 
1030. The laws af the state where the assets are control as to the 
nature and efïect of the lien. Thompson v. Fairbanks, 196 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S. 
91, 25 Sup, Ct. 567, 49 L, Ed. 956; Hiscock v. Varick Bank of 
New York, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945. That the 
Personal estate is the primary fund from which the debts of a décèdent 
are to be paid is of no moment on the gênerai question hère considered. 

[4, 5] Thèse équitable liens in favor of the creditors of décèdent 
were not lost by the passing of the légal title of the lands afifected to 
the trustée, for such property passed in the same plight and condition 
as that in which the bankrupt herself held it, and subject to ail the 
equities impressed upon it in the hands of the bankrupt. York Manu- 
facturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 
782; Bryant v. Swofford Bros., 214 U. S. 279, 29 Sup. Ct. 614, 53 
L. Ed. 997. The trustée does not deny that such an équitable lien or 
charge upon the realty of the décèdent inured to his creditors, but 
contends that, in this case, by their conduct with relation to the bank- 
rupt's continuing the business of the décèdent, they waived their liens, 
or that they are estopped from claiming any priority over the debts 
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incurred by the bankrupt. The bankrupt mingled $5,000 insurance, 
payable to her on a policy on her husband's life, with the moneys de- 
rived from her husband's business continued by her and the income 
f rom his real estate, and applied them indiscriminately to the pay- 
ment of taxes, interest, repairs, business and other debts of hers and 
her husband's, including the family Hving expenses. She had several 
checking accounts with the local banks; one in the name of the City 
Bakery, another in the name of the Columbia Ice Cream Company, 
another in the name of the Estate of John McAusland, and a fourth 
in her own name. 

The City Bakery business, during the period it was carried on by 
her, was apparently run at a loss, approximating $6,000, but during 
this period she reduced the debts of such business as they stood at 
the time of her husband's death approximately $5,800. The ice 
cream business was run at a profit, and by the time of the filing of 
the pétition in bankruptcy, the indebtedness of décèdent on account 
of this business had been reduced approximately $11,000. The profits, 
however, did not net this sum by about $3,500. This net réduction 
of decedent's indebtedness by approximately $9,300 came from some 
source outside of thèse businesses, and the contention of the trustée 
is that it came principally from the assets furnished by the bankrupt's 
creditors, and that it would be inéquitable to permit the creditors of 
the décèdent, who stood by while ail this was being donc by the bank- 
rupt, to now appropriate to themelves the fund realized from the 
sale of the real estate to the exclusion of the other creditors, whose 
property in part enabled her to pay some of the said $9,300 to her hus- 
band's creditors. The record fails to sustain this contention, or that 
thèse creditors had knowledge that one of thèse businesses was being 
carried on at a loss, or that decedent's indebtedness was being reduced 
by moneys contributed by the bankrupt's creditors. 

The fact that the checks were made by bankrupt as executrix did 
not bring home to the creditors of décèdent that the payments were 
from an improper or even suspicious source. If they had been as 
pressing for the payment of their claims against the décèdent as the 
trustée thinks they should hâve been, that method of payment would 
be the regular way to settle their accounts. Nor is that way of pay- 
ing the indebtedness — old or new — influential on the question whether 
the bankrupt was carrying on such business as agent or trustée for 
the creditors of the décèdent. The bankrupt was not carrying on 
the business left her by her husband as the représentative of such 
estate. The will neither authorized nor contemplated the carrying on 
of such business in that way. It was not done by t-ipress request 
of the creditors, and there is nothing in the record to warrant fînding 
an implied request so to do by the decedent's creditors any more than 
by the creditors of the bankrupt. In this respect they occupy like 
positions, and no equity arises in favor of the one as against tue other 
by reason thereof. 

Willis V. Sharp, 115 N. Y. 396, 22 N. E. 149, 5 L. R. A. 636, mainly 
relied upon by the trustée, is a case where the will directed the con- 
tinuance of the business, and an attempt was made on motion to sub- 
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ject the assets of the estate to the payment of a debt incurred by the 
executor in continuing the business in préférence to the debts of the 
testatrix. The other creditors had no notice of such motion, ■ and 
were not before the court on the hearing thereof. In reversing the 
lower court, which had granted such priority, the Court of Appeals 
held that a créditer of the deceased could insist that the estate as it 
existed at decedent's death be used for the payment of decedent's debts 
to the exclusion of debts subsequently created by the executrix, un- 
less such créditer, in some way, consents to the continuance of such 
business by the executrix. How such consent was to be evidenced was 
not stated, as that question was not before the court. Mère acquies- 
cence is not consent. 

In re Levi Estate, 224 Pa. 283, 7Z Atl. 334, another case cited by the 
trustée, présents a contest between the beneficiaries under a will and 
the creditors who contributed to the capital for continuing decedent's 
business by the executor with the acquiescence of such beneficiaries. 
This acquiescence was held to subordinate the interests of the bene- 
ficiaries to the claims of such creditors. In that case, however, it 
was said that the creditors of the décèdent, whose claims were based 
on contracts made with him in his lifetime, stood on a différent foot- 
ing, and that their rights to participate in the distribution and to be 
first paid the full amount of their claims could be waived only by ex- 
press agreement based upon a valid considération. 

Re Millard, Ex parte Yates, 72 L. T., Aug. 17, 1895, Court of Ap- 
peals, announces the rule which, in my judgment, should control this 
question. Millard in his lifetime had carried on the business of a 
merchant. By his will he left ail his property to his widow, and ap- 
pointed her sole executrix. He gave no direction to carry on his busi- 
ness, but his widow continued it for about six raonths, with the writ- 
ten consent and acquiescence of Yates (appellant), a créditer of the 
testator, when the estate was put in bankruptcy. The court of first 
instance considered that the business had been carried on for the pur- 
pose of properly realizing on the estate with the assent or acquiescence 
of the creditors of the deceased, and subordinated their claims to those 
debts incurred in carrying on the business. The Court of Appeals re- 
versed this décision, and held that the business had not been carried 
on in the interest of the decedent's creditors, but on behalf of the 
widow and in her own interests, and that the creditors of the testator 
should be first paid. 

The facts of that case are much more favorable for the application 
of the rule contended for by the trustée than those of the instant case. 
In that case Yates entered into an agreement with the widow, which 
recited inter alia that, since the death of her husband, the widow 
had, with the consent of Yates, continued to carry on the business ; 
that the financial part of the business would not permit of the immédi- 
ate discharge of the moneys due to Yates by décèdent; that to in- 
sist upon immédiate payment would necessitate the winding up of the 
business ; that Yates agreed to accept payment by installments ; that 
he was to hâve the right to inspect the accounts of the business and 
to pass upon the fitness of an assistant manager to be employed to 
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look after the business ; that collatéral security was to be given to 
Yates for présent or future trade accounts between him and the widow. 
The widow signed the agreement personally and as executrix and uni- 
versal legatee. The agreement for the payment of Yates' debt by 
installments anticipatèd that more than six years would elapse before 
the whole would be paid, but the agreement between them was sub- 
ject to termination at any time, upon default by the widow of any of 
such payments or the happening of any one of a number of events — 
becoming bankrupt, dissatisfaction of the balance sheet on the part of 
Yates, or inspection of the books, being some of them. On the facts, 
Rigby, L. J., concluded : 

"So far as the appellant is concemed, the agreement amounts to a condi- 
tional postponement of hls rlght to sue for the £1,600 in considération of Mrs. 
Mlllard giving her own promissory note for that sum to be a security for the 
whole indebtedness, both of her husband and of lierself. Mrs. Millard is not 
bound to carry on the business any longer than she thlnUs fit. She is not made 
trustée, and no trust is declared of the assets. The conclusion appears to me 
to be unavoidable that the testator's assets are to be divided amongst hls 
creditors, includlng the appellant, and nothlng will remain for Mrs. MUlard's 
own creditors; whose misfortune it is that they hâve given crédit to a. person 
wlthout any means to pay them. In my judgment the order appealed against 
them should be dlseharged, and directions given to the oflBclal receiver to 
divlde the assets among the creditors of the deceased. I hâve already pointed 
eut that the claims of the creditors of the deceased will more than exhaust 
the assets." 

[6] This case, in my judgment, announces the correct principle, viz. : 
That the creditors of a décèdent whose business has been continued 
by the widow, who is both the executrix and the sole beneficiary un- 
der the will, but without testamentary direction to do so, will not be 
deprived of having their claims first paid out of the assets of the 
deceased, unless the business has been carried on by the personal 
représentatives for such a period as is reasonably necessary to wind 
it up, and sell it as a going concern for the benefit of ail, or at the 
request of the old creditors, and on their behalf, that is, by the execu- 
trix or beneficiary as the agent or trustée of the old creditors. 

[7] The fact that some of the decedent's creditors did business 
with the bankrupt and received payment on account thereof, as well 
as on their claims against testator, and that some of the payments were 
made by her as executrix, does not, in my judgment, change the 
status of thèse creditors with respect to the priority of their claims 
against decedent's property. They exercised no control over the 
widow, as to how she should conduct her business; for hers it was, 
subject only to the payment of decedent's debts. That she saw fit 
to carry her bank account in several banks in différent names and 
to sign some of her checks as executrix was a matter for her décision. 
So far as the payments on the claims against décèdent were concerned, 
those made as executrix were made in the appropriate way; and so 
far as the payments on account of the debts incurred in the carrying 
on of the business after the decedent's ; death were concerned, while 
they, of course, suggest and tend to estabUsh that such business wa? 
carried on by the widow as executrix, they are not conclusive on that 
question; but if they were, that does not affect the status of decedent's 
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creditors as to the unpaid daims which they hold against his estate. 
Mère knowledge on the part of a créditer of the deceased that the 
estate is carrying on the business, or acquiescence on his part, does not 
préjudice his status as such creditor. In any new business with the 
widow, whether individually or as executrix, they occupy the same 
relation to her and her estate, as do ail the other creditors who like- 
wise dealt with her in that capacity. The unpaid debts incurred by 
her occupy a subordinate position to those contracted with her hus- 
band. 

That the creditors of the bankrupt, other than those who were also 
creditors of the décèdent, will get nothing, while the latter will share 
the proceeds derived from the sale of the decedent's real estate, though 
unf ortunate, is not inéquitable. What the creditors of the décèdent 
will so receive is not derived from the estate of the bankrupt, but 
from that of the bankrupt's husband. Thèse creditors will receive 
nothing from that source on their claim against the bankrupt. As 
to such claims they stand on the same footing and share the same 
misfortune as those creditors who bave claims only against the bank- 
rupt. They divide the assets of the testator, because they are cred- 
itors of such décèdent, not because they are also creditors of the 
bankrupt. 

[8] The bankrupt took the testator 's lands subject to the payment 
of his debts, and every one who dealt with the bankrupt knew, or is 
chargeable with knowing, that such debts were a lien upon such lands, 
and they cannot complain that such assets are not more than suffi- 
cient to pay such liens. The failure of the decedent's creditors to 
force the bankrupt, as executrix, to settle her husband's estate is 
not in itself sufficient to prevent the enf orcement of their liens against 
his lands. 

In New Jersey, from a very early period, it has been held that 
staying the exécution after levy, leaving the property in the hands 
of the judgment debtor to deal with as his own, does not render the 
exécution constructively fraudulent. Caldwell v. Fifield, 24 N. J. L,aw, 
150, 157. In this case C. J. Green said: 

"The object of extendlng Indulgence to the debtor is to allow hlm an oppor- 
tunlty by his own exertlons and the prosecution of his business to pay the debt. 
But if the property of a man in business, whether as a mercliant, a manu- 
facturer, or a farmer, be levled upon, lie niust, of necessity, if permitted to 
pursue his business to any advantage, deal with the property as his own. 
Goods must be exchanged, the raw material converted into manufactured 
articles and sold or bartered, the crops of the farm must be gathered and dis- 
posed of , the stock must be fed, the laborers must be paid ; every revolving 
season, if not every successive week, must witness changes In the property 
levled on destructive of the validity of the lien. If the debtor be permitted to 
hold and enjoy the proiJerty, why should he not be permitted to use It in the 
only way it can be effectually used to enable hlm to pay his debts? If the 
one is consistent with falr deallng, why is the other per se fraudulent?" 

There is no charge of actual bad faith on the part of the decedent's 
creditors in relation to the widow's continuing her husband's business, 
and there is nothing in the mère fact that they allowed her to so 
continue for a little less than two years without protest, or that they 
dealt with her commercially during such period, that justifies the 
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conclusion that slie acted as their agent or trustée. She was hopeful 
and they were helpful. True, they could hâve directly forced her to 
settle her husband's estate, but the creditors of the bankrupt could 
hâve donc so indirectly. For her to continue her husband's business 
in the circumstances was neither unnatural nor reprehensible and 
to penalize the husband's creditors for not compelling her to pay her 
husband's debts before she contracted any of her own, for the benefit 
of her creditors, finds no warrant either in principle or précèdent. 

[9, 10] The further contention of the trustée that there is no lien 
upon the real estate for the payment of a decedent's debts until suit 
is brought, and that, inasmuch as the earliest of the suits brought to 
charge such debts upon the realty was brought within four months 
of the filing the pétition in bankruptcy, there is no lien binding upon 
the creditors, is equally without merit. The lien upon the lands of 
a décèdent for the payment of his debts arises in two ways : By act 
of the testator or by statute. In the absence of a positive direction 
of the testator the statutes alone govern, but where the testator him- 
self directs the payment of debts, the statutes merely co-operate. The 
statutes operate regardless of whether the décèdent died testate or in- 
testate. In each case the lien exists irrespective of the légal or équita- 
ble proceedings that may hâve to be instituted to enforce them. Hence, 
it is unaffected by the four-months period referred to in the Bank- 
ruptcy Act, the antedating of which period is essential to protect a 
lien placed on the property of the bankrupt by légal proceedings or 
the act of the parties. That limitation has référence only to liens 
f astened upon the property within that period, and not to those at- 
tached to the property when it came into the hands of the bankrupt. 
See Metcalf Bros. & Co. v. Barker, 187 U. S. 165, 174, 23 Sup. Ct. 
67, 47 L. Ed. 122, and Thompson v. Fairbanks, 196 U. S. 516, 525, 25 
Sup. Ct. 306, 49 L. Ed. 577. 

Turning now from the broad question as to priorities betweén the 
classes of creditors, i. e., those w^hose debts were incurred by the décè- 
dent and those incurred by the widow, either as Cxecutrix or sole 
beneficiary, the contentions affecting only the debts of the décèdent 
will now be considered. 

[11] The suits instituted by some of the creditors, whether f ounded 
on the Heirs and Devisees Act, supra, or invoking the gênerai equity 
powers to enforce an équitable lien, cannot avail to obtain priority 
over the creditors belonging to the same class. Some of thèse were 
instituted before the bankruptcy proceedings were begun. Those 
founded on the Heirs and Devisees Act were to enforce that statute's 
provision, f astening the decedent's debts upon the lands devised to the 
bankrupt, and still held by her. The others were to enforce équitable 
liens upon such lands arising from the testator'ç directions. 

[12] Both remédies were available to ail the decedent's creditors, 
and none would hâve obtained priority over the others by first ob- 
taining a judgment, even if such judgment had been rendered before 
the commencement of bankruptcy proceedings. The légal title to the 
lands as assets to be affected by such sUits was in the bankrupt, sub- 
ject to the payment of such debts. The filing of the pétition in bank- 
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Tuptcy in no way changed this situation ; but as the légal title to such 
lands, etc., would pass to the trustée in bankruptcy, when appointée, 
the bankruptcy court, and not the state court, would be the judicial 
forum in which to litigate the respective contentions with respect to 
such lands and assets. Thomas v. Woods, 173 Fed. 585, 590, 97 C. 
C. A. 535, 26 L. R. A. (N. S.) 1180, 19 Ann. Cas. 1080. The insti- 
tution of said creditors' suits in the state courts gave plaintiffs therein 
no additional rights whatever; and, as they had not proceeded to 
judgment, they were properly enjoined. That judgment would hâve 
eventually followed, if the suits had not been restrained, makes no 
différence. As between the creditors of the décèdent the institution 
of suits effected no priority. 

The trustée further contends that some of the decedent's creditors 
abandoned their claims against the décèdent by substituting the widow 
as their debtor, and some of said creditors make a like contention as 
to the claims of the Lincoln Trust Company. The référée disallowed 
the latter's claim on this ground, from which décision it appeals. As 
to the trustee's contention, it is deemed sufficient to say that the facts 
do not warrant the application of the doctrine of novation to any cred- 
itor save the Lincoln Trust Company. 

[13-16] The claim of the Lincoln Trust Company hère drawn in 
question is founded on five promissory notes, ail dated subsequently to 
testator's decease, aggregating $9,875, signed by Mary E. McAusland 
to the order of "Columbia Ice Cream Company," and indorsed, "Col- 
umbia Ice Cream Company, Mary E. McAusland, Proprietress." 
Thèse took the place of notes originally signed by John McAusland, 
outstanding at the time of his death, to the order of the "Columbia 
Ice Cream Company," and indorsed, "Columbia Ice Cream Company, 
John McAusland, Proprietor." As between the parties to the original 
indebtedness, the acceptance of a note or any number of renewals for 
such indebtedness does not discharge it, in the absence of a clear in- 
tention so to do. This matter of intention is the controlling factor, 
and is usually a question to be determined by the facts of each par- 
ticular case. While the burden of proof to show novation is usually 
on the debtor alleging it, in the présent instance, that burden has been 
shifted to the claimant, inasmuch as the notes so signed and indorsed 
by the bankrupt are prima facie évidence of a contract only with her. 
The trust Company contends that thèse notes of the bankrupt were 
but a continuance of the testator's indebtedness ; that they were re- 
placements, so called because under the laws of New Jersey a trust 
Company cannot discount commercial paper. As each of thèse notes 
of the décèdent came due a note, in the form signed and indorsed by 
the bankrupt as aforesaid, was executed and purchased by the trust 
Company. The proceeds were credited to the account of the Columbia 
Ice Cream Company, the business of which was then carried on by 
the bankrupt, and the amount of testator's notes so replaced was debited 
to said account. The old notes were stamped "paid," and, subse- 
quently, when the account was balanced, were, with other vouchers and 
passbooks, turned over to bankrupt. Replacements of this character 
occurred several times between the death of John McAusland and the 
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filing of the pétition in bankruptcy ; the notes underlying the présent 
claim being those last executed by the bankrupt. 

In explanation of why thèse replacements were made and how the 
old notes were stamped "paid" and returned to the bankrupt, Edwin 
M. Farrier, the président of the trust company, testified that shortly 
after John McAusland's death, the bankrupt called on him with réf- 
érence to the decedent's indebtedness, and in response to her inquiry 
what the bank intended to do regarding it, he told her that : 

"A. * * * It was not the tlme to do anything just yet; that the bank 
had no disposition to crowd her, and that the matter could be worked out — 
words to that eiïect. Q. Was anything then said about extendlng the time 
for paying thèse obligations? A. Yes. Q. What did you say about that? A. 
To the best of my recollection, it was that the tlnie of payment be extended ; 
that we had no disposition to crowd her. Q. Kothing more spécifie than 
that? A. No, sir." 

Nothing was said by him indicating that the new notes were taken 
as collatéral security for those of the testator, or that his notes were 
to be retained as évidence of his indebtedness to the trust company, 
nor anything indicating the latter's intention to hold the decedent's es- 
tate for the payment of said indebtedness. Nor was anything done 
from which it could be inferred that the estate of the testator was still 
to be looked to for the payment of said notes. Much, however was done 
tending to support a contrary understanding, viz. the testator's notes 
were stamped "paid" and returned to the bankrupt; the respective 
amounts of such notes were debited to the account iricreased by cred- 
iting the proceeds of the new notes made by her, and no claim was 
ever presented to, or filed with, the executrix of her husband's estate. 
The trust company knew that she claimed to be the owner and was 
exercising the power of proprietress over the business theretofore 
carried on by her husband. The trust company had theretofore loan- 
ed the testator money while conducting that business. By his last 
will the widow was now the owner and désirons of continuing it. 
She, with référence to his estate, except as to personal liabilities for 
his indebtedness, was in his place. She was given ail he had, sub- 
ject to the payment of his debts, and upon giving the notes to the 
trust company she became as personally liable for their payment as 
her husband had been on the old notes. From ail the évidence, bear- 
ing upon the relationship existing between this créditer and the bank- 
rupt, that began with the interview ref erred to, it is clear that it accept- 
ed her in place of her husband for this indebtedness. The argument 
that it is not to be assumed that a créditer intends to surrender a 
security for his claim and rely solely upon the personal responsibility 
of another has no force in the face of the facts of the instant case. 

Whether the trust company knew that the lands of the décèdent 
were subject to a lien in favor of his creditors, as distinguished from 
a liability to be sold to pay the same, is not disclosed. But assuming 
that it had such knowledge, there is nothing in the circumstances of 
its taking new notes from the bankrupt, when read in the light shed 
thereon by the interview referred to and its subséquent conduct in 
relation to the old notes to the decedent's estate and the business ven- 
ture of the bankrupt, that négatives the idea that it had abandoned its 
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daims against the testator, and was looking solely to the bankrupt 
for the payment of such indebtedness. 

The trust company's attitude toward the bankrupt was one of 
lieniency and helpfulness, but it was toward her individually as owner 
of the property, and not as executrix acting in a représentative ca- 
pacity in the interests of her husband's estate. The trust company 
did nothing to préserve its claims against the testator's estate, or even 
to indicate that it still looked to it for the payment of said debt. It 
treated her as owner of his estate and accepted her individual re- 
sponsibiHty in place of the deceased for such indebtedness. In respect 
to the conséquences of its attitude in relation to such indebtedness, it 
is in the same situation as those who dealt with the bankrupt while 
she was carrying on h«r business. It, like they, must look to the 
bankrupt's estate for the payment of the debts which she 
individually contracted or assumed. The prima facie case made by 
the new notes, which on their face show only individual liability on 
the part of the bankrupt, bas not been overcome by the testimony; 
in fact it bas been strengthened thereby. The trust company is there- 
fore excluded from the class of creditors having priority, and must 
take its place with those who bave only the assets of the bankrupt 
to look to. 

The trust company's additional appeal from the referee's décision, 
denying its claim to be subrogated to the lien for taxes said to bave 
been paid from moneys borrowed from it by the bankrupt for such 
purpose, is likewise riot sustained, as there is no évidence that any 
part of the moneys thus borrowed were used for such purpose. 

[17] The New Jersey Title Guarantee & Trust Company's appeal 
challenges the décision of the référée disallowing its claim for de- 
ficiency resulting from the f oreclosure sale of one of the testator's 
premises mortgaged to it. It claims a right to participate in the fund 
under considération. Claimant was the holder of the bond of John 
McAusland for $20,000, secured by a mortgage covering No. 90 
Montgomery street, one of the premises of which he dies seised. Those 
premises were sold to the claimant January 22, 1914, in proceedings 
to foreclose said mortgage begun October 13, 1913. The sale did not 
net sufficient to pây claimant's decree by the sum of $7,618.30. 

The référée concluded that this claim was disentitled to any stand- 
ing against the bankrupt's estate, giving as his reasons that the title 
company was estopped from asserting any priority because of its 
failure to respond to the referee's order to show cause why the prop- 
erty of the bankrupt should not be sold free, clear, and discharged of 
ail incumbrances thereon ; that by its purchase of the mortgaged prem- 
ises it obtained property of greater value than the amount of its mort- 
gage, interest, and cost, and that its claim for deficiency under the 
New Jersey Statutes could not be against Mary E. McAusland's es- 
tate in bankruptcy, but solely against John McAusland's estate, and 
enf orceable only by an action against his personal représentative f ound- 
ed on his bond; and that as this was not donc, such claim had no stand- 
ing whatever in the bankruptcy proceedings. 

The referee's order to show cause, which was not responded to by 
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this claimant, is dated July 7, 1913, and is prior to the date of sale 
of the mortgaged premises. Its only interest in the sale of the testa- 
tor's lands affected by said order was the possible one of its debt not 
being satisfied through the sale of said mortgaged premises. At the 
date of said order its daim for deficiency had but a potential existence, 
and no estoppel occurred by its failure to respond to such order. It 
did respond to an order subsequently made by the référée on July 14, 
1914, directly challenging its right to participate in the bankrupt's 
funds by reason of said claim for deficiency, and it is the referee's 
décision in that order, and not the one mentioned by the référée, that 
is attacked by this appeal; and as to that, it is under no disabihty to 
prosecute a review. 

As to the referee's further reason that the claim for deficiency could 
only be enforced against the personal représentative of John McAus- 
land, deceased, etc., and the additional contentions of the trustée that 
claimant's failure to file a claim with the executfix of said décèdent, 
and to surrender its security and file a claim for the whole amount 
of the bond with the référée, estops it from claiming anything from 
the estate in bankruptcy: At the time of the sale of the mortgaged 
premises a decree to bar the creditors of John McAusland from any 
action against the executrix had been entered in the probate court, and 
the légal title to ail the property of the décèdent, which came to her 
by the will of her husband, and undisposed of by her, had passed to- 
the trustée. 

[18, 19] The failure of a creditor of the décèdent to présent a claim 
to the executrix before the entry of the decree to bar creditors, or 
before she is adjudged a bankrupt, would not prevent such creditor 
from following the real estate thus in her hands, or that had passed 
to the trustée. The right to proceed under the Heirs and Devisees 
Act, supra, or to enforce the équitable liens arising under the testa- 
tor's will, was unaffected by such decree, or the passing of the légal 
title to the trustée in the course of bankruptcy proceedings. The meth- 
od of procédure and the forum in which to bring such proceedings, 
however, was changed by the filing of the pétition in bankruptcy. 
From that time on the enf orcement of such charge upon said land 
could be secured only in the bankruptcy courts, and no suit was neces- 
sary for such purpose. Those creditors who began suits to enforce 
such charge in the New Jersey courts, as already noted, were restrained 
from continuing such proceedings, and required to prove their rights 
to such charges before the référée, and the creditors who did not so 
sue, are not to be prejudiced for not endeavoring to do what they 
would not hâve been permitted to accomplish. To hold otherwise 
Ais^ould be to make a farce of légal proceedings. 

[20] If the deficiency had arisen before the intervention of bank- 
ruptcy proceedings, in order to recover the same, a suit on the bond 
would hâve been necessary under the New Jersey statute, approved 
March 12, 1880, entitled: 

"An act coiicerniug proceedings on bonds and niortgages given for the same 
Indebtedness and the foreclosure and sale of mortgaged premises tliere- 
under." 3 N. J. Comp. Stat. p. 3420. 
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The filing of the pétition in bankruptcy, however, created a situa- 
tion not contemplated by that statute, nor controlled by state législa- 
tion. Upon the appointaient of a trustée in such proceedings, the 
légal title to the property at one time owned by the décèdent, and sub- 
sequently by his testamentary beneficiary, passed to said trustée ; and 
as such property was in his possession, it could only be administered 
by him in the bankruptcy courts. The real estate thus passing to the 
trustée, however, as already observed, was subject to said équitable 
liens in favor of decedent's creditors, and such liens were enforceable 
in the said court. 

Upon the présentation of the claims of decedent's creditors seek- 
ing to enforce them against said real estate or the proceeds thereof, 
the référée obtained jurisdiction to détermine the status and merits 
of such claims. Under the state statute last mentioned, to recover 
deficiency arising on the sale of mortgaged premises, a suit on the 
obligors' bond would hâve to be brought within six months after the 
sale. Upon the recovery of judgment for such deficiency the sale 
was opened, and the judgment debtor, by paying the full amount of 
such mortgage debt and costs within six months after such judgment 
was rendered, could redeem said premises. Upon the intervention of 
bankruptcy proceedings the presenting of the claim for deficiency in 
the bankruptcy court takes the place of the suit required by the New 
Jersey statute, and as the one under considération was presented with- 
in six months after such sale, the claimant is not only entitled, but 
constrained, if he insists upon a recovery, to hâve his claim for de- 
ficiency aidjudicated in the bankruptcy court. 

As tp the objections which go to the merits of this claim: 

[21] First. It is contended that the mortgage créditer was required 
to elect either to rely on his security, or to surrender it, and file his 
claim for the whole amount of the debt. Under section 57, subsec- 
tions "a" and "h," of the Bankruptcy Act, as construed by the courts, 
when the trustée does not elect to redeem by paying the debt, a se- 
cured creditor, having the right to sell the security, is not required, in 
the first instance, to so elect, but he may sell the security and file a 
claim for the unpaid remainder of his debt. In re Peacock (C. C.) 
178 Fed. 851, 24 Am. Bankr. Rep. 159; British & American Mort- 
gage Co. V. Stuart, 210 Fed. 425, 127 C. C. A. 157, 31 Am. Bankr. 
Rep. 544. See, also, the following text-books on Bankruptcy: Collier 
(lOth Ed.) 57e3, p. 726; Black, p. 1194; Loveland, p. 697; and Rem- 
ington, p. 621. This was the course pursued by this claimant. Its 
mortgage was foreclosed and the proceeds of the sale credited on ac- 
count of the bond and the claim filed for the remainder. 

[22, 23] Second. As to the value of the property bought in by 
claimant in enforcing its security. In the absence of a légal rule in 
the state making the sum for which the property is bought in at a 
public sale conclusive as to its value, the bankruptcy court, on alléga- 
tion of inadéquate price realized at such a sale is by duty bound to 
consider the question of value. In re Davis (3 C. C. A.) 174 Fed. 
556, 98 C< C. A. 338; In re Dix (D. C.) 176 Fed. 582; In re Pea- 
cock (C. G.) 178 Fed. 851, 860; In re Graves (D. C.) 182 Fed. 443. 
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There îs no such rule in New Jersey, but, on the conti-ary, the price 
brOught by property at such a sale is no criterion whatever of its 
value. Martinett v. Maczkewcz, 59 N. J. Law, 11, 35 Atl. 662; Hol- 
combe v. Trenton White City Co., 80 N. J. Eq. 122, 82 Atl. 618, af- 
firaling Id., 82 N. J. Eq. 364, 91 Atl. 1069. 

[24] The proof of claini in the présent instance showing that claim- 
ant on a sale of the property mortgaged as security for its debt bought 
in the property, the burden is on it to show that said property was 
of insufficient value to pay its debts. The only eflfort made by claim- 
ant to discharge such burden was a showing that the highest bid ob- 
tained on a public sale of such property was $14,000. There was but 
one other bid, and that was for $12,000. But that, as was held in 
Martinett v. Maczkewcz, supra, is not even admissible as évidence of 
value. In that case the trial court refused to admit such évidence. On 
error it was said by Chief Justice Beasley, 59 N. J. Law, 14, 35 Atl. 
663: 

"In inqulrles of thls nature It has been customary to show the market 
value of the property if It has a flxed rate, of tha,t klnd, and, if It has no 
such estinjation, to prove its value by the opinion bif experts and by an ex- 
position of the State ànd condition of thia things sold. In sueh an Inquisitidû 
the price obtalned at à 'sherifE's sale wôuld seem to be wh^Uy valueless. 
When a. willlng seller and a wllllng buyer agrée and fix the priée of an article, 
It is obvious that it is reasonable to Infer that such estlpjatlon approxlmates 
closely to the real value of such article ; but in an officiai sale by auctlon 
the ov?her has no volce in the affair, and each bidder is strivlng to obtain the 
thing sold, not at Its actual worth, but at a bargaln. It is valri to deny, for 
ail expérience attests the faet, that, as a gênerai thlng, the attendants at a 
public auctlon of Personal property are there with theexpectation: of acqulr- 
Ing the articles purchased much below théir eost in the marltet. It is deemed 
that, as criteriâ of real value, such transactions can hâve no effePt eièept to 
mlslead." 

This was quoted with approval and applied by V. C. Walker (now 
Chancellor) in Holcombe v. Trenton White City Co,, supra; and, as 
bis opinion was adopted as that of the Court of Errors and Appeals 
in affirming the latter décision; it must be accepted as the settled 
rule in New Jersey that the price which a property bririgs at sherifï's 
sale is at least not cpnclusive as to the value, notwithstanding some 
earlier cases seemingly adopted a différent rule. Hiscock, v. Varick 
Bank, supra, epunciates no contrary doctrine. In that case Mr. Chief 
Justice Fuller said (206 U. S. 39, 27,Sup. Ct. 684, Si' L. Ed. 945) : 

"The trustée dld not offer to prove * • * that the pollcjes had a greater 
value than was realized at the sale." 

The inference is, therefore, that, in that learned justice's opinion, 
the question of value is one that may arise whenever a deficiency on 
sale is sought to be recovered. In the présent case the trustée proved 
that the mortgaged premises were f ully worth ail of the mortgagee's 
debt, principal, interest, and côsts, and the mortgagee offered no con- 
trary évidence, but relied upon the fact that the property was struck 
off at a bid less than two-thirds of the value put on it by Wolbert, 
the real estate expert, which, according to the cited New Jersey Case, 
is not even admissible as évidence oî value. In re Davis, supra, to 
a like contention that Hiscock v. Barick Bank was authority for a 
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contrary view, Judge McPherson speaking for the Court of Appeals 

said (174 Fed. 561, 98 C. C. A. 343) : 

"In that case Insurance poUcles were pledged as collatéral seeurlty, under 
an agreenient which authorized the pledgee to sell wlthout notice and to 
buy at his own sale ; the pledgor expressly agreelng to 'remain liable for any 
deficleney arising upon such sale.' The securitles were, accordingly bid in 
by the pledgee at a bona fldè sale, crédit was given for the priée, such price 
belng found by the Suprême Court to be adéquate, and proof of the balance 
of the debt was allowed against the bankrupt estate. There is no suggestion 
in the case that any such question as is now presented was raised at any stage 
of the proceedings, or was consldered by the Suprême Court, and, in vlew ot 
the pledgor's express agreement to be liable for any deficleney arising upon 
the sale, It is difflcult to see how the question could possibly hâve been in- 
volved." 

But, if the law were otherwise, and the burden of proof were upon 
the trustée or objecting creditors to show that such price was inadé- 
quate, such burden has been fully met by the évidence introduced to 
sustain their objection to this claim. 

Frederick C. Wolbert, a real estate broker and auctioneer called 
by the trustée as an expert on the values of real estate in the vicinity 
of the mortgaged premises, and who had acted as one of the officiai 
appraisers of the bankrupt's estate in 1913, testified on October 8, 
1914, before the référée that, in his opinion, such property was worth 
$23,000. Daniel E. Evarts, the first vice président of the claimant, 
testified that after the sale the building had been insured by it for $15,- 
000. In response to questions propounded by the counsel for the trus- 
tée, with référence to this Insurance and the value of the land where 
such building stood, he said: 

"Q. Did you insure that building, Mr. Evarts, for more than what you 
thought it was worth? A. No; we got to insure it for 80 per cent. Q. What 
dld you consider that lot worth? A. It is a pretty hard proposition now; 
you would bave to give me something easier than that. Q. Do you consider 
it worth at least $5,000? A. Oh, yes ; no question about that. Q. Do you 
consider it worth $10,000? A. That I am not prepared to say." 

[25] If thèse premises were of less value than that testified to by 
Wolbert or indicated by the testimony of Evarts, the claimant could 
bave introduced évidence showing what the market value was. This 
failure so to do raised the presumption that the property was well 
worth the amount of the claimant's debt and justified the référée in 
so holding and rejecting its claim. The ofifer of the claimant to turn 
over the purchased property to the trustée on being paid the full 
amount of his claim is immaterial. The trustée is not in a position 
to redeem, assuming that he has authority so to do. See In re Graves, 
supra. 

[2B, 27] The only other question that needs to be considered on thèse 
reviews is whether the creditors given priority are entitled to interest 
on their respective claims. The référée held that they were entitled 
to interest only to the time of the death of John McAusland, basing 
his conclusion on what he understood to be the law and practise of 
the orphans' courts throughout the state. He cited no authorities, and 
the record fails to show what the practise in such courts is on that 
matter. On behalf of the creditors, it is objected that there is no such 
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law and practise. If thèse claims, under considération, were strictly 
against the assets of the bankrupt, interest would be allowable only 
up to the time of filing the pétition in bankruptcy. See Bankruptcy 
Act, 63a(l); Comp. St. 1913, § 9647. Sexton v. Dreyfus, 219 U. S. 
339, 31 Sup. Ct. 256, 55 L. Ed. 244; Board of County Gommissioners 
V. Hurley, 169 Fed. 92, 96, 94 C. C. A. 362; In re Chandler, 184 Fed. 
887, 107 C. C. A. 209. 

Thèse claims, however, as noted, are not against the bankrupt, but 
against her deceased husband's estate, and chargeable against the prop- 
erty she took as his devisee. The proceeds derived from the sale made 
by the trustée of said decedent's real estate is more than sufficient to 
pay the principal of his unpaid debts. The rule in bankruptcy that 
interest stops with the filing of the pétition has no application to sol- 
vent estâtes (Johnson v. Norris, 190 Fed. 459, 111 C. C. A. 291, L. R. 
A. 191 5B, 884), and no good reason appears why the interest on 
the decedent's indebtedness should stop either at the time of the death 
of John McAusland or upon the filing of the pétition in bankruptcy. 
Before the filing of said pétition the bankrupt enjoyed the use of such 
real estate, using some of its income in the payment of his and her 
debts. Since that event said income has been taken by the receiver 
or trustée. In my opinion, the interest should be allowed until the 
time of the sale of such property. If the proceeds derived from such 
sale should prove insufficient to pay the principal and interest of said 
claims, they should prorate therein. 

The resuit is that the referee's findings brought up on thèse péti- 
tions for review are affirmed, save as to question of interest. A de- 
crée in conformity to this opinion may be entered. 
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In re GATES. 

pistrict Court, M. D. Pennsylvanla. June 8, 1916.) 

No. 180. 

1. Bakkkuptct i©=»292 — Suit bt Tbustee — JtTEiSDicnoN. 

Under Bankruptcy Act July 1, 1898, c 541, § 70e, SO Stat 565 (Comp. 
St. 191.3, S 9654), and section 23b, as amended by Act June 25, 1910, c. 
412, § 7, 36 Stat. 840 (Comp. St 1913, § 9007), a District Court has ju- 
risdiction of a suit by a trustée to recover property fraudulently trans- 
ferred by the banltrupt wlthout the consent of the défendant. Such a 
suit is also cognizable In equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 410, 413, 
415, 410 ; Dec. Dlg. <@=292.] 

2. FBATIDU1.ENT CONVETANCES cg=S>155, 269(1) ELEMENTS OF FbAÙD — INTENT. 

To justlfy the settlng aslde of a deed for fraud, there must liave been 
fraud on the part of the grantor, partlcipated or acqulesced In by the 
grantee, whlch must be not only proved, but partlcularly alleged. 

[Ed. Note. — For other cases, see BVaudulent Conveyances, Cent. Dig. §§ 
493, 780-794; Dec. Dlg. <S=155, 269(1).] 
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3. Equitt 0=288 — Plradinq — AifENDME>'T To Meet Evidence. 

Wliere évidence bas been fully taken witbout objection on an Issue not 
ma de by the pleadiiigs, comiJlainant may be permltted to aiuend liis bil) 
to meet the évidence and présent such issue. 

[V.a. JS'ote. — ï'or other cases, see E(juity, Cent Dig. S 547; Dec. Dig. 
iS=2S8.] 

4. Bankbdptxjt (g:=>284 — Fkaudulent Conveyakce — Suit to Recovee Prop- 

EKTY. 

It is to be assumed, la the absence of proof to the contrary, tbat a 
trustée in bankruptcy bas been injured by a conveyance made by the 
bankrupt In fraud of bis creditors, aud it is uniiecessary for the tiustee 
to obtain judgment as a condition to inaintaiuing a suit for recovery ot 
the property. 

lEd. Note. — For other cases, see Bankruptcy, Dec. DIg. <S=284.] 

6. Fraudulent Convetances <g=»299(l) — Suit to Set Aside — Evide>'ce of 
Fbaud. 

In a suit to set aside a fraudulent conveyance, where the fi'aud must 
necessarily be shown largely or eutirely by drcuinstautial evidtîiice, such 
evideiice must be consldei-ed in its eutirety, without giving undue impor- 
tance to isolated facts. 

[Ed. Aote. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
S 870 ; Dec. Dig. (®=320S)(1).J 

6. Fraudulent Conveyances iS=o299(13) — Kecovehy of Peopebty bt Trustée 

— Evidence. 

Evidence considered, and held sufflcient to establlsh tbat a conveyance 
of proi>erty by a bankrupt and bis mother was without considération, and 
made solely for the fraudulent purpose of coveriug and protecting the 
property from présent and future creditors, to which purpose tlie grautee 
was a party, and tbat the property was recoverable by the bankrupt's 
trustée as a part of bis estate. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
S SiX) ; Dec. Dig. <2=290(ia).] 

7. Fraudulent Co.nveyances <©=369(1) — Gbounds op Invalidity — Intent to 

DEFRAUI) Suiî.SEtJUENT CREUITORS. 

A voluntary coiivcyauce is fraudulent and voidable as to subséquent 
creditors, where it uppears that the grantor iuteuded to witbdraw the 
property frum tlie reach of such creditors. 

[Ed. JNote. — For other cases, see Fraudulent Convejauces, Cent. Dig. 
§§ 17S-1S0; Dec. Dig. iÊ=UiJU>.] 

8. ^VILLS (©=63-1(14) — Vested Remaindebs. 

Under a wlli giving to tlie two sons of testator a life lntere.st In real 
estate, with remainder to bis grandchildreu, "not only tliose now born, 
but who shall be hereafter born," to be equally dlvided among the grand- 
childien living at the death of tlie survivor of the two .-ioiis, bankrupt, who 
was a graïuUliild living at the time of the doath of the testator, took a 
Vested Intex-est, which passed to lils trustée in bankruptcy. 

[I<:d. Note.— For other cases, see Wllls, Cent. Dig. § 1502; Dec. Dig. 
<@=6.i4(14).] 

In Equity. Suit by B. W. Davis, trustée of the estate of Charles B. 
Gates, bankrupt, against Loretta Gates. Decree for complainant. 

Clarence D. Coughlin and G. Fred Lazarus, both of Wilkes-Barre, 
Pa., for plaintiff. 

Thomas D. Shea, of Nanticoke, Pa., and Frank McCormick, of 
Wilkes-Barre, Pa., for défendant. 

^ssFor other canes see aame topic & KEY~NUM]-îER in aU Key-Numbered Digests & Indexes 
2:J5 F.— 13 
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BRADFORD, District Judge. [1] The biU in this case was filed 
October 28, 1913, by B. W. Davis, trustée, of the estate of Charles B. 
Gates, a bankrupt, and seeks to hâve a certain deed of real estate bear- 
ing date February 1, 1912, executed by Charles B. Gates, prior to his 
bankruptcy, to Loretta Gates, the défendant, declared fraudulent as 
against his creditors and set aside and annulled, and to hâve the de- 
fendant ordered and decreed, among other things, to exécute and de- 
liver to the plaintiff a deed of conveyance of the real estate, so far as 
undisposed of, fraudulently transferred to her as alleged, and hâve an 
accounting by her to the plaintifï for ail moneys received by her froni 
the sale of any portion or portions of the real estate so transferred to 
her by the bankrupt. In the answer as amended the jurisdiction of 
this court over this proceeding is challenged on the ground that the 
deed in question was executed more than four months prior to the 
filing of the petitipn in bankruptcy and the défendant has not "con- 
sented in any form or manner to the bringing of this action." This 
position is untenable. The bill is founded on section 70a, section 70e 
and section 23b of the Bankruptcy Act (Comp. St. 1913, §§ 9607, 
9654). Section 70a provides that the trustée upon his appointment and 
qualification shall be vested with the title of the bankrupt as of the 
date of the adjudication to "(4) property transferred by him in fraud 
of his creditors." Section 70e is as follows: 

"e. The trustée may avold any transfer by the bankrupt of his property 
which any créditer of such bankrupt might hâve avoided, and may recover 
the property so transferred, or its value, from the person to vchom it was 
transferred, unless he was a bona. fide holder for value prior to the date of 
the adjudication. Such property may be recovered or its value coUected from 
whoever may hâve received it, except a bona flde holder for value. For the 
purpose of such recovery any court of bankruptcy as hereinbefore deflned, 
and any State court which would hâve had jurisdiction if bankruptcy had 
not intervened, shall hâve concurrent jurisdiction." 

Section 23b is as follows: 

"Suits by the trustée shall only be brought or pros«cuted in the courts 
where the bankrupt, vvhose estate is being administered by such trustée, 
mlght hâve brought or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed défendant, except sults for 
the recovery of property under section slxty, subdivision b, and section sixty- 
seven, subdivision e, and section seventy, subdivision e." 

Section 23b as originally enacted concluded with the words "unless 
by consent of the proposed défendant." The words "except suits for 
the recovery of property under section sixty, subdivision b, and sec- 
tion sixty-seven, subdivision e," were added by way of amendment 
February 5, 1903. But it was not until 1910 that the further words 
"and section seventy, subdivision e," were added. This suit is not 
under section 60b or section 67e, and therefore, had it been brought 
prior to the amendment of 1910, it could not hâve been maintained 
without the consent of the défendant. Having been instituted after 
that amendment, however, it not only appears from the face of the 
statute, but is to be gathered from the cases, that consent by the de- 
fendant was not necessary to the maintenance of the suit. But were it 
otherwise, the défendant clearly has consented. The bill was filed 
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October 28, 1913, and she, without objecting in any manner, appeared 
generally November 13, 1913, and about the same time through her 
solicitor entered into a stipulation for an extension of time for fîling 
her answer, and thereafter filed the same November 17, 1913. Ail 
this was done by her without objection or any manifestation of dis- 
sent on her part. She must, therefore, under the authorities, be held 
to bave consented to the bringing of this suit against her. She cannot 
avail herself of her objection mâde for the first time February 18, 
1915. Having consented, it was then too late to object. 

An objection has been taken to the jurisdiction of this court over this 
suit on the ground that there is a complète and adéquate remedy at 
law; but, in view of the character of the suit and the nature of the 
relief sought, this contention is clearly without merit. 

[2, 3] It is further contended by the défendant that the bill cannot 
be sustained for the reâson that she is not charged in the pleadings to 
hâve been a participant in the fraud alleged against the bankrupt, 
Charles B, Gates, her son. The bankrupt became such September 23, 
1913, on bis own pétition, and the deed assailed as fraudulent was 
executed either in February or in May, 1912. Under thèse circum- 
stances it is undoubtedly true that if the défendant accepted the deed 
from him for a valuable and adéquate considération moving from her 
and was not a party to and was wholly innocent of any fraud in- 
tended or practised by him against bis creditors, then or thereafter 
existing, it would be necessary to dismiss the bill. The bill allèges 
that "the conveyance aforesaid of the bankrupt to the défendant was 
voluntary and was without considération" ; that at that time "the bank- 
rupt was engaged in or was about to engage in a hazardous business" ; 
that the plaintiff verily believed and expected to be able to prove that 
the défendant "is not an innocent purchaser for value of said estate 
of Charles B. Gates, bankrupt, and that the transfer of said interest 
unto the défendant by the bankrupt was fraudulent and was made with 
an intent to hinder, delay and defraud the creditors of the said Charles 
B. Gates, then existing, as well also as ail subséquent creditors"; and 
that the deed in question transferred "ail of the bankrupt's right, title, 
and interest in ail of the property, real or otherwise, si tuât ed in Lu- 
zerne County, said district, devised and bequeathed and which the said 
bankrupt inherited in and under the wills of his grandfather, John R. 
Gates, and his grandmother, Mary A. Gates." But while the bill 
charges fraud against the bankrupt, it nowhere allèges that the convey- 
ance was procured or received by the défendant with an intent or 
understanding on her part that creditors should thereby be defrauded. 
To justify the setting aside of the deed there must hâve been fraud on 
the part of the grantor participated or acquiesced in by the grantee. 
Gottlieb V. Thatcher, 151 U. S. 271, 14 Sup. Ct. 319, 38 L. Ed. 157; 
Horbach v. Hill, 112 U. S. 144, 148, 5 Sup. Ct. 81, 28 L. Ed. 670; 
Jones V. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 29 L. Ed. 742; Lloyd 
V. Williams, 21 Pa. 327; Reehiing v. Byers, 94 Pa. 316; Knower 
V. Cadden Clothing Co., 57 Conn. 202, 17 Atl. 580. Fraud is not to 
be presumed. Not only must it be satisfactorily proved, but partic- 
ularly alleged. Not having been charged against the défendant, on 
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the pleadings as they now stand there couki be no decree against 
her. Notwithstanding the omission to plead fraud on her part no ex- 
ception or objection was during the production of évidence taken or 
made by her on that ground, and both parties hâve gone into évidence 
on the subject of the existence or non-existence of fraud as fully to 
ail intents and purposes as if fraud had been properly charged against 
her; and if the proofs clearly show fraud on her part in the transac- 
tion the exercise of sound judicial discrétion should require that leave 
be granted the plaintiff to so amend the bill as to make it harmonize 
vvith the case as made on the évidence, to the end that a decree may be 
made in accordance with the merits. 

The broad question involved is whether on the évidence and the 
principles of equity as administered by this court and by the courts 
of Pennsylvania the deed bearing date February 1, 1912, should be 
permitted to stand as against the trustée in bankruptcy. But aside 
f rom this central question a number of points hâve been raised in the 
case, to some of which référence has been or will be made. 

[4] It is urged in behalf of the défendant that no decree can be 
made against her as it has not been àffirmatively shown that, if she 
was guilty of fraud, injury has thereby resulted to the plaintiff or any 
creditor or creditors represented by him. It is a gênerai rule that a 
decree setting aside a fraudulent conveyance will not be made at the 
instance of those who hâve suffered or will suffer no injury from the 
fraud.. But the cases establishing the rule hâve no application hère. 
The plaintiff is trustée in bankruptcy of the grantor in the deed, and 
an esseiitial ground or condition of the adjudication is the existence 
of insolvency on the part of the bankrupt. Section la, cl. 15 (Comp. 
St. 1913, § 9585), defines insolvency as follows: 

"A pèrson shall be deemed Insolvent withln the provisions of this act 
whenever the aggregate of liis property, exclusive of any property which he 
may hâve conveyed, transferred, concealed, or removed, or permitted to be 
concealed or removed, with intent to defraud, hlnder or delay his creditors, 
shall not, at a falr valuation, be suffident In amount to pay his debts." 

It is, therefore, to be assumed in the absence of proof to the con- 
trary that the trustée as representing creditors has been injured by a 
conveyance executed by the bankrupt in fraud of his creditors. It is 
not necessary that the extent to which he has been so injured should 
be equal to the entire value of the property conveyed. Section 70a 
provides that a trustée upon his appointment and qualification shall 
be vested by opération of law with the title of the bankrupt, subject 
to certain exceptions not pertinent in this connection, to "(4) property 
transferred by him in fraud of his creditors" ; and section 70e pro- 
vides that "the trustée may avoid any transfer by the bankrupt of 
his property which any creditor of such bankrupt might hâve avoided, 
and may recover the property so traiisferred, or its value, from the 
person to whom it was transferred, unless he was a bona fide holder," 
etc. Power is thus conferred upon a trustée to recover ail the prop- 
erty transferred in fraud of creditors, although such recovery may 
resuit in the possession by the trustée of property in excess of the en- 
tire indebtedness of the bankrupt. It is manifestly impracticable in 
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ail cases to détermine in advance the exact amount or proportion o£ 
the property fraudulently transferred, or its value, it is necessary 
should be received by a trustée to insure the payment in fuU of the 
iiankrupt's indebtedness ; and f urther, if the resuit of the recovery 
by a trustée would be to put in bis possession assets more than suffi- 
cient to insure such payment in full, any surplus would be turned over 
under the direction of the court to the transférée or otherwise as jus- 
tice might require. 

The position taken by the défendant that it vvas necessary that the 
plaintifif before bringing suit to set aside the alleged fraudulent trans- 
fer should hâve recovered judgment, issued exécution thereon and 
had it returned unsatisfied, is palpably unsound, since the provisions 
of the bankruptcy act and their opération are such as to exclude the 
possibility of obtaining judgment and return of exécution as against 
the bankrupt. 

The défendant invokes for her protection the long established rule 
that a sworn answer responsive to the allégations of the bill can be 
overcome only by the testimony of two opposing witnesses or of one 
witness and corroborating circumstances having probative force equal 
at least to the testimony of another witness. How far this rule can 
hère be applied in view of the character of the pleadings is somewhat 
problematical. The answer is not and, of course, eannot be responsive 
to any charge of fraud made in the bill against the défendant; for 
the bill, as already said, contains no such charge. But though not 
strictly responsive to the bill the défendant has made allégations in 
her answer, original and as amended, tending to show good faith on 
her part in the transaction. In the answer as originally filed it is 
alleged that "the said deed was obtained for property for a good and 
valuable considération," and in her answer as first amended that she 
was an innocent purchaser for value and in good faith of a contingent 
interest of the bankrupt in the property described or referred to in 
the bill, and in her answer as further amended that she dénies that 
the deed in question was without considération. In the peculiar sit- 
uation created by the omission of the plaintifif to charge fraud against 
the défendant equity obviously requires that the same force should 
be accorded to the above statements of the défendant as if precisely 
the opposite had been alleged in the bill. Those statements, there- 
fore, must be taken as true unless refuted by the testimony of two 
witnesses or of one witness and corroborating circumstances as above 
mentioned. The proof of fraud is not restricted to direct and posi- 
tive évidence of the existence of the fraudulent intent, for the essence 
of fraud is secrecy and concealment and those meditating it do not 
proclaim their purpose from the housetop. To establish the secret in- 
tent it is necessary largely to rely upon circumstantial évidence, which 
frequently carries with it greater probative force than the direct tes- 
timony of many witnesses. Witnesses may agrée upon a false story; 
but circumstances do not. To ask a witness in this case the bald ques- 
tion, "Had the défendant a fraudulent intent in accepting the deed 
from her son?" would be improper and inadmissible. It is at once 
necessary and sufficient to prove facts and circumstances from which 
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the fraudulent intent is clearly to be inferred. More than two wit- 
nesses hâve testified for the plaintiff as to facts tending to show fraud 
on the part of the défendant, and in addition thereto there is docu- 
mentary évidence strongly pointing in the same direction. Thus there 
are not only two witnesses but corroborating circumstances in favor 
of the plaintiff, and the rule as to the effect of a sworn and responsive 
answer has been fully satisfied, if the évidence adduced by the plain- 
tiff be sufficient to show, that the deed in question was fraudulent as 
against the creditors of the bankrupt. 

No statute of limitations bars this suit either directly or by analogy, 
nor has there been any lâches on the part of the plaintiff; for within 
three weeks after his appointment and qualification as trustée the bill 
was filed. 

Did the défendant or not intend or understand that the transfer to 
her should be merely colorable and that her son, the bankrupt, should 
in fraud of his creditors, notwithstanding the deed, hâve the benefit 
and enjoyment of the property covered by it? Or did she or not in- 
tend or understand that he should exécute the deed as a means to 
effectuate a fraud upon his creditors then or thereafter existing? 

[5] To reach a satisfactory conclusion on the questions of fraud 
involved in this case a coniprehensive view should be taken of the 
évidence, direct and circUmstantial, in its totali':y, and undue impor- 
tance should not be given to any detached or isolated item of proof. 
In Montgomery Web Co. v. Dienelt, 133 Pa. 585, 19 Atl. 428, 19 
Am. St. Rep. 663, the court reversed a judgment for error in a charge 
to a jury. Mr. Justice Mitchell in delivering the opinion said: 

"Fraud, as has so often beêii sald, caa rarely be proved by direct and posi- 
tive testlmony, and great liberality is always allowed in the introduction of 
évidence having a tendency to sliow it. * * * Défendants liad to get 
their testimony from the other si de, and from tlie circumstances, and were 
not able to make positive and direct proof of the fraudulent intent, but had 
to rely upon circumstances pointing thereto. In his charge, the learned judge 
took thèse up seriatim, and disposed of them sumraarlly. * * * xhe sub- 
stantial defect of the charge is in its treatment of the items of évidence, one 
by one, wlthout at any time dlrecting the view of the jury to their united 
force. There probably never wa.s a case of circumstantial évidence that 
could not be blown to the W'inds by taking up each item separately, and dls- 
mlsslng it with the conclusion that it does not prove the case. The cumula- 
tive force of mauy separate matters, each perhaps sUght, as in the familiar 
bundle of twigs, constitutes the strength of circumstantial proof." 

[6] A careful and protracted examination of the évidence has satis- 
fied me beyond any reasonable doubt that the deed »rom the bank- 
rupt to the défendant bearing date February 1, 1912, was executed by 
the former with intent to defraud his creditors existing at or after 
the time of its exécution ; that it was without considération to support 
it ; that the défendant fully and knowingly participated in and was 
a party to the fraudulent scheme; and that the plaintiff is, after so 
amending his bill as properly to charge fraud against the défendant, 
entitled to a decree. From the time of his birth until and including 
the final hearing in this case the bankrupt always lived with his mother 
and other members of his family, including father, brothers and sis- 
ters, in the "Gates Homestead," in Kingston, Luzerne County, Penn- 
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sylvania. He attained his majority May 29, 1911, and entered into 
co-partnership February 29, 1912, with William N. Bryden in the 
business of contracting for and building houses under the firm name 
of Bryden & Gates. The partnership continued until March 7, 1913, 
when it was dissolved by mutual consent. Within three months there- 
after Bryden went into voluntary bankruptcy, and September 23, 1913, 
Gates also became a voluntary bankrupt. The deed to the défendant 
States the considération therefor as "One hundred dollars and other 
valuable considération," and covers lands in Luzerne County in which 
the bankrupt claimed an interest or share equal to that of each of 
his brothers and sisters under the wills of his paternal grandfather 
and grandmother. Two material questions in the case are, was there 
any real considération for the transfer, and if so, what? and, when 
was the deed executed? It is contended for the défendant that there 
was a valuable considération consisting of $6,000 loaned by the de- 
fendant to the bankrupt before the deed was executed, and that it was 
executed before the bankrupt entered the firm of Bryden & Gates. 
The aim of the défendant is to show that she in good faith paid a 
substantial and adéquate money considération for a transfer of the 
property to her before any creditors of that firm could hâve been in 
existence as such. 

As witnesses the bankrupt and the défendant do not commend 
themselves to this court. Their testimony discloses such evasiveness, 
rashness of statement, and inconsistencies and improbabilities as not 
only to deprive it of weight, but strongly to tend to establish the plain- 
tifï's case even in the absence of opposing évidence. By way of il- 
lustration référence may be made to the bankrupt's testimony as to 
plaintiflf's exhibit No. 41, which is a pétition to the Orphans' Court 
of Luzerne County by the guardian of the bankrupt and his sister 
Emily, setting forth that they were entitled respectively to two equal 
undivided fifth parts or shares in a portion of the lands and premises 
in that county belonging to the Gates estate, and praying for leave 
to sell the same to the Delaware, Lackawanna & Western Railroad 
Company for the purchase money therein mentioned. At the foot of 
this pétition the défendant and other members of the family signed 
and sealed a déclaration that they believed the statements of the pé- 
tition to be true. It was offered in évidence by the plaintifif as an 
admission by the défendant of the bankrupt's interest in such lands 
and premises and as constituting a link in the plaintifï's chain of pnroof . 
The signature purporting to be that of the défendant was subsequently 
admitted by her counsel to be her genuine signature. With respect 
to the signatures on that exhibit the bankrupt testified as f oUows : 

"Q. Now, I wlU show you complainant's exhibit Xo. 41, and show you page 
seven thereof, and I ask you whose signature is tliat? A. It says Loretta 
Gates. I don't liuow whether she signed it or not. Q. Whose handwriting is 
that, Mr. Gates? A. I don't know. The Court: Q. Don't you know the hand- 
writing of your mother? A. No, I don't. Mr. Hourlgan: Q. Did you ever 
see her write? A. I hâve seen her write, but I could not distlnguish-^ Q. 
Hovv many times hâve you seen your mother write? A. I don't know Just 
how many times. Q. A hundred? A. I won't say. I don't know. Q. Two 
hundred? A. I won't say, I don't know. Q. WlU you tell me whether you 
hâve seen your mother write once or one thousand times? A. I won't say 



200 235 FEDERAL REPORTER 

how many times I hâve seen lier write. Q. Can you tell us wliether It was 
once or a thousand times? A. No ; I can't. Q. You don't know; you liave 
no Idea on that sub.ieetï A. No. Q. Whose signature is that first oueV A. 
It says Frank R. Gates; but I don't know whether — Q. That Is your fa- 
ther? A. My father's name is there. Q. Is that hls signature? A. I won't 
say, I don't know. Q. You don't know? A. No. Q. Whose is the third? A. 
It says .Tohn W. Gates, but I don't know whether he wrote that or not. Q. 
who is John W. Gates? A. My brother. Q. And you don't know whether that 
is your brother's signature or not? A. No; I don't. Q. Whose is the fourth 
nanie on there? A. Abram N. Gates. Q. AVhose signature is that? A. His 
name is there, too, but I don't know wliether he wrote that or not. Q. Is it 
his signature? A. I would not swear to It. Q. Whose is the last signature on 
that page? A. Mary A. Gates. Q. Who is that? A. Sister of mine. Q. Is 
that her signature? A. I don't know. 1 would not swear to it. Q. Then you 
can't say whether any signature on page seven of this exhibit is in the hand- 
wrlting of any of your fainily? A. That I don't know. * * » Mr. Sliea: 
Q. Do you believe that is your mother's liandwrltlng? A. No. Q. That is 
ail we want to know. Do you know it is your mother's handwriting: just 
look at it? A. No." 

This testimony is on a par with that given on the same subject 
by Frank R. Gates, the bankrupt's father, as follows : 

"Q. I show you complainant's exhibit No. 41, page seven thereof, and I 
show you the second signature on that page: whose handwriting is that? 
A. I can't say. Q. Do you know? A. I don't. It don't look like a woman's 
writlng, I don't know. Q. Whose is the tirst? A. That Is mine. Q. You 
wrote that? A. Yes, sir. Q. Whose is the thlrd? A. I can't say about that. 
It bas been gone so long I can't say. I don't get no letters from him or any- 
thing. Q. Who is the John W. Gates there? A. Why, my son. Q. The 
fourth on there, who is that? A. Well, it looks a little like his handwriting, 
and it doesn't. Q. Like whose handwriting? A. Like Abe's. Q. Is it Abe's 
or not? A. Well, that I can't say. It looks something like It, and it doesn't. 
Q. Whose is the last on that page? A. That is Mary's. Q. Is that her signa- 
ture? A. That is lier signature. Q. Who is Mary? A. Why, my daughter. 
Q. Then on that page you can identify but two signatures? A. Yes, sir. Q. 
Yours and Mary's? A. No, no; my wife's and son's hère, tliem two. Q. Oh, 
that is your wife's handwriting, is it? A. Well, I can't identify that. It 
looks like it and it doesn't look like it. Q. What will you say ; is that your 
wife's handwriting, or not your wife's handwriting? A. Well, I could not 
say it is her handwriting. The Court: Q. Wtell, to the best of your knowl- 
edge? A. Well, I don't think it Is." 

On the subject of considération for the conveyance in question the 
testimony of the défendant before the référée in bankruptcy, whicli 
has been introduced into this case, is in part as follows : 

"Q. You recite in this deed the considération as having been $100.00 and 
other valuable considération, was that true? A. $6,000. Q. You say in the 
deed $100.00 and other valuable considération? A. The other valuable con- 
sidération would amount to $6,000.00. * * * Q. It wasn't true then that it 
was $100.00? A. No ; it was for more than $100.00. Q. Why was that figure 
$100.00 put in there, do you know? A. I don't really know, because I don't 
iinow anything about law. * ■* "" Q. You can't explain why $100.00 was put 
in there? A. He [William H. Hines] drew it in his office. Q. You never told 
him what he was to put in there as considération, did you? A. No. Q. Did 
you ever discuss the subject of considération with him? A. I did, about 
$6,000.00. Q. When did you discuss that? A. In January [1912]. Q. Did 
you tell him to put in $6,000.00? A. I think I did. Q. But you don't know 
why It was changed? A. No. Q. Did any nioiiey pass at the tlme this deed 
was drawn? A. Only the money I gave to him to get it recorded. * * • 
Q. The $100.00 wasn't paid over at that tinie either, at the tlme the deed 
was drawu? A. No. * * * Q. How long before this deed was drawn 
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had 3*u paid the last money to your son, Charles Gates? A. I don't know 
as I could tell. Q. Was it a year? A. Oh, no. Q. Was it before he became 
of âge? A. I gave him money before and after he became of âge, for years, 
I gave him money right along for his schooling and traveling expenses, and 
for clothing. * * * Q. When did your son Charles B. Gates hecome of âge, 
It you know? A. Four years ago last May. Q. That would be May 29. 1911, 
wouldn't it? A. Yes. Q. After he became of âge what moneys dld you give 
Charles? A. Kight along, ail the time I gave him money. Q. Then after lie 
became of âge, did you give him money? A. I couldn't tell you just when but 
I gave him money every month or soniething like that, whenever he asked me 
for It, I didn't give it to him, reniember, I only loaned it to him. Q. When 
after he became of âge did you loan him the flrst money to your knowledge? 
A. I couldn't tell you because I loaned him money ail the time. Q. In what 
amounts? A. Sometimes I give him iflOO.OO, sometimes $50.00, and sometlmes 
$25.00, whatever he would ask for. Q. That is after he became of âge you 
loaned him those varions amounts? A. Yes. Q. X'rior to the time he became 
of âge did you loan him any money? A. I did. Q. What amount of money did 
you loan him then? A. You hâve the orders there, look at them. Q. That 
money was given through orders, waa it, before and after he became of âge? 
A. Some cash, some registered letters, and some orders. * * * Q. Mrs. 
Gates, you say that just prlor to February when thls deed was drawn you 
had a conversation with Senator Hines? A. I did in January, I told you. 
Q. Concerning the drawlng of this deed? A. Concerning the drawing of that 
deed. Q. What did you tell Senator Hines at that time? A. I said I thought 
I needed my money back and I should hâve some of the money I loaned my 
son. Q. What did he say? A. He said he thought it was the right thing that 
I should do that. Q. That was the first time you took it up with the Sena- 
tor, the question of Charles' paying back the money he borrowed? A. In 
January, yes. Q. That was the first time, was it? A. No, we spoke about it 
once or twice before that. Ql How long before that? A. Two or three months 
before that. ■* * ■• Q. Would you say it was in July? A. No, I think 
about October or November. "■ * * Q. What did you say at that time? 
A, I told him about Charles, the money I advanced him, and he said, 'I thlnk 
you ought to hâve Charles do something in regards to gettlng your money 
back.' * * * Q. That is just prior to the drawing of this deed, October or 
November, just prior to the drawing of this deed, you mean? A. We didn't 
talk about the deed then, not until .lanuary. * * * Q. Did you lend any 
money to Charles B. Gates, your son, just prior to the time this deed was 
drawn? A. I did. "■ * * Q. How much did you lend him in January, 
1912? A. I couldn't teU vou that. Q. Was it $100.00? A. Yes, $200.00 or 
$300.00. * * * I didn't give him $100.00 at a time, maybe .$25.00, $50.00 
or $10.00. Q. Did you lend him any money in the preceding month of Decem- 
ber, 1912 [1911]? A. Yes, sir; I did. Q. How much do you think you loaned 
him then? A. I would think I loaned him about $200.00 or $300.00. Q. For 
what purpose did you loan him this money in December and January? A. 
Because he took a trip and w-ent to the city. Q. He needed money, did he? 
A. Yes, he said he did. He borrowed it of me with the intention of paying it 
back. Q. He didn't hâve any of bis own at that time that he could use? A. 
No, not that I know of. Q. Not a cent that he could use? A. No, not a cent. 
Q. Did he borrow any money in November, 1911? xi. He borrowed money ail 
times of the year. I couldn't tell you when. Q. Did he borrow $700 subsé- 
quent to the time you talked to Senator Hines about his paying back? A. 
Yes, more than that. Q. When did you flrst talk with Charles about his 
making this deed? A. About the first of January, somewheres in January, 
about making ont this deed, but I talked to him before that about trying to 
jiay me back some way, and then in January we talked the whole thing over 
about his transferrlng the property over. Ql What did you say when you 
first talked to him about transferrlng ail his property to you? A. I said I 
wanted my money back. I thought he ought to try and pay me in some way, 
and he said, 'I hâve no money, but I will transfer my property to you, we 
will bave Mr. Hines corne over,' and he did. * "■ * Q. Then you 
talked with Senator Hines about this several months before you talked to 
Charles? A Two or three months. * * * Q. You flrst talked with 
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Charles B. Gates about thls transferrlng of hls interest In January you say, 
just prior to making of this deed? A. No, two or three moiiths before that. 
* * * Q. What did Charles hâve to say to you la respect to the trans- 
ferrlng of that estate? A. He said, 'I hâve not the money, but vylU transfer 
my property to you.' * * * Q. The $0,000.00 which you speak of as 
being the considération in this deed was ascertained in what manuer? A. 
In the money I loaned him. Q. How did you flx the amount as $6,000.00? A. 
I made an estimate of it. I knew hovk' much I let him hâve. Q. Hovs' inuch 
of that $6,000.00 was advaneed during the fall of 1911? A. I can't answer 
that question. Q. About how much? A. I can't answer tliat exactly because I 
don't know. Q. Was it $700.00? A. Tes; it was more than that. Q. Was 
it $800.00? A. I won't answer a question that I don't understand. Q. That 
would appear by référence to the orders, would it not? A. I should think 
some of it would, yes, but I gave him money by cash, I dldn't givé every- 
thing by orders, if I had money in the hoiise I would glve it to him when he 
would ask me, or not give it to him, loan it to him. Q. How much do you 
suppose you gave him In cash in the fall, as much as $100.00? A. Yes^ a 
couple thousand dollars. Q. In the fall of 1911? A. Not ail In just the fall 
o£ 1911, I gave it to him right along, he had no income of any kind only what 
I gave him or lent him. Q. How much cash did you give him subséquent to 
the tlmo he became of âge? A. I couldn't exactly tell that. Q. Could you tell 
me about how much? A. I might hâve given him $2,000 or $3,000. Q. You 
flgured up that ail the money which you had given him approximated $6,000.00, 
did you? A. Yes, I did. Q. You arrived at that conclusion with Charles B. 
Gates, your sou, did you? A. Yes. Q. He was willlng it should be $6,000.00? 
A. Yes, he estimated It to be about $6,000.00. AVe took a rough estimate 
and I knew it was about thàt much. Q. You took the orders? A. No, I dldn't 
hâve them. Q. Did Charles B. Gates hâve the orders? A. No, the banlv had 
them. Q. How did you arrive at the sum of $6,000.00? A. I estimated it at 
that much. Q. Did you or Charles estimate it at that much? A. We both 
knew. * * * Q. Part of that $6,000.00 was made up in cash, part in or- 
ders? A. Part in orders and part in cash. * * * Q. When did you flrst 
begin to advance this money to Charles B. Gates making up this figure 
$6,000.00? A. When he went to school. Q. How old was he at that time? 
A. I think he was about nineteen. Q. About when to your knowledge was it? 
A. I think he was about nineteen, I couldn't tell exactly that. Q. Where was 
he when you advaneed him that money? A. When he went ofC to school. I 
sent him to Mercersburg Academy that cost me about $800,00, and he went 
to Pierce Business Collège and Wood's Business Collège in Phlladelphia, and 
to the Academy and Business Collège in Wilkes-Barre. Q. What did it cost 
you at those two business collèges? A. $600 or $800. Q. To those business 
collèges? A. Yes. Q. Then where did he go to? A. Willces-Barre Institute. 
Q. How long did he go there? A. A year. Q. Where did he go after he went 
to the Academy a year? A. Mercersburg. Q. How long was he at Mercers- 
burg? A. One year. Q. After that year where did he go? A. Pierce's Busi- 
ness Collège in Phlladelphia. Q. How long? A. A term. Q. A winter term? 
A. Yes. Q. Did he go to school subséquent to the time he became of âge? 
A. He did. Q, Where to? A. Pierce's Business Collège. Q. He went io the 
fall, did he, after he became of âge? A. Yes, in the fall, I think in Sep- 
tember. Q. The fall of 1911? A, Yes, I think it was, I won't be sure about 
that. * * • Q. He spent four years at school for which you paid? A. 
Six years in school I pald. Q. Did you send the other children to school? 
A. No ; only him. Q. Did the other children go to Wyoming Seminary? X. 
No. * * • Q. How many children hâve you, Mrs. Gates? A. Five. Q. 
AU, Uvlng? A. Yes. Q. AU boys? A. Three boys, two girls. Q. Charles B. 
Gates, the bankrupt in this case, was the youngest boy? A. He was. Q. Did 
you educate or advance moneys to any of your other children? A. I did not. 
Q. Charles B. Gates was schooled and advaneed money for travellng pur- 
poses? A. Yes, sir; wlth the Intention of givlng it back. Q. And the other 
children never got such money? A. No." 

The bankrupt seems to hâve been the principal if not sole récipient 
of his mother's bounty. She states that while she educated and ad- 



DAVIS V. GATES 203 

vanced money to the bankrupt for traveling and other exçenses, she 
cjid not educaie or advance money to any of her other children. Ail 
of the children liyed with her in their family home save that possibly 
one of her sons was absent for a while, and there is no suggestion of 
any difficulty or friction between the défendant and any of the chil- 
dren. Nothing appears either by any statement on her part or from 
any other source to explain what, in the absence of a désire on her 
part to protect her son against creditors, would hâve been, had it 
occurred, an unnatural pièce of favoritism towards the bankrupt. The 
story told by the défendant on the subject of considération is too un- 
natural and improbable for credence. The known rules regulating 
human conduct forbid its acceptance. On her own showing the bank- 
rupt had received his éducation at Mercersburg Academy, Pierce's 
Business Collège, Wood's Business Collège and Wilkes-Barre Institute, 
if not at other institutions of learning, and according to her statement 
she was clear in her understanding and intention that ail moneys 
passing from her to the bankrupt before as well as after he became 
of âge and prior to the exécution of the deed were not and should 
not be considered gifts to her son, but merely loans, to be repaid to 
her. Under thèse circumstances why should she not hâve taken 
receipts from him? And if they were taken, why were they not pro- 
duced by her? She states that the $6,000 mentioned in the deed as 
considération was paid to the bankrupt "part in orders and part in 
cash." Where are the orders? Why were they not produced and 
offered in évidence? The bankrupt although living with the défendant 
and présent in court during the whole or larger portion of the trial 
was not called nor did he attempt to corroborate the defendant's story 
in any respect, nor did any other person. 

Under the circumstances and in view of the relationship between 
the défendant and the bankrupt there is a prima facie presumption that 
whatever money may hâve been handed or paid to the bankrupt was 
by way of gift and not loan, and hence incapable of serving as consid- 
ération to support the deed. 

The bankrupt attained his majority May 29, 1911, as before stated, 
and it appears not only from the documentary évidence, but from his 
testimony, and is not disputed, that he received June 16, 1911, from 
his guardian $4,753.62 in cash, being proceeds of sale of a portion 
of his interest in certain coal lands to the Delaware, Lackawanna & 
Western Railroad Company. This occurred only seven and a half 
months prior to the date borne by the deed in controversy. There is 
no évidence that during that period the bankrupt lost, squandered or 
otherwise disposed of the money thus received from his guardian. 
The évidence does not disclose what became of it. Yet the défendant 
testified in efïect that during that period she gave money to the bank- 
rupt "right along, he had no income of any kind only what I gave 
him or lent him" ; that after he became of âge and before the ex- 
écution of the deed she "might hâve given him $2,000 or $3,000"; 
that in December, 1911, and again in January, 1912, she loaned him 
"$200.00 or $300.00" ; that she loaned him those sums "because he 
took a trip and went to the city" ; that he said he needed the money ; 
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that he hadn't any money of his own that she knew of, — "not a cent"; 
that in letting him hâve this riioney she did not give him so much as 
$100 at a time, but "maybe $25.00, $50.00 or $10.00." That the de- 
fendant should fof the purpose of enabling her son to take one trip 
to the city hâve loaned him in December and January from $400 
to $600, or from $200 to $300, in varions and scattered sums of $25, 
$50 and $10 she does not attempt to explain. But, aside from this in- 
explicable action on her part, the bankrupt, although knowing he had 
received from his guardian since coming of âge the sum of $4,753.62, 
vouchsafed no explanation whatsoever of what had become of that 
sum, and did not attempt to corroborate the défendant in any par- 
ticular with respect to her alleged loans to him. Knowing the facts he 
sat speechless in open court when, if the défendant had been testify- 
ing truly, considérations of honor, gratitude and affection should hâve 
compelled him, by his oath, to défend and uphold his mother. And 
the défendant necessarily knowing that her favored son knew of the 
fact of loans or no loans, omitted to call him as a witness on the vital 
point and presumably did not dare to take that step. Under the cir- 
cumstances this failure to insist upon testimony from him amounts 
to a confession of fraud on her part. 

Again, the défendant testified that prior to the exécution of the 
deed in controversy she told the bankrupt, "I wanted my money back. 
I thought he ought to try and pay me in some way," and he said, "I 
hâve no money, but I will transfer my property to you." If this were 
a correct statement by the défendant of what was said by her and her 
son on that occasion can there be any reasonable question that he would 
not hâve corroborated her? But further, if her object was, as she 
States, to get her "money back," why not secure its repayment by a 
mortgage? That would hâve been the direct and straightforward 
course to pur sue. She and the bankrupt fixed the amount of the 
considération to be inserted in the deed at $6,000 on the estimated 
amount of "the money I loaned him." She does not suggest or inti- 
mate that the amount so alleged to hâve been fixed by estimate repre- 
sented or was intended to represent the value of the property to be 
transferred to her by her son. If this sum of $6,000 was agreed upon 
as the amount of money loaned by her to him the question recurs, why 
not secure its payment by mortgage? If her real intention had been 
to secure the repayment of money loaned to the bankrupt that would 
hâve been the obvious and natural course to pursue. But she did 
not follow it, but on the contrary took a deed of conveyance stating 
a misleading and deceptive considération. What possible explanation 
consistent with f air dealing can be given of this course ? The défend- 
ant in her testimony admits that the deed contained an untrue state- 
ment of considération, and that she does not know why the sum of 
$100 was mentioned, and avers that she thinks she told Hines, her law- 
yer, to insert $6,000 as the considération, and that she does not know 
why it was changed from $6,000 to $100. In Moore v. Roe, 35 N. J. 
Eq. 90, which in some of its features was strikingly similar to the 
case now before this court, a transfer by a son to his mother of ail 
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his property was set aside as having been executed in fraud of a créd- 
iter. The Vice Chancellor in delivering the opinion of the court said : 

"When the conveyance was made, the true amount of William's Indebt- 
edness to his mother was not ascertained, as in a genuine bargain it would 
hâve been ; nor was the price or value of the farm considered and settled, 
as it would hâve been if the transaction had been in reality what it purported 
to be. The indebtedness was arrived at In a proximate way. * * * The 
transaction cannot, I thlnk, be reasonably taken to hâve been a bona fide 
sale and purchase. * * * If no intention had been entertained to hinder 
or delay the complainant, the mother's claim, if just, would naturally and 
properly hâve been secured by a mortgage giving her a prior lien on the land 
to the extent of her debt, and leaving the balance of the son's estate thereln 
to be resorted to by his credltors. The course actually taken was a. deceptlve 
and embarrassing one, calculated to mislead and impede the créditer, who 
was known to both parties to the deed to be prosecuting his claim. It is 
not difficult for parties taking such a course to deny the existence of an in- 
tention to hinder, delay or defraud, and so far to persuade themselves that 
their only purpose was to secure a debt due the grantee, as to make their 
déniai wlthout willful perjury, but the unavoidable Inferences f rom their acts 
wiU eountervail their déniai." 

But the circumstantial évidence of fraud on the part of the bank- 
rupt and the défendant does not stop hère. The deed, although bear- 
ing date February 1, 1912, was not recorded until May 13 of the 
same year. The firm of Bryden & Gates began its existence, as be- 
fore stated, February 29, 1912, after the expressed date but before 
the recording of the deed. By way of explanation of the discrep- 
ancy between its date and the time it was recorded the défendant tes- 
tified that the bankrupt brought the deed in question to her home on 
the day on which it was drawn up and told her he would take it back 
and get it recorded, and that she said "No, I wish my son Abram to 
see it," and on the following morning gave it to him to read over. 
She then proceeded as f ollows : 

"Q. Go on and tell the history of that deed? A. I gave it back to Charles 
and said, 'Take It right over to Mr. Hines and hâve it recorded,' which he 
didn't. Instead of taking it over, he laid it in his drawer and 1 thought it 
was recorded, I didn't know anything about It until Mr. Hines said one day, 
'Mrs. Gates, that deed isn't recorded.' I said, 'It must be, I gave it to 
Charles ;' he said, 'It Isn't,' and when Charles came in I said, 'What did you 
do with that deed, Charles?' He said, 'I forgot it. It Is up in my drawer,' 
and I said to him, 'Take it right over,' and he did. Q. How long was that? 
A. About in May, I think, the last of May, about the middle of May. Mr. 
Hines called my attention to it. He was up in the Court House looking after 
some of my business and dlscovered it. ♦ * ''■ Q. Then your son took the 
deed to Mr. Hines, did he? A. Tes, I scolded him when he came in. I «aid, 
'You were very careless, Charles,' and he said, 'Well, I forgot it, Mother.' 
And I made him take it right away." 

To say the least this is an improbable explanation. That aftenr ail 
her solicitude on the subject of securing the repayment of the money 
alleged to hâve been loaned by her to her son, she should not bave 
sooner ascertained from him, living as he was with her, whether the 
deed had been recorded in accordance with her express request, is 
somewhat remarkable. There was no corroboration by Hines. In fact 
he died before the trial. There was not a word of corroboration from 
the bankrupt although he testified as to other matters during the trial, 
and knew the facts. She made no attempt to examine him in that 
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behalf . The bankrupt has nowhere stated that the deed was executed 
prior to May. Nor was there a word ôf corroboration from her son 
Abram to whom she states she gave the deed for bis penisal on the 
day after she says she received it. Her failure to call him as a wit- 
ness is wholly unaccounted for. Only one inference can be drawn 
from this circumstance, namely, that the deed had not then been 
executed and was not executed until sometime in May and several 
months after the business of Bryden & Gates had been launched. And 
the conclusion thus reached on this point is in accordance with the évi- 
dence, not only of the officer before whom the deed was acknowl- 
edged, but of several other witnesses. Bryden testifies in substance 
that he was first informed on a Saturday in May, 1912, by the bank- 
rupt that he had transferred bis property to his mother; that on 
that day he drove the bankrupt from the firm office of Bryden & Gates 
in Kingston across the river to Wilkes-Barre and went with him to 
the Savoy building in that city, where "he told me he wanted to see 
Hines, who he told me was his attorney at that time"; that the wit- 
ness waited outside for a while and when the bankrupt came out "he 
puUed a paper out from his pockçt at that time and showed it to me, 
telling me then that he had transferred the property to his mother, 
and I remarked then that he was a little bit late and he said, 'Oh, I 
guess not' " ; that the witness told the bankrupt that "it was going to 
hurt our crédit, and I thought it was pretty late any way and it could 
not do him any good and might do the firm a lot of harm" ; that the 
bankrupt told the witness at the time he showed the paper that "it 
was an assignment of his property to his mother" ; and that the bank- 
rupt had before that time spoken of assigning his property to his 
mother, stating that "he had everything to lose and I had nothing." 
John T. Evans, engaged in the business of plumbing and heating, tes- 
tified in substance that he did business with Bryden & Gates and that 
he met the bankrupt May 10, 1912, and gave him a statement of the 
witness's account against him ; that "when I took this statement over he 
seemed to fly ofï again and hé told me at that time that he was going to 
transfer his property, his real estate and ail his belongings to his moth- 
er" ; and that the bankrupt said "he had an expérience with Brown and 
Timberman, I think the name is, the people he was in business with be- 
fore, and he said that he didn't want to get in bad any more." Joseph 
Moore, a United States Commissioner, before whom the deed in ques- 
tion was acknowledged, testified in substance that he first saw the deed 
in question in the Savoy building ; that the writing above the signature 
to the acknowledgment was not in his handwriting ; that the acknowl- 
edgment had been filled out before the paper was brought in ; that he 
"had no reason to suspect there was anything wrong with it"; that it 
was late in the spring of 1912 and pretty warm weather, and the 
witness was sitting at his desk in his shirt sleeves and, he thinks, with 
the window open ; and that the acknowledgment, he thinks, was taken 
"in the very latter part of April or along in May, and I think it was 
on a Saturday." The bankrupt has not denied nor was he called upon 
by the défendant to deny the truth or accuracy of any portion of the 
testimony just referred tp on the part of Bryden, Evans and Moore. 
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There are certain circumstantial facts in évidence in connection with 
an intervention by the bankrupt some ten months after the exécution 
of the deed in question in a suit involving title to real estate in Luzerne 
County, to wliich that deed related, devised by his grandmother, Mary 
Gates, which, in my opinion, show that not only the bankrupt but the 
défendant as well recognized that the former had not by that deed 
parted with any interest he may hâve had in the property to which it 
related and that it was a mère prêteuse and cover employed to keep 
it f rom his creditors. It is in évidence, and is not disputed, that after 
the exécution of the deed in question no reconveyance was ever made 
by the défendant, directly or indirectly, to the bankrupt of any por- 
tion of the property covered by it. The suit ref erred to was an action 
of assumpsit in the Court of Comiiion Pleas for Luzerne County, in 
1913, between Fred B. Davis and W. M. Vanhorn. Davis was a 
purchaser from a devisee under the will of Mary Gates. The devise 
• was to Mary G. Myers for life and thereafter to her heirs, and should 
she die without leaving any children, with remainder over to her 
grandchildren ; and the question of law involved was whether the 
devisee took a fee simple or only a life estate. If the devisee took the 
latter the remainder over would or might hâve enured to the benefit 
of the bankrupt and his brothers and sisters. If on the contrary the 
devisee took a fee simple the bankrupt and his brothers and sisters 
would take nothing so far as the particular lot of land in that suit 
was concerned. Davis sued for the recovery of the unpaid balance 
of purchase money which Vanhorn had contracted to pay if the plain- 
tiff tendered him a good title in fee; and the court having found 
that the fee was vested in the plaintiff entered judgment against Van- 
horn March 17, 1913. On March 20, 1913, Hines as attorney for 
John W. Gates, Mary A. Gates, Abram N. Gates, Charles B. Gates 
(the bankrupt), and Myron Strickland, guardian of Emily J. Gates, 
presented a pétition that they be allowed to intervene in the suit, stat- 
ing under oath that he believed that they "are seized as devisees of an 
estate in fee simple in said house and lot * * * and the above named 
parties will be bound by the judgment of the court in said case stated, 
and now désire to be made parties," etc. Whereupon, the court granted 
them leave to intervene on the ground that "the said parties hâve 
rights which will be adjudged by the judgment entered in the above 
case." The bankrupt both personally and through Hines as his attor- 
ney took, but in vain, active steps on several occasions on behalf of 
himself and the other children of the défendant to set aside or reverse 
the judgment rendered for Davis. If the deed in question had been 
valid there would hâve been no interest left in the bankrupt, and there 
could hâve been no reason whatever on his part to intervene. His 
attitude and action in and toward that litigation amounted to the 
clearest récognition by him and Hines that the deed in question was 
a nullity or at least voidable. Now, during the whole period covered 
by the suit of Davis v. Vanhorn, Hines was attorney for the défendant. 
She States, "Mr. Hines has âlwâys been our attorney." There can 
be little or no doubt that the défendant, knew of the attitude of the 
bankrupt in that suit and took a similar view of the deed in question. 
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If not as matter of law chargeable with the knowledge of Hines, lier 
attorney, as to the position assumedby her son, lier examination as 
a witness coupled witii lier omission to adduce available évidence to 
the contrary is sufficient to establish knowledge on her part of the 
position taken by the bankrupt. She testifies as follows : 

"Q. Do you recall the tlme that there was some Utigation about the 
Interest which Mary Myers had In some real estate near your home? A. No. 
I can't tell the time. Q. Do you remember whether there was such litigation? 
A. Yes. * * * Q. Who was your counsel at the tlme of that litigation? 
A. Mr. Hines bas always been our attorney, * * * Q. You remember that 
case went to the Suprême Court? A. Yes. Q. And Mr. Hines went down to 
Philadelphla with it? A. Yes, I thlnk he did. Q. And your son Charles 
went down with hlm ; didn't he? (Objected to.) Q. Who accompanied him? 
A. I eould not say that. * * * Q. Now, I call your attention to the case 
of Fred W. Davis versus W. M. Vanhorn, In which case John W. Gates, Mary 
A. Gates, Abram N. Gates, Charles B. Gates and Myron Strickland, Guardian 
for Emily J. Gates, were Interveners? A. I can't remember anything about 
it. Q. Do you recollect such a case? A. Well, it slips from my memory. 
Q. It Involved the property next door to you, didn't it? A. I thlnk it did. 
Q. Who was John W. Gates? A. That Is my son. * * * Q. Who was 
Mary A. Gates? A. That is my daughter. Q. Who was Abram N. Gates? 
A. My son. Q. Who was Charles B. Gates? A. That is my son. Q. Who was 
Emily J. Gates? A. That is my daughter. * * ■* Q. Was there any con- 
versation in your house relative to that law suit? A. No. * * * Q. Did 
you hâve any conversation at any time with any person concerning that 
law suit? A. I ne ver remember that." 

Hère as on other points the story told by the défendant is so im- 
probable as not to merit acceptance. That Hines while c^ttorney for 
the défendant should hâve falsely or mistakenly asserted under oath 
that the bankrupt had an interest in the land, the title to which was in 
litigation, which if the deed in question was valid had passed to and 
was owned by her, or that he, notwithstanding his professional re- 
lationship to her, should hâve concealed from her the position assumed 
by her son in that suit with respect to the rights of property, which 
if the deed were valid were vested in her, is not readily to be believed. 
Nor is it to be credited that among the members of a united and har- 
monious family the action of the bankrupt and of the family attorney 
in behalf of ail the children was not discussed or mentioned during 
the course of the suit. The défendant is not corroborated either by 
the bankrupt or by any of the other children. Not one of them was 
produced as a witness on the point and this omission is wholly un- 
explained. The défendant as well as the bankrupt must be held to 
hâve recognized the ineffectiveness of the deed and that it did not 
confer upon the former any valid title. 

It appears from the testimony of Bryden, and is not denied either 
by the bankrupt or the défendant, that Bryden and the bankrupt had 
conférences with the défendant after the formation of the partner- 
ship and before the exécution of the deed in question, touching the 
business and affairs of the former. And it also appears that the bank- 
rupt had charge of the books of the firm, and Bryden of the outside 
work. No balance was ever struck on the books, and they are mutilàt- 
ed and unintelligible. ; 

Neither Bryden nor the bankrupt was able to extract from the books 
the slightest information as to the solvency or insolvency of the firra 
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or the condition of its business at any particular date ; nor does the 
évidence clearly disclose just when the bankrupt or Bryden & Gates 
became insolvent. Nor is it material that the précise date of the oc- 
currence of insolvency should be determined, or whether it happened 
before or only after the exécution of the deed in question. It is suf- 
ficient that the bankrupt became insolvent prior to the bringing of 
this suit. 

The évidence has fully satisfied me that the deed in question was 
executed, not February 1, 1912, but May 11, 1912; that it was fraud- 
ulently dated back of the formation of the partnership of Bryden & 
Gates in order to ante-date the existence of any firm indebtedness ; 
that it was executed without any considération moving from the de- 
fendant, and with intent to delay and defraud creditors of the bank- 
rupt whether then or subsequently existing; and further, that the 
défendant was fully cognizant of and a party to this f raudulent scheme 
and contrivance. 

[7] The défendant insists that the plaintiiï failed to prove 
that the deed in question was "fraudulently made with the dishonest 
intent to defraud the then existing creditors of the said Charles B. 
Gates." But fraud meditated against subséquent creditors is of the 
same quality as that meditated against existing creditors, and if op- 
erating to defeat, hinder or delay subséquent creditors by covering 
and concealing from them property really belonging to the debtor, 
will receive equal condemnation and correction at the hands of a court 
of equity. 

In Thomson v. Dougherty, 12 Serg. & R. (Pa.) 448, it was said that 
if a man "is not indebted and make a voluntary conveyance to a 
child, without particular évidence or badge of fraud to defeat subsé- 
quent creditors, that would be good; But if there be any mark of 
fraud, or intention to defeat subséquent creditors, that will make it 
void. * * * gu(- tj^g being indebted is not the only badge of fraud ; 
the transaction may be chargeable with such circumstances, as will 
raise the presumption of fraud." In Harlan v. Maglaughlin, 90 Pa. 
293, it was recognized that a voluntary conveyance will not stand as 
against subséquent creditors where it appears that the grantor intended 
to withdraw his property from the reach of such creditors. So in 
Horbach v. Hill, 112 U. S. 144, 149, 5 Sup. Ct. 81, 83 (28 L. Ed. 
670), it was declared that "a voluntary conveyance is good as against 
subséquent creditors, unless executed as a cover for future schemes 
of fraud." And in Graham v. Railroad Co., 102 U. S. 148, 153, 26 
L,. Ed. 106, it was said by Mr. Justice Bradley that "it is true that if 
a debtor dispose of his property, with intent to defraud those to whom 
he expects to become immediately or soon indebted, this may be a 
fraud against them, which they may hâve a right to unravel." Nor 
will the payment by a fraudulent grantee of a valuable or sufficient 
considération protect the conveyance as against creditors. In Jones 
V. Simpson, 116 U. S. 609, 614, 6 Sup. Ct. 538, 541 (29 E. Ed. 742), it 
was declared that the payaient of a sufficient considération by a vendee 
would protect him, however fraudulent the intent of the vendor, "un- 
less it appears affîrmatively, from ail the circumstances, that he pur- 
235 F.— 14 ■ • • 
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chased in bad faith. And such bad faith may exist where the vendee 
purchases with knowledge of the fraudulent intent of the vendor, or 
under such circumstances as should put him on inquiry as to the ob- 
ject for which the vendor sells." In Blennerhassett v. Sherman, 105 
U. S. 100, 117, 26 L. Ed. 1080, the court said: 

"It Is not enough, In order to support a settlement agalnst creditors, that 
it be made for a valuable considération. It niust be also bona fide. If It be 
made with Intent to hinder, delay, or defraud them, it is void as against 
them, altliough there may be in the strictest sensé a valuable or even an 
adéquate considération." 

May in his work on Fraudulent Conveyances, p. 67, says : 

"Where the contrivance or fraudulent intention appears there is no need 
to shew tliat there were creditors exlsting at the time; it is enough if any 
creditor, whether existing before or after the transaction, Is or may be 
defeated." 

[8] It is contended that the bankrupt had no title or interest in or 
to the lands and premises to which the deed in question relates, which 
could pass to his trustée in bankruptcy. After an examination of 
the wills of Mary Gates and John R. Gates, his grandparents, I do 
not think this position can be maintained. In the will of the former, 
dated October 4, 1889, the testatrix, who died April 27, 1890, pro- 
vided, among other things, as f ollows : 

"My résidence that I now occupy, with ail the things therein belonging, 
it is my wish and will, shall remain in possession of my husband, John R. 
Gates, during Ms lifetime. * * * After the death of my husband, John 
R. Gates, the property that I now occupy as my résidence, I will and be- 
queath the same to my son, Frank, for his use during his lifetime. And the 
property adjoinlng on the southwesterly side of my résidence, after the death 
of my husband, John R. Gates, I will and bequeath the same to my son, 
William R. Gates, for his use during his lifetime, and after the death of my 
sons, Frank and William, said properties to go to my grandehildren, thelr 
helrs and assigns forever." 

John R. Gates, who died June 6, 1894, in and by his will dated March 
21, 1889, provided, among other things, as foUows: 

"Fifth. I give, devise and bequeath unto my wlfe, Mary Gates, and my two 
sons, William B. and Frank R. Gates, share and share alike, during thelr 
natural lives, the use of the rent or royalty to be dlvided [derived ?] f rom the 
five tenements with the lots attached I own on Plymouth Road in Kingston 
Borough, the house and lot on Careytovt'n Road, and the rental coming from 
the Delaware, Lackawanna and Western Railroad Company on account of 
my lease of the coal under or upon a pièce of land on the flats in Plymouth 
Township ; said buildings to be kept in repair out of the rentals therefrom 
and ail taxes, repairs, and Insurance on said, real estate to be paid out of 
the receipts therefrorn before any division is made of the proceeds thereof. 
After the decease of my said wife, said rents and coal royalties shall be 
dlvided equally between my said sons William R. and Frank R., subjeet to 
above payments, during thelr natural lives. After the decease of either of 
my said sons, his share of said rents and royalties shall be paid to my grand- 
ehildren, share and share allke, subjeet to above payments, during the natural 
life of the survivors [survlvor?] of my said sons. Sixth. I give, devise and 
bequeath untp my wife, Mary Gates, one thlrd the net income, after taxes 
and ail charges are paid, of the surface during her natui-al life, of the pièce 
of land eontaining about fifteen (15) acres which I own on the flats in Ply- 
mouth Township, and the pièce of land on the flats In Kingston Township, 
eontaining about nineteen (19) acres. Seventh. Subjeet to my wife's rights 
therein I give, devise and bequeath unto my son, William B. Gates, the use 



DAVIS V. GATES 211 

during hls natural life of the surface of thé pièce o( land which I own on the 
flats in Plymoutli Township, containing about flfteen (15) acres, he to pay ail 
charges and taxes agalnst the same. Eighth. Subjeet to my wlfe's rights 
therein, I give, devise and bequeath unto my son, Frank R. Gates, the use 
during his natural life of the surface of the pièce of land which I now own 
on the flats in Kingstown Township containing about nlneteen (19) acres, he 
to pay ail taxes and charges against the same. * * • Tenth. Subjeet to 
the life interest heretofore given, I give, devise and ttequeath unto my grand- 
children, not only those now bom, but who shall be hereafter born, their 
heirs or assigns, sliare and share alike, the foUowing real estate: First, the 
five tenements, with lots attached, on Plymouth Road in Kingston Borough. 
Second, the house and lot on the Careytown Road in Wilkes-Barre, but with 
no right to the coal thereunder, it having been heretofore devised to my wlfe 
and sons. Third, the surface of the tract of about fifteen (15) acres of land 
on the flats in Plymouth Township. Fourth, the surface of the tract of about 
nineteen (19) acres of land on the flats in Kingstown Township, said aboyé 
devised lands and tenements to be equally divided among my grandchlldren 
living at the death of my two sons or the survivor of them." 

William R. Gates, son of the testator, died before the exécution 
of the deed in question, but Frank R. Gates, his other son, is still 
living. Under the will of his grandmother it is clear that the bank- 
rupt took a vested interest which, so far as not validly aliened, passed 
to his trustée in bankruptcy. And under the will of his grandfather I 
think he took an interest, subjeet to be defeated by the happening of 
the contingency of his dying before the death of the survivor of his 
uncle William R. Gates and his father Frank R. Gates. The gift to 
the bankrupt of the interest or estate does not consist in the direction 
for an equal division among his grandchlldren living at the death 
of the survivor of the two sons of the testator, but on the devise of 
the real estate "unto my grandchlldren, not only those now born, but 
who shall be hereafter born, their heirs or assigns." The contingency 
hère relates, not to the person, for the bankrupt was on the death of 
the testator ascertained as one of the grandchlldren and belonging to 
the class of persons who were to take, but to the event, the happening 
of which would defeat the gift already made. In the case of In re 
Twaddell, 110 Fed. 145, I had occasion to examine with much care 
the subjeet of the vesting of contingent interests in trustées in baiik- 
ruptcy, and I am satisfied that under the Pennsylvania décisions and 
for the reasons given in that case, which related to Pennsylvania real 
estate, the contention now made by the défendant is without merit. 

Much évidence has been adduced by each of the parties touching 
the value Of the lands and premises of which the deed in question cov- 
ered the bankrupt's share, in order to détermine the value of that 
share. It is unnecessary, I think, to discuss or consider that évidence 
in this suit, as the plaintiff on an amendment of the bill properly 
charging fraud as against the défendant will be entitled to a reconvey- 
ance f rom her to him of , that. share or so much as has not been dis- 
posed of by her, whatever may be its value. 

The évidence shows that in the summer of 1913 a portion of the 
Gates estate in Luzerne County was sold and conveyed to the Wilkes- 
Barre Connecting Railway Company for $60,0(X); and that in the ad- 
justment of the shares as between the défendant and her children it 
was agreed that the life interest of the former should be treated as 
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of the sàme value as the share of one of her children. The $60,0(X) 
being divided into equal parts, each child other than the bankrupt re- 
ceived $10,000 and the défendant received the remaining $20,000, o£ 
which $10,000 represented her ovvn share as agreed upon, and $10,000 
the proportionate share of the bankrupt claimed by her under the con- 
veyance in question. The conveyance having been fraudulent as 
against the bankrupt's creditors, the plaintiff will on properly amend- 
ing the bili as above stated be entitled to recover from the défendant 
in addition to such of the real estate covered by the deed in question 
as remains undisposed of, the sum of $10,000, together with légal 
interest thereon from the first day of August, 1913, the date of the 
conveyance to the Wilkes-Barre Connecting Railway Company, until 
the same be paid. 

Leave is hereby granted to the plaintiff to amend his bill within 
thirty days from the date of this opinion so as properly to charge fraud 
against the défendant in accordance with the évidence, and upon the 
submission to this court and filing of such amendment a decree for the 
plaintiff in accordance with this opinion may be prepared and sub- 
œitted. 



JACKSON et al. v. CRAA^ENS et al. 
(District' Court, S. D. Florida. March 23, 1916.) 

1. Courts <Ss=>508(1) — Fedbeal Courts—Suit to Enjoin Enfokcement of 

State Statute. 

A fédéral court organtzed under Act March 4, 1914, c. 160, 37 Stat. 1013, 
for the purpose of hearing a suit for an injunction to restrain enforce- 
ment of a state statute as in violation of the Constitution of the L'nlted 
States, will not undertake, ou an application for a preliminary injunction, 
to deteriUine the validity of the statute under the state Constitution, or 
objections to its validity on other grounds not connected with the féd- 
éral question, which alone gives the court jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 1418 ; Dec. Dlg. 
<S=>508(1) ; Injunction, Cent. Dig. § 72.] 

2. Commerce ig=550 — Constitutional Law <S==>240(1) — Inspection <S=>2 — ■ 

PowERS OF State to Makb Régulations — Constitutiokality of Stat- 
ute — Inspection of Naval Stores. 

Act Fia. June 5, 1915 (Laws 1915, c. 6878), which provides for the in- 
spection of naval stores in accordance with a flxed standard by inspectors 
appolnted by the state, for which fées are charged, and prohibitlng the 
sale in the state or shipment out of the state of unlnspected stores, ex- 
cept where, after demand, inspection has not been made within 20 days, 
is not an Interférence with Interstate or foreign commerce, nor does It 
deny to owners or shippers the equal protection of the laws, but is within 
the police powers of the state, and valld. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 48-53 ; Dec. 
Dig. <S=>50 ; Constltutlonal Law, Cent. Dig. §§ 688, 693, 697, 698 ; • Dec. 
Dlg. <S=>240(1) ; Inspection, Cent. Dig, § 2 ; Dec. Dig. <S=>2.] 

In Equity. Suit by J. W. Jackson and others against E. S. Cravens, 
Supervising Inspector of Naval Stores, or purporting to be Supervis- 
ing Inspector, and others. On application for preliminary injunction. 
Denied. 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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C. M. Cooper, Chas. P. Cooper, and J. J. G. Cooper, ail of Jackson- 
ville, Fia., for complainants. 

Thos. F. West, Atty. Gen., Watson & Pasco, of Pensacola, Fia., and 
John C. Cooper & Son, of Jacksonville, Fia., for défendants. 

Before WALKER, Circuit Judge, and CALL and SPEER, District 
Judges. 

SPEER, District Judge. The theory of this bill is that the législa- 
tion of the State of Florida assailed is not a legitimate exercise of the 
police power of the state, and is not a bona fide law for the inspection 
of naval stores ; also, that it is an arbitrary discrimination between the 
producers who ship to points outside the state, or who shall sell direct- 
ly to the consumer. It is insisted that it is the purpose of the statute 
to interfère with commerce between the state of Florida and other 
States of the United States and with foreign nations. AU of this is 
alleged to be violative of the Constitution of the United States, as ex- 
pressed, not only in the commerce clause, but also in the fourteenth 
amendment. It is also alleged that the system of inspection provided 
is inoperative, imperfect, burdensome, and costly, and that it is viola- 
tive of the several clauses of the Constitution of Florida mentioned in 
the bill. An injunction is sought against the inspection and prosecuting 
officers of the state, including the Attorney General. 

[1] In so far as the alleged imperfection and inefïectiveness of the 
measure may be involved, and particularly in so far as the inspection 
law of the state is declared to be violative of the Constitution of the 
state, this court has no proper concern, at this stage of the case. This 
is not a controversy between citizens of différent states, but between 
citizens of Florida and other citizens of the same state. Our jurisdic- 
tion is based upon the question : Is this législation violative of the re- 
lating provisions of the Constitution of the United States ? It is a seri- 
ons demand upon a court of the United States when it is required that 
it shall déclare an act of a state Législature unconstitutional. Ail légis- 
lation is presumed to be constitutional, and to hold it unconstitutional, 
the court must résolve every reasonable doubt in favor of constitution- 
ality. Récent législation of Congress has, indeed, thrown a stronger 
contravallation around state than exists around national législation. 
One judge of a District Court of the United States, in a proper case, 
may hold an act of Congress invahd; but three judges must now con- 
stitute a court with jurisdiction to hold a state law invalid. One of 
thèse must be a Circuit Justice, or a Circuit Judge. Sec Act March 4, 
1914, 37 Stat. at Earge 1013. This court was organized under the pro- 
visions of this statute. 

The gênerai jurisdiction of the appropriate United States court to 
hold a state law or state action violative of the Constitution of the 
United States has long been settled. It was restated in a récent care- 
fully considered case. Ex parte Young, 209 U. S. 149, 28 Sup. Ct. 
441, 52 E. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, opinion 
by Mr. Justice Peckham. There the Attorney General of a state had 
disregarded the order of the Circuit Court of the United States, and 
after hearing was held in contempt. His application for habeas cor- 
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pus was denied, and the déniai was affirmed by the Suprême Court. 
Said the learned Justice, delivering the opinion : 

"The varions authoiities we hâve referred to furnish ample justification 
for the assertion that Indlviduals, who, as officers of the state, are clothed 
wlth some dvity In regard to the enforcement of the laws of the state, and 
who threaten and are about to commence proceedlngs, elther of civil or crlin- 
inal nature, to enforce agalnst parties affiected au uuconstitutlonal act, vlo- 
latlng the fédéral Constitution, may be enjolned by a fédéral court of equity 
from such action." 

In Western Union Telegraph Co. v. P. R. Andrews, 216 U. S. 165- 
167, 30 Sup. Ct. 286, 54 L. Ed. 430, the doctrine was reasserted, and a 
number'of prosecuting attorneys were enjoined from enforcing an act 
of a state in violation of the national Constitution. It will, however, 
be difficult to cite a case where, on an application for preliminary in- 
junction, a court of the United States devoid of orig-hal jurisdiction. 
save for the fédéral question involved, will undertake to test the valid- 
ity or effectiveness of state législation, in the light of the state Consti- 
tution, or review in any way the discrétion of the state. Législature as 
expressed in the enactment. Said Mr. Justice Brewer.for the Court, 
in Michigan Central R. R. Co. v. Power s, 201 U. S. 291, 26 Sup. Ct. 
461, 50 L. Ed. 744: 

"If ponfllct vi^lth the state Constitution is the sole ground of attack, the 
Suprême Court of the state has a final authorlty"^ — cltlng Merchants' Bank v. 
Penn., 167 U. S. 461, 17 Sup. Ct. 829, 42 L. Ed. 236. 

The learned justice continues : 

"TJndoubtedly a fédéral court has jurisdiction, and vi'hen the question is 
properly presented It may often beconie Its duty to pass upon the alleged con- 
fllct between a statute and the state Constitution, even before the question 
has been consldered by the state trlbunals. AU objections to the valldlty of 
the act, whether sprlnging out of the state or of the fédéral Constitution, may 
be presented In a single suit and called for considération and détermination. 
At the ijame time fédéral courts will be reluctant to adjudge a state statute 
to be In confllct wlth the state Constitution before that question has been 
consldered by the state trlbunals." 

In Coulter v. Louisville & Nashville R. R., 196 U. S. 609, 25 Sup. 
Ct. 344, 49 L. Ed. 615, it is stated by Mr. Justice Holmes, for the court : 

"But the supposed Infrlngement of the Fourteenth Amendment Is the only 
ground on whlch the rallroad company could corne Into the Circuit Court, 
and If that ground falls, and obvlously falls, the court should be very cautious, 
at least, in interferlng wlth the state's administration of its taxes upon other 
considérations whlch would not hâve glven it jurisdiction." 

In both p{ thèse cases it will be observed that interférence with the 
state law was refused, the fédéral question being negatived. 

A différent conclusion may hâve been induced by a liile of décisions 
beginning with Horner v. U. S., 143 U. S. 570, 12 Sup. Ct. 522, 36 L. 
Ed. 266, where the Suprême Court held : 

"Where the constitutionallty of an act of Congress was drawn in question, 
and an appeal lay direçtly to the Suprême Court from the Circuit Court, un- 
der paragraph 5 of the act of March 3, 1891, the Suprême Court acquired ju- 
risdiction of the entlre case, and of ail questions involved In it, and not merely 
of the question of constitutionallty." 
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That rule, however, defines the power of the Suprême Court, the 
court of final jurisdiction in equity. This being, as appears from the 
act of Congress approved March 4, 1914, supra, a court assembled for 
a spécifie duty, it would seem that, ordinarily, our jurisdiction is re- 
stricted to that duty. This view vvill relieve the court, at least on this 
preliminary application, from passing upon the multitude of averments 
in the bill as to the alleged inefïectiveness and injurious character of 
the législation assailed, and the relating arguments in the elaborate 
brief for the plaintiffs. 

[2] That the production of spirits of turpentine and rosin, com- 
mercially termed naval stores, is a vastly important enterprise of the 
state of Florida, may be gathered as well from the bill, the answer, and 
the afiidavits. It may be gathered, also, that the animating, pecuniary 
considération, which is the inspiration of this litigation, is the profit 
which may inure from handling this great product. Anterior to the 
enactment of this législation, the product had been generally transport- 
ed to ports of other states, principally to Savannah, in the state of 
Georgia. It now largely moves to Florida ports, and the warehouse- 
men, factors, inspectors, and others handling it there are measurably 
advantaged. The profits of the Savannah interests may be in some de- 
gree diverted; but is this resuit, however regrettable, one in which 
the court can hâve proper concern ? The question with us is : Is this 
a valid inspection law of a product of the state of Florida, in the power 
of the state to enact and enforce without disregard of the Constitution 
of the United States ? The law itself , in its entirety, is written in the 
margin.^ It will be seen that, with an important réservation in favor 
of the producer, it definitely provides for inspection, a standard for 
such inspection, and officiais to make it. The standard itself conforms 
to that fixed by the United States government. The act f orbids the sale 
in the state, or shipment out of the state, of the uninspected product, 
with the above referred to proviso that, if the goods are not inspected 
within 20 days after his demand on the inspector, the producer is giv- 
en the option to ship his product anywhere without inspection. 

The court must présume that the state Législature in the enactment 
of this law had a bénéficiai purpose. This may hâve been to build up 
or increase the réputation of the product, that it might also benefit the 
people of the state, not only the producers, but those at the ports of 
the state who deal in naval stores. Such purpose cannot be criticised. 
Was such législation within the police or inspection power of the 
state? On this subject, fortunately, there is a great wealth of para- 
mount authority. 

Perhaps the latest précèdent is SHgh v. Kirkwood, 237 U. S. 52, 35 
Sup. Ct. 501, 59 L. Ed. 835. This involved a police statute by which 
it was made a crime to ship immature citrus fruits from the state. It 
also was a Florida case. It forbade such shipment under any circum- 
stances. The act was assailed for violation of the national Constitu- 
tion. The court held : 

"We may take judlcial notice of the fact that the ralsing of citrus fruits Is 
one of the great industries of tha state of Florida. It was compétent for 

1 See note at end of case. 
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thé Législature to find that It was essentlal for the success of that industry 
that its réputation be preserved in other states wlierein such fruits find their 
most extensive marlfet. Tlie sliipment of fruits, so immature as to be unfit 
for consumptlon, and consequeutly injurious to the health of the purchaser, 
would not be otherwise than a serions injury to the local trade, and would 
certainly afCect the successful conduct of such business within the state." 

Then foUows the gênerai proposition: 

"The protection of the state's réputation in foreign markets, wlth the con- 
séquent bénéficiai efCect upon a great home industry, may hâve been within 
the législative intent, and it certainly could not be said that this législation 
lias no reasonable relation to the accomplishment of that purpose." 

It would seem that the state has the équivalent right to forbid the 
injurious sale of adulterated turpentine or inferior rosin. It foUows 
that, to détermine the grade and the degree of purity, it may provide 
for inspection. 

In Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 L. Ed. 923, 
it was declared by the Suprême Court that the f ourteerith amendment 
and no other amendment was designed to interfère with the power of 
the state, among other things, "to legislate so as to increase the indus- 
tries of the state, develop its resources, and add to its wealth and pros- 
perity." 

In the case of Turner v. Maryland, 107 U. S. 38, 2 Sup. Ct. 44, 27 
L. Ed. 370, it was enacted that : 

"After the passage of thIs act, it shall not be lawful to carry out of this 
state any hogsheads of tobacco raised In thls state, except in hogsheads which 
shall hâve been inspected, passed and marted agreeably to the provisions or 
thls act." , 

It alsQ provided for shipment to a state warehouse in Baltimore. 
There was a penalty of $300 for the violation. In case, however, the 
producer packed bis tobacco in the neighborhood where grown, and 
marked his name in f ull, and his place of résidence theredn, and paid 
the charge of "outage" and storage, he might ship it, although it mây 
not hâve been sent to the state warehouse for inspection. The législa- 
tion, asSailed as violative of the Constitution, was pronounced valid. 
The charge for "outage" was held an inspection charge, and Mr. Jus- 
tice Blatchfôrd, renderihg the opinion for the court; quotes the lan- 
guage of Chief Justice Marshall in the leading case of Gibbons V. Og- 
den, 9 Wheat. 1, 6 L. Ed. 23. There the great Chief Justice, after re- 
marking that power to regulate commerce was not the source from 
which the right to pass inspection laws was derived, declared : 

"The object of inspection, laws is to iniprove the quality of articles pro- 
duced by the labor of a country, to fit them for exportation, or, it may be, 
for domestic use. They act upoii the subject beïore it becomes an article of 
foreign commerce, or of commierce among thé states, and prépare it for that 
purpose. They form a portion of that immense mass of législation which em- 
braces everything within the territory of a state, not surrendered to the gên- 
erai government, ail of which can be most advantageously, exercised by the 
states themselves." ' ' 

In Patapsco Guano Co. v. North Carolina Board of Agriculture, 171 
U. S. 345, 18 Sup. Ct. 862, 43 h. Ed. 191, the Suprême Court, Mr. 
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Chief Justice Fuller rendering the opinion, called attention to section 
10, art. 1, of the Constitution itself. This reads : 

"No State shall, witliout the consent of the Congress, lay any imposts or 
dutles on Imports or exjiorts, except what may be absolutely necessary for 
exeeuting its inspection lavvs." 

Thus the organic law expressly recognizes the inspection power of 
the State. The Chief Justice also quotes, in that case, the opinion of 
Mr. Justice Bradley, dehvered on circuit, in Neilson v. Garza, 2 Woods, 
287, Fed. Cas. No. 10,091, where the latter declared that : 

"The right to make Inspection lavvs is not granted to Congress, but is re- 
served to tlie states." 

This, however, is subject to the paramount right of Congress to reg- 
ulate commerce with foreign nations and among the states. In the case 
then before the court, fertilizer and fertilizing material was the sub- 
ject of inspection. There ail of the material was shipped into the state, 
and the court upheld the inspection law, and declared that the efïect on 
interstate commerce "is indirect and incidental." The opinion ends 
with the quotation : 

"The Constitution of the United States does not secure to any one the 
privilège of defrauding the public." 

In Pittsburgh & Southern Coal Co. v. Louisiana, 156 U. S. 590, 15 
Sup. Ct. 459, 39 L. Ed. 544, where coal and coke boat gaugers had been 
provided by the statute, and it was made compulsory upon persons deal- 
ing in thèse articles in a barge to hâve the same inspected and gauged, 
it was held to be not a régulation of commerce, nor, although it relat- 
ed solely to shipments by water, did it discriminate unconstitutionally 
between the coal of Pennsylvania and the coal of Alabama coming 
into Louisiana by rail. 

In McLean v. Denver & Rio Grande R. R., 203 U. S. 38, 27 Sup. Ct. 
1, 51 L. Ed. 78, after announcing the gênerai proposition stated by 
Chief Justice Marshall, supra, it was held that : 

"An act of the terrltory which made it an offense for a railroad company 
to receive for shipment beyond the limits of the terrltory hides which had 
not been Inspected is not unconstitutlonal, as unwarranted régulation of, or 
burden on, interstate commerce." 

Hère the inspection statute of Florida not only (to quote the lan- 
guage of Chief Justice Marshall, supra) "acts upon the subject before 
it becomes an article of foreign commerce, or of commerce among the 
states, and prépares it for that purpose" (for ail the turpentine and 
rosin which may be shipped from Florida directly in interstate com- 
merce will not be inspected at ail because the inspector f ails to appear 
within 20 days after notice), but the act precludes any one from the 
privilège of defrauding the public by the adultération of the product, 
or by misrepresentation as to its purity and value, and by lawless and 
ruinous combinations in restraint of the trade, made possible in the 
past, because the industry had no genuine and effective protection. 
That this danger threatened is easily demonstrable. It has been en- 
countered elsewhere. It was real, not imaginary. The recorded cases 
and judgments disclose that the industry demanded the protection of 
local government. See American Naval Stores Co. Case (C. C.) 172 
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Ked. 455; Nash v. U. S., 229 U. S. 380, 33 Sup. Ct. 780, 57 L. Ed. 
1232. 

That the compulsory inspection of naval stores by state officers im- 
poses the burden of inspection charges upon the producers is not at ail 
unreasonable. This, too, was within the power of the Législature. 
That power was fully sustained in Lindsay & Phelps Co. v. John H. 
MuUen and State of Minnesota, 176 U. S. 126, 20 Sup. Ct. 325, 44 L. 
Ed. 400. There Minnesota had provided that the varions surveyors 
gênerai should hâve a lien upon logs iloated on the rivers and collected 
in certain chartered booms. There also many of the logs came from 
other States. A lot of logs were seized for fées aggregating $10,000 or 
more. There, as hère, it was claimed that the statute burdened Inter- 
state commerce, and with more reason, because much floatage of logs 
was from other states. But it was held that the statute of Minnesota, 
requiring ail logs running out of a boom to be surveyed, inspected and 
scaled, was compulsory, that the législation was within the power of 
the State, and also that, where citizens of other states used the booms 
chartered by Minnesota, their logs were liable for the fées of state offi- 
ciais, inspecting the same. A fortiori must such charges be upheld 
where the Complaint is made by citizens and corporations of the state 
allowing them. 

The same principle was announced in the case of Pabst Brewing Co. 
y. Crenshaw, 198 U. S. 17, 25 Sup. Ct. 552, 49 L. Ed. 925. There, too, 
it was held that, even though the law in question might be inadéquate 
to accomplish the purpose designed, it affords for that reason no féd- 
éral question upon which to hold that the exercise of the police power 
of the state was unauthorized. This, the court declared, must be meas- 
ured by the right of the state to control or regulate domestic products. 

The complaint that the act unlawfully discriminâtes and dénies equal 
protection of the laws, in violation of the fourteenth amendment, is 
equally unfounded. It opérâtes uniformly on ail producers of naval 
stores in the state of Florida. That it may affect producers or dealers 
in other states does not matter. In the case of Missouri ex rel. Bow- 
man v. Lewis et al., 101 U. S. 22, 25 L. Ed. 989, the Suprême Court 
declared: 

"The fourteenth amendment does not profess to secure to ail persons of 
the United States the beneflt of the same laws, and the same remédies. Great 
diversities in thèse respects may exist In two states separated only by an. 
imaginary Une." 

A case illuminative of this question is that of Davis v. State, 68 
Ala. 64, 44 Am. Rep. 128. 

"It has never been seriously questloned," said that renovvned court, "that 
the jus disponendi is not an absolutely unqualified and indispensable right 
attaching to property, but is subject to such régulations not inconsistent with 
the Constitution, as, in the judgment of the lavv-making powers, the inter- 
ests of Society and good government may require." 

In that case the prohibition was against transferring or moving seed 
cotton between sunset of one day and sunrise of the succeeding day. 
In the cotton states the significance of this law may possibly be under- 
stood. 
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"It« iM4iaai7 object," said the court, wlth courteons modération, "Is net to 
Interfère wlth the rlght of property, or Ita yendable charaxrter ; Its object Is 
to regulate trafic In the staple agricultural product o( the state, so as to pre- 
vent a prévalent evil, whiçh, ip the opinion of the law-making power, may 
hâve done much to demorallze agricultural labor and destroy the legitlmate 
profits of the agricultural pursult, to the public détriment, at least wlthin the 
specified territory. This the Législature had the power to do." 

In Barbier v. Connelly, 113 U. S. 27, 5 Sup. Ct. 357, 28 h. Ed. 923, 
the court states that while "class législation, discriminating against 
some and favoring others, is prohibited, but legislatio» which, in carry- 
ing out a public purpose, is limited in its application, if within the sphère 
of its opération it afïects alike ail persons similarly situated, is not 
within the amendment." 

In Soon Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 28 L. Ed. 
1 145, Mr. Justice Field, for the court, observed : 

"The discriminations which are open to objection are those where persons 
engaged In the same business are subject to différent restrictions, or are held 
entitled tb différent privilèges under the same conditions. It is only then 
that the discrimination can be said to impair the equal rlghts which ail 
daim in the enforcement of the laws." 

In the case before the court, in view of thèse authorities and many 
others, it seems indisputable that ail persons engaged in the business 
in Florida hâve tlie same rights, privilèges, and liabilities, and are sub- 
ject to such an uniforra inspection law, as is a valid exercise of the 
police power. 

Nor has the State of Georgia failed to avail itself of this power. 
In 27 sections of its Code, from sections 1815 to 1841, inclusive, it has 
provided an inspection law not less stringent and not less costly than 
the Florida law before the court. Section 1815 is typical of the oth- 
ers: 

"Sec. 1815. Supervising ingpector, appoîntment, and qualification, The Gov- 
ernor shall appoint a compétent person, who shall be a citizen of the stàte of 
Georgia, to be the supervising inspector of naval stores for the state of Geor- 
gia, and who shall be skilled In the inspection of and famlllar wlth the grades 
of naval stores and compétent to detect adultération thereof. No person shall 
be appointed supervising Inspector of naval stores who is a producer, fâctor, 
or buyer of or dealer in naval stores, or employed by or connected in busi- 
ness with any such producer, factor, buyer, or dealer in naval stores." Park's 
Annotated Code of Georgia. 

It follows that we must conclude, upon ail the grounds assigned in 
plaintiffs' bill, there is, in this législation, no violation of the Consti- 
tution of the United States, or any provision thereof. For the reasons 
herein previously stated, we pretermit for the présent détermination of 
objections to the effectiveness of the inspection machinery provided by 
the state statute, the legality of appointment of officiais thereunder, and 
also ail objections arising under the Florida Constitution. It does not 
appear that thèse hâve beèn raised, or at least determined, by the 
courts of the state. This is simply a motion for preliminary injunc- 
tion, and our décision hère does not finally dispose of the cause. 
There are no averments which give us primary jurisdiction save those 
assigning violation of the national Constitution, and thèse we détermine 
adversely to the plaintiffs. Said Mr. Justice Miller, for the court, in 
Pelton v. National Bank, 101 U. S. 144, 25 L. Ed. 901 : 
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"It is an appropriate duty, which this court is called upon to pèrfotm very 
often, to proteet rights founded on the Constitution, laws, and trèâtlës of thc 
United States, when those rights are invaded by state authority. But it is 
a very différent thlng for thls court to déclare that an act of a state Législa- 
ture, passed wlth the usual forms neeessary to Its valldlty, Is vold because 
that législation is vlolatlve of the Constitution of the statè. It has long been 
reeognized in thls court that the highest court of the state Is the one to wlilch 
such question properly belongs ; and though the courts of the United States, 
when exerclsing a concurrent jurisdiction, must décide It for themselves, if 
It has not prevlously been considered by the state court, it would be indéli- 
cate to make such a décision in advance of the state courts, unless the case 
imperatively demanded it." 

This case présents no such imperative demand. See Cummings v. 
National Bank, 101 U. S. 155, 25 L. Ed. 903; Hills v. Exchange Bank, 
105 U. S. 319, 26 L. Ed. 1052. The Circuit and District Courts, quite 
properly, hâve not departed f rom this rule. 

In Western Union Tel. Co. v. Poe (C. C.) 61 Fed. 469, the court de- 
layed the décision on such a question four months, with the hope that 
the state Suprême Court might décide it; and in Western Union Tel. 
Co. V. Poe (C. C.) 64 Eed. 11, the court reversed its own ruling, made, 
however, before final judgment, when the state Suprême Court had 
taken a contrary view. 

This principle would seem stronget in its application to this court, 
organized solely to test the validity of such législation, primarily, at 
least, in the light afforded by the Constitution of the United States. 
It would seem, indeed, a grave incursion upon the authority of state 
législation and government, should we, when the averment of our pri- 
mary and constitutional jurisdiction is discredited, then undertake to 
criticise the efficiency of a state inspection enactment, inquire into the 
title of its officiais under state lavV, and détermine constitutionality in 
view of the state Constitution, which state courts hâve not passed upon. 
We would, iii the case before us, thus engender confusion in the orderly 
development of a mighty and vital resource of the commonwealth, per- 
haps bring ruin and dismay to those engaged in it, and divert elsewhere 
the great profits to its people which will doubtless flow îrom the ex- 
ploitation of those vast pine forests extending in "boundless contiguity 
of shade" from the Georgia hne to the ultimate point of the Peninsular 
state. 

The application for preliminary injunction is denied, and a decree 
may be taken àccordingly. 

NOTE. 

Laws of Florida, Ohapter 6878— -(No. 72). 

An act to appoint naval stores înspectors, to prescribe thelf dutîes and fix 
their compensation; to prevent and prohlbit adultération of spirits of tur- 
pentine and naval stores, and to provide for the appointment and duties 
and compensation of a supervlsing inspecter of naval stores, and to pre- 
scribe forfeitures and penaltles for violatlng, and methods for the en- 
forcement of the provisions of thls act. 
Be it enacted by the Législature of the state of Florlda:' * * * 
Sec. 7. That upon the passage and approval of this act thë GoVernor shalî 
appoint a supervlsing inspecter of naval stores, one or more Inspectors of 
naval stores, at large, and shall appoint in each pprtin this state te which 
naval stores are or may be censlgned for sale or shipment, a sufficient num- 
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ber of compétent Inspectors for the business at such port. The supervlslng^ 
inspecter, inspector of naval stores at large, and inspectors of naval stores, 
shall be subject to removal by the Governor at any time for cause ; and he 
shall hâve power at any time to flll vacancies in said offices. A person in 
order to be eligible to appointment to any of said offices must be a citizen 
of the State of Florida, must be skilled in the inspection of and famlliar with 
the grades of naval stores, and compétent to detect adultérations thereof. 
No person shall be appointed an inspector, inspector at large, or supervising. 
inspector of naval stores, who at the time of his appointment is a producer 
or factor, or buyer of , or dealer In naval stores, or employed by or connected 
in business with any producer, factor, buyer or dealer ; and it shall be un- 
lawf ul and a cause for removal f rom office for any inspector, inspector at 
large, or supervising inspector of naval stores, during his term of office, to- 
become a producer, factor, buyer of, or dealer in naval stores, or to be em- 
ployed by or connected in business with any such producer, factor, buyer or 
dealer, 

The supervising inspector of naval stores of the state of Florida shall have- 
general supervision and direction of ail inspectors of naval stores, including 
the inspector of naval stores at large, and it shall be his duty to see that 
they fairly and honestly perform ail the duties imposed upon them and in 
the manner provided by law, and to report to the Governor any delinquen- 
cies or irregularity of any such inspector, and shall hâve power to suspend 
any Inspector for falsely grading or branding turpentine or rosin, and for 
failure or neglect to perform the duties Imposed on him by the provisions of 
this act, and to investigate complaints made by producers or others, or the- 
conduet of any such inspector in the dlseharge byhim of the duties of his 
office. The supervising inspector of naval stores shall also hâve supervision 
of ail naval stores plants, yards, warehouses and other places where naval 
stores are kept or stored, and it shall be his duty to see that no adultération 
of naval stores is permitted in this state, and to collect évidence of any adul- 
tération which may come to his knowledge or be reported to him whenever 
the same may occur in this state; and to prosecute, or cause to be prose- 
cuted ail persons violating the laws of this state in regard to the inspection, 
marking, branding, or adultération of naval stores. Said supervising in- 
spector shall also perform such other duties as may be conferred upon him 
by law, but he shall not perform the duties of an inspector except when neces- 
sary to détermine the correctness of any inspection made by an inspector. 
The supervising inspector of naval stores shall vlsit every yard where naval 
stores are stored for sale in the state at least six times each year, and shall 
thoroughly inspect said yards and examine the books and records of the local 
inspectors. 

The inspectors of naval stores shall hâve power to make inspections of 
naval stores at the respective ports for which they are appointed, but the in- 
spector of naval stores at large shall hâve the power to make inspections at 
any point in the state. The compensation of the inspector of naval stores at 
large shall be the same for the llke service as that hereinafter provided for 
inspectors of naval stores at ports. The superviser of naval stores inspectors 
shall hâve his office in port of this state receiving the largest amount of 
naval stores for sale or shipment. * * * 

Sec. 10. The supervising inspector of naval stores shall receive as com- 
pensation for his services one-half cent for each barrel of rosin or spirits of 
turpentine which may be inspected under the laws of this state; said fee 
shall be paid equally by the buyer and seller of such naval stores. In case 
of naval stores shipped in packages or réceptacles other than barrels, his 
compensation shall be reckoned upon a basis of barrels or fractions thereof 
in the same manner as is provided for the payment of fées of inspectors un- 
der like conditions. The supervising inspector of naval stores shall hâve 
the right to recover from any person or con^orations liable therefor the fées 
allowed him under this act in an action of assumpsit, or any other appropri- 
ate proceedings in any of the courts of this state having jurisdlction thereof. 

Sec. 11. That any person who shall knowingly hâve in his possession any 
spirits of turpentine or wood spirits of turpentine for sale, consignment or 
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shipment whlch shall be In any manner adulterated without being marked on 
the outslde of the barrel with the words and In the manner required by this 
act, shall forfeit the saine to the state of Florida. TJpon swom information 
thereof from any person, It shall be the duty of the state attorney for the 
circuit in which such property subject to forfeiture under thls section may 
be f ound, to proceed f orthwith to hâve the same f orfeited and sold in the fol- 
lowing manner: He shall file with the circuit court in the jurisdiction in 
which said property is found' an information in the name of the state of 
riorlda, setting forth the property whereof forfeiture is claimed, the owner 
thereof, or the person in whose possession the same is found, and the grounds 
of forfeiture ; upon the filing. of such information a summons ad responden- 
dum and a writ of attachment, returnable to the rule day not less than ten 
days from the issuance thereof, shall be thereupon issued without bond or 
affldavit; such summons and writ of attachment shall be served in the man- 
ner provlded for services of sumnaons ad respondendum and wrlts of attach- 
ment in civil actions at law, the said writ of attachment shall be levled upon 
the property whieh it is sought to forfeit. Thereafter the case shall proceed 
In the same manner as a civil action at law. In case of attachment, and in 
the event the property shall be adjudged to be f orfeited, the same shall be 
sold as is provlded in the case of sales under exécution. Any person claim- 
ing to own the property attached, or hls agent or attorney, may in such pro- 
ceedlng intervene and défend the said proceeding as in case of attachments. 
Ail such prooeedings shall be governed in other respects by the rules of 
pleading and practice applicable to suits at law in cases of attachment. The 
proceeds arlslng from said^ sales shall be paid into the registry of the court, 
to bé paid by the clerk ùndér the order of the court as follows, to wit: One- 
half to the informant, to; be paid upon. the certlflcate of the state attorney 
that the person claiming the same is entitled thereto as the informer, upon 
whose information said action was begmi, and the remainder to be paid to 
the county treasurer of the coulity in whlch the conviction Is had as a part 
of the fine and forfeiture fund. Neitherthe supervising inspecter nor any 
other inspecter shall be permltted to receive any part of the proceeds of any 
such forfeiture; and if the information be given by any such inspecter, the 
entire proceeds shall be paid into said fine and forfeiture fund. The penal- 
ties, punishments and other provisions of this act, and the enforcement of 
the same, shall be deemed several, and the enforcement of one shall not pre- 
clude or afCeet the enforcement of any other. 

Sec. 12. It shall be the duty of any inspecter upon notice given, to attend 
at such time and place at or néar the port for whlch he is appeluted, as he 
may be required, for the purpose of gauging spirits ef turpentine and grading 
and weighing rosin, and to ascertain the true amount and quality thereof, 
and to mark the same by branûing, or in some other durable manner, on each 
barrel, réceptacle or package, and to issue at once in triplicate, sworn cer- 
tlficates ef inspection, the original to be îurnished te the producer or shlpper ; 
and the triplicates to the buyer or factor and the supervising inspecter ef 
naval stores ; and the person or persons, 'firm or corporation, for whom such 
inspection is made, shall be at liberty to appeal te the supervising inspector 
to establish the incorrectness of such inspection. If any such article be 
fraudulently mixed, it shall be condemned by the inspector and sold as pro- 
vlded by section 11 ef tbls act. : 

It shall be unlawful for any person te pack with rosin any substance other 
than pine rosin. And it shall be unlawful for any person to knowlngly sell 
or off er fer sale, any rosin containing other substance than pure rosin, or to 
so pack rosin that the package will appear to contain a higher grade of resin 
than its true contents. Any one violating the provisions of this section shall 
be deemed gullty of a mlsdemeanor, and upon conviction, shall be fined not 
more than $100.00 er imprisoned in the county jail not more than thret 
months. 

Sec. 13. It shall be unlawful for a person other than a licensed state in- 
specter to measure and inspect any naval stères in this state. Any person not 
a licensed inspecter in accordanee with the provisions of thls act, who shall 
perform the duties ef inspector of naval stores, shall be gullty of a misde- 
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meanor, and upon conviction thereof shall be fined not more than $100.00 or 
Imprisoned in the county jail not more than three months, or be punished by 
both such fine and imprisonment in the discrétion of the court. 

Sec. 14. It shall be unlawful for any person to sell in, or ship from thls 
State, any spirits of turpentlne or rosln in barrels or bulk of one hundred 
pounds or more, unless the same shall hâve been inspected and branded by 
an Inspector duly appointed and quallfled under the provisions of this aet: 
Provided, the inspector under the provisions of this act. shall Inspect such 
spirits of turpentlne or rosln in barrels or bulk of one hundred pounds or 
more wlthin twenty days from the date of notice to such inspector of the 
désire of such person desiring to sell in or shlp from this state spirits of 
turpentlne or rosln in barrels or bulk of one hundred pounds or more; such 
notice to said inspector shall be given by registered mail, and the receipt of 
such registered mail shall be évidence of the giving of such notice: Provided, 
further, that no inspection of rosln shall be required at any place other than 
a port oftener than every twenty days, and any person, flrm or corporation 
who shall vlolate any of the provisions of this section shall be deemed gullty 
of a misdemeanor, and upon conviction shall be punished by a fine of not 
more than $500.00, or by Imprisonment in the county jail for not more than 
three months, or by both such fine and imprisonment, at the discrétion of the 
court: Provided, hoWever that nothlng herein shall be deemed to make it 
unlawful for a producer to make a shlpment or shipments of unlnspected spir- 
its of turpentlne or rosin from the place of production to a port or ports in 
thls state for whlch Inspectors hâve been appointed. 

Sec. 15. The inspection, gradlng and branding, or marking of the quality 
of rosin and turpentlne as aforesald, shall be according to the standard rosln 
and turpentlne types and such types shall conform as nearly as possible to 
Kew York standard rosin and turpentlne types ; but in the event the De- 
partment of Agriculture of the United States shall hereafter establlsh rosln 
and turpentlne types, then the inspection, gradlng and branding, or marking 
of tlie quality of rosln and turpentlne, under thls act, shall be according to 
such rosln and turpentlne types so establlshed by said Department of Agri- 
culture of the United States. 

Sec. 16. An inspector of naval stores shall reçoive for his services in in- 
specting rosin including weighing, inspection and cooperage, six cents per 
barrel, and for inspectlng turpentlne, including gauging, inspection, bunging 
and cooperage nine cents per barrel, and no more, to be paid by the owner 
or party for whom the Inspection is made. When any such rosln or tur- 
pentlne shall be in any réceptacle or package other than a barrel, the In- 
specter for Inspectlng the same shall recelve for his services per barrel or 
fraction thereof of the contents of such réceptacle or package, the same fee 
or amount of compensation herelnbefore allowed for inspectlng each barrel. 
An inspector shall not be obllged to Inspect any article or quantity until the 
fee thereof shall hâve first been pald. * * * 

Sec. 20. That every person who produces, manufactures, consigns, sells, or 
keeps for sale, and every manufacturer, producer of, or dealer or factor in 
naval stores in the state of Floiida shall post and keep posted a wrltten or 
printed copy of thls act in a public place at the still location, warehouse, 
yards, or other place where he shall manufacture, store or keep naval stores, 
and it shall be the duty of the secretary of the state to cause a sufflclent nUm- 
ber of copies of thls act to be printed for public distribution, and for the 
purposes aforesaid. Any person who shall vlolate any of the provisions of 
thls section shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than $300.00, or by imprisonment In 
the county "jail for not more than six months, or by both such fine and im- 
prisonment in the discrétion of the court. 

Sec. 21. Thls act shall take effect upon tts passage and approval by the 
Governor or upon becoming a law without his approval. 

Approved June 5, 1915. 
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WOLCpTT T. NATIONAL ELECTRIC SIGNALING CO. 

(District Court, D. Massachusetts. June 7, 1916.) 

No. 374 

1. DiSCOVEBT ®=>13 — IN EQUITY — MatTEES as TO 'WlIICn DiSCOVEBT MAT BK 

Obtained. 

In a suit la equity In a fédéral court to enjoln the prosecution of an 
action at law, coiiiplaiuant is not entitled to Uiscovery froui défendant 
as to facts equally within liis own knowledge and wMch are material in 
tlie action at law. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. S 14; Dec. Dlg, 
<S=5l3.] 

2. Courts <S=351 — Fedebal Courts — Construction of Equity Rule. 

Ecjuity rule 58 (198 Fed. xxxlv, 115 C. C. A. xxxiv), wMch permits dis- 
covery by means of interrogatorles in a pending suit, wliile it changes 
the procédure, does not alter the substantlve rules governing discovery in 
equity, nor glve any right to discovery which dld not previously exlst. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dlg. 
<S='351.] 

3. Courts <s=a351 — Fédéral Couets — Construction of Bquitt Rule. 

While equity rule 58 ts not Intended to permit either party to obtaln 
disclosure of facts or documents material only to the case of the other, as 
to facts or documents material as well to the support as to the défense 
of the cause, it permits either party to interrogate. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dlg. 
<S=>351.] 

4. Courts <S==>351 — Fédéral Courts — Construction op Equity Rule. 

The discovery intended by equity rule 58, like that in equity In gênerai, 
is of the ultlmate facts only, material to the support or défense of the 
cause, and not of mère évidence, or of facts teuding to prove the nature 
of the case. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dlg. 
<S=>o51.] 

5. Courts <ê=>351 — In Equity — Mattebs as to Which Discovery may bb 

Obtained. 

Where one party to a suit In equity allèges facts ns the basis of his 
cause of action or défense, the other party is not entitled, by means of 
iuteirogatories under etiuity rule 58, to compel him to testify as to such 
facts in advance of the hearing. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 92i; Dec. Dig. 
<S=>3S1.] 

In Equity. Suit by Darwin S. Wolcott against the National Elec- 
tric Signaling Company, in which R. A. Fessenden, intervened. On 
motion by Fessenden to strike out interrogatorles filed by Wolcott. 
Motion allowed. 

Weil & Thorp, of Pittsburgh, Pa., and William G. Thompson, of 
Boston, Mass., for plaintiff. 

Choate, Hall & Stewart and Brandeis, Dunbar & Nutter, ail of Bos- 
ton, Mass., for défendant. 

Browne & Woodworth and George K. Woodworth, ail of Boston, 
Mass., for intervener. 

<S:=5For other cases see same toplc & KEY-NUMI3ER In ail Key-Kumbeied Digests & Indexei 



WOLCOTT V. NATIONAL ELECTRIC SIGNALING CO. 225 

DODGE, Circuit Judge. The questions to be hère considered arise 
under an intervening pétition filed by Wolcott against Fessenden June 
3, 1914. A motion to dismiss it was overruled October 20, 1915. 
The opinion herein of that date sets forth in substance the petition- 
er's allégations and the relief prayed for. 228 Fed. 811. Référence 
may be also made hère, as it was in that opinion, to the décision of 
the Court of Appeals for this Circuit (National Electric Signal- 
ing Co. V. Fessenden, 207 Fed. 915, 125 C. C. A. 363) in the previous 
suit at law. 

Wolcott is also plaintiff in the bill in equity against the above-named 
défendant company whereby thèse proceedings in equity were begun. 
Fessenden, against whom he brings this intervening pétition, was al- 
lowed to become also a party complainant in the original suit by a 
decree herein on November 1, 1912. 

His motion to dismiss Wolcott's pétition having been overruled as 
above, Fessenden answered it October 25, 1915. Wolcott then filed 
thèse interrogatories to him November 15, 1915, and his présent ob- 
jections and motion to strike them eut were filed November 30, 1915. 

Wolcott's pétition asks for relief as follows : An injunction forbid- 
ding Fessenden (1) to prosecute further his suit at law against the 
défendant company; or (2) to bring any other action against it upon 
the contracts therein involved; and (3) that ail rights under said con- 
tracts of ail parties therein concerned be determined by this court (i. 
e., in the présent suit in equity). 

Exhibit E annexed to Wolcott's pétition is a copy of a letter dated 
September 12, 1908, addressed to Col. John Firth, and signed by 
Hay Walker, Jr., and by Fessenden. This document was Exhibit C 
in the suit at law, and is printed in full at 207 Fed. 919, 125 C. C. A. 
363. Fessenden claimed in his suit at law that it sets forth the terms 
of an agreement with the défendant company modifying a former 
contract or former contracts between the same parties, wherein he 
and Wolcott were parties of the first part. The Court of Appeals 
has held that any claims under it must be made by Fessenden and 
Wolcott jointly, and this court has held, in overruling the above mo- 
tion to dismiss, that Wolcott's rights are involved in Fessenden's suit 
at law upon said agreement. 

In his suit at law Fessenden contended and introduced évidence 
tending to show that, as he now allèges in paragraph 5 of his answer 
to this pétition, he acted in Wolcott's behalf and by Wolcott's authority 
in entering into said agreement ; also that Wolcott thereafter ratified 
and approved it. His answer dénies, in the same paragraph, alléga- 
tions in Wolcott's pétition that, if said agreement was made as Fes- 
senden claims, it was made without Wolcott's consent or approval, and 
allégations that assertions by Fessenden that he communicated said 
agreement to Wolcott after it was signed and Wolcott consented there- 
to are falsely made. 

Fessenden further contended upon the évidence in the suit at law 
that, as he now also allèges in paragraph 5 of his answer, in Decem- 
ber, 1908, a modification of some of the terms of said agreement E 
235 F.— 15 
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was agreed to by him, that in so agreeing he acted by Wokott's au- 
thority, and that Wolcott thereaf ter ratified and approved what was 
thus donc. His answer to this pétition dénies, also in paragraph 5, 
allégations in paragraph 7 of the pétition that no such modification 
was ever made by Wolcott's authority or consented to or approved 
by him. Fessenden's déclaration at law did not expressly allège any 
such agreement in December, 1908 (see 207 Fed. 924, 125 C. C. A. 
363) ; but since the case was remanded he has so alleged it in an 
amended déclaration (see paragraph 7 of the pétition). 

Whether or not Wolcott ever authorized, consented to, approved, or 
ratified the above agreements claimed to hâve been made on his be- 
half by Fessenden is therefore at issue between the parties. Wolcott 
allèges the négative as the principal ground for the relief he asks, 
and further that he neither desires, approves, nor consents to the at- 
tempt made by Fessenden to enforce any such agreements on his ac- 
count, that he objects to any action or proceedings in that direction, 
and that the course taken by Fessenden tends to his injury and dam- 
age, ail of which, so far as material, Fessenden dénies. 

Wolcott's interrogatories are 56 in number. Nos. 1-25, inclusive, 
and 32-44, inclusive, relate to the issues above indicated in substance, 
among the varions issues which the pleadings raise. Thèse interroga- 
tories will be first considered. 

Interrogatories 1-25 (except 1-3, inclusive, which are merely in- ■ 
troductory) are said in the brief on Wolcott's behalf to relate to the 
question whether Fessenden's act in entering into the alleged contract 
Ê was previously authorized by or subsequently ratified by Wolcott. 
They call upon Fessenden to state upon oath in advance of the hear- 
ing (4) whether it is true that in executing Exhibit E he did not act 
for Wolcott ; (S) if not true, under what authority he did act ; (6) if 
under oral statements or instructions, what they were in f uU ; (7) 
when each statement was made; (8) where; (9) to whom; (10) who 
was présent when each was made; (11) if he acted under any writ- 
ten instrument, document or communication by or on behalf of Wol- 
cott, what it was ; (12) annexing copies, if in his possession, or other- 
wise making "reasonable discovery thereof"; (13) whether it is true 
that he had no communication with Wolcott between September 11, 
1908, and January 1, 1912 ; (14) if not, when he had such communica- 
tion; (15) where; (16) annexing, if in writing, each writing or a 
copy, or otherwise making "reasonable discovery thereof" ; (17) wheth- 
er anything was said in any of them about the "matters set forth 
in the intervening pétition herein" ; (18) what; (19) by whom; (20) 
whether it is true that he had no communication with Wolcott in or 
before September, 1908, about any action to be taken by him on Wol- 
cott's behalf in executing Exhibit E or any similar agreement; (21) 
if not, when he had such communications ; (22) what they were in 
substance ; (23) whether it is true that he had no such communication 
with Wolcott a f ter September, 1908; (24) if not, when he had such 
communications ; (25) what they were in substance. 

Interrogatories 32-44 are similar in character, and relate, as is said 
in the brief on Wolcott's behalf, to the subject of the authority, if 
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any, from Wolcott, under which Fessenden undertook to bind Wolcott 
to the alleged modification of December, 1908. 

[1] Among the objections specified in the motion to strike out, that 
nurab'ered 2 may be first considered. It is that the above interroga- 
tories relate to facts and documents clearly available to both parties. 
That such is the fact is obvious; what passed between Wolcott and 
Fessenden, orally or in writing, is clearly within the knowledge of 
both so far as appears. No document is alleged to be within Fessen- 
den's exclusive control, nor any fact inquired about to be within his 
exclusive knowledge. That a bill in equity is not maintainable for 
the discovery of that regarding which the plaintifï has the same means 
of information as the défendant is apparently conceded on Wolcott's 
behalf; and I think rightly, at least when, as hère, the suit is to be 
in a fédéral court, is not one wherein discovery alone is sought, and 
is brought for the purpose of withdrawing from a court of law mat- 
ters of strict légal cognizance. See Brown v. Swann, 10 Pet. 497, 9 
L. Ed. 508, and the comments thereon in Colgate v. Compagnie, etc. 
(C. C.) 23 Fed. 82, 84, 85. There are also strong grounds for be- 
lievihg that the above resuit must follow from the normal and natural 
meaning of the term "discovery" (whatever it may hâve been made to 
include for the purposes of statutes enacted in other jurisdictions), 
and that it is essential to discovery properly so called that there be 
something exclusively or peculiarly within the knowledge or control 
of the party required to disclose or produce it. See Rosenberger v. 
Shubert (C. C.) 182 Fed. 411, 418, where référence is made to défini- 
tions; The Eros, 224 Fed. 194. No doubt in most cases such ex- 
clusive or peculiar knowledge or control would be presumable from 
the fact that disclosure was being sought from an opposite party. 
Hère the pleadings hâve made it clear that no such situation exists. 

[2] It is contended, however, that no such limitation applies to dis- 
covery sought, as by thèse interrogatories, under rule 58 of the new 
Equity Rules (198 Fed. xxxiv, 115 C. C. A. xxxiv), but, on the con- 
trary, is negatived by the language of the rule itself , as well as by 
the authorized interprétation of rules or statutes providing for inter- 
rogatories in other jurisdictions. 

But, so far as its nature and scope are concerned, I see no reason 
for regarding the "discovery" to which the title and terms of rule 58 
refer as in any respect différent from the discovery previously obtain- 
able, though by différent methods, according to the principles of eq- 
uity jurisprudence as recognized in the fédéral courts. It is the prac- 
tice only of those courts, in equity cases, with which the new rules 
purport to deal or could deal. Rule 58 is understood to deal with dis- 
covery when sought in a pending equity suit praying relief, by a party 
to the suit, and for the purposes of the suit. Under the former rules 
(41-44) the only discovery obtainable in such cases was that to be 
had by the party bringing the bill, or a cross-bill, and by interrogatories 
in the bill or cross-bill. The présent rule 58 permits either party to 
obtain it from the other, and by interrogatories independent of the 
pleadings. The discovery so obtainable is to be of facts or documents 
material to the support or défense of the cause ; but as to such facts 
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or documents it is still only discovery in equity as formerly under- 
stood which is obtainabk. The procédure has been altered, but not 
the substantive rules applying to discovery, nor is any right to dis- 
covery given by the new rule which did not formerly exist. This vïe-w 
is understood to hâve been taken by Judge Brown in a récent case 
in the Rhode Island district (Speidel Co. v. Barstow Co., 232 Fed. 
617), in an opinion dated April 18, 1916. See, also, J. H. Day Co. 
V. Mountain City Co., 225 Fed. 622, 623. 

As to the authorized interprétation of rules or statutes providing 
for interrogatories between parties in other jurisdictions, I am unable 
to regard them, speaking generally, as sufficient to afïect the conclu- 
sions above indicated. In other jurisdictions the limits of discovery 
obtainable by interrogatories, whether at lavv or in equity, or under 
Systems not preserving that distinction between the two which the 
fédéral courts are required to observe, hâve been very generally en- 
larged by statute, as they hâve not been by any fédéral statute. It 
could not be said of the new rules, as was said of Rev. Laws Mass. 
c. 173, § 57, in Gunn v. N. Y., etc., R. R., 171 Mass. 417, 420, 50 N. 
E. 1031, 1032, that the discovery provided for is not necessarily "lim- 
ited to cases in which it would be granted in equity." That the new 
rules hâve enlarged the meaning of the term as contended, I am not 
prepared to believe. 

I there fore regard the above objection (2) as well taken. 

[3] Objection 1 is that disclosure of facts and documents material 
to the défense of Wolcott's case is sought, not of facts material to its 
support. 

While rule 58 is not understood as ii d to permit either party 

to obtain disclosure of facts or documenta material only to the case 
of the other, as to facts or documents material as well to the support 
as to the défense, I think it permits either party to interrogate (but 
subject to the above limitations, if I am right in holding that they 
apply generally to ail discovery under the rule). Such facts or docu- 
ments the interrogated party cannot refuse to disclose merely because 
they are also material on his behalf. Indianapolis Gas Co. v. Indian- 
apolis (C. C.) 90 Fed. 196; J. H. Day Co. v. Mountain City Co., 225 
Fed. 622. Of the facts and documents hère inquired about as above, 
many, if not ail, if material to the défense, might also be regarded 
as material to the support of Wolcott's case. 

[4] Objection 3, which is that disclosure of évidence instead of 
facts is sought, and objection 4, that disclosure of Fessenden's entire 
case to Wolcott before the latter has made out a prima facie case 
would resuit, seem to me objections of greater weight. 

The disclosure intended by rule 58 is to be, in my opinion, of the 
ultimate facts only, material to the support or défense of the cause 
(^e rules 25, 30), and not of mère évidence, or of facts tending: to 
prove the nature of the case or the facts upon which 'it is based. This 
is a limitation always understood as applying to discovery in equity, 
and I find no reason to suppose that ithas been removed by rule 58. 
Bispham, Principles of Equicy, § 561. And see, since the adoption 
of the new rules, P. M. Co. v.Ajax, etc., Co., 216 Fed. 634, 636; 
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Blast Furnace, etc., Co. v. Worth, 221 Fed. 430; J. H. Day, etc., 
Co. V. Mountain City Co., 225 Fed. 622, 624. 

By thèse interrogatories Wolcott, having full knowledge as above 
shown, from the proceedings in the suit at law and the pleadings in 
the présent case, what the ultimate facts are vvhich Fessenden asserts 
as the basis of the recovery sought by him from the défendant Com- 
pany, bases the présent suit upon a déniai that those facts are what 
Fessenden asserts them to be. He then begins his interrogatories with 
an inquiry whether the truth about them is not the contrary of what 
Fessenden has asserted as above. Anticipating the négative answer 
vvhich Fessenden, if compelled to answer, must give, or admit that 
such assertions are false, he follows this with questions such as he 
might thereupon put to Fessenden in cross-exàmination, were Fes- 
senden testifying, at the trial either of the suit at law or of the prés- 
ent case, in support of the facts he has asserted as entitling him there- 
in to recover or défend. 

[5] This I cannot regard otherwise than as an attempt to compel 
a sworn statement by Fessenden, bef ore the trial, of the évidence upon 
which he expects to rely and of facts which, according to Fessenden, 
tend to establish the facts upon which his case is based. Such an at- 
tempt seèms to me forbidden by the above limitations upon the scope 
of discovery in equity. Fessenden has the right, of which he cannot 
justly be deprived, to give his own testimony in person before the 
court which is to pass upon his claim, or in the présent suit his dé- 
fense. If he so gives his testimony in défense, he has a right to give 
it after, and not before, Wolcott's testimony has been laid before the 
court. A construction of rule 58 which would deprive him of said 
rights seems to me a construction to be avoided. I am unable to 
believe rule 58 intended to afford a means of such deprivation, or that 
its use for such a purpose can rightly be permitted. It was because 
of the similar limitation upon the right of inquiry contained in Pub. 
Stats. Mass. c. 167, §§ 49-56, that the court in Davis v. Mills, 163 
Mass. 481, 40 N. E. 852, held the défendant, sued on an alleged oral 
contract whose existence he denied, not entitled to require the plain- 
tifï, by interrogatories before the trial, to repeat the conversation 
wherein the alleged contract was claimed to hâve been made. 

Admiralty rules 27, 32 (29 Sup. Ct. xlii), permit either party to in- 
terrogate the other before trial, though the term "discovery" is not 
used. Rule 32 permits a défendant to interrogate "touching any mat- 
ters charged in the libel or touching any matters of défense set up in 
the answer." With regard to such interrogatories I hâve held that, 
though they are not confined within the limits imposed in the state 
practice, they are not to be used for the purpose of cross-examining 
regarding the truth of allégations made in the opposite party's plead- 
ings. The Baker Palmer, 172 Fed. 154, 155. And see Erie, etc., Co. 
V. Great Lakes, etc., Co., 184 Fed. 349. Such cross-examination is 
hère evidently the main purpose of the interrogatories under consid- 
ération ; it is not merely an incidental resuit of interrogatories other- 
wise proper. In my opinion objections 3 and 4 are well taken. 

Objection 5 relates to the remaining interrogatories, 26-31 and 45- 
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56, inclusive, and is that they "seek disclosure of matters outside the 
issues raised by the pleadings." They inquire as to the facts concem- 
ing the making of Exhibit E and the alleged agreement modifying it 
in December, 1908, but without raising the question of Fessenden's 
authority to act for Wolcott therein. The latter question is said, on 
Fessenden's behalf, to be the sole issue raised by the pleadings. This 
can hardly be said, whethef or not it is the sole issue properly raised, 
ttecause the pétition allèges and the answer dénies that Fessenden's 
assertions regarding the making and modification of Exhibit E are 
untrue. But the above interrogatories also amount to a cross-ex- 
amination of Fessenden upon his assertions above referred to, and 
seem to me open to the objections 3 and 4 above held valid, like the 
interrogatories first considered and for similar reasons. 

As to the suggestions that a main pur pose of rule 58 is to shorten 
trials by obtaining admissions which may render évidence in court 
unnecessary, this considération seems to me in any case subordinate to 
those which hâve prevented me f rom considering thèse interrogatories 
proper under the rule. I am also unable to believe that the trial of 
such a case as this would be either shortened or simplified by having 
Fessenden's testimony before the court in two separate forms, such as 
would resuit from requiring answers to thèse 56 interrogatories. 

The motion to strike out is therefore allowed as to ail the interroga- 
tories. 



ATJ.EN y. WALKER & GIBSON. 
(District Court, N. D. New York. August 17, 1916.) 

1. Tbade-Mabks and Teadk-Nambs <S=334 — Assionment — ^Vauditt. 

A trade-mark cannot be asslgned, disconnected from the business and 
good wlll with wMch It bas been connected. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 38; Dec. Dlg. <g=>34.] 

2. Teadb-Maeks and Tbadb-Names <©=>33 — ^AssiasMENT — Validitt. 

The owner of a business and trade-mark connected therewlth ma.de an 
asslgnnient of the trade-mark alone to hls wlfe, who at once asslgned It to 
a corporation, at the same tlme that her husband transferred to the cor- 
poration the business and good will, and as part of the same transaction. 
Held, that the transfers, taUen together, were sufllclent to vest the cor- 
poration wlth tltle to the trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 37; Dec. Dlg. <©=>33.] 

S. Tbade-Mabks and Tbade-Names <S=s>3(1), 69(5) — Vauditt oï Tbade-Mabk 
— ^Abbitbaey Nahe — Infbinoemeî*t. 

The Word "Cedarlne" held an arbitrary word, and valld as a trade-mark 
for a furnlture poUsh; also held Infrlnged by the name "0-Cedar," ap- 
pUed to a similar and competlng article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. $S 4, 71; Dec. Dig. <S=>3(1), 59(5).] 

^SsFor other cases see same topic £ KBY-NUHBER In ail Key-Numbered Digests & Indexes 
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4. Trade-Marks and Trade-Names ®=557 — Infeinoement. 

It is not necessary, to constitute Infringement of a trade-mark, that tbe 
similarlty should be such as to deceive a cautious purehaser ; but it Is 
sufficient If it would deceive the ordinary unwary purcliaser. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 65 ; Dec. Dig. <S=»57.] 

o. Trade-Marks and Trade-Names <g=5ll — Validity. 

Complainant obtained a patent for a furniture polishi, and about the 
same time registered tlie word "Cedarine" as a trade-mark for a furniture 
polisli. He never made nor sold tlie patented composition to any extent, 
but made a différent polisli, which for many years was sold under the 
name "Cedarine" as a trade-mark, and which was never marked as 
patented, although in one pamphlet, issued some years afterward to ad- 
vertise Cedarine, he made the statement incidentally that it was patented. 
Held, that he was not concluded by such single statement, and that the 
trade-mark, not having been applied to the patented article, but to a différ- 
ent one, did not become open to the public on the expiration of the patent. 
[Eâ. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 15 ; Dec. Dig. <S=oll.] 

6. Tkade-Maeks and Trade-Names <S=:=>8e^SuiT for Infringement. 

A complainant, who commenced suit for infringement of his trade-mark 
within two years af ter he had knowledge of the infringement, so far as ap- 
peared, hcld not barred by lâches of the right to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 95; Dec. Dig. <S=S6.] 

7. Tbade-Marks and Trade-Names iS=>45— Limitation by Fobeign Regis- 

TBATIOK. 

That complainant, in order to obtain registration of the arbitrary word 
"Cedarine" as a trade-mark In Great Britain, was required to, and did, dis- 
claim any right to the exclusive use of the word "Cedar," does not alïect 
hls rights, nor limit the scope of his trade-mark in the United States. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. <3=345.] 

8. Trade-Marks and Trade-Names <©=85(1) — Infringement — Right to Re- 

lief IN Equity. 

A complainant hcld not chargeable with fraudaient conduct or false 
représentations on his label, which deprived him of the right to relief in 
equity against infringement of his trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. <®=85(1).] 

9. Tbade-Marks and Trade-Names ®=98 — Suit for Infringement— Right 

TO Accounting. 

Défendants, who without misrepresentations sold an article under -.. 
trade-mark which infringed that of complainant for two years before 
the commencement of suit, under such circumstances that their sales 
should hâve been known to complainant, and without notice of infringe- 
ment, should not be required to account for profits or damages. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112; Dec. Dig. ©=^98.] 

In Equity. Suit by George H. Allen against Walker & Gibson. On 
final hearing. Decree for complainant. 

Suit in equity to restrain alleged infringement of coniplainant's regis- 
tered trade-mark "Cedarine" by the use by défendant of the name 
"O-Cedar" and for an accounting. The goods dealt in and sold by 
each party, and to which such names respectively are applied, are sim- 
ilar in character ; both being a furniture pohsh. 

ÊssFor other casea see same topic & X.'EY-NUMBER In ail Key-Numbered Digests & Indexes 
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Martin & Jones, of Utica, N. Y., for complainant. 

Rosendale, Hessberg, Dugan & Haines, of Albany, N. Y. (Charles 
W. Hills, of Chicago, 111., and Albert Hessberg, of Albany, N. Y., of 
counsel), for défendant. 

RAY, District Judge. In 1886 the complainant, George H. Allen, 
of Clinton, N. Y., began the business of raanufacturing and selling a 
furniture polish at that place, and he placed on the bottles and con- 
tainers a label with certain descriptive words and the trade-mark or 
name "Cedarine." So far as appears, he was the first to coin and use 
this Word "Cedarine." He built up quite an extensive business, and 
became quite widely and extensively known as "Cedarine Allen," a 
name which he adopted and used in various ways in such business 
and in advertising, and in which he seems to take pride. June 7, 
1887, on his application, there was registered and issued to said George 
H. Allen a trade-mark. In his statement and déclaration he said: 

"My trade-mark consists of the Word 'Cedarine.' Thls has generally been 
arranged or inclosed wltliln a dlamond-shaped figure, whleh in turii is sur- 
rouiided by a larger figure of similar sliape ; tlie sides of tliese figures being 
arranged parallel with eaeh other." 

He also describes the use and placing of certain words between the 
lines of thèse figures, but says : 

"Thèse words are luinted in small type, wliile the word 'Cedarine' is formed 
of large letters, to make It promiuent." 

He makes other remarks, and says: 

"The essential feature of which [trade-mark] is the arbitrary word 'Ce- 
darine.' " 

He also says therein : 

"This trade-mark I hâve used continuonsly in my business since November 
1, 1886. ïhe <!lass of merchandise to whicli tliis trade-mark is appropriated 
is pollshes, and the iiarticular description of goods comprised in said class ou 
which I use It Is furniture and piano polish. It Is my practice to apply my 
trade-mark to the bottles, boxes, or packages containing the polish by means 
of sultable labels on which it is painted. ïhe word and trade-mark are some- 
times also blown into the bottles containing the polish." 

In 1891 Allen incorporated this business in the state of New York 
under the name "Cedarine Manufacturing Company/' with an author- 
ized capital stock of $25,000. Allen was manager of the business of 
this corporation until 1897, when a corporation was organized under 
the laws of the state of Michigan, at Hastings, in that state, under 
the name Cedarine Manufacturing Company, and this corporation 
took over a furniture manufacturing plant at that place, and this 
corporation took orders for furniture polish bearing the name "Cedar- 
ine" ; but the goods were manuf actured and put up for market at 
Clinton, N. Y. At about this time ail the stockholders of the New 
York corporation turned over their stock therein to complainant, and 
he in their behalf, as well as his own, assigned the furniture polish 
business at Clinton, N. Y., including the good will, to said Michigan 
corporation. March 28, 1898, the Michigan corporation transferred the 
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said trade-mark, and also ail the property at Clinton, N. Y., connected 
with the manufacture of Cedarine, to the complainant hère. 

In May or June, 1898, Allen returned to Clinton, N. Y., where un- 
til October of that year he conducted this furniture polish business, 
using the trade-mark name "Cedarine." At this time the business was 
again incorporated under the laws o£ the state of New York, but un- 
der the name "Cedarine Allen Company." When the Miehigan cor- 
poration went out of business, March 28, 1898, a written transfer 
to George H. Allen of the business and this trade-mark was executed 
and signed by "George H. Allen, Secy." He was the secretary of that 
corporation, and while the défendant hère vigorously attacks this 
transfer, I think it was sufficient under ail the circumstances to trans- 
fer to Allen, not only the business, but the trade-mark, and that he 
again became its owner. It does not appear that there was any 
formai dissolution of this Miehigan corporation, and défendant con- 
tends that it went out of business and abandoned to the public ail its 
rights to this trade-mark; but I do not think this contention is sus- 
tained. Thèse transactions were somewhat informai, but there is no 
évidence to question or dispute the statement of the complainant, or 
the plaintifif's exhibits, bearing on this question of the ownership of 
the trade-mark. 

At the time of the incorporation in October, 1908, Allen transferred 
to his wife this registered trade-mark by an instrument in writing, 
but which does not in terms include the good will of the business. This 
certificate of incorporation stated: 

"The objeet and nature of the business for whlch this corporation is to he 
formed is the manufacture and sale of Cedarine furniture polish, and other 
polishes, liquid glue, furniture, and advertising novelties." 

M. E. Allen subscribed for 19,760 shares of stock in this Cedarine 
Allen corporation, and in considération of $50,000 of the stock she 
assigned to such corporation this registered trade-mark No. 14,482. Al- 
len himself subscrilDed for 20,000 shares of the stock and conveyed 
the business to the new corporation. The transfer from George H. 
Allen to M. E. Allen reads as follows : 

"Whereas, I, George H. Allen, of Clinton, county of Oneida, and state of 
New York, did obtaln letters patent of the United States for the registration 
of a certain trade-mark for furniture polish, which letters patent are No. 
14,482, and bear date the 7th day of June, 1887; and 

"Whereas, I, the said George H. Allen, am now the sole owner of said' 
letters patent and of ail rights under the sanie ; and 

"Whereas, M. E. Allen, of Clinton, county of Oneida, and stàte of Nê# 
York, is désirons of acquiring the entire interest in the sanie: ' 

"Now, therefore, to ail whom it inay concern, he it known that for and In 
considération of the sum of one dollar to me in hand paid, the receipt of which 
is hereby acknowledged, and in considération of natural love and affection, I, 
the said George H. Allen, hâve sold, assigned, and transferred, and by thèse 
présents do sell, assign, and transfer, unto the said M. E. Allen ail my 
right, title, and interest in and to the said trade-mark for furniture polish, 
and in and to the letters patent therefor aforesaid, the same to be held and 
enjoyed by the said M. E. Allen for her qwn use and hehoof, and for the use 
and behoof of her légal représentatives, to the full end of the term for whicl\ 
said letters patent are granted, as fully and entirely as the same would hâve 
been held and enjoyed by me, had this assignment and sale not been made. 

"In testimony whereof, I hâve hereunto set my hand and affixed my seal at 
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Clinton, In the county o£ Oneida, and State of New York, this 19th day of 

October,. A. D. 1898. 

"In the présence of Geo. H. Allen. [L. S.] 

"J. T. List. 

"D. W. Allen.» 

The transfer from M. E. Allen to the Cedarine Allen Company reads 
as f ollows : 

"Whereas, George H. Allen, of Clinton, county of Oneida, and state of 
New York, did obtain letters patent of the United States for the registratiou 
of a certain trade-niark for furnlture polish, which letters patent are num- 
bered 14,482 and bear date the 7th day of Juue, 1887; and 

"Whereas, the said George H. Allen, by a due and proper instrument in 
writing bas sold and assigned his said patent, and hls rights In, to, and under 
the same, unto Mary E. Alleu, of Clinton, county of Oneida, and state of 
New York ; and 

"Whereas, 1, the said Mary E. Allen, am now the sale owner of said patent 
and ail rights under the same ; and 

"Whereas, the Cedarine Allen Company, of Clinton, county of Oneida, and 
state of New York, is desirous of acquirlng the entire interest in the same: 

"Now, therefore, to ail to whom it may concern, be it known that for and In 
considération of the sum of $50,000 to me in hand paid, the recelpt o£ whIch 
Is hereby acknowledged, I, the said Mary E. Allen, hâve sold, assigned, and 
transferred, and by thèse présents do sell, assign, and transfer, unto the said 
Cedarine Allen Company my entire rlght, title, and interest in and to the said 
trade-mark for furnlture polish, and in and to the letters patent therefor 
aforesaid, the same to be held and enjoyed by the said Cedarine Allen Com- 
pany for its own use and behoof, and for the use and behoof of its légal repré- 
sentatives, to the fuU end of the tenn for which said letters patent are granted, 
as fully and entirely as the same would hâve been held and enjoyed by me, had 
thls assignment and sale not been made. 

"In witness whereof, I hâve hereunto set my hand and afflxed my seal at 
Clinton, in the county of Oneida, and state of New York, thls 24th day of 
October, 1898. 

"In the présence of M. E. Allen. [L. S.] 

"Katie Smyth. 
"D. W. Allen." 

The transfer from George H. Allen to the Cedarine Allen Com- 
pany reads as f ollows : 

"Know ail men by thèse présents, that I, George H. Allen, of Clinton, 
county of Oneida, and state of New York, in considération of the sum of $7,385 
to me in hand paid, the recelpt whereof is hereby acknowledged, and In con- 
sidération of the assuming of obligations of the business of Cedarine Allen by 
the Cedarine Allen Company, hâve sold, transferred, assigned, and set over, 
and hereby do sell, transfer, assign, and set over unto the Cedarine Allen 
Company, of Clinton, N, Y., ail my rlght, title, and interest in, to, and under 
ail the accounts appearing on my books to my crédit as Cedarine Allen ; also 
ail stock furnlture, and machinery now at my place of business in Clinton, N. 
Y., as specified in the schedule hereto annexed and made a part hereof ; also 
the good will of the business conducted by me under the name of Cedarine 
Allen, to hâve and to hold the same unto the said Cedarine Allen Company, 
Its suecessors and assigns, as fully as I would own, hold, and enjoy the 
same, had thèse présents not been made. 

"In witness whereof, I hâve hereunto set my hand and seal at Clinton, N. 
Y., this 24th day of October, 1898. Geo. H. Allen. 

"State of New York, County of Oneida — ss.: 

"On this 29th day of October, 1898, before me personally appieared George 
H. Allen, to me known to be the same person who exeeuted the foregolng as- 
signment, and duly acknowledged that he exeeuted the same. 

"H. W. Mahan, 
"Notary Public, Oneida County, N. Y." 
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[1] I think this trade-mark was effectively transferred to the Cedar- 
ine Allen Company. The défendant contends the trade-mark could 
not be transferred independently of the business, and that its transfer 
to M. E. Allen, and by her to Cedarine Allen Company, George H. 
Allen transferring the business direct to that company for another 
considération, carried no interest in or ownership of the trade-mark. 
I think it well settled that the assignment of a trade-mark, discon- 
nected from the business and good will with which it lias been con- 
nected and used, cannot be made. Paul on Trade-Marks, par. 97, p. 
162, and paragraph 117, p. 228; Crossman v. Griggs, 186 Mass. 275, 
71 N. E. 560; Falk v. American West Indies Co., 180 N. Y. 445, 
73 N. E. 239, 1 L. R. A. (N. S.) 704, 105 Am. St. Rep. 778, 2 Ann. 
Cas. 216; Lea v. N. H. S. M. Co. (C. C.) 139 Fed. 732; Bulte v. Igle- 
heart, 137 Fed. 492, 70 C. C. A. 76; Carroll v. Duluth, etc. (C. C.) 
232 Fed. 675 ; The Law of Trade-Marks, Hazeltine, 218. 

[2] But hère, in the manner described, both the trade-mark and 
the business and good will were transferred to the Cedarine Allen Com- 
pany, and it seems to hâve been ail a part of one transaction and that 
the trade-mark was transferred "in connection with" the business and 
the good will thereof and that such was the intent and purpose. The 
Cedarine Allen Company assumed ownership and applied for and ob- 
tained a new trade-mark registration, both in the United States and 
in England. When Allen transferred the business to the corporation, 
he passed title to the trade-mark, even if he did not lawfully assign 
it to M. E. Allen. In Congress & Empire Spring Co. v. High Rock 
Congress Spring Co., 45 N. Y. 291, 6 Am. Rep. 82, it was held that 
the name "Congress" as a valid trade-mark on water of a particular 
spring passed with the purchase of the spring, without any spécial 
mention of either the good will or trade-mark. See Kidd v. John- 
son, 100 U. S. 617, 620, 25 L. Ed. 769; Peck Bros. & Co. v. Peck 
Bros., 113 Fed. 291, 298, 51 C. C. A. 251, 62 L. R. A. 81; Brown 
Chemical Co. v. Mever, 139 U. S. 540, 547, 548, 11 Sup. Ct. 625, 35 
L. Ed. 247; Richmond Nervine Co. v. Richmond, 159 U. S. 293, 300, 
16 Sup. Ct. 30, 40 L. Ed. 155. 

April 20, 1905, the Cedarine Allen Company filed an application for 
the registration of the trade-mark "Cedarine," and it was registered 
in the United States August 22, 1905. July 29, 1899, the Cedarine Al- 
len Company filed an application in Great Britain for the registration 
of the trade-mark "Cedarine," and it was registered September 13, 
1899, on the applicant filing a disclaimer, viz., "No claim is made to 
the exclusive use of the word 'Cedar.' " The statement and déclara- 
tion for this trade-mark, in the United States was as f ollows : 
"To Ali Whom It May Concern: 

"Be it known tliat the Cedarine Allen Company, a corporation duly or- 
ganlzed under the laws of the state of New York, and located in the village 
of Clinton, county of Oueida, in said state, and doing business in said village 
and elsewhere, bas adopted for its use a trade-mark, of which the foUowing 
is a full, clear, and e.xact description. 

"The trade-mark consists of the word 'Cedarine.' 

"This trade-mark has been continuously used by said corporation and those 
from whom it derived its title since January 1, 18<S7. 

"The class of merchandise to which this trade-mark is appropriated Is 
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eleanlng and pollshing préparations, and the particular description of goods 
comprised in said class upon wliieh the said trade-mark is used Is furnlture 
poUsh. It Is usually displayed on cans, kegs, bottles, and otlier réceptacles for 
containlng the goods, by placlng thereon a prlnted label on whlch the described 
trade-mark is shown, although it may be stenclled or printed or otherwise 
afflxed to any réceptacle containlng the goods, or it may be placed ou tags 
attached to réceptacles containlng the goods. Cedarlne Allen Co., 

"By Geo. H. Allen, Vlce-Pres. 

"Déclaration. 

"State of New York, County of Oneida — ss.: 

"E. D. Hunter, being duly sworn, déposes and says that she is the secretary 
and treasurer of the Cedarine Allen Company, the applicant named in the fore- 
going statement ; that she believes the foregoing statement is true ; that she 
believes said corporation is the owner of the trade-mark sought to be regis- 
tered ; that no other person, firm, corporation, or association, to the best of 
her knowledge and bellef, has the right to use said trade-mark, either in the 
identical form or in any such near resemblance thereto as mlght be calculated 
to deceive ; that said trade-mark is used by said corporation lu commerce 
among the several states of the United States, and particularly between New 
York and New Jersey and Pennsylvania, and between the United States and 
foreign nations, and particularly with the Dominion of Canada ; and that the 
description, drawlng, and spécimens presented truly represent the trade-marK 
sought to be reglstered. E. D. Hunter. 

"Subscribed and sworn to before me, a notary publie, this 12th day of May, 
1905. 

"[L. S.] James H. Merwln, 

"Notary Public, Oneida Oo., N. Y." 

The Cedarine Allen Company continued business until September, 
1911, when its assets were sold at auction to said George H. Allen, 
and a written transfer was given of the assets, and December 6, 1911, 
a formai written transfer of the trade-mark was made to complain- 
ant. The Cedarine Allen Company then ceased to do business and 
closed it up, but Allen has continued the business and the use of the 
trade-mark. From 1886 down to 1905 no one, except this plaintiff and 
such corporations, in which Allen was majority stockholder, used the 
Word "Cedarine" on or in connection with furniture polish. 

[3] The complainant, and thèse corporations with which he was 
connected in business as stockholder and officer, hâve spent considéra- 
ble sums of money, running into thousands of dollars, in advertising 
this Cedarine furniture polish yearly in a great extent of territory, 
some years more and some years less, and hâve donc quite a large 
business in Cedarine, varying in amount from year to year. I discover 
no substantial évidence of intent to abandon the trade-mark, and I 
see no reason to question its validity. The vvord "Cedarine" seems to 
be an arbitrary word. It is not found in the dictionary. We hâve 
"cedar," name of a tree, and "cedarn," compound of "cedar" and "n" 
for "en" meaning "of cedar; made of cedar." The word "Cedarine" 
had no meaning until complainant coined the word and gave it a 
meaning. Through and by the use of it this word came to signify his 
furniture polish. 

Does the word "O-Cedar" infringe? 

In the compound of complainant, forming his "Cedarine Stove 
Polish," there can be no substantial doubt that he uses cedar oil in 
small quantities as one of the ingrédients. Many witnesses who know 
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speak on this subject to thë effect that cedar oil is always put in. I 
think the furniture polish would be just as good, and serve ail the pur- 
poses of a furniture polish, if no cedar oil were used in compounding 
it. But this may not be so, and the odor of cedar may not be im- 
material. 

[4] In law the trade-marks are the same if, when applied to the 
same class and kind of goods, they so clearly resemble each other 
as to deceive the ordinary purchaser, who gives such attention to the 
same as the ordinary purchaser usually gives, and cause such pur- 
chaser to purchase the one thing, supposing it to be the other. It is 
not necessary that the similarity must be such as to deceive and mis- 
lead the cautions purchaser. It is sufficient to show the similarity is 
such as to deceive the ordinary and unwary purchaser. The évidence 
in this case shows that, with both "Cedarine" and "O-Cedar" placed 
on the market, persons calling for "Cedarine" are given "0-Cedar" and 
told by the seller that it is the same. "Cedar" is what gives the name 
its Sound, whether we call for "Cedarine" or "O-Cedar." There is 
no évidence that the manufacturer of O-Cedar, by its salesmen or 
otherwise, bas instructed or authorized those who deal in O-Cedar to 
pass it off as Cedarine, or inform purchasers that it is the same as 
Cedarine; but it is shown that the dealers understood it to be the 
same, and so inform purchasers, who accept it for Cedarine. There- 
fore purchasers get O-Cedar when they call for Cedarine, and the 
complainant loses the sale of Cedarine, and bis business is injured. 

O-Cedar is made and put on the market by the Channel Chemical 
Conapany, of Chicago, 111., and it is évident that company is participat- 
ing more or less in the défense. The défendant is a dealer, a seller, 
and bas agents out covering a large part of the state of New York, 
and extends its business into Pennsylvania and a part of New England. 
It is évident that selling this furniture polish, made by this complain- 
ant, under the naine and with the trade-mark thereon, "Cedarine," 
brought it into gênerai notoriety under that name, and it would quite 
naturally be known as a cedar furniture polish. With this condition 
existing, for a rival in the business of manufacturing and selling fur- 
niture polish to adopt and use the name "O-Cedar" would excite sus- 
picion, to say the least, that the intent and purpose was to get as close 
as possible to the name already in use without adopting it absolutely, 
and appropriate the benefits of the existing name and advertising donc 
and some of the established trade. The word "Cedarine" is not de- 
scriptive of the complainant's goods, nor is "O-Cedar" descriptive of 
the furniture polish sold by the défendant and made by Channel Manu- 
facturing Company. The words give no reasonably accurate or dis- 
tinct knowledge as to the character and composition of either com- 
pound. Keasbey et al. v. Brooklyn Chemical Works, 142 N. Y. 467, 
Z7 N. E. 476, 40 Am. St. Rep. 623. 

In American L. P. Co. v. GottHeb & Sons (C. C.) 181 Fed. 178, 
"Knox-all" was held to infringe "Beats-ail." In Stephano v. Satma- 
topoulos et al. (D. C) 199 Fed. 451, "Radames" was held to infringe 
"Rameses." In this last case Lacombe, C. J., said: 

"The only question is: Will confusion be Ukely to resuit from the use of 
the name défendants hâve chosen?" 
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He then referred to the fact that both words are pronounced with 
the emphasis on the first syllable and said: 

"Assumîng that a persotij even of ayerage intelligence, who has spaoked. a 
cigarette glven him by a frlend and found It pleasing, is informed, that It Is 
the 'Ram'-es-es' brand, it seems a not unreasonable supposition that he might 
accept from a dealer a bo;£ which he is assured is of the 'Rad'-am-es' brand, 
believlng It to be the samel To me, at least, this seems so Ufcely to occur that 
infringement of complainants' trade-mark seems obvious." 

Hère consumers hâve used "Cedarine" furniture polish, and are 
pleased with it, and désire to purchase it, and call for it. They are 
given "O-Cedar." "Cedar" is the controlHng word, as the name 
strikes the eye in both names when seen, as it is when it strîkes the 
ear when pronounced. It seems to me very clear that confusion is 
not only liable to arise, but would arise. It is self-evident. Take the 
first case cited "Knox-all" versus "Beats-ail." The gênerai idea is 
the same, although there is no similarity in sound and appearànce be- 
tween "knox" and "beats," and Judge Learned Hand said: 

"The second and thlrd objections I shall consider together. I hâve no 
diftlculty in flnding that the phrase 'Knox-all' is an infringement Of the phrase 
'Beats-ail.* There is no such limitation as the défendant puts upon the In- 
fringement of a trade-mark ; i. e., that the similarity must go only to the eye 
and ear. The question cannot be treated in any such technica,! manner, for 
always the substantial question is whether the défendant is llkely to steal 
the complainant's trade by the use of the trade-mark in question. I ain quite 
satisfied in this case that there is such similarity between the two phrases 
as would readlly lead In the mind of customers to confusion; a case in ix)lnt 
Is the infringement of 'Keepclean' by 'Sta-Kleen.' Florence Manufacturlng 
Company v. J. C. Dowd & Co. (C. C. A.) 178 Fed. 73. There are many other 
décisions In the books whioh show that it is not alone similarity to the ear or 
eye which constitutes infringement." 

In Northwestern C. M. Co. v. Mauser & Cressman (C. C.) 162 Fed. 
1004, "Ceresota" was held to infringe "Cressota." In Stamford, etc., 
V. Thatcher, etc. (D. C.) 200 Fed. 324, "Messmate" was held to in- 
fringe "Shipmate." There is no similarity in either appearànce or 
sound between "ship" and "mess," but the controUing word in the 
name is "mate," as hère it is "cedar." In EHiott Varnish Co. v. Sears, 
Roebuck & Co. (D. C.) 221 Fed. 797, "Roof Leak" is held to be in- 
fringed by "Never Leak." In this case the idea conveyed is not the 
same, but "leak" is the controUing word, as there is no similarity in 
appearànce or sound between "roof" and "never." 

"Cottoleo" was held to infringe "Cottolene" in N. K. Fairbanks Co. v. 
Central L. Co. (C. C.) 64 Fed. 133, as applied to a substitute for lard ; 
"Chefolene" was held to infringe "Cottolene," as applied to such 
substitute, in N. K. Fairbanks Co. v. Ogden Packing & Provision Co. 
(D. C.) 220 Fed. 1002. In Lambert Pharmacal Co. v. Bolton Cor- 
poration (D. C.) 219 Fed. 325, "Listogen" is held to infringe "Lis- 
terine" ; and in W. A. Gaines & Co. v. Turner-Lopker, 204 Fed. 553, 
123 C. C. A. 79, the words "Golden Héritage" are held to infringe 
the word "Hermitage." Many other cases might be cited, showing 
clearly that under the authorities "0-Cedar" is a clear infringement 
of "Cedarine." 

[5] The défendant urges the défense of lâches, and also claims that 
the complainant patented his furniture varnish and gave to it this 
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name "Cedarine," by which the patented article came to be generally 
and universally known; that the patent expired prior to the com- 
mencement of this action, and that the name and trade-mark went 
with the patented compound, to which the name was appUed to the 
pubUc. The complainant contends that his statement, made by him 
at one time, to the effect that he "invented" the furniture polish which 
he had put on the market, and had sold and was selling as "Cedarine," 
and to which he had given that name, was a mistake or error made 
in the zeal of advertising, and that in fact his patented compound 
was not his "Cedarine," but a différent compound or composition, and 
that "Cedarine" was never patented. In 1900 the complainant put 
out an advertising pamphlet, called "A Commercial Pilgrim, or Around 
the World with Cedarine Allen." It contains over 115 pages of printed 
matter copiously illustrated, and is filled with extravagant and untrue 
statements, not intended or calculated to deceive, however, but evi- 
dently designed to attract attention to Allen and to his furniture polish. 
This pamphlet contains the foUowing: 

"This need of money to the party interested Is always felt to be a nuisance, 
but it's a good thing. It was the Connecting link in my case that brought 
together a world's need and its remedy. 

"Needing the money most urgently, and my job not satisfying the need, I in- 
vented Cedarine furniture polish vvliieh was what the world was groping in 
darkness for, and dldn't know it. 

"Ordinarlly it would be a pièce of egotlsm for a man to Write in such a 
strain as the above. But what can a fellow do? There's the world's need, 
there's Cedarine furniture polish, and I Invented it. But I don't want to boast. 
I merely want to state the simple facts. 

"I know that a sweet modesty should permeate my being, and that I 
should clothe myself in ail humility, when I consider that the inspiration of 
Cedarine furniture polish came to me (and that I got it patented). It might 
hâve come to some one else. • » * 

"From the coasts of Maine to the Keys of Florida, from Puget Sound to 
Mexico, and in ail the land between, furniture dealers to whom I had In- 
trusted the vending of the precious stufif (I sold it to them at a stipulated 
price per gross) came to know it and to know me. * * * 

"But in later life, as I traveled up and down the land, calling upon the 
trade and speaklng in gentle pralse of my Cedarine furniture polish, they got 
to calling me 'Cedarine — Cedarine Allen.' l've often wondered why." 

Prior to this, and May 21, 1889, Allen had applied for and obtained 
letters patent No. 403,715, with a single claim, viz. : 

"The herein described composition of matter to be used for furniture polish, 
consisting of oil of cedar, linseed oil, and turpentine in substantially the 
proportions speclfled." 

Originally in the spécifications Allen stated that his application 
was for the combination of: the aromatic oil of cedar with a suitable 
vehicle to render the compound aromatic and serve as a moth pré- 
ventive. Such a claim was rejected, and the patent was eut down 
and limited to the claim above quoted. The compound or composition 
actually made and sold by Allen is not linseed oil, but a petroleum 
product, and that which Allen has put up, compounded, and sold for 
years, and since the patent issued, as and under the name of "Cedar- 
ine," is not the patented article or compound. In short, even if Allen 
intended, at the time of obtaining his patent and registering his trade- 
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mark, to make and scll the patented composition of ttiatter as "Ce- 
darine," he never did, and the name "Cedarine" became attached to 
a différent product or composition. For this reason I am of the opin- 
ion this trade-mark did not go to the public with the expiration of 
the patent on a composition of matter to which the name never in fact 
attached. There is no évidence that the patented compound was ever 
manuf actured and put on the market, to any extent at least, and sev- 
eral witnesses testified it was not. True, the patent issued May 21, 
1887, Nq. 403,715, and the registration of the trade-mark was effected 
June 26, 1887, and the statement in the pamphlet quoted was made 
and published to the world in 1900, about three years later; but 
Allen was not then making or selling the patented article, but the 
compound to which the name "Cedarine" actually attached. I do not 
think Allen can be or should be concluded by that random statement 
in the pamphlet under such circumstances. It does not appear that 
Allen ever marked the "Cedarine" actually put on the market and 
sold as such "Patented," or claimed that it was patented, except once, 
as set forth in the pamphlet. This case is not, theref ore, like or with- 
in Horlick's Food Co. v. Elgin Milkine Co., 120 Fed. 264, 56 C. C. 
A. 544, or Yale & Towne Mfg. Co. v. Ford, 203 Fed. 707, 122 C. 
C. A. 12, where it was held : 

"Where the maker of a patented article marked it as patented, and also 
designated it by an arbitrary name by which it became known to the 
public, on the expiration of the patent other uwnufacturers, having the 
right to make the article, had also the rlght to use the name, provided they 
took proper care to preveut their product from being confused with that of 
the original maker." 

There can be no quarrel with the well-established principle that 
where a person invents a machine or a composition of matter, and 
makes it and puts it on the market, marked "Patented," and attaches 
thereto a trade-name, and goes to the extent of registering this name 
as his trade-mark, and it is used solely for that patented article or 
composition, and the name becomes inseparably connected with such 
patented thing, so as to indicate a patented article or thing, on the 
expiration of the patent it becomes public property, and the public may 
also use the name in connection with that article, which it is free to 
make and sell. But hère the complairiant, so far as appears, and there 
is substantial évidence he did not, did not make or sell his patented 
composition, but another, which was not marked or claimed to be 
patented (except in the single case of the pamphlet), and hence the 
trade-mark never became associated with the patented composition. 

In the Yale Case, supra, the court said: 

"To us it Is clear the commercial' value of a patent Is the création of a 
public désire for its product. And if the invention is such that its product has 
acquired a distinctive name, then the public, when its time of enjoyment 
cornes, cannot enjoy to the fuU the f reed Invention, unless coupled thereto is 
the right to use the name by which alone the invented article is knOwn. Nor 
is there injustice in this, for, when the real situation is anàlyzed, itWill be 
seen that by enjoying the monopoly of his patent for a séries of years the 
patentée impliedly agrées, as maUer and seller of the Invented article, that, 
when his patent expires, he will not only surrender to the public the mechanl- 
cal right t» dupllcate the article, but also the distinctive name the public 
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bas appropriated to the patented article ; for It is apparent that the publie 
cannot use the invention to the full without havlng the incidental right to 
vend its produet by the distinctive name which the public has given It. In 
other words, taking this case, the public cannot now enjôy an untrammeled 
right to malie the Triplex block of the 17-year monopoly, unless it has the 
incidental right of saying we novs^ make and sell a Triplex bloek. Any other 
construction would make the patent a niere incident to trade-names, and 
would nuUify the basls which alone justifies the grant of patented rights, 
namely, the right, on the expiration of the patent, to the full commercial use 
of the freed invention." 

In the Horlick Case, supra, the headnote is: 

"Where the manufacturer of an article, to which he gave a name, by which 
it became known, placed upon the packages in which it vvas sold to the pub- 
lic a notice in the usual form that the article was made under a patent, the 
right to the exclusive use of the name as a trade-name expires with the ex- 
piration of the patent, whether the article was in fact made in accordance 
with the patent or not." 

In Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118, the holding is : 

"Where, during the life of a monopoly created by a patent, a name, 
whether it be arbltrary or be that of the inventer, has become, by his con- 
sent elther express or tacit, the identifylng and generlc name of the thing 
patented, this name passes to the public with the cessation of the monopoly 
which the patent created. Where another avails himself of this public dedi- 
cation to make the machine and use the generic désignation, he can do so in 
ail forms, w'ith the fullest liberty, by affixing such name to the machines, by 
referring to it in advertisements, and by other means, subject, however, to 
the condition that the name must be so used as not to deprive others of their 
rights, or to deceive the public, and therefore that the name must be accom- 
panied with such indications that the thing manufactured is the vvork of the 
one making it as will unniistakably inform the public of that fact." 

In Merriam Co. v. Syndicale Publishing Co., 237 U. S. 618, 622, 35 
Sup. Ct. 708, 709 (59 h. Ed. 1148), this is approved, and the court 
held: 

"As Is the case with patents, so after the expiration of copyright securing 
the exclusive right of publication, the further use of the name by which the 
publication was known and sold cannot be acquired by registration as a 
trade-mark. Merriam v. Holloway Co. [C. C], 43 Fed. 450, approved. And 
see Singer Manufacturing Co. v. June, 163 U. S. 169 [16 Sup. Ct. 1002, 41 L. 
Ed. 118]." 

I cannot doubt that Allen, at the time he first registered his trade- 
mark "Cedarine," had it in mind to apply the name to his patented 
composition, furniture polish; but he did not manufacture and sell, 
or put on the market, that patented composition, furniture polish, but 
anotlier, not patented, and one which he did not mark or represent 
as patented (except in the one instance fully ref erred to), and to this 
other composition, not pa':ente.d, he actually and consistently applied 
the name "Cedarine," and t was to this other composition that réf- 
érence was made at the time the registration of the second trade- 
mark "Cedarine," was applied for and made. The name or trade- 
mark "Cedarine" never became attached to or connectée or associated 
with the patented article. Hence it did not pass to the public on the 
expiration of complainant's patent. , , 

23Ô F.— 16 
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[6] The défense of lâches présents greater equities. There îs some 
évidence that the name "0-Cedar," applied to furniture poiish, was 
used as early as 1908, and since that time it has been on the market 
to some extent. One witness said 0-Cedar was sold in Chicago or 
that vicinity in 1910. March 11, 1912, the Channel Chemical Com- 
pany applied for registration of the name "0-Cedar" as its trade- 
mark for its furniture poHsh. It was not registered until August 18, 
1914, as registration was twice refused by the officiais of the United 
States on account of the prior registration and use of the name "Ce- 
darine," holding that "0-Cedar" and "Cedarine" were so similar as 
to be likely to lead to confusion, and also because "O-Cedar" was 
descriptive. Thèse rejections took place April 1, 1912, when the 
examiner said, "Applicant's mark so closely resembles the registered 
trade-mark" — referring to "Cedarine"- — "as to be apt to cause con- 
fusion in the trade," which was a proper conclusion, and May 21, 
1913, when the rejection was made final. Thereupon counsel (not the 
facts) was changed, whereupon the décision was reversed, and the 
Word "O-Cedar" was held not descriptive (and it is not) and that as 
the office had held that "Lax-o-cap" is not similar to "Laxo," while it 
is, and that "Chola-sol" ig not similar to "Chologen," it would hold, 
which it did after some two years considération and a change of 
lawyer, on the same facts, that "O-Cedar" is not so similar to "Ce- 
darine" as to cause confusion. Actual expérience has proven, how- 
ever, that the similarity is so great that the one is sold quite generally 
for the other and accepted as the same. 

It is urged that complainant has not applied to cancel the registra- 
tion of "O-Cedar" and that he did not oppose registration. It is 
not shown that the complainant had any information of this applica- 
tion for the registration of "O-Cedar." The complainant also has 
the right to appeal to the courts, but he delayed a considérable time 
after he must hâve known that "O-Cedar" furniture polish was on 
the market under that name in compétition with "Cedarine" furniture 
polish. If Allen, engaged as he was in manufacturing, advertising, and 
selling his furniture polish, "Cedarine," had knowledge for years that 
Channel Manufacturing Company was manufacturing, advertising, 
and selling O-Cedar furniture polish under that name, in compétition 
with Cedarine, and expending considérable sums of money in build- 
ing up the trade, and has not objected or protested until by this suit 
against a dealer, it would seem inéquitable, after the business and 
trade in O-Cedar has been thus built up at large expense and made a 
success, to interfère by injunction and destroy the business thus es- 
tablished. But I find no substantial or convincing testimony that Al- 
len has improperly or negligently "slept upon his rights" since actual 
knowledge of the infringement of his trade-mark came to him. The 
défendants, Walker & Gibson, commenced purchasing and selling 
O-Cedar polish December 11, 1913, and this suit was commenced with- 
In two years thereaf ter. The extent of the business of Channel Man- 
ufacturing Company does not clearly appear, and when knowledge 
of it first actually came to Allen does not appear at ail. 

In Menendez y. Holt, 128 U. S. 523, 524, 9 Sup. Ct. 143, 145 (32 
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L. Ed. 526), the Suprême Court, per Mr. Justice Fuller, thus states 
the law as to lâches as applied to the inf ringement of a trade-mark or 
trade-name : 

"The Intentlonal use of another's trade-mark is a fraud; and when the 
excuse Is that the owner permltted such use, that excuse Is disposed of by 
affirmative action to put a stop to It. Persistence then in the use Is not in- 
nocent ; and the wrong is a continuing one, demandlng restraint by judicial 
interposition when properly invol^ed. Mère delay or acquiescence cannot de- 
feat the remedy by injunction in support of the légal right, unless it has 
been continued so long and under such circumstances as to defeat the right 
itself. Hence, upon an application to stay waste, relief will not be refused 
on the ground that, as the défendant had been allowed to eut dowù half of the 
trees upon the complainant's land, he had acquired, by that négligence, the 
right to eut down the remainder (Attorney General v. Eastlake, 11 Hare, 205) ; 
nor wlU the issue of an injunction agalnst the infringement of a trade-mark 
be denied on the ground that mère procrastinatlon In seeklng redress for 
déprédations had deprived the true proprietor of his légal right (FuUwood v. 
FuUwood, 9 Oh. D. 176). Acquiescence to avall must be such as to create a 
new right In the défendant. Rodgers v. Nowill, 3 De G., M. & G. 614. Where 
consent by the ovTuer to the use of his trade-mark by another is to be in- 
ferred f rom his knowledge and silence merely, 'It lasts no longer than the 
silence f rom which it springs ; it is, in reallty, no more than a revocable 11- 
cense.' Duer, J., Amoskeag Mfg. Co. v. Spear, 4 N. Y. Super. Ct. 599; Jullan 
V. Hoosier Drlll Oo., 78 Ind. 408; Taylor v. Carpenter, 3 Story, 458 [Fed. 
Cas. No. 13,784] ; s. c, 2 Woodb. & M. 1 [Fed. Cas. No. 13,785]. So far as 
the act complained of is eompleted, acquiescence may defeat the remedy on 
the principle applicable when action is taken on the strength of encourage- 
ment to do it ; but, so far as the act is in progress and lies in the future, the 
right to the intervention of equity is not generally lost by previous delay, in 
respect to which the éléments of an estoppel eould rarely arise. At the same 
time, as it is in the exercise of discretionary jurisdiction that the doctrine of 
reasonable diligence is applied, and those who seek equity must do it, a court 
might hesitate as to the measure of relief, where the use, by others, for a long 
period, under assumed permission of the owner, had largely enhanced the 
réputation of a particular brand." 

In Layton Pure Food Co. v. Church & Dwight Co., 182 Fed. 24, 
104 C. C. A. 464, the Circuit Court of Appeals, Eighth Circuit, held 
that the infringement of a common-law trade-mark is a continuing tres- 
pass upon the rights and property of the owner. Also: 

"The owner of a trade-mark Is not chargeable with lâches for a failure to 
prosecute 'an infringer before he knows or has such notice as would lead an 
ordinarily prudent person to inquire and learn the existence of the infringe- 
ment. It is not his duty to search out and discover it because the presumption 
is that parties will abide by the law and respect his rights." 

This is also held in Saxlehner v. Eisner & Mendelson Co., 179 
U. S. 19, 39, 21 Sup. Ct. 7, 45 L. Ed. 60. 

In McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828, there had 
been a delay of some 20 years in instituting proceedings, but the court 
said: 

"Equity courts will not. In gênerai, refuse an Injunction on account of delay 
in seeklng relief, when the proof of infringement is clear, even though the 
delay may be such as to preclude the party from any right to an account for 
past profits." 

So in that case, while an injunction was granted, an accounting was 
refused. This case was cited and approved in 179 U. S. 19, supra. 
In Bissell Chilled Plow Works v. T. M. Bissell Plow Co. (C. C.) 121 
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Fed, 357, 375, after referring to McLean v. Fleming, supra, and 
Menèndez v. Holt, supra, the court said : 

"Simple lâches, without more, whlcli is the case hère, Is not suffloient to In- 
terfère with a complaiîiant's right to ihjunctive relief, though it may afCect 
hls right to damages for past infringement." 

If a party should register a trade-mark and for several years allow 
another to use on the same class of goods competing with his, if 
made, a name so like his as to show clear infringement of such trade- 
mark, and make no objection or protest, having full opportunity so 
to do, and knowingly permit such other to expend large sums of 
money in advertising and exploiting his gpods under such name, he 
neither making nor selling his goods to which the trade-mark name was 
applied by him, and hence not use the trade-mark, we would hâve 
a case for finding abandonment of such trade-mark, or, at least, such 
lâches as would bar injunctive relief. But hère we do not hâve proof 
of facts showing abandonment or fraudulent conduct on the part of 
Allen in any way affecting or misleading the défendant or the Channel 
Manuf acturing Company. It is a serions thing to interfère with busi- 
ness by injunction, and ought not to be donc when the case is doubt- 
f ul ; but courts must not hesitate when a clear case is presented. 

The défendant hère has energetically and vehemently attacked Allen, 
the complainant, for his conduct in connection with the corporations 
with which he was connected and before referred to; but there is 
no évidence that any créditer of those corporations or any stock- 
holder has complained of his acts at any time or in any manner. The 
acts of Allen complained of and denounced by the défendant in no 
way affecttd the défendant or the Channel Manufacturing Company. 
Such acts had nothing to do with inducing the said Channel Company 
to adopt and use the name "0-Cedar," or expend money in exploit- 
ing its product. The évidence and exhibits show that Allen is a unique 
character, a man who does things in a manner peculiarly his own, 
and he has word-pictured himself as "a man of many schemes" ; but 
I fail to find he was dishonest, or that his "many scherries" were de- 
signed to cheat or defraud any one. He was "scheming" to get his 
■"Cedarine" on the market and sell it. I am inclined to think he over- 
did the matter (examine Plaintiff's Exhibit 25, "A Commercial Pil- 
grim," and its illustrations), and that people, and even dealers, took 
him, in many instances, as a joke, and his "Cedarine" and advertising 
in the same way; but ail this is no excuse or justification for the de- 
fendant or the Channel Manufacturing Company, if the complainant's 
trade-mark be valid. It has not induced their conduct in any degree 
or manner, unless it be that the Channel Manufacturing Company, 
finding Cedarine on the market as a furniture polish and extensively 
advertised, conceived the idea of also putting "O-Cedar" on the market 
in compétition. 

[7] It has been urged that the disclaimer of the word "Cedar" alone 
by Allen in the British Patent Office, when he applied there for regis- 
tration of "Cedarine," and as a condition of securing such registration 
in Great Britain, operated and opérâtes as a disclaimer everywhere and 
in the United States. But the trade-mark is "Cedarine," an arbitrary 
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Word, and not "Cedar." No such disclaimer was requested or re- 
quired by the United States Patent Office, and the proceedings there 
show nothing of the kind. I am at a loss to understand why a com- 
pliance with the laws, rules, and régulations of the kingdom of Great 
Britain in securing registration of a trade-mark there opérâtes to 
Hmit or destroy the rights secured by registration of a trade-mark in 
the United States, even though it be the same. Great Britain, in regis- 
tering trade-marks, may Hmit and restrict their scope and efifect as she 
sees fit, and the United States may do the same. 

On the argument defendant's counsel cited and referred to Hol- 
zapfels Co. v. Rahtjens Co., 183 U. S. 1, 22 Sup. Ct. 6, 46 L. Ed. 
49. That case does not hold that where a citizen of the United States 
applies for and obtains in England the registration of a designated 
trade-mark, and in order to obtain it disclaims the exclusive right to 
the use of a certain word or certain words forming a part of the trade- 
mark claimed and applied for, and also applies for registration of 
the trade-mark in the United States for which he asked registration 
originally in England, and obtains registration of the trade-mark ap- 
plied for in the United States, without making any disclaimer, that the 
latter registration granted and made in the United States is either void 
or no broader than the British registration. What it does hold is 
stated in the headnotes thus : 

"ïhis was a controversy relating to a trade-mark for protectlve paint for 
ships' bottoms. The court held: (1) That no valld trade-mark was proved 
on the part of the Raht.iens Company in connection wlth palnt sent from 
Oermany to their agents in the United States, prier to 1873, when they pro- 
cured a patent in England for their composition ; (2) that no right to a trade- 
mark which includes the word, 'patent,' and which describes the article as 
'patented,' can arise when there has been no patent; (3) that a symbol or 
label claimed as a trade-mark, so constituted or worded as to make or con- 
tain a distinct assertion which is false, will not be recognized, and no right to 
its exclusive use can be maintained ; (4) that of necessity, when the right to 
manufacture became public, the right to use the only word descriptive of the 
article manufactured became public also ; (5) that no right to the exclusive 
use in the United States of the words 'Kahtjen's Compositions' has been 
shown." 

On the subject of disclaimer the assignée in the United States was 
held bound by the disclaimer made by his assignor in England. In 
other words, the rights of the assignée were no greater than those of 
his assignor. As to the one trade-mark, it was held void, for the 
reason it had been applied to a patented article, and the right thereto 
had expired with the patent and became public property ; and as 
to the other, that the assignée was bound in the United States by the 
disclaimer made by the assignor in England. Judge Peckham, in giv- 
ing the opinion of the court, said: 

"The respondent elaims the right to use thèse words by virtue of assign- 
ments from the Messrs. Rahtjen and also Suter, Hartmann & Co. in England, 
and also by virtue of a domestle trade-mark which it or its predecessors had 
acquired from user and registration In the United States. The rights of 
Suter, Hartmann & Co. to the exclusive use of thèse words had been dis- 
claimed by them in 1883, long before any assignment of their rights to the 
respondent, and we do not see why that disclaimer should be confined to 
England. It was a gênerai disclaimer of any right whatever to the exclusive 
use of thèse words, and it was only upon the filing of that disclaimer that they 
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pbtalned the trade-mark whlch they dld in England. The disclaimer, howe^er, 
was as broad as it could be made. When they assigned their rlghts, the 
asslgnment dld not include a right to an exclusive use which, in order to 
obtaln the trade-mark registratlon, they had already dlsclalnaed. The asslgn- 
ment of tlie Kahtjen firm could not convey the exclusive rlght to the use 
of such words, because they had no valld trade-mark In those words prier to 
1873, and by the expiration of the English patent in 1880 the rlght to that use 
had become public. Thèse various asslgnors, therefore, dld not convey by 
their asslgnment a right to the exclusive use of the vi'ords in the United 
States. The domestlc trade-mark, which the respondent also clalms gives it 
that rlght, was not used untll after the sale of the composition by the peti- 
tloner in the United States under the name of 'Kahtjen's Composition, Holzap- 
fel's Manufacture.' We thlnk the princlple which prohlbits the rlght to the 
exclusive use of a name descriptive of the article after the expiration of a 
patent covering its manufacture applies hère." 

[8] It is urged that Allen should not maintain this suit, for the 
reason he does not come into court with clean hands. He who seeks 
equity must do equity; but this has référence to the matters with 
which the court is dealing and the parties are concerned. The con- 
tention, on the facts, may be summarized in this way: It is claimed 
Allen on his own statement was guilty of sharp practice in obtaining 
title to this trade-mark after once parting with it, and did not pay 
therefor and for the business with which it was connected adéquate 
considération, and that his label contains one or more misrepresenta- 
tions calculated to deceive the public. Attention has been called to 
the transfers referred to. The label on the bottles contain the fol- 
lowing : 

"4 fluld Oz. CBDARINE Piano & Furniture Polish, the finest préparation 
In the world for cleanlng and j-enewing ail kinds of finlshed woods. It re- 
moves grease, scratches, fly-specks, mars, finger marks and is an excellent pré- 
ventive against moth. Prlce 25 cts. Cedarine Oo., Clinton, N. Y., Sole Manu- 
facturers. Trade-Mark reglstered June 7, 1887. Eeasons why CEDARINE 
should be used In préférence to any other polish : 

"Ist. — It Is manufactured from cedar trees and other compounds used to 
produce the polish on the finest pianos and furniture. 

"2nd. — The cedar odor permeates the woolen goods In the rooms where It is 
used, thus servlng as an excellent moth préventive. 

"Srd. — There ean posltively no harm come toi your furniture by its use. 
On the contrary, from its very nature it is calculated to renew and préserve 
the original finish of ail articles on whlch it Is used." 

I do not know why the odor of cedar will not permeate woolen 
fabrics. It was not proved that it will not. The statement that it "is 
an excellent préventive against moth," and that, permeating woolen 
fabrics, it is "thus serving as an excellent moth préventive," may be 
true and may be incorrect. The évidence will not justify a finding 
that the statements are false. In his application for letters patent as 
amended Allen said: 

"In carrylng out my Invention, I combine with the aromatlc oll of cedar, or 
a compound or extract made from cedar wood or boughs, a suitable vehicle 
conslsting of llnseed oll and turpentlne to render the compound aromatlc and 
serve as a moth préventive. 

"I prefer to use a vehicle conslsting of ten parts of linseed oll, ten parts of 
turpentlne, and two parts of alcohol, to which one part of the oll of cedar is 
added to give the aromatlc flavor to the compound, the whole being thoroughly 
mixed by agitation. * • * 
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"I hâve found by practlcal use of the herein descrlbed polish that It 
thoroughly and quickly cleanses furniture, pianos, etc., restores the original 
lustre or color to the article treated, and imparts to the furniture an aro- 
matic flavor whieh acts as an effective moth préventive." 

Of this the examiner said : 

"By référence to page 360 of Beasley's Drugglsts' Ret Book, 1857, appllcant 
wlll flnd that to the ordinary furniture polish he adds as an insecticide the 
most comunon agent known 'as a moth préventive.' The first serves simply as 
a vehicle (as shown on page 529 of the 14th Ed. TJ. S. Disp. and page 292, 
Grlfflth's Formulary), but ueither alds, asslsts, nor modifies the insecticide; 
tliat is, the new mixture has neither value nor usefulness beyond the obvious 
addition of the values of the simples employed, and the changes made glve 
only the most obvious results from the known qualities of the matter em- 
ployed, which is but colorable and at the mosti exhibits but ordinary skill 
and judgment." 

Reply was made by Allen's attorneys July 26, 1887, containing the 
f ollowing : 

"Applicant admits that the aroma or scent of cedar directly from the 
wood has been used as a moth préventive, but he is not aware that when 
used in that manner It amounts to an insecticide, but in the form In wtiich 
■we prépare and apply the cedar it would." 

Thus the whole matter was called to the attention of the Patent 
Oifice, and that oiîfice conceded that oil of cedar is an insecticide, and 
finally, it seems, to be a "moth préventive." I do not see that Allen 
can be charged with fraud or misrepresentation, even if it be trUe that 
the odor of oil of cedar wiU not permeate woolen goods or act as a 
moth préventive. If, as the Patent Office examiner conceded, it is an 
"insecticide," it would seem to be a legitimate conclusion that it is a 
"moth préventive." It may be outside the record, but our great-grand- 
mothers, our grandmothers, and our mothers hâve used cedar for this 
purpose, and those living still pack our woolen clothing in cedar 
boughs to "keep out the moths." I am not willing to charge Allen with 
fraudulent conduct in stating that oil of cedar is a moth préventive 
and that its odor will permeate woolen clothing, or that the oil of 
cedar is derived from cedar trees. 

On the label on a bottle of O-Cedar I find the f ollowing : "Kills ail 
germs. Excellent for dusting." This exhibit was purchased on the 
market at Herkimer, N. Y., April 12, 1916. I think it safe to assert 
that a mixture which "kills ail germs" will act as a "moth préventive." 
Even if the Channel Company has abandoned the use of this state- 
ment, it is convincing that it once believed its truth, or intended to de- 
ceive if it knew^ it would not "kill ail germs." It has been said and 
held many times that a court of equity should not and will not pro- 
nounce a judgment or decree which will secure to another the ex- 
clusive right to deceive and defraud another or others by false repré- 
sentations and statements, and so it was held, as we hâve seen, that a 
trade-mark applied or to be applied to an article, which mark contained 
the false, and therefore fraudulent, statement that the article is "pat- 
ented," when it was not, would not be rçgistered, or, if registered, 
would be held void. But hère there is no pretense of any false state- 
ment or représentation in the trade-mark "Cedarine." 
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[9] I think complainant's trade-mark valid and infringed by de- 
fendant in selling "O-Cedar," the same kind and class of goods, used 
for the same purpose; but it seems to me that défendant ought not 
to be put to the expense of an accounting. Their sales hâve been small, 
and they were not notified of the alleged infringement, or that in- 
fringement was claimed, until suit was brought. Walker & Gibson 
bave been selling the two polishes, "Cedarine" and "0-Cedar," side 
by side, for some two years, and it would seem complainant ought to 
hâve known the fact. No request to desist was made and no warning 
given. There is no évidence that the défendant has sold "O-Cedar" 
as and for "Cedarine," or made any misrepresentations. 

The récent cases of Hamilton Shoe Co. v. Wolf Bros., 240 U. S. 
251, 36 Sup. Ct. 269, 60 L. Ed. 629, which holds that "American Lady" 
infringes "The American Girl," and is to that extent in point, and Han- 
over Star Milling Co. v. Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 60 
L. Ed. 713, while instructive on the subject of trade-marks, are not, 
further than indicated, in point. 

There will be a decree in favor of the complainant for an injunc- 
tion, with costs. 



Ex parte AVERY. 
(District Court, E. D. North CaroUna, at Wllson. July 14, 1916.) 

1. Armt and Navt <s=»19 — Enlistment of Minor — Right of Pabents to 

DiSCHAROE. 

Tbe enlistment of a mlnor In the army Is valld as to hlm, but is void- 
able at the Instance of the parent or guardiau, who did not consent, and 
he Is entitled to the discharge of the minor on hal^eas corpus; unless there 
are pending charges agalnst him which give a court-martial priorlty of 
Jurisdictlon. 

[Ed. Note. — For other cases, see Army and Navy, Cent DIg. §§ 45-50 ; 
Dec. Dig. <S=19.] 

2. Abmy and Navy <g=>19 — Enlistment of Minob — Right of Pabents to Dis- 

CHAKQE. 

A miiior, without the knowledge or consent of his parents, enllsted in 
the National Guard of a state after it had been called Into the government 
service, stating his âge at 21 years. luimediately on learniug of tlie 
enlistment, and before he had been given any allowances, bis parents 
went to the offlcers of the régiment, stated his minority, and demanded his 
discharge, wblch was refused. They foUowed to the concentration 
camp, and again made the demand, and on its refusai brought proceed- 
ings In habeas corpus. On the same day, but before the fiUng of the 
pétition, because of the opposition of his parents, tlie mlnor had refused 
to enlist In the service of the United States, and the officers thereupon 
caused his arrest and confinement in his quart ers, Intending to hâve him 
trled by court-martial for fraudulent enlistment; but he was not told 
the reason for his confinement, nor notified of any charge agalnst hlm, 
and in fact no charge was made. Held, on the fâcts, that there had 
been no. such military proeeeding as to deprive the civil court of jurisdic- 
tlon, and that the parents were entitled to the minor's discharge. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dlg. {| 45-50; 
Dec. Dig. «&=>19.] 

Ê=»For other cases ••« Bam* toplo A KEY-NUMBER in ail Key-Numbered Dieests & Indexe» 



EX PARTE AVERY 249 

Pétition of George S. Avery and Lila Avery for a writ of habeas 
<;orpus for the discharge from the National Guard of North Carolina 
of Richard Sandford Avery, a miner. Writ granted. 

David Iv. Ward, of New Bern, N. C, for petitioners. 
W. C. Rodman, of Washington, N. C, and S. T. Ansell, of Wash- 
ington, D. C, for respondent. 

CONNOR, District Judge. On July 7, 1916, George S. Avery filed 
his pétition herein, in which his wife, Lila Avery, joined, alleging: 
That he was a résident of the county of Craven, in the Eastern district 
oi North Carolina. That he was the father, and his wife the mother, 
of Richard Sandford Avery, a minor of the âge of 20 years. That 
on June 22, 1916, their said son, without their knowledge or consent, 
enlisted as a private in Company B, Second Régiment, North Carolina 
National Guard, of which company Capt. A. C. Hill is in command. 
That Col. W. C. Rodman is the colonel and in command of the Sec- 
ond Régiment of National Guard. That petitioner has requested 
Capt. A. C. Hill and Col. W. C. Rodman to discharge and release 
their said son from military service, explaining to them that the en- 
listment of the said minor son was without their knowledge or con- 
sent. That they refused, and still refuse, to discharge or release their 
said son and to restore him to the custody of petitioner. That said 
Richard Sandford Avery is now restrained of his liberty, and peti- 
tioner is deprived of the custody and service of his said son, by Capt. 
Hill and Col. Rodman. That Company B, Second Régiment, National 
Guard of North Carolina, is a part of the United States Army, and 
subject to the control of the Secretary of War, under the advice of 
the Commander in Chief of the United States Army. Pursuant to 
said pétition, the writ was issued on July 7, 1916, directed to respond- 
ents, and, on July 8, 1916, duly served upon them by the United 
States marshal. On July 14, 1916, the writ was returned, and Rich- 
ard S. Avery produced before ijae at Wilson, N. C. ; the hearing hav- 
ing been, by consent, continued to that day. 

Petitioner, with leave of the court, amended his pétition, alleging 
that he and his wife are the parents of eight children, six of whom 
are dépendent upon them for support; that their son, Richard Sand- 
ford, is the only one of their said children who contributes anything 
to their support; that they are poor pcople, and are in actual need 
of the wages of their said son to aid them in caring for their other 
children. For return to the writ, respondents allège: That they 
hold the said Richard Sandford Avery by authority of the United 
States, as a soldier of the National Guard of North Carolina under 
the call and orders of the Président of the United States. That said 
Richard Sandford Avery was duly enlisted as a soldier in the National 
Guard of North Carolina, in the service of the United States, at 
Kinston, N. C, on June 22, 1916, for term of 3 years. If the said 
Avery was not 21 years of âge at the time of his enlistment, he being 
then a minor, he did fraudulently enlist in the military service of 
the United States, by falsely representing himself to be over 21 years 
of âge, to wit, 21 years, 1 month, and 25 days, and since said enlist- 
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ment has rèceived allowances thereunder. That charges are being pre- 
pared and steps hâve been taken to bring him before a gênerai court- 
martial for fraudulent enlistment, which said steps had been taken 
at the time of the filing of the pétition herein, and he was at said 
time, under arrest and confined to quarters. 

Upon the hearing testimony was introduced from which I find the 
f ollowing f acts : 

Company B, Second Régiment, National Guard of North Caro- 
lina, was duly organized in accordance with the provisions of chapter 
102, section 4848 et seq., Révisai N. C. J. F. Brown was, on and prior 
to June 19, 1916, captain of said company. Said Company B is a com- 
ponent part of the Second Régiment, National Guard of North Car- 
olina. On June 19, 1916, the Président of the United States, pur- 
suant to the provisions of section 4, Act Jan. 21, 1903 (32 Stat. 776, 
c. 196), as amended by section 3, Act May 27, 1908 (35 Stat. 399, c. 
204 [Comp. St. 1913, § 3045]), Fed. Stat. Anno. 1909, p. 347, called 
DUt said company and régiment. That in accordance with said call 
the said company was ordered to rendezvous at Kinston, N. C, and was 
thereaf ter ordered to Camp Glenn, near Morehead, N. C. 

On June 22, 1916, at Kinston, N. C, the said Richard Sandford 
Avery, without the knowledge or consent of either of his parents, being 
then 20 years of âge, signed the contract of enlistment as prescribed 
by law, in the présence of Capt. Brown, then commanding Company 
B, Second Régiment, National Guard of North Carolina, in which he 
represented himself to be over 21 years of âge, and was thereupon 
enlisted in said company as a private. He rèceived a uniform and 
such other allowances as by law he was entitled as a member of said 
company and régiment. 

Immediately upon learning that their son had enlisted, petitioner 
George S. Avery and his wife, at Kinston, before said company went 
to Cimp Glenn, informed the captain in command that their son was 
not 21 years of âge, demanding his release and discharge, which was 
refused. After said Company B went to Camp Glenn, petitioner and 
his wife went there, and again informed the captain, and the colonel 
commanding the Second Régiment, of the âge of their son and again 
demanded his discharge and release. On July 7th the officers in 
command of said company and régiment informed the members of the 
company and régiment, including said Richard S. Avery, of the pro- 
visions of the récent act of Congress providing for enlistment in the 
United States Army, and invited said Avery, together with other 
members of his company, to enlist in accordance with the provisions 
of said act. Said Avery was willing to do so, except for the objection 
of his parents, and for that reason only declined to enlist, whereupon, 
and without any reason being assigned to him, and without notice, 
information, or suggestion of any charge against him of the violation 
by him of any law, military or civil, or breach of duty, he was placed 
under arrest, and so continued until the service of the writ herein. 
The officers in command ordered his arrest, and caused him to be held, 
for the purpose, and with the intention, of bringing him before a 
gênerai court-martial, to be tried upon the charge of fraudulent enlist- 
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ment. The arrest was made during the day of July 7, 1916. The 
pétition for the writ herein was received by the judge at 7:20 p. m. 
on July 7, 1916, signed and immediately placed in the mail, directed 
to his counsel at Morehead City, received by him, and delivered to 
the marshal, who served same during the morning of July 8, 1916. No 
charges were then prepared, nor hâve any charges been at this time 
prepared, against Avery, nor was he informed, nor did he know, upon 
what charge he was held under arrest, until the time of the hearing 
herein. He sUpposed that he was placed and held under arrest for 
refusing to enlist under the terms of the last act of Congress, relating 
to the subject of enlistment. The arrest consisted of his being de- 
tained in his quarters. No gênerai court-martial had been ordered 
at the time the writ was served or at the time of this hearing. 

[1] It is well settled by numerous and controlling authority that 
a soldier enhsting in the army, not being 21 years of âge, cannot him- 
self avoid his contract of enlistment. In Re Morrissey, 137 U. S. 
157, 11 Sup. Ct. 57, 34 L. Ed. 644, Mr. Justice Brewer says that the 
contract of enlistment is valid so far as the soldier is concerned ; it 
créâtes a status with the government, which will not be disturbed, 
upon his application. The parent or guardian may, upon a writ of 
habeas corpus, invoke the aid of the court and secure the restoration 
of the ntinor to his custody. In re Bakley (D. C.) 148 Fed. 58, af- 
firmed 152 Fed. 1022, 82 C. C. A. 659 (C. C. A. Fourth Circuit). In Ex 
parte Reaves (C. C.) 121 Fed. 848, Jones, District Judge, writes an 
exhaustive and interesting opinion, which was reversed upon another 
point by the, Circuit Court of Appeals, Fifth Circuit, 126 Fed. 127, 60 
ce. A. 675. 

[ 2 ] Respondents, f rankly conceding the controlling authority of 
thèse and other décisions to the same effect, suggest that by repre- 
senting himself to be over 20 years of âge and thereby securing en- 
listment, f oUowed by obtaining allowances, the son has violated the 
provisions of law making fraudulent enlistment and receiving allow- 
ance and pay a crime, subjecting him to trial before a court-martial, 
and, upon conviction, punishment by imprisonment. They further 
insist that, at the time the writ was issued and served, proceedings had 
been instituted and were then pending for his trial, and that he was 
at that time under arrest, and was then held in custody for that purpose. 
It has been decided, and I think correctly so, that while the parent is 
entitled to demand and hâve restored to him the custody of his minor 
son, who has, without his consent, enlisted, yet if, at the time the 
writ is issued, or probably at the time it is served, proceedings hâve 
been instituted, and he is held for trial upon charges preferred, for 
the commission of a crime against the laws of the United States of 
which a court-martial has jurisdiction, the court will not discharge 
him from custody and deliver him to his parents. In Re Carver (C. 
C.) 103 Fed. 624, Putnam, Judge, said : 

"It seems to be well settled by the décisions, nnd it is also consonànt with 
the rules of law framed to prevent unseemly conflicts between différent ju- 
diclal tribunals, that ordinarily, where charges hâve been preferred, and a 
court-martial having jurisdiction has been ordered, and the person charged 
has been held to answer, the Jurisdiction which attaches lu favor of the 
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court-martial will exelude that of a civil tribunal in which proceedings for 
a writ of ha.beas corpus may afterwards be commenced. Uuder such cir- 
cunjstances, the civil tribunal must wait until the court-martial lias con- 
cluded its proceedings, and even until the Sentence, if any, imposed by the 
court-martial, bas been worked out ; and this rule niight apply even where an 
arrest had followed iu conseciuence of the charges, although precedlng the 
organization of the niilitary court," 

In Re Miller, 114 Fed. 838, 52 C. C. A. 472, the soldier after enlist- 
ing, not being 21 years of âge, without the consent pf his parents, de- 
serted. Upon the return to a writ of habeas corpus, issued upon the 
pétition of his parents, it appeared that, before the writ issued, charges 
had been preferred against the son, charging him with désertion and 
fraudulent enlistment, and that he would be brought to trial as soon 
as practicable before a court-martial convened for that purpose, and 
that "the prosecution had begun before the suing out of the writ." 
Judge Shelby said; 

"The question to be decided is whether the court-martial has Jurisdlction 
to try the prisoner on the charges preferred against him. If it has jurisdlc- 
tion, the civil courts hâve no right to interfère. If it is without jurisdiction, 
it is the dutj* of the civil courts to discharge the prisoner." 

After a careful examination of the authorities, reversing the Dis- 
trict Judge, it was held that while the parents were entitled, on account 
of the infancy of the son, to hâve him discharged, their right could 
not be so enforced as to take him from the custody of the officers, 
when he was held to answer charges preferred against him for violat- 
ing the law before a court having jurisdiction to hear and détermine 
the charge. Accepting this as the correct déclaration of the law and 
the rights of the petitioner, the question arises whether, upon the 
facts found in this case, the jurisdiction of the court-martial had at- 
tached when the writ was served. It is immaterial in this case whether 
the jurisdiction had attached at the date of the issue or the service 
of the writ, because there was no change in the status of the soldier 
or the proceeding against him between thèse dates. An examination 
of the facts found in the decided cases will aid somewhat in the déci- 
sion of the question presented hère. 

In Miller's Case, supra, the pétition averred that, at the time it was 
filed, the soldier was detained in custody on the charge of having de- 
serted the military service of the United States. The return of the 
officer set forth the enlistment, désertion and arrest, and that charges 
had been preferred against him and the prosecution thereon begun. 
The question presented in that case was whether, the soldier being a 
minor and having enlisted without the consent of his father, the en- 
listment was not, as against him and his right to the custody of 
his son, absolutely void. This contention was ruled against petitioner. 
The court treated the prosecution as having begun before the writ is- 
sued, and refused to interfère with the custody of the respondent. 

In the Reaves Case, supra, the son, under the requisite âge, had, 
without the consent of his parents, enlisted in the Navy and thereafter 
deserted. The pétition for the writ of habeas corpus was filed by his 
father. Judge Pardee thus states the case; 
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"The mlnor had deserted the naval service ; the executive authority, as ap- 
pears by the return, had acted, by proclalmlng him a déserter and offerlng a 
reward for hls arrest, and he had been arrested before the writ was issued ; 
and the case further shows that wlthin a reasonable tlme after the arrest, 
and before the judgment in the Circuit Court, the Secretary of the Navy 
preferred formai charges for fraudulent enlistment and désertion. Thèse 
charges can only be tried before a naval court-martial. Under this state of 
faets, on principle and authority, It must be held that the jurisdiction of the 
naval courts had fully attached, and that the naval authorlties are entitled 
to the custody of the minor, notwlthstanding the enlistment was without the 
consent of his father and voidable on his demand." 

There can be no doubt that, in both of thèse cases, the jurisdiction 
of the court-martial had attached, at the time the pétition for the writ 
was filed. Judge Jones' opinion, holding that the parent was entitled 
to hâve the custody of his minor son, is based upon an interesting and 
well-considered discussion of the paramount right of the parent to the 
control and custody of his infant son, the enlistment as against him 
being void. The point of divergence between the Circuit Court of 
Appeals and the District Judge is found in the status of the son cre- 
ated by the enlistment. Treated simply as a contract between the 
son and the government, voidable by the parent, there is much force 
in Judge Jones' reasoning, Whether any distinction may be found in 
a case wherein the essential élément in the charge upon which the 
minor is held is the enlistment, and when, as in both of the cases cited, 
there was also the charge of désertion, may be open to discussion. 

In Re Bakley, supra, Judge Waddill (E. D. Va.) writes an interest- 
ing opinion, indicating a mental and sympathetic leaning to the views 
of Judge Jones. There are, however, éléments in the case which are 
not found in the Reaves Case. Bakley, an infant, that is, within the 
âge requiring the parents' consent to enlistment, without such consent, 
enlisted in the navy. While on the receiving ship in the Elizabeth 
river, held under the terms of his enlistment, and within a week after 
such enlistment, his parents by letter demanded his release, for the 
reason that he was below the âge entitling him to enlist without their 
consent. This was refused, the naval authorities saying that the boy 
made oath that he was 21 years of âge, and that they must accept such 
oath as correct until positive proof was produced to the contrary, and 
that "upon présentation of such évidence, the Bureau will hâve no 
authority but to bring Bakley to trial by a gênerai court-martial for 
fraudulent enlistment." The parents addressed another letter to the 
Navy Department, to which no reply was received. Some days later 
another letter was sent, containing an affidavit as to the âge of the 
son and the lack of knowledge or their consent to his enlistment. A 
letter of similar import was sent to the officer in command of the ship 
upon which the boy was detained. No reply was sent by the Navy 
Department, but the officer in command of the ship wrote to the par- 
ents that the only action which the parents could take in the premises 
was to apply for a writ of habeas corpus, and that, with the évidence 
contained in the affidavit sent him, it was his duty to report Bakley to 
the Navy Department for fraudulent enlistment. Upon the return 
of the writ, the foregoing facts being found, the government demanded 
that the son should be held for court-martial. 
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Judge Waddill held, in Ex parte Lisk (D. C.) 145 Fed. 860, that the 
statute whîch made a fraudùlent enlistment a crime, subjecting the 
minor to trial and punishment by court-martial, did not include a 
miner who had enlisted without the consent of his parents, because 
such a person, so enlisting, could not be said to "belong to the Navy." 
Without pausing to discuss this opinion of the learned judge, we pass 
to a considération of his discussion of the question whether the juris- 
diction of the court-martial had attached before the writ was issued. 
He says: 

"The writ of htibeos corpus oùght not to be denled to a parent seeklng the 
eustody of his child, confessedly in the unlavvful possession of another, be- 
cause further proceedlngs looking to his détention for trial by court-martial 
are eontemplated or may be inaugura ted. * * * They may never be In- 
stituted at ail, and it would be like triflitig with justice to so treat the parent's 
request. This would seein to be correct in any case; but surely, when such 
suggestion of a court-martial was only made in answer to the repeated de- 
mands [of the parent] for possession of the child, the court should treat the 
parent's request, not as made at the time of the filing of the pétition for the 
writ of habeas corpus, but as of the date of the first demand made for the 
child, and in this yiew in no event would the so-called court-martial proceed- 
Ing aval! to deny the parent's rlght hère." 

In regard to the court-martial he says: 

"No such proceedlngs were, or hâve been, inaugurated, If the report was 
ever made at ail, and within ofae week of the time of the notice of such 
threatened report, this proceeding was regularly commenced by the parents of 
the child, in accordance wlth the goyernment's suggestion as to the proper 
method to secure his release." 

As suggested, the attitude of the government savors somewhat of 
keèping the promise to the ear and breaking it tO the heart, by saying 
to the parent: The express provision of the law déclares the con- 
tract of enlistment void as to you. Your sole remedy is by pétition 
for the writ of habeas corpus; but, if you seek this rehef, you at 
once subject your son to a court-martial, resulting in the déniai of 
the relief. The judgment in Bakley's Case, discharging the minor, was 
affirmed, per curiam, by the Circuit Court of Appeals of this Circuit. 
152^Fed. 1022, 82 C. C. A. 659. :_ 

Unless some controlling authorityis found, or unless the casies be 
distinguished, I should feel constrained to follow this décision. The 
reasoning of the learned judge, who gave the question careful and ex- 
haustive examination, commends itself to my judgment. Assuming, 
as I do, that Capt. Brown did not know, at the time he took the en- 
listment, that the son was not 21, yet the fact remains that, represent- 
ing the government, he and the son did enter into a contract, voidable 
at the optioti of the parents, who, immediately upon being informed 
thereof, notified him and dernanded the release of their son. It is 
not suggested that he disbelieved them in regard to the âge of their 
son, or called for proof, which they had and prodiiced on the hearing 
— the family Bible. He doubtless supposed that he was not authorized 
to release the son. The parents continued to press their demand, 
foUowing the company to Camp Glenn. It was the représentative of 
the government, and not the petitioner, who was in default. The 
f ather, as appeared upon the pétition, is an illiterate man. Up to the 
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moment that the son, in obédience to his duty to obey his parents, 
refused to enter into a second enlistment, the petitioner had the un- 
questionable right to demand the release of his son. There had been 
no suggestion to either the son or his f ather that the former had violated 
any law which subjected him to the jurisdiction of a court-martial. 
I cannot think, giving the most libéral construction to the rules of 
procédure in respect to the method of instituting a prosecution before 
a court-martial, that upon the admitted facts hère such jurisdiction had 
attached, or that the power of the civil court to grant the relief to 
which the petitioner is otherwise entitled is obstructed. 

I am not familiar with, nor hâve I been informed in regard to, the 
procédure essential to give a court-martial jurisdiction of a charge 
against a soldier in the military service. I assume that, from necessity, 
frequently, it is more summary than is prescribed in criminal pro- 
ceedings in a civil court; but there are fundamental, essential princi- 
ples, inhering in every system of procédure which afifects life and 
liberty, which suggest the necessity of notice, however informai, of 
the character of the charge, with an opportunity to be heard. I can- 
not think that a summary arrest, with an undisclosed purpose in the 
mind of the commanding officer, can confer jurisdiction upon a court- 
martial neither in existence nor ordéred, so as to preclude the parent 
from appealing to the civil courts for the enforcement of a right 
founded upon positive law, sanctioned by the strongest dictâtes of 
human nature. 

I hâve thus far discussed the rights of the petitioner and the gov- 
ernment upon the assumption that Avery enlistéd as a soldier of the 
United States Army, and that the consent of his parents was essen- 
tion to constitute a valid contract of enlistment as against them and 
their right to his custody. If he had enlistéd prior to June 19, 1916, 
that being the day upon which the Président called the National Guard 
of North Carolina into service, I assume that his status and the rights 
of his parents would hâve been governed by the provisions of section 
4896 of the Révisai of 1905, which are, in ail respects, the same as 
the fédéral statute in regard to enlistment in the United States Army. 
I assume, further, that upon the call by the Président, followed by 
the assembling of Company B, at Kinston, its members became sub- 
ject to the rules and régulations unless otherwise provided, controUing 
the army. Act Jan. 21, 1903, c. 196, § 11, 32 Stat. L. 776, as amended 
by section 7, c. 204, Act May 27, 1908, 35 Stat. 399 (Comp. St. 1913, 
§ 3052), Fed. Stat. Anno. 1909, 347, provides that when the militia 
is called into active service their pay "shall commence from the day 
of their appearing at the place of company rendezvous." It would 
seem, therefore, that on June 22, 1916, when Avery enlistéd, the 
company was in active military service, as a portion of the National 
Guard of North Carolina, of the United States. It is suggested, in 
a very helpful brief filed by Maj. Ansell, representing the government, 
that when the state, in response to the call of the Président, furnishes 
an organized militia as a constituent part of the National Guard, the 
status of its members, as represented by the Governor, is fixed, and 
that parents who hâve, at that time, failed to seek and secure the 
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release of their minor sons, who hâve enlisted without their consent, 
are estopped from thereafter doing so. Maj. Ansell, who has ren- 
dered valuable aid to the court upon the hearing, f rankly concèdes 
that new, and sometimes difficult, questions are being presented under 
the order of the Président mobili^ing, in large number, in ail of the 
States, the National Guard. Whatever doubt may bave arisen upon 
the question suggested, it would seem, cannot arise in this case, be- 
cause the minor did not enlist until after the National Guard of this 
state was called into service and had rendezvoused. The parents hère 
could not hâve waived their rights by permitting the state to represent 
to the government that their son was over 21 or that they had con- 
sented to his enlistment. This question is interesting, and the views 
advanced by the judge advocate entitled to respectful considération. 
It involves the question as to the extent to which acquiescence by the 
parent, while his son is a member of the National Guard under a void- 
able enlistment, will estop him, after the son is called into active 
service by the Président, and receives pay and allowance, from assert- 
ing his right to avoid the contract of enlistment. I do not think that, 
upon the facts found hère, the question is presented. The civil courts 
will not, upon such views as they may entertain in regard to the ques- 
tion of public policy involved, indulge in either a strict or libéral con- 
struction of the statutes regulating the subject of enlistment, as it is 
related to the rights of parents, but will endeavor to ascertain from 
the language used the intention of Congress, and enforce such rights 
accordingly. 

With the aid of the décisions of the Suprême and other fédéral 
courts, in cases more or less in point, I am brought to the conclusion 
that the enlistment by Richard S. Avery was, as between the govern- 
ment and himself, valid, and established the status of a soldier in 
active service, imposing upon him the discharge of the duties pre- 
scribed by law, and obédience to the rules and régulations of the 
War Department, and entitling him to such rights and privilèges as 
by law and such rules and régulations are conferred upon a soldier 
in the active service of the United States; that this status, with its 
résultant duties and rights, can be invalidated only by the parents or 
guardian, and until some action is taken by them for that purpose 
the minor son is a regularly enlisted soldier in the United States Army ; 
that the parents are entitled to avoid the enlistment, and secure the 
custody of their son, by applying to the civil court for a writ of 
habeas corpus. If, before the pétition is filed, a proceeding has been 
begun, in accordance with the law and the method of procédure pre- 
scribed by the régulations of the United States Army, in active serv- 
ice, against the son, for bringing him to trial before a court-martial, 
and the jurisdiction of such court has attached, the court having juris- 
diction of the person and of the offense with which the soldier is 
charged, the civil court will not, upon the pétition of the parent, take 
him from the custody of the respondent and deliver him to the cus- 
tody of the parent. The civil court will confine its inquiry to the 
question of jurisdiction of the court-martial of the person and the 
i;rime charged against him, and vvhether such jurisdiction has attached 



EX PARTE AVEKY 257 

bèfore the pétition for the writ of habeas corpus was filed. It will 
not permit its jurisdiction to be ousted,. or the right of the parent to 
be affected, by any action taken a f ter thé pétition for the writ has been 
filed. 

There can be no doubt of the status of the son, and that a court- 
martial has jurisdiction of the crime of fraudulent enlistment. The 
question which has giyen me most concern, in this case, is whether 
such jurisdiction had attached before, or at the time, the pétition for 
the writ was filed. In Çarver's Case, supra, Judge Putnam discharged 
the minor, upon pétition of his father, notwithstanding the return 
showing that charges against the son had been pref erred for fraudulent 
enlistment before the pétition for the writ was filed. After stating 
the rule which precluded the jurisdiction of the civil court, he says: 

"But it has no application merely because cliarges tiave been flled which 
hâve not been acted on by the executive department, and may never be acted 
on." 

In Miller's Case, supra, it appears to hâve been conceded that, at 
the time the pétition for the writ was filed, the son was detained in 
custody on the charge of désertion. Judge Shelby says : 

"When an enlisted soldier is iinprisoned by military auttiorlty upon a 
charge of désertion or other military crime, the * * * court will not in- 
terfère on habeas corpus when such military authorities hâve jurisdiction." 

This language clearly imports that charges had been preferred before 
the pétition for the writ was filed. 

In McConologue's Case, 107 Mass. 154, Gray, J., referring to the 
jurisdiction of the court-martial, says: 

"If, before a writ of habeas corpus is sued eut, ♦ * * he [the niinor] 
is arrested on charges for désertion, he should not be released by the court 
wliile proceedlngs for his trial * * * are pending." 

As we hâve seen, in Bakley's Case, supra, no charges had been filed. 
The question presented hère is not whether the soldier, held under 
arrest before charges preferred, is entitled to complain, but whether 
the fact that he is under arrest, no charge having been preferred, pre- 
vents the civil court from awarding to the parent his right to the cus- 
tody of his minor son. While the question is not free from doubt, and 
the decided cases are not uniform, I incline to the opinion, uport the 
facts found hère, that the doubt should be solved in favor of the 
parent, who is in no def ault. He and his wif e promptly, and repeat- 
edly, demanded of the respondent their légal right to hâve their son 
released. This was done before the son had received allowances or 
any other benefit from the government on account of his enlistment. 
At the time he filed the pétition he had no intimation that, by en- 
listing without his consent, the son had committed any offense, either 
military or civil. He has acted in good faith and with ail possible 
promptness. That he is both a poor and illiterate man, with a large 
dépendent family, and that, prior to his enlistment, his son lived with 
him, and contrilauted his wages in aid of the support of the family, 
are ail unquestioned facts. They do not change the law, but appeal 
Strongly to the court in resolving the doubt in his favor. 
235 F.— 17 
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It is njanif est that respondents were conf ronted with new and déli- 
cate duties, and as officers desired to discharge such duties. The 
condition which confronted those to whom the people hâve intrusted 
the protection of rights essential to the national safety and welfare 
were new and urgent. The administration of législation, making 
changes in the organization of the army, introducing new éléments, 
will probably présent questions difficult of solution. As with every 
statutory System of law, there is of necessity a degree of rigidity in 
its administration. The civil courts will, without unseemly or un- 
necessary conflict with the military tribunals, enf orce the rights of 
the citizen when ascertained. Whether boys under the âge of 21 
should be permitted to enlist, without the consent of their, parents or 
guardians, is a question for the considération of Corigréss. When 
expressed, the civil courts must not nullify it by strained construction 
of the statute. The latest expression on the subject secures the right 
of the parent to the custody and service of the son until by his con- 
sent they are waived or surrendered to the goverhmént. This is a 
stibstantiat, valuable right, expressly recognized and secured to the 
parent by the statute, aiid it is the duty of the civil court, when call- 
ed upon, toprotect and enf orce it. 

Respondents will release Richard Sandford Ayery from further 
restraint and deliver him into the custody of petitioner. The ques- 
tion of cost will be disposed of in a separate order. The marshal will 
deliver a copy of this opinion and order to respondents at Camp 
Glenn,N. C. 



BENEDIOT V. OITY OF NEW YORK. 

(District Court, S. D. New York. May 13, 1916.) 

1. Limitation of Actions ®=3l03(3)— Suit to Ènforce Trust — Accbuai, of 
Right of Action. 

A cîty in, New York under a state statute Issued Improvement certifl- 
cates in payment for paving, wJiich were secured by the lien of the as- 
sessments made ngainst abuttlng lots. The certificates were made receiv- 
able in paymeut of the asisessments, and also on sales of lots for nonpay- 
ment L'nder a statute subsequently enacted the treasurer , sold the last 
of the lots for less than the assessiuents against them, and accepted cer- 
tificates at face value in paj'^ment ; the resuit being that a large amount 
in certificates was left outstanding and unsecured. ; A suit against the 
treasurer to test his right so to receive the certificates on such sales was 
decided in his favor by the Court of Appeals of the state. Held that, 
conceding that the city, as trustée, was bound to préserve the lien of the 
assessments for the protection of the certificates, it repudiated the trust 
when it made such sales, and that a suit against it for breach of the trust, 
brought in a , fédéral cçurt of equity 18 years aftervyard and 17 years 
after the décision of the state court, by a certiflcate holder, who had 
knowledge of the décision at the time, was barred tinder the state statute 
of limitations. 

[Ed. Note.-^For other cases, see Limitation of Actions, Cent. l)ig. § 50S ; 
Dec. Dig. <©=5 103(3).] 

(gis>For other cases see same topic & KBY-NDMBBR In ail Key-Numbered Dlgests & Indexes 
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2. Courts <S=»375^^Fedebal Corars of Equity — Followino State Stattjtes 
OF Limitation. 

In the absence of spécial equitles, it is the practlce of fédéral courts of 
equity to foUow tbe local statutes of limitation. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 983 ; Dec. Dig. <S=» 
375.] 

In Equity. Suit by Elias C. Benedict against the City of New York. 
Decree for défendant. 

Tlils is a suit in equity to enforce an express trust under the followlng 
drcumstances: By chapter 326 of the Laws of New York of 1874 provision 
was made for the improvement of certain streets and avenues In a part of 
Long Island City in the state of New Yorli. Commissloners of streets, who 
had been appointed by chapter 765 of the Laws of 1871, were glven power to 
grade, sewer, and pave streets wlthln the district descrlbed. They were to 
estlmate the cost of such work and certify It to the board of assessors of the 
sald clty, who were to assess the same as nearly as might be upon the several 
lots In front of whlçh the work was to be done. After the assessors had 
slgned the assessment roU, descrlbing the lots and the names of the owners, 
the roU was to be deposited in the commissloners' office, and thé assessors 
were to hûld meetings to hear objections and correct the same. It was en- 
acted (section 4) that after confirmation "such assessment sliall be a li,en 
upon eaeh lot, pièce or parcel of land within tiie section or subdistrict coverçd 
thereby to the extent of the amount assessed upon such lot." In section 5 it 
was provlded that no warrant should be issued for the collection of the 
assessments, nor for the sale of any land for nonpayment of assessments, 
untll 10 years after flUng of the assessment roU, but thereaf ter that the lots 
should be advertlsed and sold by the clty treasurer for the payment of such 
unpaid assessments In the same manner as sales for unpald clty taxes. 
Meanwhlle any owner of a lot assessed could pay In his assessment and dis- 
charge his land from the lien. The grading, paving, etc., was to l)e done fciy 
the commissloners, who were to issue "Improvement certiflcates" in payment 
to the contractors as the work progressed. Thèse certiflcates were recelvable 
at par lii payment of the assessments ; they were negbtiable, and a record 
was kept of them by the commissloners. The clty treasurer was llkewlse di- 
rected to cancel ail such certiflcates on recelvlng them in payment of the as- 
sessmentsi 

The plalntlffi's position is that Long Island Clty, by this statute, became a 
trustée of the lien created by the statute against the lots In question, In 
trust for the certiflcate holders, and that, sinee the certiflcates themselves 
were not an indebtedness, the only rights of the certiflcate holders conslsted 
In thelr right as beneficlaries against Long island City as an express triistee 
to compel it to exécute for thelr beneflt the liens so held. They rely partlcu- 
larly for this position upon a part of the language of section 6, which directed 
the treasurer, on recelvlng ail moneys In payment of such assessments, to keep 
the same sepàrate and apart from ail other money in his hands, and to pay out 
no part of the fund, exceptlng in purchase of such certiflcates. The act In 
question, as bas t)een shown, provlded that the sale should be made in ac- 
cordance wlth sales in the clty generally. By section 23 of chapter 461 of the 
Laws of 1871, which is the charter of Long Island City, it was provlded that 
ail sales for taxes in that clty "shall be malde for the shortest perlod for 
which' any person wIU take the premises and pay the tax or assessment, in- 
terest, percentage and expenses." By chapter 501, § 10, of the Laws of 1879, it 
was provlded that at the sale of any lot for the nonpayment of assessments 
it should be the duty of the offlcer making the sale to receive the Improvement 
certiflcates ih payment of the assessments, and that such certiflcate, when 
receivM by him, should be permanently canceled. By chapter 656, § 4, of the 
Laws of 1886, It was also provlded that on the day named In the notice of 
sale of land for such assessments the treasurer should sell the lots at auction 
for the lowest term of years for which any purchaser would take the same 
and pay the aggregate amount due, and if no person should so ofCer ta pur- 

€=9For other cases see same toplc & KBY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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chase the property for a terin of years theii the treasurer should sell tlie fee 
simple of the lot to the hlghest bldder. 

The plaintiff Is the holder of large quantitles of thèse certificates, whieh 
came Into his hauds by making advances to some of the contractors who did 
parts of the paving In question. In the year 1888,, 10 years having explred 
since the filing of the assessment rolls, the city treasurer of Long Island City, 
one Bleckwenn, advertised the same for sale, and conducted a large number 
of sales, upon which he took, in purehase of the assessments, improvemeiit 
eertificates. In a large part of the sales conducted by hlm in that year lie 
received bids equal to the amount of the assessments ; the resuit being that, 
although the lands were cleared from the lien of the assessment, the eertifi- 
cates were reduced in proportion. In thé years 1892 and 1893, however, when 
the city treasurer advertised other sales, he was In nearly ail cases unsuccess- 
ful in obtaining the value of the assessment upon the lots sold. He neverthe- 
less accepted the hlghest bids and; took improvement eertificates in pay- 
ment In this way he sold ofCtlie lands assessed, so that at the end of 
the sale there remained unpald sôme $300,000 of improvement eertificates, 
none ôf which hâve been paid from that time on. As ail thé lands assessed 
had been sold, thèse eertificates haVe no security under any statute, and the 
plaintiff sues to recover for the breilch of trust arising from this cbnduct of 
the city. HIs position is that elther the city treasurer of Long Isla,nd City 
proceeded* in contradiction of thç statutes of 1874, 1879, and' 1886, taken in 
combinatioil, or that, if thèse statutes pùrport to allôw the action of the 
city treasurer, they were thernseh'és ùnconstltutional, in that they impaired 
thé obligation of the contract betw^en the clfy and the certlflcate holders. 

The Court of Appeals of the State bf I^ew York, in People ex rçl. Rosalie 
Adèle Oakley v. Bleckwenn, 126 N. Y. 310, 27 N. E. 376, decided that the 
owner of a lot which had been sold under the aet in question could coroiJel 
the city treasuirer to accept thèse improvement eertificates in rédemption of 
lier lot from ali assessment. This was probably a rédemption from one of 
the sales bf 1888, although the case does not distinctly so state. In the case bf 
Nelson v. Bleckwenn, 137 N. Y. 565, 33 N. É. 338, the samè court affirmed with- 
out opinion the judgment of the General Terni for the Second Departmeiit re- 
latiug to the same statute (19 N. Y. Supp. 993). i One Nelson, who, though 
not actlng in behalf of the plaintiff lièrein, was acti'ng with his Knowledge, 
had obtained an injunction against the city treasurer from, selling any of 
the lots under the sale of 1892 for less than the face value bf the assessment 
and receiving in payment Improvement eertificates, instead of cash. The Gen- 
eral Term reversed this Injunction, holding expressly that the city treasurer 
might accept bids for less than the amount of the assessment, and still take 
the eertificates In payment. The resuit was, therefore, that by February 10, 
1893, the date on which the Court of Appeals handed down its décision in 
Nelson v. Bleckwenn, it was clear that fihe city treasurer could accept the 
eertificates upon bids for less than. the assessment. It was.also clear that 
the city treasurer' proposed to do so, bécause, although the pljilntiff, tlirough 
his agent, Warrliiger, aiipeared at the sale in 1892 and protested against the 
prac-tice, the city treasurer then inforiiied him of his purpose to continue till 
the end. As has béeu said, he did so çôiitinue, to Warringer's knowledge, till 
aU was finlshed. This bill was flléd on July 21, 1910, which was therefore 
more than 18 years after the cify treasurer had taken the position of which 
the plaintiff -now cbmplains, and more, than 17 years after it hàd been de- 
cided in thé Court of Appeals that hé \yas right in his construction of the 
statutes. ' '"' . ,, ,• ' 

The'défend'ant.raises' threé points; ^Fi'rst, that the city of, New York, , the 
successor lii. intèteSt of Long Islând City, is in no case, the, prpperparty dé- 
fendant,, slnte 'the commissioners were the agents of the state of New, York, 
khd'cottld_ creatè iib'liability of thé cjty,; second, that thé statutes of, Ne,\y 
York 'aUthorteéd thé course adopted, wlileh \vas,legal,> and that the later sta.t- 
utes ii'ffectéd' Oiiiy the remedy, and not tjje right, of thç certlflcate holders; 
thii'd, that iri àby event the statute of ,Ji;nitatlons has, long since applied. 

l' Reported in fuU in New York SuppléTnéHt': reportéd as a mémorandum dé- 
cision without opinion in 65 Hun, 621.,, ; , , 1 
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Stephen A. Mcintire and Charles K. Allen, both of New York City, 
for plaintilï. 

George P. Nicholson and Arthur L. Goodhart, both of New York 
City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The Court of Appeals of the state of New York has construed the 
eiïect of the two subséquent enactments upon thèse certificates. It has 
decided that the law of 1879 gave to the county treasurer the right to 
accept certificates in payment of the assessments and that the law of 
1886 authorized him to accept bids for less than the assessments. As 
a matter of statutory construction, including the Constitution of the 
state of New York, this is conclusive upon me, and the only question 
which could be open is whether the effect of those two statutes, when 
taken together, might not be to impair the obligation of the contract. 
The effect of those décisions seems to me to give a direct préférence to 
those certificate holders who happened to présent their certificates at 
the sales of lands, or to sell them to owners of assessed property. As 
I said upon the argument, the case of the other holders is precisely 
similar to what would be the fate of minority bondholders who did not 
corne into a reorganization agreement, if those bondholders who did 
were permitted to use the face of their bonds upon the purchase price. 
Every one knows that the custom in those cases is to crédit upon the 
bonds only that proportion of the amount of the purchase price which 
the bonds presented by the reorganization committee bears to the total 
issue. I think there would be a genuine question of the constitution- 
ality of the statutes of 1879 and 1886 which gave a part of the certifi- 
cate holders such a priority over the rest. 

This question does not, however, seem to me to be open for con- 
sidération in this case, because the bill is clearly barred by the statute 
of limitations. The plaintiff's answer is that the statute of limitations 
never runs against the beneficiary of an express trust, unless the trustée 
has openly repudiated his obligations to the knowledge of the bene- 
ficiary himself. I may accept that doctrine, which happens to hâve 
been affirmed in a case very similar in subject-matter in the Suprême 
Court. New Orléans v. Warner, 175 U. S. 131, 20 Sup. Ct. 44, 44 L,. 
Ed. 96. That case is not applicable, however, to the facts in the case 
at bar, even assuming that the défendant in the case at bar in any 
event could be held liable. Its obligations as trustée, according to 
the plaintiff's own theory, consisted in foreclosing the liens of the 
assessments for the benefit of the certificate holders, and keeping and 
distributing among them the money which was realized. The alleged 
breach of trust rested in what the trustée supposed was the final exécu- 
tion of thèse obligations. When the city sold ail the lots and accepted 
the certificates in payment, it undertook, and as it supposed it suc- 
cessfully undertook, to wind up the whole proceeding, and if some of 
the certificates remained unpaid, that was supposed to be one of the 
misfortunes inhérent in the situation. Moreover, in doing this the 
city, if a trustée, was guilty of no fraud, for it had the authority, not 
only of the statutes of the state of New York, but of a décision of the 
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highest court of that state, which affirmed the propriety of the course 
undertaken by the city treasurer. 

Furthermore, as early as 1892 the city treasurer had, upon protest 
made by the plaintiff, openly avowed his détermination to pursue that 
course now indicated as a breach of trust. He had not only asserted 
that purpose, but had proceeded in the face of an attempted injunction 
from the courts, and had successfuUy pushed through ail the courts 
to its conclusion his position. It is a little difficult to see what more 
open, definite, and final répudiation of his duties he could hâve made, 
assuming that his duty was not to accept certificates upon bids for 
less than the amount of the assessments. 

[2] It is not necessary, I think, to consider whether a fédéral court 
of equity will feel itself absolutely bound by the state statute of limita- 
tions. Kirby v. Lake Shore, etc., Railroad, 120 U. S. 130, 138, 7 Sup. 
Ct. 430, 30 L. Ed. 569. There are undoubtedly certain principles by 
which it will feel itself guided, independently of state statutes. But 
where no such rules intervene, fédéral courts are accustomed in prac- 
tice to follow the local statutes, even in cases of exclusive, and not of 
concurrent, jurisdiction. Clarke v. Johnston, 18 Wall. 493, 21 L. Ed. 
904; PhiHppi v. Philippe, 115 U. S- 151, S Sup. Ct.4181, 29 L. Ed. 
336; Pearsall v. Smith, 149 U. S. 231, 13 Sup. Ct. 833, 37 L. Ed. 713 ; 
Speidel V. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718. 
Clarke y. Johnston, supra, was the case of an express trust, where the 
trustée had closed up the estate and disposed of the property, as he 
supposed, 40 years bef ore biU filed. The cause might no doubt hâve 
been disposed of upon the ground of général lâches, but the court 
applied the statute of limitations of New York affecting suits in equity. 
Eighteen years is less than 40, but itis nearly twice as long as the 
New York Code prescribes. 

Nor, if the case be looked at as involving only lâches, is there any 
ground for a, différent resuit. The delay is unexcused, certainly after 
the Court of Appeals decided Nelson v. Bleckwenn, supra. If any 
constitutional question existed, it was time then to invoke it; nor iS 
it an excuse that much time was lost in negotiations. If the negotia- 
tions were not to count, that should hâve been so understood at the 
outset. Nothing occurred which justified the réservation of the point 
for so mafiy years. 

Bill dismissed, but, under ail the circumstances, without costs. 
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DITÏMAR V. FREDERICK STARR CONTRACTING CO. et aL 

(District Court, E. D. New York. July 6, 1916.) 

Shipping ®=i54 — Chartebs — Liability fob Loss of Scow — Insecube Moob- 

ING. 

The cliarterer of a scow, by a tlme charter whlch amounted to a dé- 
mise, except that the owner furnlshed the captain, commltted her to the 
care of a consignée of cargo, which, after she was unioaded, moored her 
In the bay to a part of an anchor used for a mooring, from which place 
she was driven on shore in a high wlnd and wrecked. When she was 
taken from New York Bay, the charterer, in considération of the waiver 
by the owner of a provision of the charter party requiring him to Insure 
her, agreed to be responsible for her safe return. Held, on the évidence, 
that her loss was due to the négligence of the consignée and the con- 
currlng négligence of the captain in f aillng to hâve her securely moored ; 
that the consignée was in that respect the agent of the charterer, and the 
captain the agent of the owner, who was entitled to recover one-half 
damages from the consignée, or, falling its collection, from the charterer 
on its contract for safe return. 

[Ed. Note.— For other cases, seè Shipping, Cent. Dig. §§ 21&-221 ; Dec. 
Dig. i@=>54.] 

In Admiralty. Suit by William D. Dittmar, owner of the scow 
John J., against the Frederick Starr Contracting Company and the 
ïilliot C. Brown Company. Decree for libelant for one-half damages. 

Alexander & Ash, of New York City, for libelant. 
Harrington, Bigham & Englar, of New York City, for Frederick 
Starr Contracting Co. 

Graves, Miles & Yawger, of New York City, for Elliot C. Brown Co. 

CHATFIELD, District Judge. The libelant claims damages for 
injuries to a scow, the John J., which went ashore during the night of 
January 3, 1914, in Oyster Bay, N. Y., where it had previously been 
taken with a cargo of materials for the Elliot C. Brown Company, 
which was building a dock upon the property of one of the résidents 
of the neighborhood. 

The Brown Company had already removed the load, and had taken 
the scow away from the face of the dock to a mooring which was 
used by them for that purpose. It appears that two scows might be 
moored along the face of the dock, but that the contractors, for the 
convenience of their work, kept but one at the dock and left one scow 
which was waiting to be unioaded, or one which had been unioaded 
and was waiting to be taken away, at a mooring out in the harbor. 
This mooring had been put down the year before by the yacht captain 
of the property owner as a mooring for small boats. It consisted of 
a small anchor, with one fluke removed to obviate danger to boats 
passing over the mooring, and was originally placed in 15 feet of wa- 
ter. The Brown Company used the mooring during the course of its 
opérations, and on one occasion before the accident its foreman took 
up the anchor, but replaced it after employing it as a kedge anchor. 

The captain of the John J. was taken down to Oyster Bay and placed 

®=9For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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in charge of the boat by one of the officers of the Starr Company, 
just as the unloading of the bôat was begun. The captain testified 
that after unloading the boat was anchored in but 7 feet of water at 
low tide. Whether or not he is correct in this estimate, it would seem 
that the replacing of the anchor by the foreman of the Brown Com- 
pany left it in shallower water, or in such a position that the single 
fluke did not hold to the extent that was necessary when a strain came 
upon the anchor. Further, the anchor was lightened by the removal 
of the fluke, and was insufficient to hold the boat unless the reraaining 
fluke was securely buried or held against something comparatively 
solid. 

On the day before the accident, the John J. finished unloading and 
was taken out to the mooring buoy by some of the contractor's men, 
who used a small oyster steamer as a tugboat. There is much dispute 
as to the length of the line and the strength of the line attached to 
the chain running from the mooring anchor, The depth of water and 
the angle at which this chain would extend from the chock of the 
John J. are also points as to which the witnesses seriously contradict 
each other. 

The charter of this boat was in effect a démise of the boat, but the 
captain was furnished by the owner as one part of the equipment of 
the boat. His duties and responsibilities, in so far as the care of 
the boat itself was concerned, were performed as the servant of the 
owner rather than as the servant of the charterer. It would appear 
that the owner of the boat was responsible for the captain's mistaken 
idea as to the depth of the water and his f ailure to appreciate that the 
John J. would lift the anchor, or disturb it so that it would not hold, 
if rough weather intervened. There is no satisfactory évidence that 
the condition of the line was such as to indicate that it was insufficient 
for the purpose. In fact the John J. drifted for several hours, and the. 
line held when the anchor caught upon a bank near the slaore for 
some hours (while the wind continued to increase) before the line 
parted and the boat went ashore. In the meantime the Brown Com- 
pany' s workmen had attempted to put out another anchor, but had been 
uhable to do so in such a way as to help the John J. 

The mooring was furnished by the contractor without sufficient in- 
vestigation to ascertain its sufficiency for the purpose. The contractor 
(the Brown Company) was responsible for the availability of the moor- 
ing, even if prepared by the owner of the property, and if furnished 
to them for such use as they might see fit to make of it in their own 
business. 

The évidence of some of the witnesses shows that the contractor's 
men sought to bave the captain of the John J. use a longer line. If 
this be so, they knew or had reason to suppose that the mooring was 
insufficient. They apparently did not keep track of the boat during 
the following day, until too late to go to its assistance, and they knew, 
or should hâve known, that the boat was placed at a mooring without 
an anchor of its own in case of need. 

For ail thèse reasons, the Brown Company is evidently responsible 
for at least a share in the accident. The captain of the barge, how- 
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ever, scems to hâve been careless in the way in which he either moored 
his boat, or allowed it to be moored, without proper investigation of 
the conditions, which he could ascertain for himself, and for his acts 
in this regard the owner is primarily liable. 

The Hbelant has based his action upon a charge of tort against the 
Starr Contracting Company. He has alleged, as a part of the circum- 
stances under which the tort was committed, that the Starr Company 
had charter^d his boat for the period of one year, and had also agreed 
to pay for additional insurance when the boat went outside of New 
York harbor. The latter agreement was waived in this instance and 
a temporary arrangement substituted. The libelant allèges as one of 
the "faulfs" or "grounds of négligence" that the Starr Company 
"agreed with libelant to pay for ail injuries sustained by the vessel 
at Oyster Bay." It also alleged as a part of the cause of action in 
tort that the vStarr Company did not return the boat in good order, as 
it undertook to do by its charter. 

We must assume that the libelant intended to set up a cause of ac- 
tion in tort and also in contract, by showing that the conditions of 
this charter were broken by a failure to return the boat in good order 
and also to allège some breach of the so-called contract of insurance. 

The case now stands upon the testimony, and not upon the letter of 
the pleading. It would appear that the Starr Company asked the libel- 
ant to waive his right to take out the additional insurance, upon the 
représentation of the Starr Company that Oyster Bay was a safe 
harbor and that it would hold itself responsible for the safe return of 
the boat. Inastnuch as the Starr Company had in each instance previ- 
ously paid the price of this additional insurance, there would be suffi- 
cient considération to maintain the contract, by the saving to the Starr 
Company, on the one hand, and by the waiver of rights by libelant, 
on the other. 

The case of Gannon v. Consolidated Ice Co., 91 Fed. 539, 33 C. 
C. A. 662, is authority for the proposition that the charterer of a boat 
is responsible not only in contract for the safe return of the boat, but 
responsible as well for the torts of its bailees and agents, committed 
in the course of the authority delegated. Unless the Starr Company 
can pass on the entire liability to some independent party, then it is 
in effect an insurer under its charter against négligence by its agent, 
and is a guarantor for the safe return of the boat in the présent ac- 
tion. The Starr Company is responsible for the injuries to the boat 
through the actions of the Brown Company, to which the boat was 
intrusted by the Starr Company as agents, for such matters as are 
not directly concerned with the loading or unloading of the scow. It 
may be assumed that the Brown Company might be an independent 
contractor, and not an agent of the Starr Company, as to many things 
not having to do with the carrying of the load and the care or move- 
ment of the boats. But in the latter respects the Starr Company evi- 
dently made the Brown Company its agent and bailee, and hence the. 
so-called contract of insurance, which apparently was made, merely 
corresponds to the obligation which rested upon the Starr Company, 
in complying with this charter. 
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But such an obligation would not include the fault of the master of 
the scow as to things in which he represented the owner of the boat. 
The resuît is, therefore, that the libelant is entitled to recover in this 
action one-half his damages caused by the neghgence of the employés 
of the Brown Company, and to that extent the Starr Company is re- 
lievéd by having transferred, through the pétition filed, its habihty for 
the tort alleged in the Hbel. Inasmuch as the libelant bas claimed 
(aside f rom the alleged contract to insure) only the tort Gr a breach 
of contract through the commission of the tort, and inasmuch as the 
Starr Company has allowed the case to be tried upon such an ambigu- 
ous form of pleading, no costs will be allowed the Starr Contracting 
Company against the libelant : but, as in the case of Harms v. Upper 
Hudson Stone Co. (D. C.) 225 Fed. 630 (affirmed in the Circuit Court 
of Appeals, 234 Fed. 859, — C. C. A. ^, but modified as to the 
disallowance of costs to the charterer), the Starr Contracting Company 
may bave one-half its costs in this court against the Elliot C. Brown 
Company. The libelant may hâve one-half damages and costs against 
the Elliot C. Brown Company. 

In the event that the Brown Company does not respond to its share 
of the damage, the libelant will be entitled to recover one-half damages 
with one-half costs of this suit against the Starr Contracting Com- 
pany, for breach of its contract to return in good order. 



THE GYDA. 

(District Court, D. Maino. July 31, 1910.) 

No. 338. 

Maritime Liens <3=>6 — Pebsons Entitled to Lien — Officebs or Ownino Cob- 

POBATION. 

A stockholder In the corporation owner of a vessel, who Is also a director 
and the treasurer and gênerai manager, having fuU management of the 
business of the corporation and recelving and disburslng ail its earnlngs, 
is not entitled to a maritime lien for services rendered, nor for money ad- 
vanced to pay a claim for repalrs ; the presumption being that he relied 
on the crédit of the company. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 10 ; Dec. 
Dig. <S=>6.] 

In Admiralty. Suit by H. Dexter Malone and others against the 
gasoline schooner Gyda. In the matter of the claim of Frank R. Neal, 
intervener, to a maritime lien. Claim disallowed. 

Gerry L. Brooks, of Portland, Me., for intervener. 
Benjamin Thompson, of Portland, Me., for mortgagee. 

HALE, District Judge. Upon this libel the schooner Gyda was 
seized on January 11, 1915. On January 21st she was sold by the 
marshal, on an interlocutory order of sale; the proceeds of the sale 
were paid into the registry of this court. The intervener, Frank R. 
Neal, seeks to establish an admiralty lien for supplies furnished in 
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the opération of the Gyda. William M. Prest, holder of a mortgage 
on the Gyda, has also filed an intervention praying that his mortgage 
may be adjudged a lien on the remnants, and ordered to be paid from 
the funds in the registry. Prest contests the right of Neal to a mari- 
time lien. 

No question is made that the court, having sold the steamer on ad- 
mirai ty process, will dispose of the fund in the registry among the 
parties who are legally entitled to the same. Andrews v. Wall, 3 
How. 568, 573, 11 h. Ed. 729; The Lottawanna, 21 Wall. 558, 582, 
22 L. Ed. 654; American Trust Co. v. Fletcher Co., 173 Fed. 471, 
476, 97 C. C. A. 477. 

The proofs show that the Gyda and also the Wissoc were owned 
by the Seacoast Fisheries Company, a corporation organized under 
the Massachusetts laws, on August 28, 1915; that by vote of the di- 
rectors Frank R. Neal was elected treasurer and gênerai manager, with 
full power to act for the company. At the time referred to in his péti- 
tion he was a stockholder in the company, and director, treasurer, 
clerk, and gênerai manager of it. As treasurer, he received whatever 
funds were earned by the vessels, and disbursed them on the various 
accounts due from the vessels; he had the gênerai management of the 
boats; he attended to provisioning them, keeping them up, and seek- 
ing markets for cargoes. The by-laws of the company (article 6) pro- 
vided : 

"The treasurer shall hâve charge of ail funds and property of the com- 
pany, and shall keep an accurate account of the same, depositing ail money in 
the name of and to the crédit of the company, and pay out tlie same as in- 
structed by the board of direetors." 

As gênerai manager he had "full power to act on behalf of the com- 
pany, on ail matters, as fully and as efifectively as the board of diree- 
tors itself could do." It appears that, as manager, he managed the 
affairs of the company. 

His claim is, in part, for money expended for the schooner Gyda, 
under the following circumstances : In February, 1914, it became nec- 
essary to hâve repairs made upon the schooner; by order of Neal 
this work, amounting to $135, was done by Richard T. Green Com- 
pany. In March following it became necessary to hâve certain other 
work done on the schooner, amounting to $74.27. The first amount 
not having been paid, and the company being without funds, the Rich- 
ard T. Green Company refused to do any f urther work until the first 
amount was paid; and, it being necessary to hâve the work done, 
Neal paid the $135 and took an assignment of such claim. The sec- 
ond part of Neal's claim çonsists of one item, namely 22 weeks' labor, 
at $20 per week. He daims that, for ail the time at $20 a week, he 
was employed as a peaman or fisherman, either on board the schooner 
or as a "résident member of the crew." He testifies that the practice 
in Gloucester was for a certain number of the men to stay ashore while 
the rest were eut fishing, so that the nets might be repaired, and cer- 
tain other work done, to carry on the business in which they were 
engaged. The learned proctor for the mortgagee (Prest) contends 
that Neal, being à stockholder in the Seacoast Fisheries Company, 
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a directbr in it, and manager and clerk of it, is a part owner of the 
vèssel, within the meaning of the maritime law; that he is not entitled 
to a maritime hen for any service that he may hâve rendered; and that 
his acquiring the claim of the Richard T. Green Company, by assign- 
ment, was not only upon the crédit of the owner ; but that the payment 
of such claim operated to discharge any maritime Hen that the assigner 
of the claim may hâve had. 

In the case of the Murphy Tugs (D. C.) 28 Fed. 429, Judge H. B. 
Brov^rn, for the District Court of Michigan, held that, where a stock- 
holder, director and treasurer df a steamboat line, put repairs on sev- 
eral vessels of the line, his lien, if he had any, should be postponed 
to that ôf the other creditors. Judge Brown said that he did not 
think that the mère fact that Murphy was a director and stockholder 
would necessarily prevent his contracting with the corripany or from 
acquiring a lien on the property ; but that his position as the légal cus- 
todian of its funds was strong évidence to show that he relied upon 
the Personal crédit of the company, or rather upon his ability to pay 
himself out of its funds, and his lien should be postponed to that of 
the other creditors. 

In The Cimbria (D. C.) 214 Fed. 131, the District Court of New 
Jersey, 1914, held that a stockholder and director in a steamboat com- 
pany, who took an active part in the management of its business, was, 
in essence, a part owner of its vessel, and, against Etrangers to the 
title who hâve a maritime lien, is not entitled to a maritime lien on one 
of the company 's vessels for supplies furnished or for advances made 
to pay claims for repairs and supplies. The court cited Pétrie v. Steam 
Tug Coal Bluff No. 2 (D. C.) 3 Fed. 531 ; The Queen of St. Johns 
(C. C.) 31 Fed. 24. In The Cimbria (D. C.) 214 Fed. 128, 133, the 
court said: 

"In the présent case, libelant was more than a mère stockholder. He was a 
flireetor and actively engaged in trausactlng the business, involving both the 
company's finances and Its use of the vessel. * * * The conclusion hère 
reached, while contrary to that reached in The City of Camden (D. C.) 147 Fed. 
847, is fully supported by The Murphy Tugs (D. C.) 23 Fed. 429, and The 
Queen of St. Johns (C. C.) 31 Fed. 24, which, squarlng more with my own 
judgment, I ab constrained to follow." 

In the case at bar, the learned proctor for the intervener, Neal, 
urges that the case should be decided upon the authority of The City 
of Camden (D. C.) 147 Fed. 847, and that the proofs establish a lien 
for his labor, in spite of the décisions to which I hâve referred. In 
respect to the payment of Green's claims, he urges that the advances 
were made solely on the crédit of the vessel. 

While the question is not entirely free from doubt, and while I find 
no décisive Suprême Court case, and no case where a Circuit Court 
of Appeals bas passed upon the subject, I am constrained to agrée 
with the conclusions of the court in The Queen of St. Johns (C. C.) 
31 Fed. 24, 28, where Judge Fardée, in the Circuit Court, in 1886, 
said : 

"If such liens were to be allowed in a court of admlralty, It would open the 
door to fraud and collusion." 
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In the case before me, ail the earnings of the company's steamer 
were received by Neal and disbursed by him; he had the entire man- 
agement of the finances of the company. I do not find enough in the 
proofs to take the case eut of the rule in the cases I hâve cited. So 
far as relates to the payment by Neal of the Richard T. Green Com- 
pany's account, it has been held in The Sarah J. Weed, Fed. Cas. No. 
12,350, by Judge John Lowell, that the gênerai agent of the ship, at 
her.home port, is not entitled to be subrogated to the lien of seamen 
whose wages he has paid in the regular course of his agency. In China 
Mutual Insurance Co. v. Ward et al., 59 Fed. 712, 714, 8 C. C. A. 
229, in delivering the opinion of the Circuit Court of Appeals, Judge 
Ward said : 

"A shlp's husband does not hâve a maritime lien upon the vessel for the 
advances made in the courge of his agency for the owners, in the absence of 
an express contract with them to that efCect, or of peculiar circumstànces 
from which such a contract should be Implied. Presumptively, he relies upon 
the crédit of the owners. The Larch, 2 Curt. 427 [Fed. Cas. No. 8,085] ; The 
Sarah J. Weed, 2 Low. 555 [Fed. Cas. No. 12,350] ; White v. The Americus 
(D. C.) 19 Fed. 848; Tlie Raleigh (D. 0.1 32 Fed. 633; The Esteban de 
Antunano (C. C.) 31 Fed. 920." 

In The Raleigh (D. C.) 32 Fed. 633, 634, Judge BrOwn said: 

"When such an agent pays the ship's obligations on the application of the 
niaster or the owners, the presumptlon is that he does so, not as a stranger, 
but as the agent of the ship and her owners, and upon the Personal crédit of 
the latter, or of the future business and earning of the ship." The Georgia 
(D. C.) 46 Fed. 669; White v. Two Hundred and Ninetv-Two Thousand Three 
Hundred Dollars (D. C.) 19 Fed. 848 ; Henry's Admiralty, § 47. 

After a careful examination of the proofs and of the authorities, 
I am constrained to find that the intervener, Frank R. Neal, is not 
entitled to any lien upon the remuants in the registry from the sale ot 
the Gyda, and that his pétition should be dismissed. 

A decree may be drawn dismissing his pétition. In accordance with 
the stipulation made by the proctors in the case, the claim of the mort- 
gagee, William M. Prest, is established for the fuU amount, with the 
further stipulation that it shall be postponed until ail the lien claims 
which hâve priority by law hâve been paid. The lien claims having 
priority hâve now been passed upon by the court and paid. The claim 
of William M. Prest, as mortgagee, is therefore adjudged a lien on 
the fund, in accordance with the stipulation. The fund in the registry, 
then, after deducting the costs of this proceeding, shall be paid to the 
mortgagee, William M. Prest, or his proctor of record, in part satis- 
faction of his mortgage, and a decree to this effect may be presented. 
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KEBLER BROS. v. YELLOWSTONE VALLEY NAT. BANK. 

(District Court, D. Montana. June 21, 1916.) 

■ No. 501. 

JudgmenT ©=5138(1)'— DEFAtriTS — Vacation. 

A default raises a presumptlon that the cause ol action is valld and 
that défendant lias no défense; but vvhere a default Is due to mistake, 
inadvertence, surprise or excusable negleet, and défendant appears to 
hâve a défense, the default will be set aside on terms, where motion is 
made withiri a reasonable time, and will not be upheld on the theory that 
there should be a sppedy termlnation of litigation, 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 249-231 ; Dec. 
Dig. ®=>138(1).] 

At Law. Action by Keeler Bros., a corporation, against the Yel- 
lowstone Valley National Bànk, a corporation. On motion by défend^ 
ant to open its default. Motion granted on terms. 

A. J. Galen and Frank W. Mettler, both of Helena, Mont., for plain- 
tiff. 

H, H. Hoar, of Sidney, Mont., and Walsh, Nolan & Scallon, of 
Helena, Mont., for défendant. 

BOURQUIN, District Judge. The true theory of defaults is that 
défendant voluntarily admits the cause of action is valid, admits he 
has no défense, and consents to suflfèr judgment. This admission and 
consent are inferences or presumptions of fact from his conduct. If, 
on motion to vacate and permit answer, it appears his conduct is so 
far explained and excused that such admission and consent cannot 
reasonably be inferred or presumed, the default is set aside, in that it 
is due to mistake, inadvertence, surprise, or excusable negleet. On 
the other hand, if, despite his explanations and excuses, it is clear the 
inference or presumption ought to be and is drawn that he in fact so 
admitted and consented, he ■Will not be permitted repentance or after- 
thought to withdraw such admission and consent; and the default 
stands, it is said, as a penalty for what is characterized as gross or 
inexcusable negleet— ^à wrong reason, it is believed, for a right déci- 
sion. 

Where time has not estopped,: and where there is a défense, no de- 
fault should withstand a motion to open for défense, unless under 
ail the circumstances the aforesaid' inference or presumption of fact 
ought to be and i s drawn by the court. Speedy termination of liti- 
gation, sometimes invoked as sufficient reason to deny the motion, is 
not the end, but means, to justice; and delays from defaults, generally 
more apparent than real, should be penalized by terms rather than by 
judgments that may be gratuities to plaintifïs and punishments to 
défendants, having nothing of ultimate Justice therein. Hence courts 
ought to and do lean to trials of the merits, and to vacate defaults 
even when only doubtful whether the inference or presumption is 
repelled or overcome, or, as generally put, doubtful whether the de- 

®=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fault should bè opened. Canning v. Fried, 48 Mont. 563, 139 Pac. 

448. 

In this case the circumstances do net warrant the inference or pre- 
sumption of admission and consent aforesaid, and though to the 
cause of action sounding in unliquidated damages the défense may 
be doubtful, defendant's right to litigate the point (to say nothing of 
its right to participate in the assessment in any event), with ail else, 
requires its timely motion be granted; and it is so ordered, provided 
within 10 days défendant pays ail accrued costs and an attorney's at- 
tendance fee herein of $25. 



In re APPLEGATE. 

Ex parte J. M. MINUGH CO. 

(District Court, S. D. New York. July 20, 1916.) 

Bankbuptcy (©=3417(2) — Dischaege — Vacation. 

Where oreditors fall to file speclfieatlons agalnst the grantlng of a dis- 
charge within the time limlted through mlstake, a discharge granted 
thereafter, the filing of spécifications having bèen denled, may be va- 
cated, and the creditors allovved to flle thelr spécifications, despite Banlir. 
Act July 1, 1898, c. 541, § 15, 30 Stat. 550 (Comp. St. 1913 § 9599), de- 
elaring that a discharge may be vacated at any time within a year after 
it is granted on proof that it was procured through fraud of the bank- 
rupt, though it dld not appear that the bankrupt was guilty of any 
fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. J 869; Dec. 
Dig. <&=>417(2).] 

In Bankruptcy. In the matter of the bankruptcy of John Applegate. 
Ex parte appHcation by the J. M. Minugh Company to vacate the dis- 
charge of the bankrupt and for permission to file spécifications. Dis- 
charge vacated, and permission to file spécifications granted. 

This is an application to vacate the discharge of the bankrupt and to be 
allowed to file spécifications, under the folio wing circumstances: The invol- 
untary pétition was flled against the bankrupt on the 6th day of October, 
1915. On the 15th day of April, 1916, the bankrupt filed his pétition for a 
discharge, which was returnable on the 15th day of May. On that day the 
créditer filed his notice of appearance and denianded an examlnation of the 
bankrupt, and the cause went over for two weeks, until the 29tli of May, 
1916; the objecting créditer having until the 25th to file his spécifications. 
Some différences arose between the attorney for the bankrupt and the attor- 
ney for the objecting credltor as to the examlnation of the bankrupt, and 
four stipulations were slgned, extending the time to file the spécifications un- 
til the 19th day of June, 1916. On that day the matter was adjourned over 
again until the 26th. The attorney for the objecting creditors presented 
spécifications, which the clerk decllned to receive, as there had been no or- 
der extending the time. The discharge was then granted. Immediately there- 
after this motion was made to vacate the discharge and to extend the time 
of the objecting credltor to file his spécifications nunc pro tune. 

Tobias A. Keppler, of New York City, for objecting creditor, 
Meyer Levy, of New York City, for bankrupt. 

^=»For other cases se« same tapie & KEY-NUMB£R la ail Key-Numbered Digests & Indexes 
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LEARNED HAND, District Judge (af ter stating the facts as above). 
It would be reasonable in this case to open the default of the object- 
ing creditor, which undoubtedly arose through some misunderstand- 
ing between him and the bankrupt's attorney about the time and place 
when the bankrupt should appear for his examination. The bank- 
rupt, however, insists that under section 15 this cannot be done. It 
is quite true that the objecting creditor does not bring himself with- 
in section 15. There is no fraud, and, if there were, the fraud was 
not discovered after the discharge was granted. The bare question 
is whether this court, once the discharge has been signed, is without 
power to vacate the same, although there has been a mistake or any 
other reason of equity why there had never been a trial upon the 
merits. I do not beHeve that section 15 means this. The term "revo- 
cation" means, I think, a final déniai of the discharge, though once 
granted, not merely to vacate the discharge and leave the matter open 
for détermination. I agrée with Remington, § 2811. Indeed, the 
bankrupt has even been allowed to vacate his own discharge. In re 
McKee (D. C.) 165 Fed. 269. 

I see no reason why this order should not be subjeçt to the same 
équitable control as any other order of a- court of equity, certainly 
when there has never been any disposai of the cause upon the merits. 
Judge Ray, in Re Upson (D. C.) 124 Fed. 980, and In re Walsh 
(D. C.) 213 Fed. 643, seems to hâve interpreted section 15 as covering 
a case of this sort, but the distinction suggested in Remington does 
not seem to hâve been brought to his attention, and ' until the matter 
is conclusively determined I prefer what seems to me the more équi- 
table construction. 

An order will be granted, vacating the discharge and allowing the 
spécifications as filed on the 26th of June to stand. The same will be 
referred to the spécial mastér. 
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BEAL et al. V. CARPEXTER. 

OARPENTER v. BEAL et al. 

(Circuit Court of Appeals, Eightli Circuit. August 2, 1916.) 

Nos. 4548, 4549. 

(Syllahus by the Court.) 

1. Execution <s=329 — Process <S=>73 — Joint-Stock Companies^3ebtificates 

OF SuARES — SubstituteO Sebvice^Jubisdiction and Sale of undeb 
SucH Service. 

Certiflcates of shares of tUe capital stock of a joint-stock association or 
partnershlp, the articles of which contain provisions that the capital stock 
shall be divided into shares of the par value of $100 each, that certiflcates 
of shares shall be issued to each partner of the nuinber of shares to whlch 
he Is entitled, that the certiflcates and the interests they represént shall be 
transférable by veritten assignments on thelr backs, that they may be 
levied upon by writs of exécution, or other légal process, in the same man- 
ner as shares of stock in corporations, and that the purchaser at any sale 
of shares of a partner under such process, or by vlrtue of any coutract 
Iliade by the partner, shall be entitled to hâve issued to him a certiflcate 
or certiflcates of such shares, are valuable Personal property, and thelr 
présence In a state Is sufficlent to sustain the jurisdlctlon of a court of 
that State to subject the certiflcates and the interests in the property of 
the joint-stock association, which they represént, to adjudication and sale 
upon sùbstituted service on the owner thereof, although he Is not a rési- 
dent of the state, and nelther he nor any of the property of the association 
is within the state. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. § 61; Dec. Dlg. 
<©=>29 ; Process, Cent. Dig. § 87 ; Dec. Dlg. «=>73.] 

2. JuDaMERT <g=>817 — Cause of Action Good ik One State and Bad in An- 

OTIIER — Î^AITU and CBEnlT DUE JUDGMBNT OE DbCBEE IN TUE FOBMEB 

State ik tue Latter. 

In a suit upon a judgment or decree of another state the same crédit, 
falth, aiid valldlty must be glven to It by the court in whlch the suit 
upon the judgment Is brought as would be glven to It in the state lu whlch 
the judgment was rendered ; and thls, although It is founded upon a con- 
tract, transaction or action which, though good in the state In whlch the 
judgment or decree was rendered, was and Is contrary to the public policy 
of and forbidden under penaltles by the laws of the state in: which the 
suit upon it is brought. ; 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1456, 1457 ; 
Dec. Dig. <S=>817.1 

Reed, District Judge, dissenting in part. 

Appeal from the District Cotirt of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Suit by Nathaniel L. Carpenter against Joseph T. Beal and another. 
From the decree, which granted only part of the relief sought, both 
défendants and plaintifif appeal. Affirmed. 

Henry M. Armistead and Aghley Cockrill, both of Little Rock, Ark. 
(John R. Abney, of New York City, on the brief), for plaintifï. 

C. C. Reid and J. M. Moorè, both of Little Rock, Ark., for défend- 
ants. 

Before SAKBORN, Circuit Judge, and REED and BOOTH, dis- 
trict Judges. 

Dr other cases see same topio & KEY-NUMBER In ail Key-JiIumbBred Dig^st^ & I|idex,e« 
235 F.— 18 
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SANBORN, Circuit Jiidge. Tiiis is an appeal from a decree against 
Beal, McDonnell & Co., a joint-stock association or partnership, and 
their members, to the effect that they transfer two certifîcates or shares 
of the capital stock of the Company from J. S. McDonnell, the former 
owner, and issue certificates thereof to Nathaniel L. Carpenter, the 
plaintiff below. The reasons urged by the défendants below for the 
reversai of this decree are : First, that the Suprême Court of the state 
of New York acquired no jurisdiction by substituted service to render 
the decree of foreclosure of the pledge by McDonnell, and of the sale 
of th^se certificates of shares under which Carpenter claims title; and, 
second, that the decree of the New York court was not enforceable in 
the State of Arkansas, beeause the debt, to secure which the pledge 
on which it was founded was made, although valid and actionable in 
New York, was illégal and void in the state of Arkansas, beeause it 
arose out of transactions and. contracts f orbidden by the laws of Ar- 
kansas for the sale of cotton futures, which the parties intended to 
settle accprding to the différences between the contract and the market 
priées without the delivery or receipt of any çottôn whatever. 

[1] It was indispensable to the acquisition by the New York court 
by substituted service on McDonnell of jurisdiction to decree the fore- 
closure of his pledge and the sale of his pledged certificates that those 
certificates should constitute property having a situs in the state of 
New York, and the contention on which the first ground for the reversai 
of the decree rests is that they were not property, but were, like deeds 
of land, mère évidences of title to the interest of McDonnell in the 
property of the association. But certificates of shares of stock in a 
corporation are not only évidences of interests in the property of the 
corporation, but représentatives of those interests having a situs wher- 
ever they are présent to such an extent that they are property of value 
which will sustain the jurisdiction of a court to decree the sale and 
transfer of both the certificates and the interests they represent by its 
judgment or decree founded on substituted service upon the owner, 
although he is not a residerit of the state in which the judgment or 
decree is rendered, and neither he nor any of the property of the cor- 
poration is présent within its jurisdiction. Merritt v. American Steel 
Barge Co., 79 Fed. 228, 231, 24 C. C. A. 530; Blake v. Foreman Bros. 
Banking Co. (D. C.) 218 Fed. 264, 266. Why are not certificates of 
shares of the capital of a joint-stock association in the same class? A 
joint-stock association is a partnership, but the members of such an 
association are free to make and to estop themselves from denying 
every lawful contract regarding their interests in the partnership prop- 
erty, regarding the represeritation of those interests by certificates of 
shares in the company and regarding the pledge, levy upon, transfer, 
and sale of such interests by rneans of the pledge, levy upon, sale, and 
transfer of the certificates evidencing and representing them. 

The members of this joint-stock association, by virtue of the articles 
of partnership, made with each other and with the association thèse 
agreements : That the capital of the firm should be $300,000, divided 
into 3,000 shares, of the par value of $100 each; that the business 
of thé firm should be managed by an executive committee chosen by 
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the shareholders, who should ordain and establish ail by-laws and rég- 
ulations necessary to the management of their business ; that the share- 
holders should also elect a président, first» second and third vice prési- 
dents, a secretary and treasurer; that there should be issued by the 
président and secretary, under the seal of the firm, certificates to each 
partner showing the number of shares he is entitled to, "which certifi- 
cates and the interests they represent shall be transférable by assign- 
ment in writing upon the certiticate and surrender of the same to the 
secretary of the firm, whereupon he shall issue a new certificate or 
certificates to the transférée," and "the transférée shall be entitled to ail 
the rights and privilèges of an original purchaser" ; that the secretary 
shall keep a certificate book and register, and register the issuance and 
transfer of the certificates, and that none but those appearing by his 
record to be holders of certificates shall be entitled to dividends or to 
vote at any meeting of the members of the firm ; that the certificates 
shall provide (and they did provide) that by accepting the certificates 
the persons to whom they should be issued respectively should become, 
as would also any who should become transférées or lawful holders 
thereof, parties tothe articles of partnership, that the certificates might 
be transferred by assignment on the back and a surrender thereof to 
the secretary, and the obtaining of new certificates from the firm in the 
names of the respective transférées. 

The articles of partnership also contained contracts that the death 
of any member of the firm should not dissolve the firm, or hâve any 
effect upon it, or its opérations, or mode of business, except that the 
person or persons who should become the owner or owners of the in- 
terest of the décèdent should succeed to his interest, and upon surrender 
of his certificate should receive a new certificate or certificates for the 
respective interests owned by the décèdent; that the death of a mem- 
ber of the firm should not entitle the légal représentatives to an ac- 
côunting, or to any action in the courts or otherwise against the firm ; 
that the owner of certificates "shall hâve the right to transfer, sell, or 
hypothecate the same without the consent of the other owners of cer- 
tificates, or the officers or executive committee of the company" ; that 
"the certificates may be levied upon by writs of exécution, or other 
légal process, in the same manner as shares of stock in corporations 
may be levied upon in the state of Arkansas, and the purchaser at such 
sale of the shares of a partner in said business, or at any sale in pais 
by virtue of any contract made by the partner, shall be entitled to 
hâve issued to him upon producing proper authority of his accession 
to the shares of the partner in said firm, a certificate or certificates of 
such shares, and shall thereupon become in ail respects subject to the 
terms and provisions of thèse articles." 

The présence of certificates of the shares of a corporation in one 
State when ail its property is in another is sufficient tosustain the ju- 
risdiction of the courts of the former state to subject the certificates 
and the interests in the property of the corporation which such certifi- 
cates repreçent to adjudication and sale by the courts of the former 
state on substituted service upon the owner of the certificates, because 
the certificates not only éyidence,, but also, represent, the interests of 
their owner in the property of the corporation, because: they are bought 
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and sold as chattels, and because they may be hypothecated and sold, 
hâve an inhérent market value, and are generally classified as personal 
propérty. Cowles Electric Smelting & Aluminum Co. v. Lowrey, 79 
Fed.;335, 24 C. C. A. 616. But there are none of thèse attributes of 
certificàtes bf stock in corporations which the members of this joint- 
stock association hâve not by their partnership agreement given to the 
certificàtes of shares in their company. Thèse certificàtes évidence and 
represent the interesîts bf their owners in the property of the joint- 
stock association as completely as certificàtes of sharés of stock in a 
corporation represent the interests of their owners in its property. 
The members of this association hâve exprçssly covenarited with each 
other and with the association in their articles of partnership that the 
"certificàtes and the interests they represent shall be transférable by 
assignment in writing upon the certificate," that they may be levied 
upon by writs of exécution or other légal process in the same manner 
as shares of stock in corporations, "and that the pUrchasers under sales 
made under such légal process on surrender of the certificàtes sold 
shall be entitled to a transfer of the shares sold and to new certificàtes 
of the shares to themselves." By thèse covenants the association and 
the members are alike estopped f rorn maintaining that the certificàtes 
do not represent the interests of their holders in the partnership prop- 
erty, or that the transfer of the certificàtes by the assignments of the 
holders, or by a levy upon or sale thereof under a lawful order or de- 
cree of court, does not cônveythose interests. 

Certificàtes of joint-stock associations are bought and sold as chat- 
tels, they may be hypothecated and sold, they hâve an inhérent market 
value, and they are generally classified as personal property. They 
hâve every attribute that renders certificàtes of shares in a corporation 
either représentative of the interests of their holders in the property of 
the corporation or transférable by assignment, or by légal proceedings, 
or valuable, or leviable, or adjudicable, and they therefore constitute 
Personal property, valuable iri proportion to the value of the property 
of the joint-stock association they represent, whose présence in any 
State is sufiicient to sustain the jurisdiction of a court to adjudicate and 
sell the interest of the owner thereof therein and in the property bf the 
partnership they represent on substituted service upon him, although 
ail the property of the association is situated and the ownér of the cer- 
tificàtes résides and is présent in another state. In re Jones' Estate, 
172 N. y; 575, 65 N. E. 570, 573, 60 h. R. A. 476; Rice 'v. Rockefeller, 
134 N. Y. 174, 179, 180, 181, 31 N. E. 907, 17 E. R. A. 237, 30 Am. St. 
Rep. 658. 

Joint-stock associations, the iriterests of whbse members are repre- 
sented by certificàtes of their shares, transférable with the interests 
they represent by private and judicial assignment of the certificàtes, 
are valid at coriimon law, and as there is no statute of Ârkansas pro- 
hibiting or dehoUncing them they are valid irl that state. Walburn v. 
Ingilby, 1 Myl. & K. 61, 76; Merchahts' National Bank v. Wehrmahn, 
202 U. S. 295, 300, 301, :26 Sùp. Ct. 613, 50 L. Ed., 1036; Re Mexican 
& South American Co., 27 Beavan's Reports, 474, 481, 482 ; Phillips v. 
Blatchford, 137 Mass. 510, 512; United States v. American Express 
Co. (D. C.) 199 Fed. 321, 323, 324, and cases there citèd. Their analo- 



BEAL V. CABFENTEB 277 

gy to corporations is miich doser than to ordinary partnerships. Liv- 
erpool Ins. Co. v. Massachusetts, 10 Wall. 566, 19 L. Ed. 1029; Hibbs 
V. Brown, 190 N. Y. 167, 82 N. E. 1108. 

Our conclusion has not been reached without a thoughtful consid- 
ération of the argument of counsel for the appellants to the contrary, 
based on the facts that a corporation holds the title to its property and 
the shareholders hâve no title thereto, while the title to the property 
of a partnership is in the partners, and that, in the absence of such 
agreements as hâve been found in the articles of partnership in this 
case, a levy may be made on the interest of a partner by levying on 
the property of the partnership, while a levy on the interest of a share- 
holder of a corporation is not effected by a levy upon the property 
of the corporation. But the représentative character of the certifîcates 
of shares and the effect of their transfer by private assignment or 
judicial decree is conditioned, not by the nature or extent of the in- 
terest represented by them, but by the agreement of the owner thereof 
with those interested with him in the partnership and with the partner- 
ship itself, and ail the owners of ail the certificates of the shares in 
this joint-stock association, and the association itself, hâve contracted 
that the certifîcates of the shares shall represent the respective interests 
of the owners thereof în the property of the association, that the cer- 
tificates and the interest in the property they respectively represent 
shall be transférable by private assignment and by judicial assignment 
of the certificates under légal process, and they are ail estopped by 
thèse contracts from maintaining that 'thèse certificates were not val- 
uable Personal property, or that the rights in them and in the property 
they represent were not judicable and transférable by the decree of 
the court in New York within whose territorial jurisdiction the cer- 
tificates were présent. 

It is not necessary to consider or décide whether or not a levy of 
an exécution, or a writ of attachment, in Arkansas upon the interest 
of McDonnell in the property of the association in that state could 
lawfully be made, for none has been made, and, if it could be, and if 
it had been, it would be subject and subordinate to the contracts which 
hâve been recited in regard to the représentative character of the cer- 
tificates and the transférability of them, and of the interests they rep- 
resent, by private or judicial assignment of the certificates. 

Authorities to the eflfect that the individual interest in the property 
of a partnership the articles of which contain no such contracts as 
those which hâve been recited from the articles of this association re- 
garding the certificates of shares, their représentative character, and 
their transférability, may be levied upon in the state where the prop- 
erty is situated, such as Claggett v. Kilbourne, 1 Black (66 U. S.) 
346, 17 L. Ed. 213, Jones, McDowell & Co. v. Fletcher, 42 Ark. 422, 
448, 453, and Atkins v. Saxton, 77 N. Y. 195, 199, are aside the ques- 
tion which this case présents, because such partnerships lack the at- 
tributes of corporations, the certificates of shares, and the contracts 
concerning their transférability and its eiïect, which détermine that 
issue in this case. Nor are the cases relative to the proper places of 
administration of the interests of deceased holders of stock in cor- 



'278 235 EKDBRAL BBPORTBR 

porationâ, such as Kennedy v. Hodges, 215 Mass. 112, 102 N. E. 432, 
nor those telative to the situs for taxation of such interests, or of 
the interests of holders of certificates of shares in joint stock associa- 
tions, such as Peabody v. Stevens, 215 Mass. 129, 102 N. E. 435, and 
People ex rel. Winchester v. Coleman, 133 N. Y. 279, 283, 284, 31 
N. E. 96, 16 L. R. A. 183, so relevant, consistent, or persuasive as to 
convince that the décision of the question in hand which was reached 
by the Suprême Court of New York, by the court below, and w^hich 
has now been reached by this court, is erroneous, or to overcome or 
disturb the force of the reasons which hâve been stated for our déci- 
sion. We turn to the second question, 

[2] After the decree of foreclosure of the pledge of McDonnell's 
certificates, and their sale and conveyance to the plaintifï Carpenter 
under the decree, had been proved in the trial of the case below, the 
court rejected an offer of the défendants to prove that McDonnell's 
debt secured by his pledge arose out of his failure to cover margins 
on cotton, which, by means of telegrams sent from Arkansas to New 
York City, he ordered Carpenter to sell in that city for future deliv- 
ery, cotton none of which they ever intended to deliver, and none of 
which they ever delivered. This ruling of the court is assigned as 
error, and it is contended that the decree and the judicial sale in New 
York are inefïective and void in Arkansas, because the transactions 
upon which they rest were violative of the public policy and the laws 
of that State. Supplément to Kirby's Digest Statutes of Arkansas 1911, 
§§ 1753b, 1753c. But the contracts of sale were made and were to 
be performed in New York, and- they were valid and actionable there. 
The orders of McDonnell to Carpenter in New York to make the 
sales for him in that city, and Carpenter's acceptance and exécution 
thereof in that city, constituted a contract, or many contracts, made 
in New York, that McDonnell would pay him for the money he ad- 
vanced and the services rendered in executing his orders. McDonneH's 
pledge of his certificates of his shares to Carpenter to secure his debt, 
and Carpenter's acceptance thereof, was a contract made in New York, 
and by the laws of that state ail thèse contracts were légal and valid. 
Wilhite V. Houston, 20O Fed. 390, 391, 393, 118 C. C. A. 542, 543, 
544; Berry v. Chase, 77 C. C. A. 161, 146 Fed. 625; Edwards Brok- 
erage Co. v. Stevenson, 160 Mo. 516, 61 S. W. 617; Bibb v. Allen, 
149 U. S. 481, 489, 13 Sup. Ct. 950, 37 L. Ed. 819. The decree of fore- 
closure of the lien of the pledge and of the sale and conveyance of 
the certificates and of the interest they represented was rightly ren- 
dered and executed in accordance with the laws of that state. 

It is certain, that the plea that the contracts and transactions out ôf 
which the debt and pledge bf McDonnell arose were prohîbited and 
denounced under prescribed penalties by the laws of Arkansas would 
hâve been no défense to a suit in the state of New York upon the 
decree, or upon the sale and title thereunder. And the Constitution, 
the acts of Gongress, and the law of the land repeatedly declared by 
the Suprême Court are: 

"That the judgniént of a state court should hâve the same crédit, validity, 
and effect in every other court in the TJtited States which it hâd in the state 
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where It was pronounced, and that whatever pleas would be good to a suit 
thereon in sucli state, and none otliers, could be pleaded In any otlier court of 
tlie United States." Constitution of United States, art. 4, § 1 ; Rev. Stat. § 905 
(Comp. Stat. 1913, § 1519) ; Hampton v. McConnel, 3 Wlieat. 232, 234, 4 L. Ed. 
378 ; Mills v. Duryee, 7 Oraneli, 481, 482, 3 L. Ed. 411 ; Christmas v. Ruaseil. 
5 Wall. (72 U. S.) 290, 300, 301, 302. 18 L. Ed. 475; Fauntleroy v. Lum, 210 
U. S. 230, 236, 237, 28 Sup. Ct. 641, 52 L. Ed. 1039 ; Fall v. Eastin, 215 U. S. 1, 
15, ZO Sup. Ct. 3, 54 L. Ed. 65, 23 h. R. A. (N. S.) 924. 17 Ann. Cas. 853 ; Relier 
V. Murray, 234 U. S. 738, 743, 744, 745, 34 Sup. Ct. 902, 58 L. Ed. 1570 ; New- 
York Life Ins. Co. v. Head, 234 U. S. 149, 160, 161, 34 Sup. Ct. 879, 58 L. 
Ed. 1259. 

Counsel seek to avoid the logical and inévitable resuit in this case 
from the facts and the law which hâve been recited, by the argument 
that the rule quoted is inapplicable to a judgment or decree founded 
on a cause of action which, though good in the state in which the judg- 
ment was rendered, is in conflict with the laws and public policy of 
the state in which the suit is brought to enforce the judgment, and 
they cite in support of this position Andrews v. Andrews, 188 U. S. 
14, 34, 23 Sup. Ct. 237, 47 L. Ed. 366, and Wisconsin v. Pélican Ins. 
Co., 127 U. S. 265, 290, 299, 300, 8 Sup. Ct. 1370, 32 L. Ed. 239. 
But, as was shown by the Suprême Court in Fauntleroy v. Lum, 210 
U. S. 236, 237, 28 Sup. Ct. 641, 52 L. Ed. 1039, and by Judge Trieber 
in his opinion in this case (222 Fed. 453, 455, 458), the décision in 
Andrews v. Andrews, a divorce case, was that where the jurisdiction 
of the f oreign court rendering the decree was dépendent upon the dom- 
icile of the parties the court of another state that was asked to give 
effect to the decree might re-examine that question in order to déter- 
mine whether or not the court which rendered the decree had juris- 
diction so to do, an issue always open in an action to enforce any 
judgment. The décision in Wisconsin v. Pélican Ins. Co. was that, 
as the jurisdiction of the Suprême Court over actions by a state is 
limited to controversies of a civil nature, it may look, for the purpose 
of determining its jurisdiction, into the nature of the cause of action 
on which a judgment upon which the state brought an action was 
founded, to détermine whether or not the suit upon this judgment in- 
volved a controversy of a civil nature. 

Neither of thèse cases sustains the broad proposition of counsel. 
On the other hand, after a careful review of the opinions in thèse two 
cases and the opinions in Christmas v. Russell and Fauntleroy v. Lum, 
this court is convinced that in the last two cases the Suprême Court 
has conclusively determined that in a suit upon a judgment or decree 
pf the court of another state the same crédit and efifect must be 
given to it by the court in which the suit upon the judgment or decree 
is brought as would be given to it in the foreign state, although the 
judgment or decree is founded upon a contract, or transaction, or 
action good in the foreign state, but contrary to the public policy of 
and forbidden under penalties in the stàte in which the suit upon the 
judgment is brought. 

In Christmas v. Russell, 5 Wall. (72 U. S.) 290, 300, 301, 302, 18 
L. Ed. 475, Christmas, a résident and citizen of Mississippi, in 1841 
made a promissory note upon which, by a statute of limitations of 
that state, action was barred in March, 1847. In 1853 he went to 
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Kentucky on a visit, where a suit was brought against him on his note, 
in whicii a judg^ent against him was rendered in November,^ 1857,; 
after he had made the défense of the statute of limitations of Missis- 
sippi, and after the state of Mississippi in February, 1857, had enacted 
a statute to the efïect that no action should be maintained on any 
judgment rendered by any court without that state against any person 
who was or should be a résident of that state at the time of the com- 
mencement of the action on which the judgment was or should be 
rendered in any case in which the cause of such action would hâve 
been barred by any act of limitation of that state if such action had been 
broug:ht therein. An action was brought in Mississippi upon the judg- 
ment in Kentucky, and the Suprême Court held that, notwithstanding 
the facts that the case upon which it was based was not actionable 
in Mississippi when the action upon it was commenced and rendered 
in Kentucky, and notwithstanding the fact that its maintenance was 
contrary to the public policy and the laws of Mississippi, the judgment 
'of Kentucky must receive the same faith and crédit and hâve the same 
validity in Mississippi that it would hâve had in Kentucky, and that 
the plaintiiï must hâve judgment upon it in the state of Mississippi. 

In Fauntleroy v. Lum, 210 U. S. 230, 231, 236, 237, 28 Sup. Ct. 
641, 52 L. Ed. 1039, an action was brought in Mississippi on a judg- 
ment rendered in a court: of Missouri upon an award of arbitrators 
made in Mississippi upon a cause of action which arose out of con- 
tracts made in gambling, transactions in cotton futures,, The laws of 
Mississippi made such contracts and transactions misdemeanors, and 
provided that they should "not be enforped in any court." The Su- 
prême Court of Mississippi held that the plaintifï could not recover, 
but the Suprçme Court of the United States reversed that décision, 
held that the judgment in Missouri must be given the same faith, 
crédit and validity in the courts of Mississippi that it would hâve in 
Missouri, and that the plaintifï must hâve judgment upon it in Missis- 
sippi, although the laws and public poHcy of that state prohibited the 
contracts and transactions on which it was based, made them mis- 
demeanors, and forbade any action upon them. 

Counsel argue that this opinion and décision is not conclusive of 
the question under considération in this case, because there was an 
award of arbitrators between the original cause of action and the 
Missouri judgment. But if in the courts of Missouri a judgment based 
upon an award whiçh was based on gambling contracts and transactions 
was not actionable in the courts of Missouri, as the Suprême Court 
of that state held before it was reversed, then it is certain that an ac- 
tion upon SL simple award of arbitrators based on such contracts and 
transactions was not actionable, and the Suprême Court was necessarily 
called upon to détermine and it did décide the very question in this 
case, that itwas no défense to a suit on a judgment or decree of a court 
of another state that, although the cause of action on which the judg- 
ment was founded was good in the latter state, it was prohibited under 
penaities by the laws and against the public poHcy of the former state> 
This view of the décision in Fauntleroy v. L,um is confirmed by: the 
fact that the Suprême Court stated in its opinion, that- this was the 
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question it was considering and deçiding. After discussing the juris- 
diction of the Mississippi court, it stated the question it then entered 
upon, considered and decided in thèse words : 

"We regard: the question [tlie (juestion of the jurisdietion of the, Mississippi 
court] as open under the deeisiouM l)elow, and we liave expressed our opinion 
upoii it independent of the effect of the .ludgment, although it might be even 
if jurisdietion of the original cause of action was wlthdrawn, it remained with 
regard to a suit upon a judgmeut based upon an award Whether the jiidgment 
or award was conclusive or not. But it might he held that the lawas to juris- 
dietion in one case," where the judgment or award was conelusive, "followed 
the law in the other," where tlje judgment or award was not conclusive, "and 
therefore we proceed at once to the fùrther question whether the lllegality of 
the origliial Cause of action In' Mississippi can he relied upon as a ground for 
denvlng a recovery upon a judgment of another state." 210 U. S. 235, 236, 28 
Sup. et. 641, 52 L. Ed. 1039. 

And in Fall v. Eastin, 215 U. S. 1, 15, 30 Sup. Ct. 3, 54 L. Ed. 65, 
23 Iv. R. A. (N. S.) 924, 17 Ann. Cas. 853, Mr. Justice Holmes, who 
wrote the opinion in Fauntleroy v. Lum, speaking of a decree of a 
court in the state of Washington, and the faith and crédit to which 
it was entitled in the state of Nebraslca, cited that case to the propo- 
sition that: ' 

"It does not matter to its constltutional effect what the ground of the decree 
may be, whether a contraçt or something else." 

The plaintiff below, Carpenter, has also appealed from the decree 
in this case, because the court refused to award to him $1,600, which 
was declared by the défendants as a dividend on the shares of stock 
in controversy on February 14, 1914, about four months after the suit 
in New York was commenced. The decree of foreclosure and sale 
was rendered on April 4, 1914; notice of sale under the decree was 
given, dated May 1, 1914; the sale was made May 8, 1914; and on 
May 20, 1914, the référée who made the sale, executed conveyances 
to Carpenter of the two certificates in controversy, and of ail right, 
title, and interest in and to the same, and in and to the shares of the 
capital of Beâl, McDonnell & Co. named in the certificates. But no 
mention was made in the decree, in the notice of sale, in the report of 
sale, or in either of the conveyances to Carpenter, of the dividend. In 
view of thèse facts no error is perceived in the failure of the court 
below under the New York decree, sale, and conveyances to adjudge 
the dividend to Carpenter, for this dividend was not advertised for 
sale, sold, or conveyed to him. 

Let the decree below be affirmed, with costs in each case against 
those who respectively appealed. 

REED, District Judge, dissents from the opinion and conclusion in 
No. 4548, Béai v. Carpenter, but concurs in the resuit in No. 4549, 
Carpenter v. Beàl. 
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SMITH WALLACE SHOB CO. v. TERNES (two cases). 

In re B. F. RICHARDSON CO. 

(Circuit Court of Appeals, Elghth Circuit July 31, 1916.) 

Nos. 4589, 163. 

BANKKnPTCT «=>140(1)— PROPEBTT PaSSINO TO TbUSTEB — CoNTaACT CON- 
STBinED, 

Banknipt was a manufacturer of shoés, and clalmant purchased his 
product. Bankrupt having become unable to continue his business for 
want of money, the parties entered into a wrlttén contract by wbich clalm- 
ant authorlzed bankrupt to purchase, on Its account and for It, leather, 
findlngs, and other necessary supplies to be shlpped to claimant at bank- 
rupt's factory and used In maklng shoes for clalmaxit on agreed terms, the 
shoes to be shlpped to It as completed. Tltle to thè materials so purchased 
was to be and remain In claimant, and bankrupt was required to make 
stated reports of the amount purchased and on hand. At the tlme ôf the 
bankruptcy certain of such material was on hand and by agreement was 
used up by the trustée. Held, that the contract was not one of sale, con- 
dltlonal or Otherwlse, but that the material purchased thereunder was 
the property of claimant, which was entltled to recover from the estate 
the reasonable value of that on hand and used by the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 198, 199: 
Dec. Dlg. ®=»140(1).] 

Appeal from and Pétition for Revision of Proceedings of the Dis- 
trict Court of the United States for the Northern District of lowa ; 
Henry T. Reed, Judge. 

In the matter of the B. F. Richardson Company, bankrupt ; Herman 
Ternes, trustée. From an order denyihg its pétition for réclamation 
of property, and also pétition to revise such order, the Smith Wallace 
Shoe Company appeals. Reversed on appeal; pétition to revise dis- 
missed. 

Hurd, Lenehan & Kiesel, of Dubuque, lowa, and Brothers & Mills,. 
of Chicago, 111. (Louis G. Hurd, of Dubuque, Ipwa, and Elmer D. 
Brothers, of Chicago, 111., of counsel), for appellant and petitioner. 

Brown, Lacy & Clewell, of Dubuque, lowa (Frank R. Lacy of Du- 
buque, lowa, of counsel), for appellee and respondent. 

Argued before SANBORN, ADAMS, and CARLAND, Circuit 
Judges. 

ADAMS, Circuit Judge. This îs an appeal from an order of the 
District Court for the Northern District of lowa disallowing a claim of 
the Smith Wallace Shoe Company against the estate of B. F. Richard- 
son, in bankruptcy. 

The claimant was a wholesale dealer in shoes, doing business in 
Chicago, 111., and Richardson, the bankrupt, vrns a manufacturer of 
shoes, doing business in Dubuque, lowa. For some time prior to 
September 22, 1913, the claimant had been purchasing the QUtput of 
Richardson's factory on terms immaterial now to state. On September 
22, 1913, Richardson's financial condition having become somewhat 
impaired, a new deal was negotiated between them, resulting in the 
following agreement: 

^=3For otber cases se* same topic * KBY-NUMBBR in ail Ke7-Numb«red Dlgesta & Indexe* 
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"September 22, 1913. 

"Conflrmlng our previous understanding, we authorlze you tb purchase for 
us on ôur aecount leathèr, flndings, and other materials used in îtnd to be 
used in the manufacture of shoes for us, also packing cases, boxes, and otlier 
containers, ail said leathei*, materials, and supplies to be billed to us and 
shlpped to us in jour eare at Dubuque, lowa. Title to ail said Içather, flnd- 
ings, materials, and supplies and the fiiiished products therefronl to remain 
in us until the goods are delivered to us at Chicago, 111. You shall render us 
a statement on the Ist day of each month of the amount o£ said leather, ma- 
terials, and supplies consumed the previous month and glve us crédit on cur- 
rent invoices for the sanie. Our discount on total invpice priée to remain as 
heretofore. You agrée to render us an inventory of ail leather, materials, 
findlngs, and supplies on hand, whether in the rough or partly or completely 
flnlshed, every 60 days, and oftener if we request. Thls agreement may be 
terminated ou 10 days' notice by either party. Your acceptanee hereof sball 
constitute a bindlng contract between us. 

"[Signed] Smith Wallace Shoe Co., 

"By Geo. D. Chahdler, Vice Président. 

"I hereby acèept the above proposition and agrée to be bound by ail the 
terms and obligations thereof. [Signed] B. F. Rlchardson Co." 

Thereafter, and in 1914, Richardson was adjudged a bankrupt, 
and Herman Ternes was appointed trustée of his estate, having before 
that time been made receiver of the property of the estate by the court. 

The claimant then made demand upon the trustée for possession 
of the leather, findings,' and other materials furnished to Richardson 
pursuant to the contract of September 22d, then in the possession of 
the trustée. The claimant and the trustée thereupon entered into a 
stipulation to the effect that the trustée should màke use of the leath«r, 
findings, and other materials then in his possession iii completing work 
left unfinished by the bankrupt, and that the claimant should hâve 
recourse to the assets of the estate for the reasonable value thereof 
instead of against the property itself . 

The claimant afterwards filed its pétition v^'ith the référée, making 
a claim for $2,700 alleging that sum to be the reasonable value of 
the leather, findings, and other materials delivered by it to the bank- 
rupt under the contract of September 22d, and consumed by the 
trustée in the process of continuing the opération of the business. 
Afterwards it amendèd its pétition alleging the reasonable value of 
such leather, findings, and other materials to be $4,800, instead of 
$2,700.- On issue joined, the référée heard the proof and made thèse, 
among other, findings : 

"That from September 22, 1913, to the date of the adjudication of bank- 
ruptey, the petitioner purchased materials, findings, etc., for the bankrupt, as 
alleged in said (its) pétition to the amount of $12,074.08. That during the 
sanie period of time the bankrupt manufactured and shipped to the Smith 
Wallace Shoe Company, shoes to the amount of * • * $11,215.72. * » • 

"That after allowing crédit as provided by said contract on the invoices 
for goods manufactured, the bankrupt was indebted to the petitioner for 
the différence between $12,074.08 and $11,215.72, or $858.36. 

"That as shown by the testiœony introduced by the petitioner, there was 
on hand at the time of the bankruptcy, certain of the materials, findings, etc., 
whlch had been purchased by the petitioner, for the bankrupt, the value of 
whlch was $4,758.15. That by the terms of the contract the title to the same 
was in the petitioner, and it could hâve demanded the dellvery to it of any of 
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the materlals, findlngs, etc., whleh had not been pald for by the bankrupt as 
provided by the contract. * * • 

"That the petitioner is entltled to rçeelve $858.36 as the yà]lue of the ma- 
terlals, etc., whieh was on hand belonglng to it at the time 6(,the bankruptcy, 
and whlçh had uot been pald for as provlded by the contracta * * * " 

On pétition for review, the District Judge heard the case, and 
without approving or confirming any of the findings of the référée, or 
making any findings of facts whatever, held that the contract of 
September 22, 1913, properly construed, was a contract of condition- 
al sale by the claimant to Richardson (the bankrupt) of the leather, 
findings, and other materials there specified, and as it had never been 
acknowledged or recorded, as required by section 2905 of the lowa 
Code of 1897, it afforded no security for the paynient of the value 
of the leather, findings, and materials f urnished by the claimant to 
the bankrupt, but amounted to an extension of crédit only by the 
claimant to him, to be paid as rnanufactured shoes should be delivered 
to the claimant, and an order was made by the judge disallowing the 
sum of $858,36 allowed by the référée as a prior and superior claim 
against the estate of the bankrupt, and remânding the cause to the 
référée, with directions to allow the entire claim of the claimant as 
an unsecured claim only against the estate of the bankrupt. 

The claimant prosecutes its appeal from that judgment to this 
court, assigning substantially two errors: That the trial court erred 
(1) in holding that the contract of September 22, 1913, evidenced a 
conditional sale of the property therein described by the claimant to 
the bankrupt ; and (2) in not directing the référée to allow the entire 
claim as a secured claim and ordering it paid in full eut of the estate 
in the hands of the trustée. 

Does the contract of September 22, 1913, évidence a conditional 
sale by the Smith Wallace Shoe Company to Richardson of the prop- 
erty therein described? Most certainly it does not in terms obligate 
the Smith Wallace Shoe Company to sell anything to the bankrupt 
(Richardson), nor Richardson to purchase anything: from the Smith 
Wallace Company. The contract by its terms contemplâtes no sale, 
conditional or otherwise, by the Shoe Company to Richardson. 

Adopting the language of the proposition made by the Shoe Com- 
pany to Richardson, which, when accepted by Richardson, consti- 
tuted the entire contract, the Shoe Company said to Richardson : 

"We authorlze you to purchase /or «s • * * leather, etc., * * • to 
be used In tbe manufacture of shoes for i/s, * * * ail sald leather, etc., 
to be bllled to us and shipped to us in your care at Dubuque, lowa. Tltle 
* * * to remain in us untll the goods are delivered to ua at Chicago, 
Illinois." 

Then follow provisions requiring Richardson to furnish the Shoe 
Company every '60 days, or oftener if required, an inventory of 
ail materials on hand, whether in the rough or partly or completely 
finished. 

In our opinion the provisions of this contract show that the parties 
intended nb sale at ail to Richardson, but, on the contrary, studiousty 
avoi,ded the use of any, language which ordinarily ig employed to con- 
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stitute a salé. In our opinion they most cleârly contemplated the 
création of an agency in Richerdson to make certain purchases for 
the Shoe Company and thereafter to account for the property so 
purchased, or its manufactured product, to the Shoe Company. The 
ruling of the District Court that the paper constituted a conditional 
sale M'as accordingly erroneous. 

As that court made no finding as to the value of claimant's prop- 
erty taken over and used by the trustée, and as the findings of the 
référée are uncertain and inconclusive on that point, and afford no 
criterion for ascertaining that value, we, with a view to avoiding fur- 
ther and protracted litigation, hâve carefuUy examined thé proof in 
the light of the pleadings, and hâve reached the conclusion that a 
fair value of that property is $2,700. 

The case is brought hère both by appeal and pétition to revise. 
As a question of fact is involved, it can be disposed of only on the 
appeal. The pétition to revise must theref ore be denied, and the 
judgment of the District Court is reversed on the appeal by the 
Shoe Company, and the cause is remanded to the District Court, with 
directions to allow the claimant the sum of $2,700, and order the satiie 
paid in full by the trustée. 
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E. L. ESSLEY MACHINEEY CO. v. BELSLEY. 

(Circuit Court of Appeals, Seventh Circuit. May 17, 1916.) 

No. 2341. 

Bankbuptcy <S=>160 — Préférences — Insolvency or Debtob. 

Under Banlîruptcy Act, July 1, 1898, c. 541, § 60b, ."ÎO Stat. 562 (Comp. 
St. 1913, § 9644), statlng, as one élément of a préférence, insolvency of 
tlie debtor at tlie tirne of tlie transfer, tlie Insolvency whicli must be sliown 
is not merely that the debtor was unable to pay ail his debts if then 
presented, but under direct provision of section 1, subd. 15 (section 9585) 
that his property, at a fair valuation, was then insufflcient to pay his 
debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 249; Dec. 
Dig. <S=5l60.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

In the matter of Walker Starter Company, bankrupt. Pétition of 
the E. L. Essley Machinery Company to recover possession of certain 
Personal property. From a decree of the District Court for the South- 
ern District of Illinois, Northern Division for the trustée, petitionei: 
appeals. Reversed and remanded. 

Harry A. Biossat, of Chicago, 111., for appellant. 
Jay H. Magoon, of Lacon, 111., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

<S=iFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digeats & Indexas 
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PER CURIAM. Appellant filed its pétition to recover from the 
trustée possession of personal property on which appellant had a chat- 
tel mortgage, or in lieu of possession to hâve entered an order direct- 
ing the trustée to pay the amount due upon the note secured by the 
chattel mortgage. The mortgage was dated September 1, 1914, with- 
in four months preceding the filing of the pétition in bankruptcy. The 
trustée resisted upon the ground that the giving of the mortgage con- 
stituted a préférence under section 60b of the Bankruptcy Act. This 
défense was sustained by the référée as spécial master and was ap- 
proved by the district judge. 

To establish a préférence it was necessary for the trustée to prove 
that the mortgage was given while the mortgagor was insolvent, that 
the effect of the enforcement of such mortgage would enàble the mort- 
gagee to obtain a greater percentage of its debt than other créditer s of 
the same class, and that the mortgàgee had réasonable cause to believe 
that it was intended thereby to give a préférence. Appellant admits 
that the last two of thèse éléments were sufficiently proven; but insists 
that there was a total failure of proof to establish the mortgagor's in- 
solvency on September 1,1914. 

An examination of the évidence shows that the spécial master cor- 
rectly summarized it in his report by saying that at the time the mort- 
gage was given the mortgàgee was duly advised that the financial con- 
dition of the mortgagor was such that if the mortgagor's gênerai cred- 
itors pushed their claims thé mortgagor would then be unable to pay 
them. 

Subdivision 15 qi section 1 déclares that : 

"A person shall be deemed Insolvent within the provisions of this act when- 
ever the aggregate of his property • * * shall not, at a fair valuatlon, be 
sufficient to pay h}s debts." 

No proof whatever was adduced respecting the amount of the mort- 
gagor's property at a fair valuation on September 1, 1914, nof of any 
comparison thereof with the amount of the mortgagor's debts, And 
so the decree must be reversed. 

But as it is manifest that the trustée and spécial master proceeded 
on the theory that it was enough to show that the ; mortgagor was not 
possessed on September 1, 1914, of sufficient ready means to safisfy 
his debts if they were then ail presented, it is not in the interest of 
justice that a decree in favor of the mortgàgee should be ordefed. 
Consequently the decree is reversed and the cause remanded, with di- 
rections to permit the trustée to offer proof on the question of the in- 
solvency of the mortgagor on September 1, 1914, within the définition 
of the statute, and to permit the mortgàgee also to introduce any évi- 
dence it may hâve on the same question. 

Reversed and remanded. 
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THE MILTON. 

(Circuit Court of Appeals, Second Circuit Aprll 11, 1016.) 

No. 116. 

TOWAGE ®=>11(10) LlABILITY FOR InJUBY TO TOW— UNSAFE MOORINQ. 

A towing tug Jield not llable for injury to a loaded scow, owing to tlie 
uneven bottom on which slie settled with the falling tide, on flndings by 
the trial court that she was left In a safe place in a dock to await her 
turn to discharge, with directions to her master to put out Unes, which 
he failed to do, in conséquence of which she swung to the place of Injury. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. § 23 ; Dec. Dig. 
<©=»11(10).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Clinton Point Stone Company, owner of 
scow No. 37, against the steara tug Milton, the Red Star Towing & 
Transportation Company, claimant, and the New York Trap Rock 
Company, impleaded. Decree dismissing the Hbel, and hbelant ap- 
peals. Affirmed. 

On appeal by the Clinton Point Stone Company, owner of the scow 
No. 37, from a decree which dismissed the libel against the steam tug 
Milton with costs. The decree also dismissed, with costs, the pétition 
of the Red Star Towing Company against the New York Trap Rock 
Company. 

Oscar D. Duncan, Warner C. Pyne, and Van Iderstine, Duncan & 
Barker, ail of New York City, for appellant, 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Chauncey I. Clark, both of New York City, of 
counsel), for appellee. 

Before COXE and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

COXE, Circuit Judge. This is an action brought by the owners of 
the scow No. 37 against the steam tug Milton to recover damages for 
alleged négligent towage. 

The principal issue is whether the tug Milton was guilty of négli- 
gence in leaving the scow at Jones' dock at Bayville, Long Island. 
The important questions are ail of fact and unless we are clearly 
satisfied that the trial judge has made erroneous findings we should 
not disturb his decree. Ail but two of the witnesses were présent and 
testified before him at the trial. 

The scow No. 37 is 112 feet long and 33 feet beam. At the time 
in question, November 17, 1913, she was loaded with trap rock and 
drew about 7 feet. The Milton is a tug 72 feet long and 221/2 feet 
beam. When she left New York she was drawing about 9 feet. AU 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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loaded scows taken to Bay ville must of necessity lie on the bottom 
at low water which, if proper précautions are taken, may be clone in 
saf ety, as there are no rocks or dangerous obstructions of any kind. 
When the Milton arrived with her tow it was impossible to place the 
scow at Jones' dock as another scow was there unloading at the time. 

The tug placed No. Z7 astern of the scow already there, made fast 
two lines from the fôrw^rd corners to the scow at the dock and 
steamed away. Before dping this, her master instructed the master 
of No. 37 to run a line to the breakwater on each side of the channel. 
When the tug left, No. 37 was in a safe position. The master of the 
Z7 neglectéd to run the lines as directed and the next morning it was 
discovered that the scow had swung from her safe position to one 
upon the west embankment. 

It is unnecessary to give a more comprehensive résumé of the facts. 
We bave stated them sufficiently for présent purposes. 

The contentiori that No. 37 was aground when the tug left her is 
not sustained. Certainly the judge was justified in accepting the 
statement of the master and mate of the tug rather than that of the 
master of No. 37. Even if the witnesses were equally crédible, we 
should not substitute our judgment for that of the judge who saw 
and heard them on the stand and credited the tug's witnesses. 

We think the tug was under no obligation to remain with the scow 
after leaving her at Jones' dock. If such vigilance were required of 
towing companies they could not long continue in business. The tug 
performed her full duty when she left the scow at her destination and 
gave proper instructions as to what should be done on the f alling of 
the tide. We are unable to find any négligence on the part of the tug. 

The decree is affirmed with costs. 
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PORTER SAFETY SEAL CO. v. E. J. BHOOKS & 00. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 
No. 256. 

Patents ©=328 — Invention — ^Sbal. 

The Porter patent, No. 719,865, for a. seal for monèy bags, mail bags, 
and the like, in view of the prior art, is void for lack of patentable 
novelty. 

Appeal from the District Court o£ the United States for the South- 
ern District of New York. 

Suit in equity by the Porter Safety Seal Company against E. J. 
Brooks & Co. for infringement of letters patent No. 719,865, for a 
seal, granted to Thomas I. Porter February 3, 1903. Decree for de- 
fendant, and complainant appeals. Affirmed. 

The following is the opinion of Mayer, District Judge, in the court 
below : 

The patent relates to seals for mail bags and for money bags. The device is 
very simple, and has been used mainly by the United States government for 
seallng bags contalning mail, and is also serviceable for seallng money bags 
used by banking institutions for putting up bags of gold and packages of cur- 
rency. The main commercial use, however, has been by the United States 
government, 

The patentée states: "My primary object is to provide a seal of this 
character which is inexpensive in construction, easy of application, and thor- 
oughly effective in use." He gives examples in hls drawlngs and hls clalnis 
cover: (1) A seal; and (2) a seal wlth a pin Inserted for the purpose of addi- 
tional protection, especially in the case of money bags. The Invention is suffi- 
ciently described in the claims hère In controversy whleh are as follows: 

"2. A seal of the character described, comprising a seallng block provlded 
vidth two outer substantially parallel retainlng perforations and two Inner 
guide perforations substantially parallel with said flrst-named perforations, 
and a two-member tie loop formed by threading the ends of a flexible cord 
through said outer perforations in a conamon direction and then returning 
said cords through said guide perforations. 

"3. A seal of the character described, comprising a soft-metal seallng block, 
a loop of reduclble size connected therewith, and a sharp bag-plercing point 
carried by one of said members. 

"4. A seal of the character described, comprising a soft-metal sealing block 
equipped with a projecting sharp bag-piercing point, and a loop of reduclble 
slze connected with said block and operatlng to oppose said point." 

The défendant company is a large manufacturer of seals, and, Indeed, 
claims to be the largest manufacturer in the world. Mr. Wenk, an officer of 
défendant company, who has been connected with that company for many 
years, produced a number of catalogues which show exaniples of prior art, 
and, in addition, produced some seals sent to him from Italy many years 
ago, nnd long before the date of the patent in suit. Thèse seals are useful as 
illustrating the construction of an Italian patent. There were received in 
évidence two Italian patents as part of the prior art. It is qulte unimportant 
whether it be held that the Italian patent was an anticipation. It is enougii 
that. on ail of the prior art, it seems to me that the seal in question did not 
exhiblt inventive novelty. 

In a case of this simpliclty it is difficult to describe what induces the mind 
to conclude that a patent does or does not présent that novelty which can be 
characterized as invention. Of course, as I said upon the argument, the mère 
simpliclty of the device is not its condemnation, because very often a simple 

<g=3For other cases see same topio & KBY-NUMBEE in ail Key-Numbered Digests & Indexes 
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tîevice shows ai high degree of Invention. But in the case at bar I am of 
opinion that the patent In suit représenta no more than could be accomplished 
by one skiUed In the art. Wlth the Itallan patent and the Italian device be- 
fore a worker in the art (not to speak of the many other examples of seals), 
it would not requlre Inventive abillty to change three holes Into four and to 
substltute a flat for a round seal. 

The sole accomplishment seems to be that "the feature of havlng the two 
members of the loop symmetrically arranged overcomes ail tendeney for the 
bloek to turn durlng the opération of drawlng down or reduclng the size of 
the loop whlle seallng the bag." Whlle the arrangement In the patent In suit 
doubtless produced an efficient seal, the resuit was simply to put forth 
another form of seal as a. compétitive article rather than to monopollze the 
fleld by thls trifling improvement. 

In the brief observations above outlined, I hâve really been discussing only 
claim 2, because the mère addition of a pin, or "sharp bag-plereing point," 
which elaims 3 and 4 seek to cover, obviously does not constltute invention. 
If the case were close (which I think It is not), commercial utility would, of 
course, be of service in resolving the doubt. 

Whlle plaintift" h&a sold a very large number of seals, that fact in thls case 
is not a safe guide, because the great bulk of the sales has been to the United 
StBites government. So many éléments enter into a goVernment contract that 
the mère use by the government is not per se convineing as to commercial 
utility. In compétitive; cases, where the: contract is awarded to the lowest 
bidder, sometimes an article (though useful) inferior to another gains the 
government contract. In cases where compétitive bidding is not had, the 
suceessful party is often elected for reasons In addition to the merit of the 
article, such as the rellabllity of the business concern, etc. T}ie évidence of 
commercial utility which is most helpful is that which shows a more or less 
wide-spread and gênerai adoption of the article by the trade. 

As thls article seems désirable malnly for the government bags, and as the 
government bas not continupusly adopted the article, there is not much aid 
to be found in looklng to so-caUed, commercial Utility in thls case in resolving 
the doubt if it did exist. 

In the cirçumstances, I am of opinion that the patent is void for want of 
patentable novelty, and thé bill mnst be dlsmissed, with costs. 

T. E. Brown and Clarence E. Mehlhope, both of Chicago, 111., and 
Ralph L. Scott, of New York City, for appellant. 
F. H. Bovs^ersock, of New York City, for appellee. 

Before COXE and WARD, Circuit Judges, and VEEDER, Dis- 
trict Judge 

PER CURIAM. Decree affirmed. 



DE LASKI & THROPP CIRCtJI.AR WOVEN TIRE CO. et al. v. UNITED 

STATES TIRE 00. 

(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 273. ^ 

1. Patents <©=>328^Antic;ipation — Apparatus for Making Wiieel Tibes. 

The Tiiropp t>ateut, No. 822,5til, for nu apparatus for manufacturing 
wheel tires, hvM void for anticipation by prior use. 

2. Appeal and Errob <©=»990 — Review — Questions of Fact. 

While an appeal in equity brings up ail the facts for review, there 
must come a time when the suitors' right to new investigations of com- 

iÊ=3For other cases see same topio & KEIY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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pllcated occurrences Is properly limited to the indication of palpable 
error, and does not extend to discussion of matters about which ail ex- 
périence shows careful men may justly differ, and when issues of fact, 
repeatedly detennined the same way, must be regarded as having passed 
Into the realm of settled things. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3898; 
Dec. Dig. ®=>990.] 

3. Patents <S=>T3 — "Date of Invention." 

ïhe "date of invention" of a patented device Is the date when the in- 
vention in its entirety, as patented, was conceived. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. § 64; Dec. Dig. 

<S=>73.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the De Laski & Thropp Circular Woven Tire Com- 
pany and the John E. Thropp's Sons Company against the United 
States Tire Company. Decree for défendant, and complainants ap- 
peal. Affirmed. 

For opinion below, see 232 Fed. 884. 

The decree of the District Court dismissed the bill on daims 1 and 2 
of patent No. 822,561, to Peter D. Thropp for an "apparatus for man- 
ufacturing wheel tires." 

Wàlter C. Noyés and E. Clarkson Seward, both of New York City, 
for appellants. 

Livingston Gifford and Ernest Hopkinson, both of New York City, 
for appellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judges. 

HOUGH, District Judge. [ 1 ] Plaintiffs hâve heretof ore unsuccess- 
fully litigated the claims in suit in the First Circuit. De Uaski, etc., 
Co. V. Fisk, etc., Co. (D. C.) 198 Fed. 125, aiîRrmed 203 Fed. 986, 122 
C. C. A. 286. Defeat in that jurisdiction resulted from a finding of 
anticipation, made by the trial court and affirmed on appeal. It is now 
sought to (1) carry back Thropp's date of invention to a time earliér 
than the use hitherto successfully urged, (2) so interpret the claims as 
to make them fit what Thropp accomplished when he anticipated the 
anticipation, and (3) destructively criticize the évidence (repeated here- 
in) upon which the First Circuit décisions rest. 

The contentious history of this patent is not ail contained in reported 
décisions. There was a lengthy interférence in the Patent Office, and 
Thropp there swore (the point being already vital) that his inventive 
date was February 1, 1905. Décision in the Fisk Case found proof be- 
yond reasonable doubt of a commercial use in January, 1905. The con- 
tention hère, and in the court below, is that in January, 1904, Thropp 
made and used an apparatus upon which claims 1 and 2 will read, so 
that as to those claims at ail events the anticipation is overthrown. 
With great assistance from Judge Hand's careful summary of évi- 
dence, we hâve gone over the testimony relating to the (so-called) 

<S=s>For other casaa see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"Goodrich" use of Januar}'-, 1905. In our opinion the comment of the 
trial judg'é on the anticipatory use mbst urged was fully justifted, as 
we "can hardly imagine a more complète documentary démonstration 
of the making and delivery of four tires than this évidence discloses, 
under the necessary, limitations of factory conditions." 

[2] As one instance of prior use, which fully meets the require- 
ments of law, is of greater worth than any number of cases less well 
sustained, further examination is unnecessary. This, however, is a 
litigation aptly suggesting the truth that, while an appeal in equity 
brings up ail the facts for review, there must come a time when the 
suitors' right to new investigations of complicated occurrences is prop- 
erly limited to the indication of palpable error, and does not extend 
to discussion of matters about which ail expérience shows careful men 
may justly differ. Three courts hâve now arrived at the same conclu- 
sion in respect of the "Goodrich use"; there is certainly évidence on 
which to base their findings ; and, substantially the same evidential ma- 
terial having been used throughout, we regard the fact that the Good- 
rich Company did what has been so often found as having passed into 
the realm of settled things. 

Giving the "Goodrich use" the scqpe and importance accorded to it 
in the First Circuit renders it necessary for plaintiff either to carry 
back his date of invention or assert that prior décisions hâve errone- 
ously interpreted the patent and misunderstood the inventive concept. 
As above indicated, both efforts hâve been made. To carry the in- 
ventive date back of Febrùary 1, 1905, necessarily involves an admis- 
sion of error (to say the least) on the part of Thropp when he took the 
interférence oath. There is no légal bar to plaintiff's making the ef- 
fort. It cannot be held that Thropp's oath constitutes an estoppel 
against what is now sought to be done; but inasmuch as the présent 
effort mainly rests upon the testimony 0f the same witness, who once 
gave his date of invention as Febrùary 1, 1905, plaintiff cannot com- 
plain if évidence contradicting or varying that solemn statement is 
viewed with a critical eye, and strong corroboration demanded theref or. 

In our opinion the patentée has never sworn that what he did in 
1904 was the same thing that both he and Goodrich did in 1905. This 
is well shown by the form of question put to Thropp in the Fisk Case 
as compared with the corresponding question herein. When the pat- 
ent was rested on Febrùary 1, 1905, as the inventive date, Thropp was 
asked "When did you conceive the invention set f orth in" claims 1 and 
2? And he gave in reply the date sworn to in interférence. In this 
suit counsel inquired of Mr. Thropp, not when he conceived his inven- 
tion, but "when [he] first conceived an open mold having the éléments 
of claims 1 and 2," and he replied, "In January, 1904." Thus is it 
indicated that Thropp himself believed his invention to date from 1905 
until he had been taught to confine that invention, not to what he 
thought it was when he first testified, but to what his counsel deemed 
it to be, after unsuccessfully encountering the "Goodrich use." 

This reduces the case to one inquiry, What was Thropp's invention 
as disclosed by the spécification ? for it is f rOm that (with such light as 
drawings may throw uponjt), that we must ascertain in what the al- 
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leged invention consists. Hall-Borchert Dress, etc., Co. v. Ellanam, 
etc., Co., 213 Fed., at page 342, 130 C. C. A. 193. The patent states 
that it relates to apparatus for manufacturing wheel tires and more 
particularly "for holding a clencher tire in position during the vul- 
canizing process.'" The two claims in suit describe the invention as a 
"tire-forming apparatus" comprising certain parts. ^ 

The device described in the spécification consists substantially in a 
mold which presses into shape the clencher edges of a rubber motor 
tire, plus tape wrapping and filling pièces, surrounding both clencher 
mold and the portion of the tire projecting therefrom, ail for the pur- 
pose of holding the whole tire'ï'in position during the vulcanizing pro- 
cess." This support is necessary, and what Thropp avoids, and pre- 
sumably improved upon (in and by this patent), is the use of closed 
molds through and by which beat vvas applied to the whole tire. His 
small mold f orming the clencher edge, when wrapped in the tape which 
siipported the rest of the tire, is subjected, not to a closed hot mold, 
but to live steam. The resuit of the opération is known as the "wrap- 
ped-tread" tire. | 

The patentée never conceived a wrapped-tread tire, or the appara- 
tus for or method of producing one, until 1905, and he therefore never 
reached the inventive thought of his spécification until that date; but 
it is now asserted (and will be hère assumed for purposes of discus- 
sion) that in 1904 he made and attempted to use so much of his "tire- 
forming apparatus" as is necessary to mould the clencher edge or bead. 
It so happens that the two claims in suit will read upon the clencher 
bead-making mold, because from those two claims ail référence to the 
rest of Thropp's "tire-forming apparatus" is omitted. 

But in 1904 Thropp was not endeavoring to make a wrapped-tread 
tire, nor to do without the closed hot molds, to dispense with which is 
the very object of the apparatus covered by this patent : he used (at 
the most) the same kind of molds for forming his clencher beads in 
Î904 that in 1905 he utilized for his wrapped-tread tire ; but he vulcan- 
ized by molds only, and not by open or hot steam heat. He admits that 
the effort was not a success, and it is obvions that this discarded ex- 
periment has found its only utility in this endeavor to reinterpret the 
patent after its first defeat. 

The invention disclosed by the spécification is for an apparatus suit- 
able for vulcanizing, not half a tire, but a whole tire, not by two steps, 
but by one. The "Goodrich use" must be met by testimony at least as 
persuasive as that establishing it. It cannot be overthrown, either by 
an unsUccessful experiment, or by anything short of a "conception of 
invention consisting in the complète performance of the mental part of 
the inventive act." Robinson on Patents, § 376. An anticipation must 
always be as broad as the invention, and the best that can be said for 
the contention hère made is, not that any such broad conception enter- 

1 Claim 1 Is as foUows : 

"1. Tire-forming apparatus comprising an annular core or mandrel, annular 
pressure-rings arranged to engage the clencher edges of the tire leavlng the 
outer body portion of the tire exposed and means for forcing the pressure- 
rings into a predetermined position with respect to the core or mandrel." 
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ed Thropp's mind in 1904, but that he reached a part of this ultimate 
inventive concept at the earlier date, and, wben he had arrived at the 
whole of it, so drew two of his claims that they appear to describe, not 
his whole inventive idea, but only that portion of it formed in 1904. 

[3] The difficulty with this ingenious argument is that in 1904 
Thropp arrived at no inventive idea that had relation directly or in- 
directly to what he patented. Even accidentai use of some features of 
an invention, without récognition of its benefits, is not anticipation. 
Atwood-Morrison Co. v. vSipp, etc., Co. (C. C.) 136 Fed. 862, and cases 
cited. This patentée bas remembered that he early used (to vulcanize 
a clencher bead by a closed mold) métal shapes similar to those he aft- 
erwards used as part of a vulcanizing apparatus suited for open beat 
only; the use does not rise to the dignity of a device intended for a 
différent purpose, but capable of supplying an inefficient substitute for 
the machine of a later patent, which we held no anticipation in United 
Shirt, etc., Co. v. Beattie, 149 Fed. 736, 79 C. C. A. 442. 

The invention in this case is single ; if the daim does not cover the 
whole of it, so much the wor.se for the claim. The conception of in- 
vention dates from January, 1905, and belongs to the Goodrich Com- 
pany. Invention is an idea; the quest for its origin is a search for the 
whole idea, not half of it. Thropp got his whole in 1905, a month af t- 
er his anticipator. 

Decree affirmed, with costs. 



ORIENTAL TISSUE CO. v. LOUIS DE JONGE & CO. 
(District Court, S. D. New York. January 11, 1916.) 

1. Patents ®=3328— Validity and Infbingement — Imitation Gold Leaf. 

The Gregory patent. No. 848,301, clalm 2, for "a tlùn lea( or fabrlc com- 
posed entirely of soluble cotton and a coloring niatter incorporated tliere- 
in," designed to talië the place of gold or other métal leaf for euibossing 
and décorative purijoseis, \vas not anticlpated, discloses invention; and the 
product Is highly meritorious ; but the claim is not iuf ringed by a product 
containing a third ingrédient, which is not merely an addition, but serves 
a useful purpose. 

2. Patents <S=3l(i8(2) — Oonsteuction — Acquiescence in Limitation bt Pat- 

ent Office. 

A patentée, who narrowed his claims to meet objections by the Patent 
Oflice, eaïuiot hâve what lie eliininated restored by construction, for the 
purpose of making ont infrlngement. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. § 244 ; Dec. Dig. 
<©=> 168(2).] 

In Equity. Suit by the Oriental Tissue Company against Louis 
De Jonge & Co. On final hearing. Decree for défendant. 

Brown & Seward, of New York City (E. Clarkson Seward and Wm. 
McK. Barber, both of New York City, of counsel), for plaintiff. 

Seward Davis, Drury W. Cooper, and Charles E. Wilson, ail of New 
York City, for défendant. 

MAYER, District Judge. [ 1 ] In a suit between thèse same parties, 
involving this same claim 2, the patent was held valid and inf ringed. 
218 Fed. 170, 134 C. C. A. 50, affirmed 218 Fed. 1^3, 134 C. C. A. 50. 

(â=»Por other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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The présent case involves a new imitation gold leaf. It will be recalled 
that daim 2 reads : 

"A thin leaf or fabric composed entlrely of soluble cotton and a coloring 
matter incorporated therein." 

Plaintiff contends: (1) That the patent discloses a meritorious and 
pioneer invention; (2) that defendant's leaf infringes, under the doc- 
trines of (a) addition and (b) équivalents. Défendant contends (the 
previous decree being still interlocutory) : (1) That the patent is in- 
valid for lack of invention and for inoperativeness ; and (2) not in- 
fringed because defendant's product is not composed entirely of the 
éléments set forth in the claim. 

The value of the patent commercially is in its having pointed eut 
how to make an imitation gold leaf which is now extensively used in 
place of the genuine gold leaf in stamping book covers ; but the spécifi- 
cation was not limited to this use solely, for Gregory said : 

"My Invention consists in providlng a thin leaf of fabric which is made to 
imltate métal leaf^such, for instance, as gold leaf, sllver, lead, and the 
lilie — which thin leaf or fabric is Sultable for use in embossing and décorative 
purposes generally ; It being extremely tenacious and capable of being more 
easily handled than the gold or other métal leaf Itself." 

Therefore the citable prior art will include patents relating to em- 
bossing and décorative purposes. The added prior art in this case 
does not change my conclusion as to validity, for I think now, as I 
did in the prioii' case, that Gregory 's product shows invention and is 
highly meritorious ; and, if any one entertained any doubt, the proven 
commercial utility would résolve the doubt. 

True, the Oeser leaf (more fuUy testified about in this case) has 
had a considérable commercial use, but only for inferior work, and one 
need not be an expert to know that the Oeser is not in the same class 
with either the Oriental or the De Jonge leaves hère in controversy. I 
may also state, for the information of counsel, that assuming, but not 
deciding (because unnecessary so to do), that the documentary évi- 
dence relating to the applications for patents in foreign countries is 
admissible, those proceedings, in my opinion, amount to nothing more 
than an effort to make the best argument possible in foreign jurisdic- 
tions to meet points of view, governmental attitude, and departmental 
interprétations which may be, at least in some respects, différent from 
ours. 

The contention as to invalidity because of inoperativeness rests on 
the proposition that "amjd oil" (which is amyl alcohol), referred to in 
the patent as a solvent for soluble cotton, is not such a solvent. Of 
course, amyl acétate is. This seems highly technical, because I think 
the skilled man would at once understand that amyl acétate was meant, 
as is clearly stated by Dr. Mcllhiney on page 681 of the previous rec- 
ord, when he says : 

"By^'amyl oil' I understand him to mean amyl acétate, one of the most 
common solvents for soluble cotton, and one which is commonly referred to 
as amyl oil." 

But while, on the prior art and ail that this record contains, the 
patent must be held valid, yet the scope of the claim cannot be stretch- 
ed so as to exclude every third élément, when the claim contains only 
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two. It is therefore necessary to ascertain what was heretofore de- 
cided in respect of claim 2. In the previous case, I supposed that 
what Grégôry had found out was how to produce a self-supporting 
imitation gold leaf by the combination of two éléments: (1) Soluble 
CGtton; and (2) coloring matter. This seemed to me ingénions, com- 
paratively simple and economical, and therefore a real contribution, 
and in construing the claim I said, and now repeat: 

"The most serlous question Is tbat of infringement. There Is a sharp dis- 
pute as to the œefining of the qlaim ; but the claim is stated in simple language 
and in connection with the context I thlnk its interprétation is plain. 'Color- 
ing matter' means, of course, coloring matter which will produce the imita- 
tion leaf desired. 'Entlrely' means the absence of any ingrédient which is 
foreign elther to soluble cotton or the appropriate coloring matter." 

On the évidence in that case I found as a f act that commercial solu- 
ble cotton, bought in the regular course of trade, contained, among 
other things, "gums and resins with the properties of gum sondrac, 
gum mastic, and common resin among the solids," and therefore I 
concluded that the per cent, found in plaintiff's leaf was natural and 
to be expected in soluble cotton after it was subjected to the process 
described in the patent. I was also impressed with the testimony of 
Dr. Carmichael, plaintifï's expert, that only a fraction of 1 per cent of 
gum mastic was found in defendant's leaf, and that this third élément 
was merely an addition, introduced for specious purposes to avoid the 
patent. The Circuit Court of Appeals seems to hâve adopted my views, 
and, in any event, my conclusion, adding : 

"Claim 2, taken llterally, would cover products made by thèse earller pat- 
ents, and referrlng to Berard, Abel and Stevens, and Lefferts, and, so con- 
strued, would be invalid as too broad. It is, however, to be construed in 
connection with the spécifications, and with what the patentée descrlbes to 
be, and what we flnd actually was, hls invention, viz. a thln metallic leaf, au 
article which is not shown to hâve been anticipated." 

It is therefore apparent that the word "entirely" is of much impor- 
tance, and especially on the évidence in this case. An examination of 
the file wrapper shows claims which at one stage read : 

"2. A thin leaf or fabric comprising soluble cotton and a coloring matter." 
"4. A thin leaf or fabric comprising soluble cotton and bronze." 

Thèse claims were rejected; the examiner stating that it would not 
involve invention over the disclosure of the prier art to color the leaf. 
Thereupon the claims were canceled, applicant stating: 

"Applicant has canceled the claims against which the Eichengrun et al. 
patent was cited, and has substituted therefor a new claim 2, calling particu- 
lar attention to the fact that appllcant's thin leaf or fabric is cotnposed en- 
tirely of soluble cotton and a coloring matter Incorporated therein." 

"Composed entirely," of course, does not mean "comprising" or 
"consisting of." See any dictionary. 

[2] The principle of construction and interprétation hère to be ap- 
plied is concisely stated by Judge Townsend in Victor Talking Machine 
Co. V. American Graphophone, 151 Fed. 601, at page 604, 81 C. C. A. 
145, at page 148 : 

"The applicant for a patent is entitled to specify and claim in his applica- 
tion the subject-matter of which he believes himself to be the original in- 
venter, and to persist in his assertions and claims untll final action thereou 
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by the Patent Office. But when his claims are rejected on références cltecJ 
against them, he is called upoii to exercise his élection between insistence and 
appeal or desistance and acquiescence. And while the language of the patent 
as issued may not be contradicted by mère voluntary expressions of opinion, 
or argumentative suggestions made by the applicant in his communications to 
the Patent Offlee, especially where no change is made in the claims, and 
while a patentée is entitied to the benefit of such equities as may be properly 
ralsed in his behalf from the transactions disclosed in the file wrapper, yet, 
on the other hand, the public is Interested in securing due limitations upon 
the claim of an exclusive monopoly on the ground of patentable novelty, aud 
is entitied to the benefit of admissions imposed upon the applicant as a con- 
dition précèdent to the allowance of the patent. • * * 'Undoubtedly a 
patent, like any other written instrument, is to be interpreted by its own 
terms. But when a patent bears upon its face a partlcular construction, in- 
asmuch as the spécification and claim are in the words of the patentée, it is 
reasonable to hold that such a construction may be conflrmed by what the 
patentée said when he was making his application. The understanding of a 
party to a contract bas alwavs been regarded as of some importance in its in- 
terprétation.' Goodyear Dental Vulcanite Co. v. Davis, 102 U. S. 222, 227, 26 
L. Ed. 149. * * * While, therefore, an applicant for a patent may stake 
ont the boundaries of his terrltory, yet if, upon notice from the Patent Offlee 
that some portion of said terrltory is the property of another or is held in 
common by the public, he acquiesces in such statement and alters his bound- 
aries accordingly, he is concluded by such abandonment, and cannot afterward 
undertake to deflne his terrltory by rolllng stones, which he may move about 
across the lines of his original boundaries so as to appropriate property 
prevlously conceded to belong to others." 

The facts in the présent case are not seriously in dispute. The 
évidence now satisfies me that "soluble cotton" has long been sold 
commercially in two forms. Assuming chemically pure sokible cotton 
as represented by 100 per cent., thèse forms are, as to purity : 

(1) Soluble cotton, 99+ per cent, pure ; that is, cotton after treat- 
ment by nitric and sulphuric acid, and usually moistened with water, 
for safety. 

(2) Solutions of soluble cotton, 98.45 per cent, pure, and formed by 
dissolving pure soluble cotton in amyl acétate. 

The addition of other constituents in substantial amounts causes 
the substance to be called by a dififerent name and to be a différent 
compound, such as "bronzing liquid," etc. 

Plaintiff's expert. Prof. Carmichael, analyzed the defendant's leaves, 
"Complainant's Exhibit 5," as follows : 

Bronze 86.12% 

Cotton 5.21% I iooQ«/ u- a 

Gums, olls, and resins 8.67% l""* l''-»»^ Dinder 

Defendant's expert, Dr. Mcllhiney, analyzed defendant's leaves 
as follows: 

Bronze 80.36% 

Cotton 6.94%) , ^--„^ w„^„„ 

Gum, etc 11.03% ^ ^'' ^^ 

Upon the basis of thèse analyses the two expert witnesses are in 
practical agreement, since, considering the substances othër than bronzé 
as 100 per cent, binder, we hâve 

Carmichael Mcllhiney 

Pure Cotton ^^ 37.53% 38.62% ' 

Gum, etc i .w. ...... .62.46% - 61.38% 
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The Carmichael percentages for binder just given are aflforded, re- 
spectively, by his ratios of the gum, 8.67 per cent., to his total binder, 
13.88 per cent., and of the cotton, 5.21 per cent., to the total binder, 
13.88 per cent. 

Complainant is reduced to the necessary contention that commercial 
soluble cotton "includes everything in the leaf except bronze." The 
contention is contradicted by the évidence of the undisputed fact that 
both parties to this litigation purchase from the Bloomfield Chemical 
Company, as their leaf-forming solution, the same commercial soluble 
cotton, known as "B. M. Lacquer"; that this solution is identical as 
to solvents and differs only in the amount of contained soluble cotton. 

This solution was analyzed by Dr. Mcllhiney, and consists of 3.59 
per cent, soluble cotton dissolved in a completely volatile solvent, in 
which there is less than 1 per cent, of impurities, namely, 1.55 per cent, 
of 3.59 per cent. — i. e., .055 of 1 per cent. — impurity. If the bronze 
powder contains .7 of 1 per cent, of impurities of the bronze entering 
into defendant's leaf, according to Carmichael, or .24 of 1 per cent., 
according to Mcllhiney, the percentage of impurity to be expected in 
a leaf composed entirely of "B. M. Lacquer" and "Bendalin Finest Pale 
Gold" would be less than 1 per cent., namely, 0.55 of 1 per cent., on 
Dr. Carmichael's analysis. 

This would be a leaf "composed entirely of commercial soluble cot- 
ton and bronze." But it is not defendant's leaf, in which is found at 
least 8.67 per cent, gum, or at least 15 (as 8.67 to 0.55) times the amount 
of thèse expected impurities of commercial soluble cotton. The third 
ingrédient of defendant's leaf is not an impurity, but an added gum, 
known in the art as "elerni." According to the formula of the com- 
position of defendant's leaf as established February 4, 1915, by Oison, 
Orme, and Nelson, it is : Bronze, 73 per cent., elemi, 18 per cent., and 
cotton, 9 per cent. Ail leaf made by Oison from February 4, 1915, to 
the date of this suit, has been made pursuant to this formula, and 
his entire output has been sold to défendant, which has sold only this 
leaf and the Oeser leaf since November, 1914. 

The apparent différence between the synthesis of defendant's leaf 
and its analysis is explained by Dr. Mcllhiney to be due to the varia- 
tion of the mixture in the mixing tank, by the settling of the heavier 
bronze. The ingrédients of the leaf are mixed according to the es- 
tablished formula, jmd the volatile solution in which they are sus- 
pended is sprayed upon glass plates, from which the solvent évaporâtes, 
leaving the leaf to be stripped. No exterior coating of size is applied. 
The elemi gum is thus incorporated with the bronze and cotton in 
the leaf. Dr. Mcllhiney found three-quarters of the gum inside the 
leaf and one-quarter on the outside. Prof. Carmichael admitted that 
an amount of the binder equàl to 3.67 per cent, of the entire leaf is 
inside the leaf. Microscopically, the leaf is a unif orm leaf with a 
uniform binder. Carmichael admitted that any différence in the ap- 
pearances of the leaf is due to the différence in working the process 
of manufacture, but that the bronze is unevenly distributed. He fur- 
ther admitted that resin becomes a cementing substance in the leaf. 

Défendant has shown that the manufacturer of its leaf, Oison, pur- 



ORIENTAL ÏISSUE CO. V. LOUIS DE JONGE & CO. 299 

chased from McKesson & Robbins and used 600 pounds of gum eletni, 
which he mixed with 300 pounds of soluble cotton, in making leaf 
from February 4 to June 15, 1915. The addition of gum demi, in 
the quantities given, serves a useful purpose. From the manufacturer's 
point of view, the utility of the incorporated elemi in defendant's leaf 
is twof old : First, it effects a saving in cost over soluble cotton ; and, 
second, it facilitâtes the process of manufacture by delaying the dry- 
ing of the film. The cotton costs $1.50 per gallon of solution con- 
taining four ounces, or $6 per pound. The elemi costs 20 cents per 
pound. 

Various advantages are claimed by défendant. It is enough to state 
that on the évidence it is established that on most cloths the leaf blocks 
without size. From the foregoing it appears : (1) That the impurities 
from soluble cotton are far less than the per cent, of gum elemi ; (2) 
that the gum elemi is a third élément, which is incorporated in the 
product, and not merely a trifling addition thereto; (3) that the gum 
elemi has at least one real and important advantage. 

In this connection, and to avoid use for advertising purposes, I am 
not to be understood as expressing any opinion as to which is the 
better article — Oriental or De Jonge. That they can argue with their 
customers. I am referring merely to "advantage" in its relation to 
the questions of law and fact hère concerned. 

In view of the prier art (see, inter alia, Wilson, British, 491 of 1885, 
and Jacob, 2484 of 1878), and remembering that it was old to add 
gums and resin to other ingrédients, the claim cannot be expanded, 
either on the theory of addition or equivalency, to mean "comprising" 
or "consisting." Of course, "soluble cotton" as an élément is of major 
importance; but I think the courts went as far as they could to pro- 
tect a meritorious patent when they gave "entirely" the elasticity they 
did in the previous case. If 8 to 11 per cent, of elemi and 5 to 7 per 
cent, of cotton (speaking in round numbers), with the coloring matter, 
corne within the claim of the patent, where will we stop? How about 
15 per cent, of elemi and 1 per cent, of cotton, for instance? 

Of the cases cited by plaintiff, General Electric Co. v. Hoskins Mfg. 
Co., 224 Fed. 464, 140 C. C. A. 150, is a good example. In that case 
an élément was described as "formed of" an alloy "consisting of 
nickel and chronium." In Treibacher v. Roessler (D. C.) 214 Fed. 
410, the claim read an alloy "containing cerium alloyed with ifon." 
But no case has been cited which, with or without a file wrapper his- 
tory like this, defines "composed entirely" as meaning plus something 
else which is a useful and not merely additive ingrédient. 

For the reasons outlined, the patent is held valid, but claim 2 is 
not infringed, and therefore a decree will pass dismissing the com- 
plaint, with costs. 
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A. B. DICK CO. V. UNDBRWOOP TTPEWEITEB CO. (two cases). 
(District Court, S. D. New Xork. June 9, 1916.) 

1. Patents <S=>292 — Suits fob Infbingkment — Intbbbogatoeie* 

In a suit for infringement of patents for an article made by a chemlcal 
process, and thé process o( maklng the same, interrogatorles by com- 
plainant should not be In tUe language of the clalms, whlch use terms 
the meanlng of which may be open to dispute ; but défendant may be re- 
quiied to produce a true sample of its manufacture, and to stute in ac- 
curate détail the process employed. 

[Ed. Koto.— For other cases, see Patents, Cent. Dig. § 446; Dec. Dig, 
®=292.] 

2. Patents <ê=>292 — Suits tob Infringement — Interrogatobies. 

In sucli a suit, an Interrogatory requiring défendant to state whether 
It made, used, or solU an article like that "illustrated" by one attached to 
the interrogatory ia objectionable, as Indetiulte. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 440; Dec Dig. 
€=5292.] 

3. Patents <©=3292 — Suits roB Infringement — Interkogatobies. 

In infringement suits, interrogatorles by complainant should not ordl- 
narlly be In the language of the clalms of the patent, which may call for 
their construction by défendant, nor should a défendant be requlred to 
State the names of experts or others from whom the information for his 
answers is obtained. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. f 446; Dec. Dig. 
<S=3292.] 
1. Pleading <S=>323(1) — Suits for Infringement op Patent — Bill or Pab- 
TicuLARS — Excuangk of Dates. 

In an infringement suit, vvhere anticipation Is pleaded, complainant Is 
entltled on demand to a blU of particulars stating the prior patents or pub- 
lications, or prior use, proof of which wlll be offered and relied upon by 
défendant; but complainant must at the tlme of demandlng such bill of 
particulars serve on défendant a statement of the approximate date of 
Invention as clalmed by him. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dig. § 970; Dec. Dig. 
<©=>323(1).] 

In Equity. Suits by the A. B. Dick Company against the Underwood 
Typewriter Company. On objections to interrogatorles and motions 
for bills of particulars. 

Samuel O. Edmonds, of New York City, for plaintiflf. 
Hans von Briesen, of New York City, for défendant. 

MAYER, District Judge. There are two cases, both the usual pat- 
ent infringement suits. The main case is based upon four patents re- 
iating to the art of stencil duplication. Two of thèse patents cover the 
so-called "Dermatype" stencil sheet, while the other two cover, re- 
spectively, methods of prejjaring and using stencil sheets. The second 
case is based upon a patent relating to a moistening solution for use 
on a stencil sheet such as covered by the patents in the main case. 

Case No. 1 (Involving Four Patents) — Interrogatorles. 

There are in ail 56 clalms and 87 interrogatories. The answer, after 
settlng up elaborate schedules of prior patents, etc., allèges that, prior 
to the issuance of the patents in suit, the défendant "purchased stencil 

®=>For otber cases see same toplc & KBY-NimBER In ail Key-Numbered DigesU & Indexes 
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paper and afterwards sold the same," and that in or before june, 1915, 
it commenced to make and sell stencil paper "like the sheet marked 
'Schedule A' hereto annexed, which it now is and has since July 15th 
been exclusively making and selling." Thus defendant's alleged in- 
fringing acts seem to be: First, the sale of stencil paper purchased 
from another; and, second, the sale of stencil paper made by itself. 

There are annexed to the plaintiff's interrogatories two stencil 
sheets, one (Schedule 1). believed by plaintiff to illustrate the stencil pa- 
per first referred to, and the other (Schedule 2) believed to represent 
the stencil paper last referred to. Schedule 4 annexed to the inter- 
rogatories is believed by plaintiff to be the same as Schedule A which 
défendant has annexed to its answer. The interrogatories are "for 
the discovery * * * of facts * * * material to the support 
* * * of the cause" ; thèse facts being, mainly, those immediately 
concerned in the charge that the défendant has infringed the plaintifï's 
patents. 

Interrogatories 21 to 76, Inclusive. 

[1] Interrogatory No. 21 is typical of this group. It reads: 

"21. Did the défendant make, use, or sell a stencil blank capable of being 
stencllized, consistlng of a dry, but hygroscopic, sheet of fibrous material im- 
pregnated with a coagulated coUoidal substance?" 

This is precisely the language of claim 1 of patent No. 1,101,268. 
The remaining interrogatories are in the language of the claims. This 
interrogatory 21 is one of the simplest of the group. An example of 
the more elaborate interrogatories and claims is No. 32 as f ollows : 

"32. Did the défendant make, use, or sell a stencil blank capable of being 
stencillzed by pressure, consistlng of a sheet of flbrous material imprégnated 
with protein coagulated by a chromic coagulating agent and softened by a 
suitable tempering agent, whereby the same is rendered hygroscopic?" 

Plaintifï contends that the various chemical terms used are simple 
and can be readily answered. Défendant insists that the interroga- 
tories and claims refer to intricate chemical reactions. 

In a case like this I think interrogatories in the language of the 
claims are objectionable. There may well be a diiïerence of opinion, 
for instance, as to what is a "fibrous material," whether a sheet is "im- 
prégnated," whether the substance is "colloidal." 

In Oriental Tissue Co. v. De Jonge & Co., 218 Fed. 170, 134 C. C. A. 
50, and in a later case between the same parties (235 Fed. 294), there 
was a sharp controversy as to the meaning of "soluble cotton," and my 
expérience in that case convinced me that, generally speaking, chemi- 
cal cases cannot be compared in this regard to simple mechanical cases, 
where, for instance, a "steel rod" must be a steel rod. 

Défendant has annexed to its answer a sheet of the stencil paper 
made by it, and that ordinarily would be enough. As it appears, how- 
ever, from the argument of both counsel that, because the sheet is 
hygroscopic, it may be subject to changes, défendant should arrange 
to give plaintiff, immediately when manufactured, a sufficient number 
of sheets to enable plaintiff's experts to make a prompt analysis. If 
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any practical difficulties in this regard further appear^ plaîntiff may 
move again for appropriate relief before or at the trial. 

Another objection to this class of interrogatory is that in effect it 
may call for a construction of the claims contrary to the practice in 
this district. District Court rule 7. 

Interrogatories 1-20. 
[2] Interrogatory No. 1 is typical. It reads: 

"1. Did the défendant, in this district and betvveen June 23, 1914, and 
January 4, 1916, make or use or sell (if yea, which) stencil paper illustrated 
by the sheet hereto annexed and marked 'Schedule 1'?" 

The objection is that the interrogatory refers to stencil paper "illus- 
trated" by the sheet marked "Schedule 1." I think this objection is 
not captious, because the subject-matter' of the spécification and claims 
deals with much spécifie détail, and therefore in this case the word 
"illustrated" may be iridefinitë. . This group of interrogatories, how- 
ever, is practically disposed of by the suggested arrangement, supra, 
of furnishing plaintiff with fresh samples of the alleged infringing 
sheets. 

Interrogatories 77-82, Inclusive. 

Interrogatory 77 reads : : 

"77. What is the description and commercial désignation of the Aller em- 
ployed In the coatlng compound of dfifendant's stencil paper as illustrated (a) 
by Schedule 1 ; (b) by Schedule 4 ; (c) by Schedule A, above referred to ; and 
from whoni (give address) did the défendait obtain the same?" 

This group is objectionable bëcause of the use of the word "illus- 
trated." In other respects, thèse interroigatories are proper. When, 
therefore, défendant furnishes plaintiff with the samples as I hâve al- 
ready indicated, plaintiff may propound questions like : 

"What is the description and commercial désignation of the filler employed 

in the coating compound of defendant's stencil paper (Exliibit ) and from 

whom (give address) did tlie défendant obtain the same?" 

Interrogatory 83. 

Interrogatory 83 reads : 

"83. When the défendant undértook the manufacture of Its owri stencil 
paper in July, 1915, as set forth in section VIII of the answer to the Mil of 
complaint, what, in the steijcil paper flrst produced commercially, were (a) 
the character, description, and trade désignation of the base employed; (b) 
thé Ingrédients (and proportions thereof ) of the coatlng compound and thé 
order in which they were couiblnéd ; (c) the apparatus or appliances employ- 
ed ; and (d) the conditions and: processès In^olved in preparing the coatlng 
compound and In applying the same to the base?" 

Defendant's counsel states that "défendant is willing to supply a 
gênerai answer," but shbuld not be required to state the détails called 
for. I think that the détails are precisely what plaintiff is entitled to, 
and this objection Js not sustaineid. 
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Interrogatory 84. 

"84. Thereafter, and prior to January 4, 1916, were any changes made 
with respect to the matters or things covered by the last precedlng Interroga- 
tory; and, if yea, what were they?" 

Objection overruled. 

Interrogatories 85 and 86. 

"85. Did tlie stencil paper sold by the défendant, as stated In section VIII 
of the aiiswer to the blll, dlfCer in any respect (and, if so, in what) from the 
stencil paper which it had on sale In thls district, and sold, on September 16, 
1915? Also state vvhether any différences between such papers, stated in 
answer to thls interrogatory, are the only différences between them known to 
the defeedant, with respect (a) to the stencil papers themselves ; (b) to the 
processes involved in their production ; and (c) to the Intended processes of 
using theni for the production of multiple copies? 

"86. Did the stencil paper sold by the défendant, as stated in section VIII 
of thei ajiswer to the bill, differ in any respect (and, if so, in what) from. 
the stencil paper which It had on sale in this district, and sold, on April 8, 
1916? Also state whether any différences between such papers, stated in 
answer to this interrogatory, are the only difCerences between them known ta 
the défendant, with respect (a) to the stencil papers themselves; (b) to the 
processes involved in their production, and (e) to the Intended processes of 
uslng them for the production of multiple copies?" 

I do not find any oVjection to the gênerai ténor of thèse questions, 
but there is no explanation of the spécifie dates of September 16, 1915, 
and April 8, 1915. When the sélection of thèse dates shall hâve been 
satisfactorily explained, then the interrogatories may be propounded 
again. 

Interrogatory 87. 

"87. Give the name or names and address or addresses of the person or per- 
sons furnlshing the Information upon which the answers to the foregoing In- 
terrogatories are based?" 

Objection sustained. 

Case No. 2. 

There are 2 claims and 13 interrogatories, Nos. 2, 7, and 8 not be- 
ing objected to. No. 1 is allowed, as an aid to fix the character of the 
material which défendant sold subséquent to the grant of the patent 
sued upon. Défendant in pàragraph .IV of its answer distinguishes 
between solution which it bought prior to June, 1915, and afterwards 
sold, and solution which subséquent to thât date it manufactured, as 
well as sold. In view of this differentiation, the interrogatory is proper. 

Interrogatories 3, 4, and 5. are proper, for the reasons stated in con- 
nection with interrogatory 83 in case No. 1. 

Interrogatory 6. 

Objection sustained as to interrogatory 6, because of use of expres- 
sion "illustrated." 

Interrogatories 9, 10, and 11. 
Objection sustained, because phrased in the language of the claims. 



304 235 FEDERAL EÉPÔRTEK 

Interrogatory 12. 
Same ruling as to No. 84 of first case. 

Interrogatory 13. 

Objection sustained. In this case, also, défendant should furnish a 
fresh sample, as indicated in case No. 1. 

Views. 

[3] I hâve examined the cases referred to in plaintiff's brief, but an 
analysis of them is not necessary. The tendency of the District Court 
of this district is to be libéral as to interrogatories, ail to the end that 
time and expense shall be saved to the litigants, and that when the 
case cornes on for trial the case shall corne down to the real issues as 
clearly and speedily as may be. In a case like this, the défendant 
should furnish plaintifï with a true spécimen of the device alleged by 
plaintifï to infringe, and also state in accurate détail the process em- 
ployed ; but interrogatories ordinarily should not be in the language of 
the claims, nor should a défendant be required to state the names of 
his experts or others from whom the information is obtained for his 
answers to the interrogatories. 

Guided by thèse rules, it will be found that the practice will be sim- 
ple, and that a large number of interrogatories will not be necessary. 
Putting the matter colloquially, it is as if plaintifï said: 

"Hère Is your Infrlnging device. If you say that because of chemical 
changes It may not now be a true spécimen, then produce your true spécimen 
and explain in full détail liow you malce it." 

When a défendant complies, by frankly answering such a question, 
such is ail that plaintifï is entitled to and can fairly expect. 

Bills of Particulars. 

[4] For convenience and future référence; a copy of the motion pa- 
per is hereto attached, marked "A." ^ 
No. 1. Granted. 

No. 2. Denied, under the circumstances of this case. 
No. 3. (a) Allowed, if amended : 

"Approximately when, where, and with whose knowledge the alleged prior 
use or invention occurred." 

(b) Allowed, if amended by striking out the words "and character- 
istics." 

(c) Allowed. 

(d) Denied. 

No. 4. Denied. Simultaneousiy with the service of the bill of par- 
ticulars by défendant, plaintifï must serve on défendant a statement qf 
the dates approximately of invention as claimed by plaintifï. The 
récent case of De Laski, etc.. Ce. v. United Tire Ce, 232 Fed. 884, 

1 See matter follovt-lng end of opinion. 
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affirmed 235 Ferl. 290, is a good illustration of the desirability of fix- 
ing the date of invention during the progress of the fîrst litigation. 

By the exchange indicated, each side will be on equal terms. By 
"approximately" is meant, for instance, "in or about January, 1916," 
instead of "on the Ist day of January, 1916." The trial judge can 
then détermine if the proof shows, for instance, December 28, 1915, 
whether that is a genuine date, or is created to meet the necessities 
of the case. 

Failure to comply will debar défendant f rom introducing testimony, 
unless otherwise allowed by the trial court. Further procédure as to 
adjournment in case of surprise, or the matter of the imposition of 
costs, is necessarily left to the trial court. 

In conclusion, it may be observed that there should always be an in- 
terchange of dates. The side urging the patent should not be called 
upon to give the date of invention, where no request is made for the 
prior use date. If, under such circumstances, one side were called 
upon to give the date of invention, while the opposing side was not 
called upon for prior use dates, there might readily be instances in 
which this information might be misused. It is believed that the Sys- 
tem of contemporaneous exchange will work out f airly to both sides of 
the litigation. 

My Associates, Judges HOUGH, LEARNED HAND and AU- 
OUSTUS N. HAND, authorize me to state that they are in accord 
with the conclusions expressed under the headings "Views" and "Bills 
of Particulars," and that the practice outlined will be followed by this 
court. 

"A." 

1. Wliat patents and publications will be ofCered In évidence at the trial of 
the cause to illustrate the prior state of the art, to support the contention of 
of anticipation, or for any other purpose, and, of those so offered, on wliicli 
wUl défendant rely at such trial in support of the contention of anticiiiation of 
the patents in suit, or any of them, partlcularizing as to such latter patent or 
patents? 

2. Of the patents and publications speclfied in the answer to the last 
preceding Interrogatory, whlch of them will défendant contend, on the trial of 
this cause, refer on their face to the art of duplicating autographic or type- 
written matter by means of stencils in which characters or other Ink-trans- 
mittlng média are formed by pressure? 

3. What Instance or Instances of prior knowledge or use, as alleged in sec- 
tion XI of the answer to the bill of complaint, and what instance or instances 
of independent invention, as alleged in section XVI of said answer, will de- 
fendant attempt to prove on the trial of this cause, and what particular 
instance or instances will be relied upon by the défendant to sustain its dé- 
fense or défenses (partlcularizing as to the description of such défense), and, 
with respect to eacli such instance, state: 

(a) When, where, in whose présence, and with whose knowledge the alleged 
prior use or invention occurred. 

(b) The description and characteristics of the thlng or things invented or 
used, and, if stencil paper, of its base, the Ingrédients (and proportions there- 
of) of its coatlng compound, and the process involved or practlced In Its 
production and use. 

(c) Is there In existence any stencil paper alleged to hâve been niade or 
used or Invented prior to the Inventions of the patents in suit, or any records, 
documentarj' or otherwise, : concerning the same; and, if yea, descrlbe the 
saine speclflcally, and state when and where may the same be inspected by 
complalnant or Its counsel or désignée? 

235 F.— 20 
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(û) Sueh other information and parti culars as wW enable complainant fully 
to investigate tlie facts to be relied npon at the trial. 

4. What wlll the défendant contend, under section XIV of its answer, Is 
the différence between "the alleged invention claimed" in patent in suit No. 
1,101,26!) and "the invention to which the inventor made oath"? 

Complainant further moves that, if said bill of particvilars be not delivered 
by the défendant to the complalnant's soliciter within 10 days from the 
entry of order hereon, so much of defendant's answer as sets forth prior 
pateiïts, publications, or namés of persons or concerns liaving prior Icnowledge, 
or havlng made prior use of inventions set forth in the patents in suit, or any 
of them.or having independentlyinvented the same, be stricken out, and that 
the défendant be debarred from taUing any testimony herein relating to such 
prior patents, publications, knôwledge. Invention, or use, and for a further or- 
der that any and ail costs and expansé incurred by the complainant in pre- 
paring to meet proof as to the matters specified by the défendant in such bill 
of particulars, pfoof of whicli shall not be offered by défendant at the trial, 
be paid by the del;endant, without référence to the final outcome of the suit. 

Complainant further moves that, if the particulars of défense to be filed by 
the défendant pursuant to order éntered hereon be incomplète or Insufficient, 
the complainant be awarded eosts agàinst défendant, regardless of the ultimate 
outcome of the trial of this cause. 



WIRTALLA et al. v. HALL. 

(District Court, P. New Jersey. September 6, 1916.) 

No. 385. 

1. Patents <S=>328 — Validity and Infbingement — Loom Heddle-Fbame. 

The Wirtalla patent, No. 729,477, for a loom heddle-frame, in view of 
the prior art is void for lack of invention ; also held not infringed, if 
couceded validity. 

2. Patents <S=5l7 — Invention — Mechanical Skili.. 

The dividing of a thing which in the prior art was whole into parts, 
or the making of a part removable which was previously irremovable, 
does not constitute patentable invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 16, 17; Dec. 
Dig. <S=>17.] 

In Equity.. Suit by Rudolph G. Wirtalla and the Steel Heddle 
Manufacturing Company against Isàac A. Hall, individually and doing 
business as LA. Hall & Co. On final hearing. Decree for défendant. 

Russell M. Everett, of Newark, N. J., for complainants. 
John W. Steward, of Paterson, N. J., for défendant. 

ORR, District Judge. This is an ordinary patent suit, wherein the 
testimony was taken otherwise than in open court. The plaintifiE 
Wirtalla, who |s a citizen of New Jersey, is the patentée and owner 
of letters patent of the United States, No. 729,477, issued to him May 
26, 1903, for a loom heddle-frame. The plaintiff corporation, which 
is à citizen of the state of Pennsylvania, is a sole and exclusive licensee 
under said patent to manufacture and sell the subject thereof. The 
défendant is a citizen of New Jersey, engaged in manufacturing and 
dealing in gênerai silk mill supplies. 

The bill charges the défendant with infringing the rights of the 

^=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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plaintiffs by the manufacture and sale of heddle-f rames which em- 
body the important features of the heddie-frame described in the 
patent in suit. The answer avers that the patent is invalid for want 
of invention in view of the prior art, and further that, even if it were 
a valid patent, the heddle-frames manufactured and dealt in by the 
défendant do not infringe any of plaintifï's rights. 

A loom heddle-f rame is a necessary part of machinery for use in 
weaving. So far as appears in this case, it is a light, rectangular f rame 
having within it, and near the top and bottom, horizontally disposed 
bars, called heddle-bars, which support or carry vertically disposed 
heddles, each of which is intended to receive a warped thread through 
its eye, which is midway between its ends. The heddles are, in ordi- 
nary practice, of métal, and hâve longitudinal slots in their ends, by 
means of which they are strung upon the top and bottom heddle-bars. 
The heddle-bars are ordinary flat strips arranged edgewise, and hâve 
such dimensional relation to the slots of the heddles that the heddles 
are loose enough on the heddle-bars to permit them to slide or shift 
thereon. It is perhaps apparent, but at ail events is made clear by 
the testimony, that the top and bottom heddle-bars, because of their 
length and otherwise small dimensions, should be supported between 
their ends to the heddle-frame, lest they be distorted by reason of 
the many heddles strung thereon, and by reason of the use of many 
heddle-frames in the same opération. 

Before considering the means of supporting or staying the heddle- 
bars, it is proper to consider the use to which the heddle-frame is put. 
As has been noted, the heddles carry through their eyes the warped 
threads. There must be more than one heddle-frame in use for weav- 
ing. Heddle-frames with the warped threads through the heddles are 
so disposed that by suitable mechanism some of the heddle-frames are 
caused to move upward and others downward, thus forming the "shed" 
for the shuttle to pass through. There may be thousands of warped 
threads used in weaving. To prevent distortion of the heddle-bars, 
stay-hooks hâve been ùsed for many years to hold the heddle-bars in 
more or less firm position in relation to the top and bottom parts of 
the heddle-frame. 

[1] The patentée, in his spécification, states his object to be as fol- 
lows: 

"My invention relates to Improvements in loom heddle-frames of that class 
wherein a séries of heddles are strung on heddle-bars, the Uitter belng stayed 
in place by hooks attaohed to the end portions of the frame. Heretofore con- 
sidérable difflculty has been experienced by operators in adjusting the heddles 
within the frame and In applying or removing the heddles. This Is due, 
prlmarily, to the attachment of the stay-hooks to the frame in a substantlally 
permanent way, and this makes it necessary for the operator to forcibly lift 
the heddle-bars over the hooks, which practice is objectionable for two reasons: 
First, the heddles are strained or stretched lengthwise to such an extent that 
they are frequently broken or made useless ; and, secondly, the application of 
force by the hands hurts them to such an extent that operators object to 
ehanging the heddles. 

"The object that I bave in view is to provide means by which the adjust- 
ment, removal, and insertion of the heddles can be easily, quickly, and readily 
performed wlthout hurting the hands of the operator, because it is not neces- 
sary to forcibly lift the heddle-bars and strain the heddles strung thereon. I 
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attaln thèse objects by the employment of a stay-hook, -which is removably at- 
tached, to the heddie-frame and Is easlly slipped f rom engagement with thé 
heddle-bars." 

It is perhaps not necessary to refer at greater length to the spécifi- 
cations. What the patentée appears to hâve done has been to insert 
two rods through the vertical sides of the f rame, and Avithin the f rame 
and parallel and near to the upper and lower parts of the framë re- 
spectively. Thèse rods are bolted at their ends upon the outside of the 
f rame, and may be removed and replaced as desired. The rods pass 
through the eyes of stay-hooks, which hooks tend to hold in place the 
heddle-bars. As many stay-hooks may be used upon the rod as is 
deemed proper. The rod itself is intended to be held in fixed rela- 
tion to the portion of the frame v^^ith which it is parallel and more 
closely placed. It is braced by the employment of eyes on the frame, 
through which eyes it extends, as well as through the eyes of the 
stay-hooks. The patent, however, is not limited to the use of rods 
extending clear through the frame, but, as appears in Fig. 3, contem- 
plâtes rods of shorter length held by eyes on the frame to which the 
.stay-hooks are attached. The claims of the patent in suit are as fol- 
lows: 

"1. À loom heddle-frame havlng heddle-supporting bars, a rod or boit 
fastened removably to said frame, and a stay-hook flttéd to said rod or boit 
and the heddle-supporting bar, whereby the rod or boit may be withdrawn f rom 
the frame and the hook may be slipped from engagement with the heddle- 
supporting bar. 

"2. A loom heddle-frame havlng heddle-supporting bars, a séries of stay- 
hooks engaging with said bars, and a rod or boit secured removably to the 
frame, said stay-hooks being threaded on the rod or boit and adapted on the 
withdrawal of said rod to be easlly disengaged from the heddle-supporting bar. 

"3. A loom heddle-frame havlng heddle-supporting bars, a removable rod 
or boit attached to said frame, and a stay-hook loosely and slidably fltted on 
.said rod or boit and engaging removably with the heddle-supporting bar. 

"4. A loom heddle-frame having a heddle-supporting bar, a rod or boit se- 
cured removably to the frame, an eye fastened to the frame and engaging 
said rod or boit, and stay-hooks threaded on the rod or boit and engaging the 
heddle-supporting bar." 

In view of the évidence offered by the défendant as to the state of 
the prior art, this court has been unable to find invention in the ap- 
paratus of the patent in suit. The plaintift' Wirtalla was, at the date 
of his application for the patent in suit and for some years after, 
superintendent of the Astoria Silk Works on Long Island. His term 
of service there lasted some 17 years. In his testimony he states what 
led him to adopt the form of heddle-frame disclosed in the patent as 
follows : 

"Q. 6. What led to the inaking of the invention covered by your patent No. 
720,477? A. When the tlat steel heddle first was put on the market, the 
f rames used for them were of the old style, and caused much trouble to the 
operatôr in handling them. 

"Q. 7. What W'as this trouble? A. The f rames used at that time consisted of 
two wooden rails, two wooden end pièces, and two heddle-bars on which the 
heddles were strùng. Thèse heddle-bars were supported by stay-hooks which 
were fastened into the wooden rails. In order to put the heddle-bars into the 
frame for Opération, they had to be lifted bver those stationary hooks, which 
the operators objected to, as it hurt their hands. Those operators, who had 
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most to do wîth fllling the franies with heddles and heddie-bars, were on the 
point of rejecting the steel heddles, whlch were satisfactory In every way. I 
told those pérsong who complalned to me about thls that I would do my best 
to get up a frame which would do away with the lifting of the heddle-bars 
over the stay-hooks, as we were ail in favor of the flat steel heddle ; they 
lasted for years, where the thread heddles which we formerly used Would not 
last In some cases for a month. In order to continue to use the flat steel heddle, 
I was forced to get up a frame which was satisfactory and could be used with- 
out annoyance to the operator. I worked on this frame for some time, and 
the outcome was the frame which I bad pateuted in the patent in suit." 

This court is satisfied that the heddle-frame of the patent was just 
such a frame as any other man in Wirtalla's position would perhaps 
hâve adopted to hâve obtained the object he was after. What the pat- 
entée did was substantially to make the top of the heddle-frame and 
the bottom of the heddle-frame each in two parts, one of which was a 
rod of métal and was removable. To the removable part of the top 
and of the bottom of the frame he engaged the stay-hooks, which them- 
selves could be removed from the removable part of the frame. By 
so doing he overcame an objection which his employés had made to the 
f rames theretofore used by them, which objection was founded upon 
the fact that the stay-hooks were attached to the frame in a substan- 
tial permanent way. Whether he had knowledge of the, prier art as 
-disclosed in prior patents is immaterial, yet his long service to the As- 
toria Silk Works would reasonably lead to a presumption that he was 
well acquainted with the art of weaving and with the various utilities 
employed in that art. 

[2] It is impossible to find invention in a case like the présent, 
where a patentée divides that which is whole into parts, or where a 
patentée makes a part removable which is intended by his predecessors 
in the art to be irremovable. An experienced mind has under consid- 
ération many ways by which that which is removable may be held as 
firmly in place as though it were irremovable. The language of Mr. 
Justice Bradley in Atlantic Works v. Brady, 107 U. S. 192-205, 2 Sup. 
Ct. 225, 27 L. Ed. 438, appears to be more and more pertinent because 
of the multiplicity of patents issued yearly by the United States. It is 
well that it be of ten quoted, that it may be more constantly in mind, and 
act as a corrective of abuses to which the public may be subjected. He 
said : 

"The process of development in manufactures créâtes a. constant demand 
for new appliances, which the skill of ordinary head workmen and engineers 
is generally adéquate to devise, and which, indeed, are the natural and prop- 
er outgrowth of such development. Each step forward prépares the way for 
the next, and each Is usually taken by spontaneous trials and attempts in a 
hundred différent places. To grant to a single party a monopoly o( every 
slight advanee made, except where the exercise of invention, somewhat above 
ordinary meehanical or engineering skill, is distinctiy shown, is unjust in 
principle and injurions in its conséquences. The design of the patent laws 
is to reward thpse who make some substantial discovery or Invention, which 
adds to our knowledge and makes a step in advanee in the useful arts. Such 
inventors are worthy of ail favor. It was never the object of those laws to 
grant a monopoly for every trifling device, every shadow of a shade of an 
idea, which would naturally and spontaneously occur to any skilled mechanic 
or operator in the ordinary progress of manufactures. Such an indiscriminate 
création of exclusive privilèges tends rather to obstruct than to stimulate in- 
vention. It créâtes a olass of spéculative schemers, who make it their busi- 
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ness to watch the advanclng wave of improvement, and gather Its foam in 
the forin of patented monopolies, which enable them to lay a heavy tax upon 
the industry of the cpuntry, without contrlbutlng anythlng to the real ad- 
vancement of the arts. It embarrasses the honest pursult of business wlth 
fearsi and appréhensions of concealed liens and unlvnown llabilities to law- 
sults and vexations aceountings for profits made in good falth." 

In United States patent No. 36,166, issued to H. Parsons under 
date of August 12, 1862, foi "improvement in harness for looms," this 
statement is made : 

"The heddle-bars may-be stiffened or braced centrally by hooks or supports 
* t, or in any désirable nianner." 

In the reissued United States patent No. 9,220, to D. C. Brown, is- 
sued May 25, 1880, for "harness for looms," there is the disclosure of 
rod hooks adjustably attached to the top and bottom of the heddle- 
f rame, and which also brace the heddle-bar. The United States patent 
to Fehr, No. 673,499, discloses stay-hooks which support the heddle- 
bars, yet which are attached to and slide upon the horizontal part of 
staple-like brackets extending from the frame, the horizontal portion of 
which bracket is between the heddle bar and the top or bottom of the 
f rames in the same relative position that the rod or boit of the patent in 
suit occupies. The United States patent No. 253,335, issued February 
7, 1882, to J. Ashworth, for a heddle-frame, was siiflficient'df itself to 
suggest tô Wirtalla the apparatus of thé patent in suit, in the spécifi- 
cations of the Ashworth patent there is this statement: • 

"The invention consists in the conibination, with the heddle-frame having 
slotted side bars, the heddles, and the ordlnary bars upon which the heddles 
are strung, of additional oùter bars or rods and links and hooks or eyes for 
uniting the said bars and Connecting them with the frame, wherehy the ordi- 
iiary Inner bars upon which the heddles are strung are prevented from bending 
and twisting and the heddles are renderéd easily changeable, as will be here- 
inafter fully desciibed." 

The rod or boit of the Wirtalla patent is the outer bar or rod of the 
Ashworth patent. It passes through suspending hooks or eyes rigidly 
attached to the frame and through suspending sUdes or links, through 
which also passes the proper heddle bar. The suspending slides or 
links of the Ashworth patent are the équivalent of the stay hooks of 
the Wirtalla patent. The bars or rods B of the Ashworth patent are 
removable, and are seçured removably to the frame, and the stay- 
hooks are threaded thereon. 

Without further comment on the prior art, it is sufficient to find 
that there was disclosed therein every élément of each ôf the claims of 
the patent in suit. It is well to note, also, that there is no évidence in 
the case that the Wirtalla heddle-frame leaped at once into gênerai use, 
thus creating a presumption of novelty. Steel heddles had not been 
long in use. Therefore to use them with the existing apparatus of the 
art, some change therein was reasonably necessary. As appears by the 
catalogue of the plaintifï corporation, issued in the year : 1908, and 
from other évidence, heddle-frames other than those like Wirtalla's 
are sold and used. 

It is urged, however, that the utility of the patented frame is an im- 
portant factor in determining its patentability, The défendant cannot 



m BB SHELLT 311 

deny the utility of the patent, because for at least a ycar, and perhaps 
longer, he manufactured Wirtalla's heddle-frame under a license. 
Such relationship to the patentées does not estop him f rom denying the 
validity of the patent for want of invention. The interest of the pub- 
lic must be protected. 

As there was no invention by Wirtalla, little need be said with re- 
spect to infringement. If the Wirtalla patent could be deemed valid, 
its scope would necessarily be limited to the exact device or arrange- 
ment therein shown. The apparatus of the défendant difïers f rom that 
of the patent in this: That the rod or boit does not extend through 
the sides of the f rame or into the sides of the f rame. It is held to 
the top or bottom of the frame, as the case may be, by eyes on the 
frame, it is true, and as well passes through the eyes of the stay-hooks, 
but it has no nuts at either end. Being within the plane of the frame, 
and not extending through the sides thereof , it cannot be removed from 
the frame without a slight distortion for the purpose of moving one 
end out of the plane of the frame before removing the same from the 
eyes of the frame or the eyes of the stay hooks. Furthermore, the 
évidence satisfies the court that, while it may be removed as last above 
indicated, yet in practice it is not ordinarily removed when it is desired 
to remove the heddle-bars and heddles from the frame. There is suf - 
ficient play in the heddle-frame of the défendant to permit the opera- 
tor to raise the heddle-bars over the stay-hooks and thus release them 
from the frame. 

The bill must be dismissed, at the cost of the plaintiflfs. Let a decree 
be presented. 



In re SHELLY. 
(District Court, D. New Jersey. Augnst 28, 1916.) 

BANKnUPTCT <S=>140(1) PbOPEBTT PaSSING to TbUSTEE CONSTEUCTIOW OF 

Building Conteact. 

Under provisions of a building contract authorizlng the owner, on de 
fault of the coutractor, to finish the building at his expense, and that ail 
materials delivered on the premlses should be the property of the owner, 
any remaining after completlon of the building to belong to the con- 
tracter, where the contractor ceased work and became bankrupt, his 
trustée was not entitled to unused materlals then on the premlses, al- 
though having the status of a créditer, with an exécution or lien glven 
hlm by Bankr. Act July 1, 1898, c. 541, { 47a (2), 30 Stat 557, as amended 
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St 1913, § 9631), but 
the owner had the right to use such materlal in completlng the building, 
belng liable to the trustée only for whatever, if anythlng, remained due on 
the contract prlce after deducting the expense incurred in addition to 
such inaterlal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. {{ 198, 199; 
Dec. Dlg. <Ê=»140(1).] 

In Bankruptcy. In the matter of Oswin W. Shelly, bankrupt. On 
review of décision of référée. Affirmed. 

David W. Kahn, of New York City, for trustée. 

Wm. S. Bennet, of New York City, for E. & Z. Van Raalte. 

<$=sFor otber cksss lea lame topfc ft KBY-NUMBER In aU Ka]r-Numb*red DlgràU & IndezM 
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RELLSTAB, District Judge. E. & Z. Van Ràalte, a corporation, 
in November, 1913, entered into a written contract with Oswin W. 
Shelly for the érection by him of a building-. Payment was to be made 
as the work progressed, based on the architect's estimate ; 20 per cent, 
being retained until the completion of the work. The contract pro- 
vided, inter alla : 

"Fourth. Should the contracter at any tlme flurlng the progress of sald 
work refuse or neglect to sùpply a sufflciency of materlals or workmen, the 
owner shall hâve power to provide materials and workmen, after three days' 
notice in writlng being given to finish the said work, and the expense shall 
be deducted (rom the amount of the contract." 

"Ninth. Alï work and materlals delivered on the premises to form part of 
the Works are to be consldered the property of the owner and are not to be 
removed without its consent, but tlie contractor shall hâve the right to re- 
move ail surplus materials after the completion of the work." 

Thèse , provisions are common in building contracts made in New 
Jersey and are intended for the protection of the owner. Shelly be- 
gan work and received one payment. He ceased work on December 
13, 1913, and a few days thereafter became bankrupt. During the 
progress pf the work materials for use in said building, but not actually 
used by him, appraised at $1,782.52, were brought upon the premises, 
and were still there at the time the pétition in bankruptcy was filed. 
Upon the failure of the bankrupt to proceed with the work after being 
notified as provided for by paragraph 4 of the contract, E. & Z. Van 
Raaite (hereafter called the owner) finished the work, the materials 
remaining on the premises being used in completing the construction. 

The cost of completing the work exceeded the contract price by 
more than the appraised value of said materials. The proceedings 
under review were for the purpose of determining whether said owner 
or the trustée in bankruptcy was entitled to said materials. The 
référée decided in favor of the owner, relying on Duplân Silk Com- 
pany V. Spencer, 115 Fed. 689, 53 C. C. A. 321. In that case it was 
held by thç Circuit Court of Appeals for this circuit that: 

A provision of a building cdntract that the owner may, in case of default 
by the contractor, proceed to finish tlie building hlmself, and, tc) that end, use 
materlals brought by the contractor on the ground for the purposes of the 
building, being accountable to the contracter for any excess of the unpaid con- 
tract price over the cost of completion, is not one for a forfeiture, which must 
be strletly construed against the owner, slnce It does not Involve the taklng 
of any property of the contractor by way of penalt.v or punlshment, but Is in 
the interest of both parties, and is to be fairly construed to efCect its purpose. 

The trustée contends that to the facts of the présent case such dé- 
cision is inapplicable, but, if it covered such facts, it was superseded 
by the amendment of June 25, 1910, to section 47 of the Bankruptcy 
Act, and cites Titusville Iron Co. v. N. Y., 207 N. Y. 203, 100 N. E. 
806, as an aijthority. for such contention, and that the trustée, ,and 
not the owner, is entitled to the value of the said materials. 

The différence in facts is said to be that in the Spencer Case the 
owner, after finishing the building on the default of the contractor and 
approprïating unused materials in doing so, was accountable to the 
contractor for any excess of the unpaid cQntract..,priceo.ver the cost 
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of completion, while in the instant case the materials brought upon 
the premises becàme the property of the owner by virtue of the ninth 
paragraph of the coritract, and that it would net be accountable to 
the builder for such appropriation. 

r do ndt think this is the proper construction of that paragraph. It 
is to be read in the light shed upon it by the other provisions of the 
contract, notably the fourth paragraph. Under the ninth paragraph 
the interest of such owner in the materials delivered on the premises 
was riot absolute. To the contractor was reserved the right to remove 
ail surplus materials remaining after the completion of the works. 
Under paragraph 4 only the expense to the owner of finishing the 
building was to be charged against the builder, so that it is manif est, 
if the materials left on the premises were used in completing the 
building, the cost of finishing would be less by just the value of said 
materials. In case the cost was less than the amount of the contract 
priée, the surplus belonged to the builder. If it exceeded such price, 
the amount of damages for which the builder was liable for not per- 
forming his contract would be less by the value of the materials so 
used. 

On the facts, the Spencer Case is still authoritative. Did the amend- 
ment of 1910 change the law, so as to make that case no longer con- 
trolling? Said amendment has undoubtedly wrought a great and a 
bénéficiai change in f avor of the gênerai creditors. Their représenta- 
tive, the trustée, is no longer pinched by the close-fitting shoes in which 
he was theretofore said to stand. He now has the more serviceable 
footing of a judgment créditer holding an exécution duly returned 
unsatisfied or a créditer holding a lien by légal or équitable proceed- 
ings. Section 47a (2), Bankruptcy Act. 

What is the character of the interest which the owner secured in 
said materials? If the bankrupt had used said materials in the build- 
ing, and then gone into bankruptcy, and the building was thereafter 
completed by the owner at a cost greater than the contract price, the 
value of said materials would not be an asset in the bankrupt's estate, 
and would hardly hâve been claimed as such by the trustée. Yet in 
principle, though not in form, that is just what the trustée now claims. 
The contract expressly authorized the finishing of the building by 
the owner when the contractor failed to do so, and while in terms it 
did not contemplate a loss when finished by the owner, yet a loss was 
necessarily implied as a possibility. 

The loss incurred in completing the building was less by the value 
lof the materials on hand and used than it would hâve been in the 
absence of such materials, and the appropriation of said materials 
in accordance with the express terms of the contract, in the absence 
of f raud, cannot be made the basis of mulcting the owner, merely be- 
cause it inured to its benefit. Those materials, after being used in 
said building, are in a situation no différent, so far as the présent 
controversy is concerned, from that which would hâve existed if they 
had been put into the building by the bankrupt, and he had then 
finished it at a loss to himself. 
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Had thèse materials been used otherwise than in completing said 
building, or had the owner not having so used them refused to de- 
liver them to the trustée, it would be liable for their value. Having 
used them in the way authorized by the contract, and such use having 
reduced the loss in finishing the building, neither the building into 
which said materials were put, nor the owner thereof , would be liable 
for their value to a creditor holding an unsatisfied exécution or lien, 
and hence not liable to the trustée in bankruptcy. Duplan Silk Co. 
V. Spencer, supra, 115 Fed. 695, 53 C. C. A. 321, so held, and no case 
in New Jersey bas been brought to my attention that holds otherwise. 
The only: interest the bankrupt had in such materials, and the only 
one that could be reached by any one of his creditors, whether through 
légal or équitable proceedings, was the possible one of there being 
a surplus, after deducting the cost of finishing such building, over the 
contract price, and that, as already noted, is nonexistent in this case. 

In Titusville Iron Co. v. City of N. Y., supra., the case principally 
relied upon by the trustée, the contract between the owner and builder 
was radically différent in respect to the rights of the contractor. It 
provided that the expense incurred in the completion of the contract — 

"sliaU be à charge against the contractor, who shall pay to the party of the 
flrst, part [clty] the exces.s thereof, if any, over andabove the unpaid balance 
of the amount to be pald under this contract ; and the contractor shall 
hâve noclaim or demand to such iinpaid balance, or by reason of the nonpay- 
ment thereof to him, and shall forfeit ail daim, to any moneys rètained." 

This provision distinguishes that case from the one now considered 
as well as the Spencer Case. In the New York case the contract pro- 
vided for a, for feiture of the contractor's property in case of his de- 
fault, whereas in the Spencer and in the instant caSe^ as shown, a 
forf eiture was neither agreed upon nor claimed by the owner. The 
différence in the two classes of cases was recognized by the New 
York court, for in that behalf it said : 

"There is a vital distinction between the contract in the case • of Dnplan 
Sllk Co. V. .Spencer, 115 Fed. 689 [53 C. C. A. 321], and the one in the case at 
bar. There, as pointed out in the opinion, there was no forf eiture of unused 
materials, but they were applied to the completion of the contract, and if the 
contract was comiileted at a cost less than that whlch Would be due the con- 
tractor, had he finished the contract, he was entitled to the^ strplus. In the 
présent case it is expressly provided that the contractor: shall, hâve no clalm 
for any un]iald balance, and shall forfeit ail clainis to any moneys retalned. 
Therefore, If, on the other questions, the case clted were an authority in this 
State, the distinction pointed out would make the décision there rendered 
inapplicable to the présent case." 

The Spencer Case, in my judgment, bas not been superseded by the 
said amendment of 1910, and still furnishes the rule governing the 
décision of this case. 

The referee's décision is affirmed. 
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In re ROSENTHAL BROS. 

Ex parte UNITED STATES. 

(District Court, S. D. New York. July 7, 1916.) 

Bankrtjptcy <@=»346 — Pkioritt — "Taxes" — Duties. 

Under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (Comp. St. 
1913, § 9648), declaring that ail taxes due and owlng the United States 
shall be entltled to priorlty, duties Imposed upon imports and due from 
a bankrupt must be treated as taxes, and the United States' claim there- 
for is entltled to priorlty ; the word "tax," as used in the statute, mean- 
ing a burden laid upon indivlduals or property for the support of the gov- 
ernment, Includlng duties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dig, .©=>346. 

For other définitions, see Words and Phrases, First and Second Séries, 
Tax.] 

In Bankruptcy. In the matter of the bankruptcy of Rosenthal 
Bros. The United States of America claimed priority for balance 
due upon duties imposed on goods imported by the bankrupts. On 
pétition to review the order of the référée, holding the United States 
entitled to priority. Order affirmed, and pétition denied. 

This is a pétition to review the order of a référée in bankruptcy 
holding the United States entitled under section 64a of the Bankruptcy 
Act to a priority in thc' payment of a claim. The claim was for the 
balance due the United States upon duties imposed upon silks im- 
ported by the bankrupts. The original amount of the duties had been 
reduced by sale of the goods, but a balance of $651.33 remained, which 
was concededly owed by the bankrupts. 

Charles L.;Greenhall,of New York City, for petitioner. 
Earl B. BarneS) of New York City, for respondent. 

LEARNED HAND, District Judge. The question turns upon 
whether the duties were a "tax" under section 64a. In re Pedlow, 32 
Am. Bank. Rep. 808, Référée Dexter held that duties were not taxes 
and this was affirmed by Judge Hough in an unreported décision. 
That décision, however, was certainly intended only to serve as a 
stepping stohe to a final décision, not as a bihding précèdent, as clearly 
appears from the mémorandum handed down. Therefore I shall not 
treat it as such. 

The word "tax," in section 64a, is certainly used broadly. New 
Jersey v. Anderson, 203 U. S. 483, 492, 27 Sup. Ct. 137, 51 L. Ed. 
284. It covers a franchise license tax, which is rather akin to an excise 
upoq the privilège of doing business in corporate form than to a tax 
proper. The language used of the section in New Jersey v. Anderson, 
supra, 203 U, S. 492, 27 Sup. Ct. 137, 51 L. Ed. 284, would include 
a duty or impost. It is as f ollows : 

"Geherally speaking, a tax is a pecunlary burden laid upon indivlduals or 
' property for' the purpose of supportlng the government." 

(S=»For other cases see same topic & KKY-NUMBER In ail Key-Numbered Dlgests A Indexes 
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A case like United States v. 59 Demijohns (D. C.) 39 Fed. 401, îs not 
in point, because it construes the word "tax," when it occurs in a stat- 
ute which distinguishes between taxes and duties. Hère the word is 
used alone, apparently to cover ail sorts of governmental exactions. 

Were it not true, a strange resuit would foUow. Taxes would 
bave a priority, ail debts to the United States would hâve a priority, 
though in later order, duties alone would share equally with ail 
other creditors. I say that debts to the United States would bave 
priority, because that is the obvious implication from Guaranty Co. v. 
Title & Security Co., 224 U. S. 152, 32 Sup. Ct. 457, 56 L. Ed. 706. 
It is true that the only question in that case was of the priority between 
debts to the United States and wage claims, yet some priority was 
certainly supposed to be enjoyed by debts to the United States by vir- 
tue of section 64b(6). 

The sovereign has always claimed priority in the payment of claims 
due it, and there is no conceivable reason to my thinking why an arti- 
ficial distittction should bé made because section 64a was not redundant 
in its expression. 

Order affirmed ; pétition denied. 



In re FORBES. 

(District Court, D. Massachusetts. August 16, 1916.) 

No. 19617. 

Bankkuptcy <S=»84 — Invoi.untaky Pedceedings— Amendment of Pétition. 

It Is doubtful whether a court of bankruptey has power to allow thp 
amenciment of an involuutary pétition alleglng new acts of bankruptey 
more than four months after such acts were committed. If the power 
exists, it should not be exercised, except on a showing of due diligence on 
the part of the créditer and that the interests of justice require such 
action. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 126-129 ; Dec. 
Dig. <S=84.] 

In Bankruptey. In the matter of Elon E. Forbes, alleged bankrupt. 
On motion to amend pétition. Denied. 

Fred I,. Norton, of Boston, Mass., for creditors. 

Thomas B. Hughes, of Boston, Mass., for alleged bankrupt. 

MORTON, District Judge. The pétition was filed on June 14, 1913. 
Thé only acts of bankruptey therein alleged were two preferential 
transfers on ior about February 15, 1913; the first being to E. L. 
Guiger of property to the value of $600, and the second to the Ameri- 
can Radiator Company of property also to the value of $600.. On 
May 26; 1914, one of the petitioning creditors moved to amend 
the pétition, by adding four other preferential transfers, made to dif- 
férent parties from those named in the original pétition, the latest of 
which is alleged to h^ve taken place on or about March 1, 1913; i- e., 
almost 15 months prior to the application to amend. The creditor 

<@=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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allèges that it was ignorant of thèse transfers at the time when the 
pétition was filed ; but it does not allège any déception or f raudulent 
concealment by the alleged bankrupt. 

It has been expressly decided in this district that the court has no 
power to allow an amendment to a pétition setting up a new, separate, 
and independent act of bankruptcy which occurred more than 4 months 
before the application to insert it in the pétition. In re Lewis Shoe 
Company (D. C. Mass., No. 13534) 235 Fed. 1017, opinion of Dodge, J., 
October 27, 1908. See, too, Re Haff, 136 Fed. 78, 80, 68 C. C. A. 
646 (C. C. A. 2d Circuit). In neither of thèse cases, apparently, was 
the attention of the Court called to In re Shoesmith, 135 Fed. 684, 
68 C. C. A. 322, in which a décision contrary to that in the Haff Case 
was reached by the Court of Appeals for the Scventh Circuit, nor to 
the case of International Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 
866, on which the Shoesmith décision was rested. 

Even if the court has power to allow amendments of this character, 
it certainly ought not to do so, except upon a showing that the peti- 
tioner was duly diligent and that the interests of justice require such 
action. In re Crowley & Hoblitzell, 1 N. B. R. 516, Fed. Cas. No. 
11,644; In re Lenoard, Fed. Cas. No. 8,255. While there were in this 
case some unusual circumstances, it cannot be held, in view of the 
long delay, that the petitioners hâve established due diligence on their 
part in presenting the application to amend. 

The pétition to amend must therefore be denied. 



NKVADA-CALIFORNIA POWEK CO. T. HAMILTON, County Treasurer,. 

étal. 

SAME V. FRANKLIN, County Treasurer, et aL 

(District Court, D. Nevada. June 19, 1916.) 

Nos. A-31, A-32. 

1. Courts €=5>328(1) — Fedeeal Courts — Jurisdictiok — ^DiVBEsrrr o» CrnzsN- 

snip. 

The fédéral District Court lias jurisdiction of a suit Involving $3,000 
or more, wliere the parties are cltizens of différent states. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. § 890; Dec. Dlg. 
<S=>:i2S(l).] 

2. CouBTS ©=3303(2)— Actions Against State — B^debal Courts — Jubisdic- 

Tio.-^. 

Desjiite the constitutional amendment deprlvlng the fédéral courts of 
jurisdiction of a suit against a state by a private individual, the fédéral 
courts uiay take jurisdiction of a suit to enjoin state or county officers 
from illégal exactions under color of state tax stntutes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. J 844 1^ ; Dec. Dig. 
<S=»303(2).] 

8. Taxation ®=>397 — Authority of State — Pbopebtt Without Statk. 

Complaiuant, whose power plant and water rights are located In Call- 
fornia, owus transmissipu Unes extending into southem Nevada, where 
the greater part of Its electric current is sold. Though the more yaluable 

^ssFoT otber cases 8e« same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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part of plalntlff's property was loçated in Callfornia, that state taxed It on 
about 15 per cent, of the value of its entlre property. Held, that the state 
of Nevada could not, on the theory that practlcally 85 per cent, of its in- 
come was derived from Nevada, tax plalntiff on a valuation made from 
capltalizlng such income at 10 per cent., for, as the Income necesaarlly re- 
sulted from current generated in Callfornia, the state of Nevada could 
not, though the state of Callfornia had not taxed plaintifE on ail its 
property, impose taxes on property not located in Nevada. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 672 ; Dec. Dig. 
<S=397.] 

4. Taxation <S=397 — Interstate Corporations — Carriers. 

AVhere an Interstate corporation, as a carrier or irrigation company, 
owns property in several states, each state, for purposes of taxation, 
may value the entire property and Impute a fair proportion of the aggre- 
gate value to that portion lying within its borders. 

[Kd. Note. — Por other cases, see Taxation, Cent. Dig. § 672 ; Dec. Dig. 
©=397.] 

5. Taxation ®i=>397— Interstate Oorpoeation» — Assessment. 

The most vaUiable portion of complainant's property Is pernianently 
located in Çalifornia, aiid 85 per cent, of its transmission Unes are in 
Nevada. If the value of the entire property for the purpose of taxation 
Is ascertalned by capltaliring Its net earnings, and 85 per cent, of 
thls valuation is assessed as the value of the comparly's property In 
Nevada, simply because 85 per cent, of the company's transmission Une 
mileage is in Nevada, th« assessment is bad. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 672; Dec. Dig. 
®=397.] 

6. Taxation ■g=>608(12)— Liens — Oloud on Title. 

Under Rev. Laws Nev, § 3666, making a tax deed conclusive évidence 
of title, except as against actual fraud or payment of taxes by oue not a 
party, enforcement of an illégal tax assessment, under whlch proceedlngs 
were klioilt to be brought to sell land for taxes, wili: bé enjolned, for a 
tax deed based on such proceedlngs would eonstltute a cloud on the title. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1241; Dec. 
Dig. <®=608(12).l ■ 

7. Taxation ©=397— Assessments— Mode ot TAx:A'nbN. 

In assessing the property of an Interstate corporation, engaged in the 
sale of electric power and water, it is imj^roper to capitalize the earn- 
ings of the %vhole property and ascribe the total value to the distributing 
Unes as a mode of assessing such Unes for taxation. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 672; Dec. Dig. 
<S=>397.] 

8. Taxation <S=>608(5) — Assessments — Fraudulent Assessments. 

Where taxing officiais assess in a manner which they must know will 
produce inequallties and unjust assessments, their aets are to be treated 
as arbitrary or fraudulent. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1234 ; Dec. Dig. 



9. Taxation ®=>542 — Assessments — Recovbry of Taxes Illegally Exacted. 

Where an assessment of taxes on real property was not whoUy void, 

but was excessive, the taxes, if paid, cannot be recovered In an action 

against the taxing officiais, the payment, tbough made under protest, 

. being presumed to be voluntary. 

(Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1003-1005; 
Dec. Dig. <®=ï>542.] 

@=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests Se Indexes 
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10. Taxation <&=>608(10) — Collection — iNJrNcnoN — Adéquate Iîemedï at 

Law. 

Act Nev. Murch 20, 1913 (Laws 1913, e. 134) { 7, déclares that any piop- 
erty owner who has Institutecl court proceedings (or redress from any lii- 
crea.sed valuation of hls property, and who shall hâve paid his December 
iDstallment of taxes in fuU, may, on flUng wlth the treasurer of the 
county a eertiflcate of the clerk of any court that such Issue is pending, 
pay hls June installment In two separate payments, one payment In a 
sum whlch, when added to the December Installment, wIU represent the 
amount of taxes payable if computed on the valuatlon of the preceding 
fiscal year, plus the Ti?luation of any Improvement, and the other for the 
balance required to make up the fuU June installment, whlch sum shall 
be held to be dlsposed of accord! ng to the resuit of the Utlgatlon. Plain- 
tlff's assessment was so raised in 1914 that payment of the December 
installment would resuit in payment of a sum In excess of the taxes 
payable under the prior valuatlon ; the taxes being payable In two equal 
Installments. Helé, that section 7 did not aflford plaintift an adéquate 
remedy at law, and so plalntifC might, beIng a forelgn corporation, sue 
In the fédéral courts to enjoln the collection of the Illégal assessment. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. | 1239; Dec. Dig. 
<S=»608(10).] 

11. Removal or Causes <@=>41 — Bight to RemovaI/ — Diveesitt or Citizen- 

BHIP. 

An action by the state, under Eev. Laws Nev. §§ 8657-3664, to coUect 
taxes, cannot, though the défendant be a foreign corporation, be removed 
to the fédéral courts on the grounds of diverslty of citizenship, because 
the State is not a citizen. 

[Ed. Note.— For other cases, see Kemoval of Causes, Cent. Dig. §§ 82%- 
84; Dec. Dig. <S=»41.] 

12. Removal or Causes <S=»25(1) — Right to Bemoval — Constitution al Ques- 
tions. 

An action Instltuted In the state courts cannot be removed to the 
fédéral courts, on the ground that a question arising under the Consti- 
tution or laws of the United States is involved, unless the complaint nec- 
essarily shows that such questions are involved; it being insufficient 
that they be raised by the other pleadings, or in anticipation of dafenses. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59; Dec. Dig. ®=525(1).] 

13. Courts <g=>259 — Jurisdiction — Fedebal Courts — Equitt. 

Despite Judicial Code (Act March 3, 1911, c. 231) § 267, 36 Stat. 1163 
(Comp. St. 1913, § 1244), providing that suits in equity shall not be sus- 
tained in any court of the United States where a plain, adéquate, and 
complète remedy at law may be had, the several states Cannot, save in 
so far as the fédéral courts apply their remédies, restrict the équitable 
Jurisdiction of the fédéral courts, whlch, unless abridged by Congress, 
Is coextenslve with that of the English Court of Chancery at the time 
of the Révolution. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 795, 796; Dec. 
Dig. ®=259.] 

14. Courts <@=3335(1) — State and Fédérai Courts. 

An adéquate remedy at law, whlch can be administered only In a state 
court, Is not sufflcient to couipel a fédéral court to dismiss an équitable 
cause over whlch its jurisdiction Is otherwise valld and complète, and 
relegate the complainant for his only alternative relief to a state court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. fS 902, 903, 906, 907 ; 
Dec. Dig. «=335(1).] 

â=?For other cases se« same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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15. Taxation <&=>490 — Assessment — Natueb. 

An assessment imposed by the Nevada tax commission, crent-ed by Act 
Nev. March 20, 1913, Is conclusive, and has the effect ot a judgment, in 
the absence of fraud. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 872, 873; Dec. 
Dig. <S=>490.] i;^ 

16. Taxation i©==»60S(9)— Injunctton— Jubisdiction — Adéquate Rbmedy at 

liAW. 

JufUcial Code, § 267, déclares that suits In equity shail not be sus- 
talned. In any court in tlie United States where a plain. adéquate, and 
coinplete remedy inay he had at law. The property of plalntlfC, a foreign 
corporation, whicli was located in Nevada, was assessed at an excessive 
rate. Rev. Laws Nev. § 3664, enumerating tlie défenses against tax sults, 
wliich çnumerates fraud in the assessment, or fallure to comply witli the 
provi.sions of the act, provides that the défense that the assessment is 
ont of proportion to the actual value of tlie property assessed shall be 
effectuai only as to the excess. Held, that as a tax suit by the state of 
Nevada against plalntiff could not be removed by plalntifif to the fédéral 
court on the ground of dlverslty of citizenship, though plalntiff was a 
foreign corporation, as the défense against an excessive assessment, 
whlch could be Interposed at law, was not available in the fédéral courts, 
and as a state cannot restrict the Jurlsdictlon of the fédéral courts, the 
fédéral District Court had jurlsdietion to entertain a suit by plaintifE to 
enjoin enforcement of an excessive assessment ; it having no plain and 
adéquate remedy at law. 

[Kd. Note.— For other cases, see Taxation, Cent. Dig. § 1238 ; Dec. Dig. 
<S=608(9).] 

In Equity. Suits by the Nevada-California Power Company, a 
corporation, against Joseph Hamilton, as Treasurer and ex officie Tax 
Receiver bî the County of Esmeralda, and others, and against Na- 
thaniel K. Franklin, in his capacity as Treasurer and ex officio Tax 
Receiver of the County of Nye, and others. Injunctions pendente lite 
granted. 

John R. Dixon, of Los Angeles, Cal., and Newman Jones, of River- 
side. Cal., for plaintififs. 

George B. Thatcher, Atty. Gen., of Nevada, J. A. Sanders, Dist. 
Atty., of Tonopah, Nev., and M. A. Diskin, Dist. Atty., of Goldfield, 
Nev., for défendants. 

FARRINGTON, District Judge. June 24, 1914, the Nevada Tax 
Commission established the f ull cash value of plaintiff's property with- 
in this state at $1,492,815. Sixty per cent, of this was taken for the 
purposes of taxation, making the assessed value $895,689. As between 
the interested cpunties, this amount was apportioned $328,689 to Nye 
and $565,000 to Esmeralda. Mr. Shaughnessy, chairman of the Tax 
Commission, testifies that: 

"In finding the sald $1,492,815 as the fuU cash valuation of complalnant's 
property, and §895,689 for assessment purposes, the Commission toolc Into 
account Its nonphysical values, as well as the purely physical éléments. 
The sum taken theref ore was believed to cover the pverhead costs Incurred 
in the construction of the property, and also the franchise élément contem- 
plated by section 5 of the Tai Commission Law, in making up the collective 
unit valuation of the Power Company's property." 

<t=9For other cases see same topic & KBT-NUMBER In ail Key-Numbered Dlgests & Indexes 
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In October, 1914, the Power Company appeared before the Com- 
mission, complaining that this valuation was excessive, and would 
operate as an unlawful, unjustifiable, and unconstitutional discrimina- 
tion, whereby it would be deprived of the equal protection of the laws 
of the State of Nevada. Tnstead of reducing the valuation, the Com- 
mission raised it to $3,700,713, 60 per cent, of which, or $2,221,417, 
was fixed as the value for purposes of taxation. The effect of this 
change was to increase the Nevada tax of complainant from $21,850.29 
to $53,517.82. The Power Company then brought the présent suits, 
one against Joseph Hamilton, in his capacity as treasurer and ex 
officio tax receiver of the county of Esmeralda, and Michael A. Diskin, 
in his capacity as district attorney of the said county of Esmeralda, 
and Cylde P. Johnson, in his capacity as auditor of the said county of 
Esmeralda, and the other against Nathaniel K. Franklin, in his capacity 
as treasurer and ex officio tax receiver of the county of Nye, and 
John A. Saunders, in his capacity as district attorney of the said county 
of Nye, and William M. Grimes, in his capacity as auditor of the said 
county of Nye. In each the prayer was that it be adjudged that the 
fiîll cash value of plaintiff's property in Nevada at any time during 
the year 1914 was and is the sum of $1,220,843 ; that the valuation 
fixed for that year by the Nevada Tax Commission was and is unjust 
and inéquitable, and in so far as it exceeds 60 per cent, of said $1,220,- 
843 it is wholly void, and of no force or efifect; that complainant be 
granted writs of injunction, both temporary and permanent, restrain- 
ing the enforcement of the valuations or orders of the Nevada Tax 
Commission as against plaintiff, or from commencing or prosecuting 
any action or actions at iaw for the enforcement of said valuations 
and orders, or for the collection of any tax claimed thereunder; and 
that the treasurer of Nye county be directed to accept and receive 
$6,321.25, and the treasurer of Esmeralda county $11,382.60, or such 
other sums as the court may adjudge, in full payment of ail taxes 
levied or assessed against plaintiff within said counties for the year 
1914. 

Both suits are now before the court on complainant's application 
for orders of injunction pendente lite. Both applications bave been 
heard together, and will be disposed of in this opinion. 

[1, 2] 1. Complainant is a corporation organized and existing under 
the laws of the state of Wyoming ; ail the défendants are résidents and 
citizens of Nevada. The amount in controversy in each case exceeds 
$3,000. The cases, therefore, are within the jurisdiction of this 
court, unless they are in reality suits against the state, and therefore 
within the inhibition of the constitutional amendmcnt, which déclares 
the judicial power of the United States shall not extend to suits against 
a state. It would be an unfortunate construction of that amendment 
which would prohibit application to fédéral courts to protect rights 
guaranteed by the fédéral Constitution itself, when illegally invaded by 
state or county officiais. Thèse are not suits against the state, but 
against individuals, threatening wrong under color of authority from 
the state. 

235 F.— 21 
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It is alleged and admitted that, unless restràined, défendants will 
levy on complainant's property, advertise it as delinquent, take each 
step prescribed by statute for the enforcement of taxes exceeding 
$300, and thus compel payment of the taxes hère complained of. If 
the assessment be illégal, excessive, and fraudulent, défendants' acts 
thereunder and in connection therewith, if purely ministerial, will 
constitute a trespass. If the suits were against an officiai, as repré- 
sentative of the State, not specially charged with the exécution of the 
injurions acts, or threatening to perpetrate them, then the state would 
be the real party in interest and the real défendant. In that event, 
both suits could be dismissed, because, as we know, the state cannot, 
without its consent, be brought into court at the suit of a private in- 
dividual. On the other hand, when a state or county officiai has com- 
mitted, or is threatening to commit, an illégal or unconstitutional act 
under color of authority from the state, he is shielded by none of the 
state's immunity from suit; he becomes himself an actor; he incurs 
the liability of, and may be proceeded against as, the principal tort- 
feasor. 

In Hopkins v. Clemson Agricultural Collège, 221 U. S. 636, 642, 
31 Sup. Ct. 654, 656, 55 L. Ed. 890, 894, 35 h. R. A. (N. S.) 243, 
249, the rule and its reasons are thus clearly stated : 

"Immunity from suit is a high attribute of sovereignty — a prérogative of 
tlie state itself — wliicli cannot be availed of by public agents when sued for 
their own torts. The eleventh amendment was not intended to afford them 
freedom from liability in any case where, under color of their offlce, they 
hâve injured one of the state's eitlzens. To grant them sueh Immunity 
would be to croate a privileged class, free from liability for wrongs inflicted 
or Injuries threatened. Public agents must be liable to the law, unless they 
are to be put above the law. For how 'can thèse principles of individual lib- 
erty and right be malntained if, when violated, the judielal tribunals are for- 
bidden to visit penalties upon individual ofCenders * * * whenever they 
interpose the shield of the state? * * * The whole frame and seheme of 
the polltlcal institutions of this eountry, state and fédéral, protest' against 
extending to any agent the sovereign's exemption from légal process. Poin- 
dexter v. Greenhow, 114 TJ. S. 270, 291 [5 Sup. Ct. 903, 29 L. Ed. 185]. The 
many claims of immunity from suit hâve therefore been uniformly denied, 
where the action was brought for Injuries done or threatened by public pffl- 
cers. If they were indeed agents, acting for the state, they — though not 
exempt from suit — could successfully défend by exhlblting the valid power 
of attorney or lawful authority under which they acted. Cunningham v. 
Maçon & B. R. Co., 109 V. S. 446, 452 [3 Sup. Ot. 292, 609, 27 L. Ed. 992]. 
But if it appeared that they proceeded under an unconstitutional statute, 
their justification falled, and their claim of immunity disappeared on the 
production of the void statute. Besides neither a state nor an individual can 
confer upon an agent authority to commit a tort, so as to excuse the pér- 
petrator. In such cases the law of agency has no application — the wrong- 
doer is treated as a principal, and individually liable for the damages in- 
flicted, and subject to injunctlon against the commission of acts causlng 
irréparable injury." 

The distinction between suits against officers as représentatives of 
the state, and suits against officers threatening in the name of the state 
to do illégal and unconstitutional acts, is recognized in the authorities 
cited by défendants. For instance, in Ex parte Ayers, 123 U. S. 443, 
444, 8 Sup. Ct. 164 (31 L. Ed. 216) it is said: 
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"The court does not Intend to impinge upon the principle whlch Justifies 
suits agaînst Individual défendants who, under color of the authority of un- 
constitutional state législation, are guilty of personal trespasses and wrongs ; 
nor to forbid sults agalnst offieers in their officiai capaclty either to arrest or 
direct their officiai action by Injunction or mandamus, where such sults are 
authorlzed by law, and the act to be done or omltted is purely mlnisterlal, 
In the performance or omission of which the plaintiff has a légal interest." 

In Fitts V. McGhee, 172 U. S. 516, 529, 530, 19 Sup. Ct. 269, 274 
(43 L. Ed. 535) the court says : 

"tJpon examlnatlon it wlU be found that the défendants In each of those 
cases were offieers of the state, specially charged wlth the exécution of a 
State enactment alleged to be unconstitutlonal, but under the authority of 
whlch, It was averred, they were commlttlng or were about to commit some 
spécifie wrong or trespass to the Injury of the plaintlff's rights. There Is a 
wlde différence between a suit agalnst indivlduals, holding officiai positions 
under a state, to prevent them, under the sanction of an unconstitutlonal 
statute, from commlttlng by some positive act a wrong or trespass, and a 
suit agalnst offieers of a state merely to test the eonstitutionality of a state 
statute. In the enforcement of which those offieers wlll ac>t only by fornjal 
judlcial proceedlngs in the courts of the state. In the présent case, as we 
hâve sald, neither of the state offieers named held any spécial relation to 
the particular statute alleged to be unconstitutlonal. They vcere not ex- 
pressly dlrected to see to Its enforcement." 

In Union Trust Co. v, Stearns (C. C.) 119 Fed. 791, 793, this lan- 
guage occurs : 

"There is a class of cases in whlch the Suprême Court has held that a 
suit agalnst state offieers was not a suit agalnst the state. The principle 
governing thèse cases is not applicable to the présent suit. Brlefly stated, 
that principle is that such offieers, as Indlviduals, hâve commltted, or are 
about to commit, a wrong or trespass, for which they are personally Uable In 
a suit at law or in equlty." 

In the light of thèse authorities, the mère fact tîiat the state is much 
concerned in this litigation is no reason why county officiais should not 
be restrained from the commission of wrongs and injuries to com- 
plainant, though done in behalf of the state. To the same effect see 
5 Pomeroy, Eq. Jurisp. § 366; Gregg v. Sanford, 65 Fed. 151, 154, 
12 C. C. A. 525; Reagan v. Farmers' Loan & Trust Co., 154 U. S. 
362, 391, 14 Sup. Ct. 1047, 38 E. Ed. 1014; Harrison v. St. L. & 
San F. R. R. Co., 232 U. S. 318, 34 Sup. Ct. 333, 58 L. Ed. 621, L. 
R. A. 1915F, 1187; Taylor v. L. & N. R. Co., 88 Fed. 350, 356, 31 
C. C. A. 537; Coulter v. Weir, 127 Fed. 897, 907, 62 C. C. A. 429. 

[3] 2. Mr. Shaughnessy, chairman of the Nevada Tax Commission, 
testifies that at the October meeting of that body the value of the 
property in question was found by ascertaining the net profits of the 
Power Company for the year ending June 30, 1914; it then "ascribed 
85 per cent, of those net profits to the state of Nevada, and capitalized 
that 85 per cent, on a 10 per cent, basis." The calculation in détail 
was as foUows: 

"I hâve glven gross eamlngs for the fiscal year ending June 30, 1914, 
$992,928. Thereafter the folio wing déductions were taken: Operating ex- 
penses, $339,115 ; taxes, $18,435 ; annuity or return on the property, 4 per 
cent, on $5,000,000, total plant valuatlon clalmed, or $200,000— maklng total 
déductions $557,550. Taklng that amount from gross eamlngs leaves net In- 
come of $435,378. Taklng 85 per cent, of that as creditable to Nevada, gives 
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¥370,071.30, and that capitalized at 10 per cent, will glve $3,700,713. Sixty 
per cent, of that, whleh was taken for assessment purposes, gives $2,220,427. 
Then there Is détail there, 'Less original assessment ordered on roll June 24, 
1914, $895,689,' leaves $1,324,738, wliich is the corrected net increase ordered 
on the tax roUs of Nye and Esmeralda counties on November 14th." 

Eîsewhere Mr. Shaughnessy testifies that the $5,000,000 allowed 
"represents pretty closely the appraised valuation claimed for rate 
fixing purposes before the Public Service Commission of Nevada by 
complainants.": He also explains the annuity of $200,000 as an allow- 
ance to cover dépréciation. When asked why 85 per cent, of the 
Power Company's profits were credited to Nevada, he repHed : 

"It is upon the testimony given by Mr. Cooper before the Commission on 
October 22d, and is predlcated upon the fact that practlcally ail of the earn- 
ings of the Nevada-California Power Company are made within Nevada, not- 
withstandlng the fact that the generating plant itself islocàted within Oali- 
fornia, upon Bishop creek, in Inyo county, and necessarily a certain amount 
of the transmission mileage is located within that ' state. The California 
taxing autho'rities, for the purpose of assuring their ainount of taxes due in 
Hiat State, put on a computed tax in lieu of a tax upon the body of the prop- 
erty. There they find the proportion of the earnings credltable to California 
by the proportion of the transmission line mileage within the state of Cali- 
fornia to the total transmission Une mileage of thé system." 

Mr. Cooper's testimony before the Tax Commission, referred to by 
Mr. Shaughnessy, was as foUows : 

"Mr. Shaughnessy: What proportion of ypur taxes do you pay to California? 

"Mr. Cooper: You mean the percentage of taxes of the entire company? 

"Mr. Shaughnessy: Yes. What percentage in California dp you pay upon? 

"Mr. Cooper: Why, the laws in California. are based upori the gross earn- 
ings. On a Company such as ours, an interstate company,. the tax is paid on 
the ratio of the mileage in the state of California to the whoie. 

"Mr. Shaughnessy: What is that ratio? 

"Mr. Cooper: On the basls of the interstatP mileage? 

"Mr. Shaughnessy: Yes. What is that ratio? 

"Mr. Cooper: The ratio — I don't recall the exact ratio, but I am under 
the impression it is somewhere around 13 per cent, of ,our total interstate 
business, in addition to which we hâve to pay on the gross value percentage 
on revenue entirely within the state of California. 

"Mr. Shaughnessy: Then 13 per cent, of the grOss ea'nilngs made In NeVada 
are taxed upon the gross earnings basis in California as your assessment in 
that state? 

"Mr. Cooper: Approximately that. I would not be certain of that per- 
centage. 

"Mr. Shaughnessy: And the gross earnings for the last fiscal year period 
are what? 

"Mr. Cooper: I haven't the figures of the earnings with me. 

"Mr. Shaughnessy: You are sure that percentage factor of 13 per cent. Is 
about correct? 

"Mr. Cooper: I would not like to go on record as to the amount, because I 
did not know the question would be raised; but it is somewhere around 13 
per cent, or 15 per cent., I am not positive. ... 

"Mr. Shaughnessy: You are assessed thls year upon a, full cash valuation 
basls of $1,492,815, and, taking 60 per cent, of that, your total assessment, or 
your assessed Valuation, is $895,689. Your net earnings for the previous year 
from opérations were $733,434 ; your taxes were $16,500. Figuring déprécia^ 
tion at 4 per cent., wliich is in excess of the factor- found by Mr. Gillette, on 
a $5,000,000 plant valuation, we flnd the dépréciation is $200,000, or a total, 
including taxes, of $216,500, which, takenfrom the net earnings from opéra- 
tion, leaves the net income $515,934. Assuming there is 14 per cent, taken 
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from tliat— I hâve flgured 14 per cent, for California— it leaves the net earn- 
inss credltable to the state of Nevada, or the net Income, $392,160. Xow, if 
that is capltallîsed at 10 per cent, (the highest capitalization factor iised by 
any state in the United States for deterniining franchise value), it will give a 
valuatlon of $3,921,600. What would you say to an assessment of that kind? 

"Mr. Cooper: Well; but I don't see how the state of Nevada is justified in 
taking into considération property that is not owned in the state. 

"Mr. Shaughnessy: But a property is worth what It will earn, Mr. Cooper. 

"Mr. Cooper: It may be. But the valuation of our California property 
ought not to enter Into the taxation in Nevada, and the earning ability of 
the plant In California. 

"Mr. Colburn: Where is your largest market — California? 

"Mr. Cooper: At the présent time our largest market is in Nevada, al- 
though our California market is increasing rapldly." 

Complainant's property, in the main, consists of water rights, pipe 
lines, flumes, canals, réservoirs, a generating plant, and lines of trans- 
mission and distribution. Practically ail of this property, except about 
85 per cent, of the transmission lines, is situated in California, and 
more than two-thirds of the value of the entire property is in 
that statç. The Tax Commission found the net e^rnings of the Com- 
pany for the fiscal year ending June 30, 1914, were $435,378 ; capitaliz- 
ing this at 10 per cent., the total value is $4,353,780. January 29th of 
the same year, the value of this property was ascertained by the Public 
Service Commission of Nevada for rate-making purposes. Mr. 
Shaughnessy, who was then and still is a member of that Commission, 
wrote the décision, The fair présent value of the physical properties 
of the Company in both states, the value on which it should be per- 
mitted to earn a reasonable income, he found to be $3,318,985. 

The company claimed $1,412,000 as the value of its water rights, 
but Mr. Shaughnessy refused any allowance therèfor in excess of 
original cost, which he fixed at $225,385. The remaining $1,186,615 
he rejected as unearned incrément. He was of the opinion that water 
rights should be treated as a franchise, and not valued above their 
original cost. Commissioner Bartine and Commissioner Simmons, con- 
stituting the majority Oif the Commission, held that water rights should 
be valued at what they are worth. They joined in the order fixing 
rates, because they were of the opinion that the rates prescribed would 
yield a fair return on the entire valuation, even if the full value for the 
water rights were included therein. 

If the value of the water rights be added to the total value of other 
tangible property of the company in both states, we shall hâve about 
$4,505,600, which slightly exceeds $4,353,780, the value ascertained 
by capitalizing net earnings at 10 per cent. Thèse figures fairly 
measure the value of the company's physical property in both states. 
The évidence shows clearly that more than two-thirds of this property 
is loçated in California. The whole of this valuation was evidently 
placed on the transmission and distributing lines, and 85 per cent, of 
it, or $3,700,713, credited to Nevada. Some of the reasons suggested 
for this do not even enjoy the merit of plausibility. If it be said 
this course was taken in order to reach intangible or franchise values 
in Nevada, it may be admilted that a figure reached by capitalizing net 
earnings should include the value of the franchise as well as the value 
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of the tangible property, but in this case the value so found is less than 
the value found by the Public Service Commission for the purely 
physical features of the property. There is no room in $4,353,780 for 
intangible value. 

It is futile to urge that 85 per cent, of the company's income is earned 
in Nevada. There is no évidence to that effect. Eighty-five per cent, 
of the income may be collected in Nevada, because Nevada affords the 
Company its principal market. The Commission utterly ignored the fact 
that the company earns a part of its income by the use of its water 
rights, réservoirs, ditches, pipe lines, and power plant. The company 
is engaged in two lines of business : It is a manufacturer, and as such 
its entire business is in California; there it générâtes ail its power. 
It is also engaged in transmitting to, and selling electric power in, 
Southern Nevada. If Nevada can capitalize ail the net earnings of the 
company, both as a manufacturer in California and as a distributor in 
Nevada, and appropriate 85 per cent, of the capitalized value for as- 
sessment and taxation, why may not the Tax Commission of Cali- 
fornia with equal justice capitalize the gross earnings of the company 
in both States, and take the entire value thus ascertained, because ail 
the property used in manufacturing the company's product is situated 
in that state? Furthermore, if 85 per cent, of the company's income 
is earned in Nevada, it necessarily foUows that the earning power of 
each dollar invested by the company in Nevada transmission lines is 
more thah 11-fold greater than the earning power of each dollar in- 
vested in the California water rights and power plant. 

If the ownership of the power plant and transmission lines had been 
severed.it is not likely that the earnings of the former would hâve 
been used as a basis for ascertaining the value of the latter. Probably 
the Commission would hâve applied the rule thus : Frorti the total 
receipts it would hâve deducted taxes, expenses, dépréciation, and the 
amdunt paid to the owner of the generating plant for electric cur- 
rent; the remainder — the net proceeds — fairly capitalized, would con- 
stitute the value of the transmission lines, and this amount would hâve 
been apportioned between Nevada and California on a transmission 
line ratio. True, the power plant and water rights are serviceable to 
the company in its southern Nevada business, but they constitute no 
portion of the transmission and distributing lines. They bear the same 
relation to the lines that the fields, forests, and mines bear to a rail- 
road; they furnish the product for transportation. Without such 
product the lines are of little or no value. The abundance of this 
product, and the extent of the market therefor, are material éléments 
in fixing the value of the lines ; and likewise the existence of the lines, 
and the market to which they bring the electricity, are important fac- 
tors in determining the worth of the power plant and water rights. 
This relationship does not, however, in my judgment, authorize the 
Nevada Commission to spread the entire value of the power plant 
and water rights over the transmission lines. 

As I hâve already said, the Tax Commission at its meeting in June, 
1914, fixed the full cash value of the company's property in Nevada 
at $1,492,815. In December of the same year the value was fixed at 
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$3,700,713. It is suggested that during the interval, and in September, 
the annual report of the company for the fiscal year ending June 30, 
1914, had been received, in which it appeared that the company was 
enjoying a gross income of $992,928, and a net income of $557,550, 
and that it was not until September "that the actual condition of 
this corporation, so far as its net revenue during that period of the 
year, was actually at hand for the benefit of the 1 ax Commission." 

It is not unreasonable to assume that at the June meeting, when the 
valuation of $1,492,815 was fixed, the Commission had before it the 
company's report for the fiscal year ending June 30, 1913, in which it 
appeared that the gross earnings of the company for that year amount- 
ed to $947,096, and the net earnings to $533,435. The différence in 
the net earnings for the two years is not so large, standing by itself, 
as to suggest a raise in the valuation of over $2,200,000. It is difficult 
to escape the inf erence that the Tax Commission, at its December meet- 
ing, was making an original assessment, rather than equalizing values 
previously found. 

It is impossible to conclude that the Commission making the assess- 
ment for 1914 considered anything but the earnings of the company. 
The évidence shows that the assessment of the property in California 
vras based on gross earnings, and that the tax paid in California was 
in the ratio of the transmission mileage in that state to the whole 
mileage ovvned by the company. California took about 15 per cent.; 
the Nevada Commission then attempted to absorb the remaining 85 
per cent. This state bas no power, by any method or process known 
to the law, to gather to itself any tax on real property situated in 
California, because the authorities of that state fail to properly or 
adequately assess it. 

It is not apparent that the valuation complained of included any 
assessment of intangible property. Furthermore, the method pursued, 
in view of the valuation fixed îsy the Public Service Commission of 
Nevada, does not indicate any purpose to reach intangible values. 
Ascribing 85 per cent, of complainant's net earnings, or 85 per cent, 
of its property, to Nevada, and claiming a portion thereof as intangible 
property, does not change the essential nature of the transaction. It 
was nothing more than an undertaking to appropriate for purposes of 
taxation property located in California. The entire value of power 
plant, réservoirs, water rights, and transmission Unes, ascertained by 
capitalizing earnings of the whole property, was attributed to the 
transmission lines, and 85 per cent, of the total value was taken for 
Nevada, because 85 per cent, of the transmission lines are in Nevada. 

Keokuk Bridge Co. v. People, 161 111. 132, 43 N. E- 691, was an 
action to recover judgment for taxes assessed on property consisting 
of a bridge across the Mississippi river between Illinois and lowa. 
The Illinois assessment described the portion of the bridge claimed 
to be assessable in that state as extending "to the state line between the 
States of Illinois and lowa," but did not state the length of the part 
so taken. The évidence disclosed that the part so valued extended to 
the draw, and about 850 feet west of the true state line, and thus into 
the state of lowa. The lower court allowed the assessment record to 
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be amended, so as to precisely describe that part of the bridge in 
Illinois, but the valuatîon remained as before. Reversing the décision 
of the trial court, Justice Baker, speaking for the Suprême Court of 
Illinois, said : 

"In the' case at bar, thé bridge, from the state Une to the east end of the 
draw span, was not withln the limita and jurlsdietion of tliis state, and there 
was no power or authority to asaess the samefor taxation in thls state. Said 
property was not subjeet to taxation hère. ïhe effect of includlng Its value in 
the valuation tha.t was niade by the assessor was to render the assessment 
invalid. It would work an in.1ustice and a fraud upon the rlghts of appellant 
to sell that part of its bridge that is in thls state for the purpose of paying a 
tax levled hère upon the value of its tangible property in lovva, while at the 
same time such tangible property in lowa Is liable to taxation, and sale in 
that state." 

[4] 3. The courts hâve frequently held it proper to value the entire 
holdings of an Interstate carrier, wherever located, as a unit, and to 
impute to the property of the carrier within the taxing state a fair 
proportion of the aggregate value. In fact, it is doubtful whether a 
reliable estimate of the true value of any f ractional portion of such a 
property could be made, in the absence of data showing the value of 
the whole. In State Railroad Tax Cases, 92 U. S. 575, 608, 23 L. Ed. 
663, where the distribution involved was among certain subordinate 
jurisdictions in the state of Illinois, Mr. Justice Miller said: 

"It may well be doubted whether any better mode of determining the value 
of that portion of the track within any one county has been devised than to 
ascertain the value of the whole road, and apportion, the value within the 
county by its relative length to the whole." 

In Pittsburgh, etc., Railway Co. v. Backus, 154 U. S. 421, 430, 14 
Sup. Ct. 1114, 1118 (38 L. Ed. 1031) Justice Brewcr uses this lan- 
guage : 

"It is ordinarily true that, when a railroad consists of a single continuous 
Une, the value of one part is fairly estluiated by taking that part of the 
value of the entire road which is measured by the proportion of the length 
of the particular part to that of the whole road. Thls mode of division has 
been recognized by this court several tlmes as eminently fair." 

In Fargo v. Hart, 193 U. S. 490, 499, 24 Sup. Ct. 498, 500 (48 L. 
Ed. 761) Mr. Justice Holmes says : 

"It is held reasonable and constitutional to get at the worth of such a 
line, in the absence of auythlng more spécial, by a mileage proportion." 

[5] 4. It is significant that, while the judges recognize the rule 
stated as being "eminently fair," "reasonable and constitutional," and 
possibly "the best method which has been devised," they suggest ex- 
ceptional cases in which its application would be improper. For ex- 
ample, in the Fargo Case, supra, 193 U. S., at page 499, 24 Sup. Ct. 
at page 500 (48 L. Ed. 761), Mr. Justice Holmes says: 

"It is obvions, however, that this notion of organic unity may be made a 
means of unlawfuUy taxing the privilège of property outside the state, un- 
der the name of euhanced value or good will, if it is not closely conflned to 
Its true meanlng. So long as it fairly may be assumed that the différent 
parts of a line are about equal in value a division of mileage is justifiable. 
But it is recognized in the cases that if, for instance, a railroad Company had 
terminais in one state equal in value to ail the rest of the line througlx 
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another, the latter state could not make use of the unity of the road to equal- 
ize the value of every mile. Tliat would be taxing property outside of the 
State under a pretense." 

In the last case the state of Indiana had taxed the American Ex- 
press Company for its intangible assets, and had ascertained their 
value by taking a mileage proportional part of ail the assets, including 
securities worth $15,500,000, which were located in New York, and 
were claimed by the company not to be used in its business. The state 
officiais, however, contended that the securities were used by the com- 
pany as a part of the necessary capital in its business, and as a part 
of its profit-producing plant. The Suprême Court, however, held that 
the efifect of the state's action was to tax property outside the state, 
and that an injunction should be granted. It is also worth mentioning 
that the Express Company insisted that total mileage should include 
océan as well as land lines of traffic. This proposition was rejected, 
because of the radical différence between the two classes of mileage. 

In Western Union Tel. Co. v. Taggart, 141 Ind. 281, 40 N. E. 1051, 
60 L. R. A. 671, the constitutionality of an Indiana statute was at- 
tacked on the ground that it permitted and required the assessment 
and valuation of property outside the state. Replving to this, the 
court said (141 Ind. 297, 40 N. E. 1055, 60 L. R. A. 697-698) : 

"The act, it is true, provides a method of valuation — the mileage method — 
as a basis for the taxation of certain property within the state of Indiana. 
But this is simply a means for determlning the true cash value of the proper- 
ty vvlthin the state; and if in the case of appellant's property, or In any othei- 
case, it is shown to the board, or is discovered by them, that stlll further dé- 
ductions should be made, on account of larger proportional values outside 
of the state, or for any other reason, then the board must make such déduc- 
tions, so that, finally, only the property within the state of Indiana shall be 
assessed, and that at its true cash value. * * * It vvlll therefore be pre- 
sumed, in the absence of évidence to the contrary, that the state board has 
deducted from the total valuation of ail Interstate property such values, if 
any, of extrastate property, as will leave the remalning property within and 
vv'lthout the state, as near as may be, of equal proportional value. * * * 
'As, for instance, where the terminal facilities in some large city are of 
enormous value, and so glve to a mile or two in such city a value out Of ail 
proportion to any similar distance elsewhere along the Une of the road, or 
where in certain localities the company is engaged in a particular kind of 
business, requiring for sole use in such localities ah extra amount of roUing 
stock. If testimony to this efïect was presented by the company to the state 
board, it must be assumed, in the absence of anything to the contrary, that 
such board, in making the assessment, * * * took Into account the 
peculiar and large value of such facilities and such extra roUing stock." 

In the Delaware Tax Case, 18 Wall. 206, 230, 21 L. Ed. 888, the 
court was of the opinion that a tax apportioned on a mijeage basis 
could not be sustained, if it necessarily fell on property outside the 
state. The following is a very clear statement of the conditions on 
which the conclusion was formed: 

"In the second place, assumlng that the tax is upon the property of the 
corporation, if the ratio of the value of the property In Delaware to the 
value of the whole property of the company be iess than that which the 
length of the road in Delaware bears to its entire length, and such Is ad- 
mitted to be the fact, a tax imposed upon the property in Delaware ac- 
cording to the ratio of the length of its road to the length of thCi whole road 
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inust necessarily fall upon property out o( the state. The length of the 
whole road is in round numbers 100 miles ; the length In Delaware Is 24 
miles. The tax upon the property estimated aceording to thls ratio would be 
In Delaware '^*'/xnn or e/g^ of the amount of the tax upon the whole property. 
But the value of the property in Delaware Is not 6/25 of the vaiue of the 
whole i>roperty, but much less than thls proportion would require." 

In Louisville, etc., Co. v. Kentucky, 188 U. S. 385, 23 Sup. Ct. 
463, 47 L. Ed. 513, it appeared that the company, a Kentucky cor- 
poration, was engaged in operating a ferry across the Ohio river be- 
tween Louisville, Ky., and Jeffersonville, Ind. At the time of its 
organization the company acquired a franchise f rom the state of Ken- 
tucky; later it purchased a second franchise which had been granted 
by the state of Indiana. The Kentucky board of valuation and assess- 
ment capitalized the net earnings of the company for the previous year 
at 6 per cent., which produced the sum of $121,050. From this it 
deducted $54,164, the assessed valtie of the company's tangible prop- 
erty in both States. The remainder, $66,886, was thep fixed as the 
value of the francliise for the purposes of taxation in Kentucky. In 
this the board followed closely a Kentucky statute, which declared 
that : 

"The remainder thus found shall be the value of its corporate franchise 
subject to taxation as aforësaid." 

The highest court of Kentucky sustained the assessment, declaring 
that the company was domiciled in Kentucky, and had its situs in 
Kentucky, and that there was no attempt to tax appellant's business, 
income, or revenues, but that the income was considered in fixing the 
value of the franchise. The case was then taken by writ of error to 
the Suprême Court of the United States, where it was decided that 
tfie board had included in its assessment the value of the Indiana 
franchise, as well as the value of the Kentucky franchise, and that 
Kentucky was thus attempting to tax a property right which had its 
situs in Indiana, and to deprive the company of "property without due 
process of law, in violation of the provisions of the Fourteenth Amend- 
ment." 

In Delaware, L., etc., R. R. Co. v, Pennsylvania, 198 U. S. 341, 25 
Sup. Ct. 669, 49 L. Ed. 1077, the court held that a state cannot tax 
property permanently outside its territorial jurisdiction, and that it 
could not accomplish that end by taxing the enhanced value of the 
capital stock of a corporation which arose from the value of property 
beyond its géographie limits. The power of the state to impose taxes 
is limited to persons, property and business within its boundaries. 
State Tax on Foreign-Held Bonds, 15 Wall. 300, 21 L. Ed. 179. 

In Louisville & N. R. Co. v. Bosworth, 209 Fed. 380, 429, it was 
contended that the Kentucky statute absolutely required a method of 
valuation in every case which in some instances would operate to in- 
clude in the assessment of interstate railroads property not subject 
to taxation in that state. The court ref used to so construe the statute, 
declaring that to do so would render it unconstitutional. Of a similar 
assessment it was said in Fargo v. Hart, 193 U. S. 490, 502, 24 Sup. 
Ct. 498, 501 (48 L. Ed. 761) : 
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"It Involved an attempt to tax property beyond the jurisdiction of tue 
State, • and to throw an unconstitutional burden on commerce among the 
States." 

And thus it was répugnant to the commerce clause of the fédéral 
Constitution. Article 1, § 8. 

In later décisions by the Suprême Court such a mode o£ taxation has 
been regarded as violative of the Fourteenth Amendment of the Con^ 
stitution of the United States, and a taking of property without due 
process of law. Delaware, L., etc., R. Co. v. Pennsylvania, 198 U. S. 
341, 25 Sup. Ct. 669, 49 L. Ed. 1077; Union Refrigerator Transit Co. 
V. Kentucky, 199 U. S. 194, 202, 26 Sup. Ct. 36, 50 L. Ed. 150, 4 Ann. 
Cas. 493 ; Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 592, 
27 Sup. Ct. 326, SI L. Ed. 636; Provident Savings Ass'n v. Kentucky, 
239 U. S. d03, 112, 36 Sup. Ct. 34, 60 L. Ed. 167. 

In cases where property both within and without the taxing state 
is practically homogeneous, where there is no évidence mdicating so 
much dissimilarity as to render such a method unfair, the Suprême 
Court of the United States has upheld apportionments made on a mile- 
age basis. 

The issue on which thèse présent cases turn does not appear to havc 
been raised or considered in State v. Wells Fargo & Co., 150 Pac. 836, 
845, recently decided by the Suprême Court of Nevada. The methods 
of valuation and apportionment in the two cases are entirely différent, 
and finally, while the court approved the resuit, it expressed no opin- 
ion as to the method by which the resuit was obtained. Chief Justice 
Norcross said : 

"Whether the System of determining the valuation of appellant's property, 
npplled by the state board of assessors, was correct or not, It does not appear 
that it operated to impose an excessive valuation. The fact that erroneous 
methods may In good faith hâve been used to détermine valuations is Imma- 
terial, we think, if an excessive valuation dld not resuit therefrom." 

Cleveland, etc., Ry. Co. v. Backus, 154 U. S. 439, 443, 14 Sup. Ct. 
1122/1123, 38 L. Ed. 1041, which is also cited and much relied on by 
défendants, contains nothing in conflict with the views hère expressed. 
In that case the question was : 

"If an assesslng board * » * ascertains the value of the whole Une as 
a single property, and then détermines the value of that within the state upon 
the mileage basis, is that a valuation of property outside of the state?" 

In reply, Mr. Justice Brewer for the court said: 

Assumlng "that no spécial circumstances exlst to distinguish betweem the 
conditions in the two stutes, such as terminal facUities of enormous vaiue 
in one and not in another, * * • the question must be answered in the 

négative." 

[6] 5. It is admitted that the taxes in question are a lien on com- 
plainant's property, that if judgment be recovered therefor the proper- 
ty will be sold, and that the lien cannot be removed without paying 
the full amount of taxes due, together with costs and penalties, if they 
are awarded. It is denied "that said lien constitutes a cloud on plain- 
tiff's title." It is alleged in the complaint, but not denied in the an- 
swer, that plaintiff owns various rights of way and other real prop- 
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erty in Esmeralda county and Nye county. Under the Nevada stat- 
utes (Rev. L,. § 3666), a tax deed is conclusive évidence of the title, 
except as against actual fraud or payment of the taxes by one not a 
party to the action or judgment. 

Under ail thèse conditions, does the lien constitute such a cloud as to 
entitle complainant to équitable relief ? "A cloud on one's title is some- 
thing which constitutes an apparent incumbrance or defect;" in other 
words, it is an apparent, but not a valid, incumbrance, or an apparent, 
but not an actual, defect. If the tax proceedings are invalid on their 
face, there is no cloud, because that which shows its own invalidity 
confers no semblance of right or title; for instance, a tax levied un- 
der an unconstitutional statute. If the proceedings are valid on their 
face, but the tax is incapable of enforcement without the production 
of évidence which will inevitably show its illegality, there is still no 
clouding of the title which a court of equity will either restrain or 
remove. But if an action be commenced in the name of the state to 
obtain a judgment for a tax apparently valid, and the action cannot 
be defeated, and the tax lien destroyed, without the production of ex- 
trinsic évidence showing the illegality of the assessment, the title is 
clouded, and equity will afford relief. The rule is thus clearly stated 
by Mr. Justice Field in Pixley v. Huggins, 15 Cal. 127, 133: 

"The true test, as we conceive, by which the question whether a deed would 
cast a cloud upon the title of the plalntlff may be determined, is thls: 
Would the owner of the property, in an action of ejectnient brought by the 
adverse party, founded upon the deed, be required to oiïer évidence to de- 
feat a recovery ? If such proof would be necessary, the cloud would exist ; 
if the proof would be unnecessary, no shade would be cast by the présence 
of the deed. If the action would fall of its own welght, without proof in re- 
buttal, no occasion eould arise for the équitable interposition of the court, as 
in the case of a deed void upon its face, or which v»'as the resuit of proceed- 
ings vold upon their face, requiring no extrinslc évidence to disclose their ille- 
gality. Ali actions restlug upon Instruments of that character must necessa- 
rily fall. * * * Where the claim of the adverse party to the land is valid 
upon the face of the instrument, or the proceedings sought to be set aside, as 
where the défendant bas procured, and put upon record, a deed obtaiued froni 
the complainant by fraud, or upon an usurious considération, which requires 
the establishment of extrinslc facts to show the supposed conveyance to be 
inoperative and void, a court of equity may interfère, and set it aside as a 
cloud upon the real title to the land." 

In Woodruff v. Perry, 103 Cal. 611, 37 Pac. 526, where an injunc- 
tion had been granted to restrain the enforcement of an assessment, 
illégal because not properly authorized, Judge De Haven said : 

"Inasmueh as the invalidity of such assessment would not appear upon 
the face of the deed to be given the purchaser at the sale, on account of the 
tax levied by such assessment becoming dellnquent, the plaintififs are entitled 
to the Injunction given by the judgment appealed from." 

The suggestion that the property cannot be sold until after judgment 
obtained in a tax suit, and that the rules relating to removal of cloud 
on title to real estate there for do not apply, is met by the reasoning 
in the case of Bolton v. Gilleran, 105 Cal. 244, 38 Pac. 881, 45 Am. 
St. Rep. 33. The court there, having found that an assessment for 
sewer construction in San Francisco had not been properly determined 
by the board of supervisors, said : 
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"The rlght of the plalntlff to maintaln the action Is elearly established. 
The statu te makes the assessment a lie« upon her lands, and there is nothing 
upon the face of the assessment to show that the lien Is net in ail respects 
valid. If, by reason of matters outside of the assessment as it is recorded, 
this apparent lien may be shown not to be a valid Incumbrance, the assess- 
ment constltutes a clond npoa her title whlch she is entitled to hâve removed : 
and, although she can assert the same matters as a défense to any action for 
the enforcement of the assessment, she is not requlred to walt until such 
action may be brought, and, in the meantime, suffer the injiiry of having the 
title to her lands itupalred by this apparent lien, but may herself invoke the 
équitable aid of the court to remove the cloud, and to enjoln the holder of 
the assessment from asserting any claim upon her lands by virtue thereof." 

See, also, Gregg v. Sanford, 65 Fed. 151, 157, 12 C. C. A. 525. 

It is needless to show that the jurisdiction of a court of equity to 
remove a cloud is coextensive with its authority to restrain action 
which will cast a cloud on the title to real estate. 

The method of calculating and fixing the assessment of complain- 
ant's property in Nevada, and the misapplication of the rule for the 
apportionment of the value of homogeneous property between two 
jurisdictions, does not necessarily appear in the tax records which 
would be produced in court, to constitute a prima facie case in sup- 
port of the tax lien, or to obtain a judgment for the taxes in question. 

[7, 8] 6. Capitalizing the earnings of the whole property, and 
ascribing the total value thus found to the distributing Unes as a meth- 
od of fixing value for taxation, has little to commend it. Under such 
a rule overvaluation is inévitable. If this be intended, it is plainly 
illégal. If the purpose of the Nevada Tax Commission is to secure 
the company's intangible or franchise values, it is unjust, because ail 
such values, if any there be, are thus arbitrarily attributed to a por- 
tion of the property, the whole of which is being operated at a profit. 
Furthermore, as we hâve seen, défendants' évidence négatives the ex- 
istence of any substantial franchise values. 

The value of this property assumed for rate making and income 
régulation by the Nevada Public Service Commission exceeds its value 
for taxation as determined by the Nevada Tax Commission, and from 
the former ail franchise values were excluded. Mr. Shaughnessy, at 
the instance of défendants, testified that : 

"Complalnant has not been slngled out for individual attaclî. The other 
companies coming within the provisions of section 5 of the Nevada Commis- 
sion Act are assessed and taxed in the same manner as the Power Company."' 

He f oUowed this with a detailed statement, showing that 12 such 
companies in the year 1913 paid in Nevada taxes ranging from 5.6 
per cent, to 34.6 per cent, of their gross earnings. A similar admission 
is made in the answer. 

If the method applied opérâtes fairly in some cases, but not in oth- 
ers, and in this particular instance has resulted in gross overvalua- 
tion of plaintiff's property, under such circumstances that the assessing 
officers must hâve known the assessment was wrong, it may be regard- 
ed as intentional, on the theory that every man is presumed to intend 
the natural conséquences of his acts. 

An assessment is not necessarily frauduleht because it is excessive, 
if the assessor has not acted from improper motives. But if an as- 
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sessment is purposely and intentionally made too high, or if this îs donc 
arbitrariljr and capriciously, without regard to actUal values, or in in- 
tentional diSregard of law, for the purposè of adding to the burdens of 
the owner, as where it is knpwingly assessed at more thaa double the 
sum other property of the same class and value is assessed, it is a 
fraud on the owner. 2 Cooley on Taxation (3d Ed.) p. 14S9; Johnson 
V. Wells Fargo Co., 239 U. S. 234, 243, 36 Sup. Ct. 62, 60 L. Ed. 243; 
1 High on Inj.'§§ 500, 504; Royal Sait Co. v. Bd. of Com'rs, 82 Kan. 
203, 107 Pac. 640; Merrill v. Humphrey, 24 Midi. 170; Citizens' Nat. 
Bk. V. Bd. of Com'rs, 83 Kan. 376, 111 Pac. 496; Cal. & O. Land Co. 
V. Gowen (C. C.) 48 Fed. 771; Pacific Postal Tel. Co. v. Dalton, 119 
Cal. 604, 51 Pac. 1072; Judge Cooley, in discussing this question, says : 

"A tax founded on a f raudulent asSessment wlU be enjoined. An assess- 
ment Is not fraudiilent merely because of belng excessive, If the assessors hâve 
not acted from improper motives; but If It iS purposely made too high 
through préjudice or reckless disregard to duty In opposition to what must 
necessarlly be the Judgment of ail compétent persons, or through the adoption 
of a ruie whlch is deslgned to operate unequally upon a class and to violate 
the constltutlonai rule of uniformity, the case lis a plaln one for thé équitable 
remedy by injunctlon." 2 Cooley on Taxation (3d Ed.) p. 1459. 

In Northern Pac. Ry. Cq. v. Clearwater County, 26 Idaho, 455, 470, 
144 Pac. 1, 5, it was said that : 

"Where the valuation is sq unreasonable las to show that the officer must 
hâve known it waa wrong, and that he could not hâve been honest in fixing it, 
tjuch a valuation Is clearly a fraud upon the owner." 

In State v. Central Pac. Ry. Co., 7 Nev. 99, it was held that an ex- 
cessive valuation made by an assessor, contrary to his officiai judgment, 
and with intent to injure, is a fraud, against which the law will afïord 
relief. In that case the issue was raised on demurrer to the answer. 
In the answer it was chargéd that, while the assessor knew and be- 
lieved $6,000 per mile to be the fair value of the Central Pacific Rail- 
road in Humboldt county, nevertheless he assessed it at $15,000 per 
mile. 

In Oregon & C. R. R. Co. v. Jackson County, 38 Or. 589, 602, 64 
Pac. 307, 311, Judge Wolverton, speaking of valuations made by as- 
sessors and reviewed by boards of equalization, says : 

They "are not subject to revIew or révision, except In the manner polnted 
out by law, nor can they be disturbed or annuUed, except when they proceed 
arbltrarlly and in wlllful disregard of the law Intended for their guidance 
and control, with the évident purpose of Imposlng unequal burdens upon cer- 
tain of the taxpayers. In the latter case, thelr acts belng déslgnedly oppres- 
sive and f raudulent, equlty wUl Interpose to prevent the consummatlon of 
such purpose, as there exists no adéquate, certain, and complète, remedy at 
law. • * • Relief by action présupposes a submlssion to à fraudulent 
and oppressive act by payment of a void tax before it can be irivoked." 

This was said in sustaining a perpétuai injunction against the col- 
lection of taxes levied on the roadbed and certain lands of the railroad 
company. It appeared that the assessor in order to f urther his élection, 
had promised to assess the company's roadbed and lands at certain 
figures. The finding was thât he had — • ^ 

"proceeded with the purpose of setting a preconceived and arbltrary value, 
• * * without respect to their relative value as compared witli other 
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real property assessed ia the county, and that the assessment was caprlclous- 
ly made, * ♦ * and It is so largely In excess of ail other assessments o£ 
llke roadbeds within the state as to carry wlth It the presumptlon that the 
board of equallzation adhered to the overestimate by design, for the purpose 
of discrimination." 

[9, 10] 7. It has been persistently urged that plaintiff — 
"bas a plain, speedy, and adéquate remedy In the state courts in the ordlnary 
«ourse of law, and may avail hlmself of the provisions of section 7 of the 
Nevada Couimission Aet, or he may tender the amount which he claims to be 
actually due, and await suit * * * under sections 3657 to 3664, inclusive, 
of the Kevised Laws of Nevada, and if he tender the proper amount no penal- 
ties will accrue, * * * or he could pay the fuU amount of the tax under 
protest, and maintain an action for recovery of the excess." 

I am aware that our Suprême Court, in Wells Fargo & Co. v. Day- 
ton, 11 Nev. 161, declared that where illegally assessed taxes on Per- 
sonal property are paid under protest, and received by the county, an 
action at law will lie against the county for the recovery of the money. 
This décision has been followed in Robinson v. Longley, 18 Nev. 71, 
1 Pac. 377, and Barnes v. Woodbury, 17 Nev. 383, 30 Pac. 1068, and 
is not at variance with the rule in Conley v. Chedic, 7 Nev. 336. In 
each of thèse cases the tax was claimed to be void as a whole; it was 
not levied on real, but on personal, property. In such a case it is usual- 
ly difficult to find any ground of équitable jurisdiction, and damages 
are recoverable at law. 2 Cooley on Taxation (3d Ed.) p. 1415. 

I hâve found nothing in the Nevada law or décisions, prior to Act 
March 20, 1913, creating the Tax Commission, which lends any sup- 
port to the theory that when a tax, unjust and illégal in part only, has 
been paid under protest, thé unjust excess can be recovered in an ac- 
tion at law. Stanley v. Supervisors, 121 U. S. 535, 549, 7 Sup. Ct. 
1234, 30 L. Ed. 1000, was an action to recover taxes paid under pro- 
test. Stanley, the assignée, claimed that the taxes were illégal, because 
national bank stockholders were not permitted to deduct f rom the total 
assessed value of their stock the amount of their just debts, while by 
the laws of the state owners of ail other taxable personal property 
could deduct such debts from its assessed value. It was further 
charged that the assessors intentionally assessed shares of stock in the 
National Exchange Bank at a greater rate in proportion to their value 
than other property. The court, speaking by Mr. Justice Field, said : 

"It is only where the assessment Is wholly void, or vold with respect to 
separable portions of the property, the amount coUected on which Is ascertain- 
able, or where the assessment has been set aslde as Invalid, that an action at 
law will lie for the taxes paid, or for a portion thereof. Overvaluatlon of 
property Is not a ground of action at law for the excess of taxes paid beyoud 
what should hâve been levied upon a just valuation. The courts cannot, i^ 
such cases, take upon themselves the functions of a revlslng or equalizing 
board." 

8. There is much authority for the rule that, in the absence of statu- 
tory permission, a tax voluntarily paid cannot be recovered ; the theory 
Ijeing that every man knows the law, and if, with a full knowledge of 
material facts, he makes a payment which the law would not compel 
him to make, the payment is voluntary, and he is not entitled to the 
aid of a cotirt for its recovery. This is especially true as to the pay- 
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ment of taxes on real property. The process of levying and collecting 
taxes is so well and generally understood, the taxpayer has such am- 
ple opportunity to investigate the legahty of the daim vvhich will be 
made, and to resist it, if unjust, that the courts hâve usually regarded 
the payment of a tax as voluntary, even when made unwilhngly, or 
under protest. Union Pac. R. Co. v. Bd. of Com'rs, 222 Fed. 651, 653, 
138 C. C. A. 175 ; 2 Cooley on Taxation (3d Ed.) p. 1495 ; 2 Paige & 
Jones on Taxation, § 1478. 

It is unnecessary to pursue this discussion furthèr, however, as the 
matter has been set at rest by statute. Section 7 of the act creating 
the Nevada Tax Commission, approved March 20, 1913, reads as fol- 
lows : 

"Any property owner who has initiated a court proceeding for redress 
froin any increased valuation of his property for assessment purposes, and 
who shall haye paid hls Decëmber installinent of taxes thereon In fuU, iiiay, 
on filing with the treasurer of the county a, certiflcate of the elerk of any 
court that such issue Is pendlng. pay his June installment In two separate 
payments, to wit: One payment In a sum which, when added to the Decëmber 
installment, shall represent the amount of taxes payable if computed on the 
valuation Of the preceding fiscal year, plus the taxeS: on any improvements 
added since such preceding levy, and the other for the balance required to 
make up the fuU June installment ; and sald couritj' treasurer shall receipt 
for the latter as a spécial deposit, to be held by such treasurer, undisbursed, 
untll the court by its finding shall award it; and sald property owner, in 
such case, shall not 6e liable for ati'ij penalty mider the dclinquent taip act; 
and if the court by its flndings reduce the assessment valuation of such prop- 
erty, said county treasurer, on order of the court, Shall r'efuud from such 
spécial deposit an amount corresponding to such réduction, and shall transfer 
the remainder to the p\ibllc revenues, and if the court shall not reduce the 
valuation of said property, then said county treasurer shall transfer the entire 
spécial deposit to the public revenues." Laws Név. 1913, c. 134. 

In the section quoted, the Législature has providëd a method for 
recovering excessive taxes paid under protest. If this method is not 
exclusive, it is superfluous. If one may recover any illégal tax which 
he pays under protest, of what avail is a suif which expressly permits 
him a recovery out of the June installment of taxes? Section 7, could 
hâve had no other purpose than to change a rule, or an uncertainty 
which theretofore obtained. By thus providing for the recovery of 
taxes out of the June installment, it necessarily restricted recoveries 
to that installment, and to that portion of the June installment which 
the county treasurer receipts for as a spécial deposit. Clearly recovery 
can be had only in the manner and under the circumstances defined in 
the statute. As was said in District Township v. City of Dubuque, 
7 lowa, 262, 284: 

"The expression of one thing is frequently the exclusion of another; and 
If, by a law or Constitution, a thing is to be done in a particular manner or 
form, this, as we hâve seen, includes a négative, that it shall not be done 
otherwise. * * * This rule, it is also said, Is further tuodified by another, 
that where the means for the exercise of a granted power are given, no other 
or différent means can be implied, as belng more effectuai or convenient." 

To the same effect see 36 Cyc. 1122; Johnson v. Baker, 167 Cal. 
260, 139 Pac. 86, 88. In the last-mentioned case the court held that 
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affirmative expressions in a statute introducing a new rule implied 
a négative of ail not within their purview. 

If the Power Company complies with the foregoing statute, it will 
pay for its December installment of taxes $26,758.91, or one-half of 
$53,5 17.82, the total amount of tax assessed for the year 1914. The 
entire amount of tax admitted by complainant to be due is $17,703.85 ; 
consequently, in order to avail itself of the remedy provided in section 
7, if we assume that the merits of this controversy are with complain- 
ant, it would be required to pay into the county treasuries of Nye 
and Esmeralda more than $9,000 in excess of the whole amount of 
taxes which it beheves to be lawfully assessable against it for the 
entire year. Under the conditions of this case, the relief which com- 
plainant could hâve under section 7 would be wholly inadéquate. The 
statute provides no method for refunding the $9,000, in case the as- 
sessed valuation is reduced by order of the court to the figures con- 
tended for by complainant. King County, Wash., v. N. P. Ry. Co., 
196Fed. 325, 116 C. C. A. 143. 

[11, 12] 9. In the présent case, paying the taxes and bringing ac- 
tion for their recovery aiïords a relief neither adéquate nor complète. 
The remedy is restricted by statute, and a resort thereto, if successful, 
would yield but partial relief. If the Power Company be remitted 
to its défense in a tax suit, under sections 3657 to 3664 of the Revised 
Laws of Nevada, the actions must be brought in the name of the state, 
and in the counties where the assessments are made. Section 3659. 
Such an action could not be removed to a fédéral court on the ground 
of diverse citizenship, because the state is not a citizen. Stone v. 
South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962; Title 
Guaranty, etc., Co. v. State of Idaho, 240 U. S. 136, 36 Sup. Ct. 345, 
60 Iv. Ed. 566. 

It is impossible to assume that such an action could be removed to 
this court on the ground that it does or may involve a question aris- 
ing under the Constitution or laws of the United States. In such an 
action the complaint will undoubtedly follow the statutory form pre- 
scribed in section 3661, in which it is unnecessary to show that the 
action will involve fédéral or constitutional questions ; and it is un- 
reasonable to suppose that the pleader will raise them. But, conced- 
ing that such issues may appear in the pleadings, nevertheless it will 
avail nothing in this connection, because there can be no removal on 
such grounds unless they necessarily appear in the complaint, and that, 
too, unaided by anything alleged in anticipation or in avoidance of dé- 
fenses which may be interposed. Adanis v. Chicago Great Western 
R. Co., 210 Fed. 362 ; Tennessee v. Union & Planters' Bank, 152 U. 
S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511; Taylor v. Anderson, 234 U. 
S. 74, 34 Sup. Ct. 724, 58 L. Ed. 1218; Western Union Tel. Co. v. 
S. E. & St. L. Ry. Co., 208 Fed. 266, 268, 125 C. C, A. 466; Minne- 
sota V. Northern Securities Co., 194 U. S. 48, 66, 24 Sup. Ct. 598, 48 
L. Ed. 870 ; Storm Lake T. & T. Factory v. Minneapolis & St. L. R. 
Co., 209 Fed. 895 ; Moon on Removal of Causes, pp. 101, 102. 

In Western Union Tel. Co. v. Railway Co., supra, an Illinois case, 
it was held that: 
235 F.— 22 
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"A suit cannot be removed as one arlslng under the Constitution, laws, or 
treaties of tlie United States, unless sucli fact appears by plaintlff's state- 
ment of liis own claim. * * * if it does not so appear, the omission can- 
not be supplied by averment in the pétition for removal or In the subséquent 
pleadlngs." 

Consequently, if the Nevada-California Power Company be denied 
a hearing because relief is afforded in a tax suit in a state court, it 
will be deprived of the right to hâve its cause tried in a fédéral tribu- 
nal, notwithstanding the fact that the essential éléments of fédéral ju- 
risdiction, such as diverse citizenship and requisite amount in con- 
troversy, as well as an alleged constitutional right violated, are présent. 

[13-16] 10. Section 267 of the Judicial Code (Rev. Stats. § 723 
[Comp. St. 1913, § 1244]) provides that suits in equity shall not be 
sustained in any courtof the United States in any case where a plain, 
adéquate, and complète remedy may be had at law. This has been the 
statutory rule since the first session of Congress in 1789. The courts, 
however, hâve invariably interpreted it to mean that the equity juris- 
diction of the fédéral courts is independent of local lav^r, and cannot 
be directly abridged by any action of the state, and, except as changed 
by congressional action, is coextensive with the équitable jurisdiction 
of the English Court of Chancery at the time of the Révolution. Peck 
v. Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551 ; McConihay 
V. Wright, 121 U. S. 201, 206, 7 Sup. Ct. 940, 30 L. Ed. 932. As Judge 
Storey says in the leading case of Bean v. Smith, Fed. Cas. No. 1,174: 

"The equity jurisdiction of the courts of the United States does not dépend 
upon what is exercised by courts of equity or courts of law in the several 
States, but dépends upon whàt is a proper subject of équitable relief in 
courts of equity in England." 

While this is strictly true as to those rights and duties for which 
the fédéral laws and Constitution furnish a définition, there is a broad 
field of jurisprudence, covered by state législation, within which sub- 
stantive law is subject to fréquent changes. To thèse changes the féd- 
éral courts must of necessity accommodate themselves. For instance, 
there was a time when a court of equity could award a decree of strict 
foreclosure, cutting ofif ail rights of rédemption; but when the state 
gave the mortgagor a right to redeem within a limited period after fore- 
closure sale, the right at once became as obligatory on fédéral courts 
sitting in equity as on state courts. Brine v. Insurance Co., 96 U. 
S. 627, 24 L. Ed. 858. 

Recently Colorado adopted a statute permitting the taxpayers to 
maintain an action against the board of courity commissioners to re- 
cover invalid taxes paid under protest. This was held to be a change 
in the substantive law, creating a new remedy, which could be énf orced 
in the fédéral courts, if essential facts of jurisdiction, such as diverse 
citizenship and the requisite amount in controversy, were présent. It 
was also held that such a statute furnishes a plain, speedy, and adé- 
quate remedy at law, which in gênerai would exclude the jurisdiction 
of equity to enjoin the collection of a tax. But it must be noted that 
this, though a remedy at law, was quite as available in the national 
courts as the remedy by injunction had been prior to the adoption of 



NEVADA-CAUFOBNIA FOWBB CO. T. HAUILTOH 839 

the statute. There was no déniai of the right to invoke the assistance 
of the fédéral court in a proper case, nor did it in any manner narrow 
the jurisdiction of the fédéral courts. Singer Sewing Mach. Co. v. 
Benedict, 229 U. S. 481, 485, 33 Sup. Ct. 942, 57 L. Ed. 1288; Union 
Pac. Ry. Co. v. Bd. of Com'rs, 217 Fed. 540, 133 C. C. A. 392. 

In Cable v. United States Ufe Ins. Co., 191 U. S. 288, 24 Sup. Ct. 
74, 48 L. Ed. 188, a bill to cancel a policy of insurance, and to enjoin 
an action in the state court by the administratrix of the deceased policy 
holder, was dismissed on the ground that the insurance company had 
an adéquate remedy at law in the action already brought in the state 
court ; but the court called attention to tlie fact that the action sought 
to be restrained was removable to the fédéral court. The fédéral court 
has always set its face steadily against the doctrine that the state, by 
granting à remedy at law available exclusively in its own tribunals, can 
restrict the équitable powers of the national courts. Obviously, to hold 
otherwise is to hold that the state can abridge the jurisdiction of the 
fédéral court 1 Pomeroy on Eq. Jurisp. § 292 ; 1 Pomeroy, Eq. Rem- 
édies, § 367; In re Tyler, 149 U. S. 164, 189, 13 Sup. Ct. 785, 37 h. 
EA 689; Western Union Tel. Co. v. Trapp, 186 Fed. 114, 121, 108 
C. a A. 226. 

11. In order to supersede and displace an équitable remedy exist- 
ing in the fédéral court, a légal remedy provided by the state statute 
must be one which is equally available in the fédéral or state courts, 
where the former has jurisdiction. This must be so, if the basic idea 
of fédéral jurisdiction is sound. Why should diverse citizenship con- 
fer jurisdiction, unless in such cases more adéquate, full, and complète 
relief can be had in a fédéral court than elsewhere? 

National Surety Co. v. State Bank, 120 Fed. 593, 52 C. C. A. 657, 
61 L. R. A. 394, was a suit to restrain the bank from enforcing an 
unconscionable judgment. The défendant contended that the légal 
remedy by pétition to vacate or modify the judgment in the court 
which rcndered it was full, complète, and adéquate. In reversing the 
decree dismissing the bill, Judge Sanborn, speaking for the Circuit 
Court of Appeals, said: 

"It Is a gênerai rule that the absence of an adéquate remedy at law Is a 
sine qua non of jurisdiction in equity, and It Is earnestly Insisted by counsel 
for the appellees that the complainants in this suit were entltled to no re- 
lief in equity in the Circuit Court of the United States, because they had an 
adéquate remedy at law In the state court whlch rendered this judgment, 
under thèse provisions of the Code of Nebraska. There are, however, many 
reasons why this contention cannot be sustained. The flrst, and one that is 
fatal to the position, is that it is an absence of an adéquate remedy at law 
in the national courts, and that alone, whlch conditions jurisdiction in equi- 
ty in those courts, and the appellants hâve no such remedy. Tbe fact that 
they hare a remedy at law in the state courts is not materiaL" 

In Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct 418, 422 (42 
L. Ed. 819) notwithstanding the fact that the Nebraska statute pro- 
vided a spécial remedy at law for any unreasonable action of the state 
board of transportation in the matter of rates and f ares, it was said : 

"The adequacy or inadequaçy of a remedy at law for the protection of the 
rlgbts of one entitled upon any ground to tnvoke the powers of a fedexal 
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court is not to be conclusively determlned by the statutes o( the partlcular 
State in whlch suit may be brought. One who is entitled to sue in the fédéral 
Circuit Court may Invoke Its jurisdlction in equity wlienever the establislied 
principles and rules of equity permit such a suit in that court, and he cainiot 
be deprived of that right by reason of hls bçlng allowed to sue at law in a 
State court on the same cause of action." 

In Brun v, Mann, 151 Fed. 145, 153, 80 C. C. A. 513, 521, 12 L. 
R. A. (N. S.) 154, it was said that: 

"It is an absence of an adéquate remedy at law in the national courts, and 
that alone, which conditions jurlsdiction in equity in those courts, and the 
complainant had no such remedy. * * * The fact that he had a remedy 
at law in the state courts is not material." 

Coler V. Board of Corn'rs (C. C.) 89 Fed. 257, was an application 
for an order restraining county officiais from applying certain funds 
for any purpose except in payment of interest on certain bonds. The 
défendants urged there was an adéquate remedy at law. The court 
said : 

"Such a remedy might perhaps be found in the practice under the Code. 
But this will not afCect the ancient and well-established jurisdietion of the 
court of equity. 'The adequacy or inadequacy of a remedy at law for the 
protection of one entitled on any ground to invoke the powers of a fédéral 
court is not to be conclusively determlned by the statutes of the partlcular state 
in which suit may be brought.' Smyth v. Ames, 169 U. S. 516, 517, 18 Sup. 
et. 422 [42 L. Ed. 819]. The test is: Has he a remedy at law in this court? 
If he has not, then a court of equity has iurisdietion." 

To the Same effect see Stanton v. Embry, 46 Conn. 595 ; Bean v. 
Smith, 2 Mason, 252, Fed. Cas. No. 1,174; Mayer v. Foulkrod, Fed. 
Cas. No. 9,341, 4 Wash. C. C. 349; Singer Sewing Mach. Co. v. 
Benedict, 179 Fed. 628, 633, 103 C. C. A. 186; Hoey v. Coleman (C. 
C.) 46 Fed. 221, 223. 

The permissible affirmative défenses available in a tax suit are 
stated in section 3664 of the Revised Laws of Nevada as f oUows : 

"First — That the taxes hâve been paid before suit. 

"Second— Thàt the taxes vvith costs hâve been paid since suit, or that such 
property is exempt fr'om taxation under the provisions of section 5 of this act. 

"Thlrd — Denying ail claim, title or Interest in the property, assessed at the 
tlme of the assessment. 

"Fourth — That the land Is sltuate in and has been duly assessed in another 
county, and the taxes thereon paid. 

"Fifth — Fraud in the assessment, or in faillng to comply wlth the provisions 
of this act ; or that the assessment Is out of proportion to and above the 
actual cash value of the property assessed: Provided, however, that in such 
last mentioned case, where the défense is based upon the ground that the 
assessment Is above the value of the property, the défense shall only be effec- 
tuai as to the proportion of the tax based upon such excess of valuatlon, but 
in no such case shall an entire assessment be declared void." 

The only possible défenses available to the Nevada-California Pow- 
er Company under this statute are set out in the fifth subdivision. Such 
défenses are équitable. The fact that they are available in a tax suit 
does not change their essential nature. It is a plain, adéquate, and 
complète remedy at law, not ao équitable remedy in a statutory action 
in a state court, which relieves a court of the United States of its 
authority to sustain a suit in equity. 
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The assessment complained of is the décision and judgment of a 
Tax Commission. It has much of the force and effect of a judgment. 
In our revenue system the Tax Commission is a quasi judicial body ; 
its judgments affect the people more universally and more sharply 
than those of any other court. It grasps what otherwise would be 
the property of the individual, and its decrees are executed by methods 
most drastic. Its décisions, if rendered in accordance with law, as 
to matters within its jurisdiction, are conclusive, in the absence of 
fraud, save as otherwise provided by statute. State v. C. P. R. R. 
Co., 21 Nev. 179, 26 Pac. 225, 1109. 

This is true, notwithstanding the statutory suit for the collection 
of taxes. Such suits are in no sensé to be regarded as an assessment 
de novo ; the suit is essentially and substantially a procédure provided 
by the state, to be employed exclusively in its own courts, wherein 
a. dissatisfied taxpayer may attack the judgment of the tax commis- 
sion. I say exclusively, because the statute désignâtes the state court 
in which such actions shall be brought, and requires them to be com- 
menced in the name of the state, and, inasmuch as the state is not a 
citizen, there can be no removal to the fédéral courts on the ground 
of diverse citizenship. 

The assessment which is complained of hère is regular on its face, 
but it includes values of property beyond the jurisdiction of this state. 
The inclusion was not inadvertent, unintentional, or through mistake ; 
it was made deliberately and intentionally. In State v. V. & T. R. R. 
Co., 23 Nev. 283, 292, 46 Pac. 723 (35 Iv. R. A. 759) it was held the 
défense "that the assessment is out of proportion to and above the 
actual cash value of the property assessed" could not hâve been made 
in a tax suit until it was authorized by statute in 1895. In Stanley v. 
Supervisors, 121 U. S. 535, 7 Sup. Ct. 1234, 30 L. Ed. 1000, an action 
at law to recover taxes, it was held that an overvaluation of property 
is not a ground of action at law for the excess of taxes. 

Balfour v. Portland (C. C.) 28 Fed. 738, was also an action at law 
to recover taxes on property alleged to hâve been deliberately over- 
valued, in disregard of the law requiring uniformity in the valuation 
of property for taxation. Recovery was denied, because, as the court 
held, there was no authority for paying the taxes as a whole, and 
then suing at law to recover the alleged excess. "Such a wrong," the 
court said, "may be corrected in equity by an injunction against the 
collection of the excess, on payment of what is justly due * * * 
a suit to enjoin the collection of this tax, so far as it is based on an 
improper valuation of the property, could hâve been maintained by 
the plaintiffs on the ground of fraud. * * * por such purpose, 
such an assessment is considered a fraud on the party concerned, 
against which equity will give relief." Of the assessment the court 
said : 

"The proceeding being quasi judicial, and the subject-matter wlthln the 
jurisdiction of the offlcers who conducted It, the resuit reached Is so far con- 
clusive that the legallty of It cannot be questioned in an action at law to re- 
cover back the one-half of the tax as Illégal." 
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In Western Union Tel. Go. v. Gottlieb, 190 U. S. 412, 23 Sup. Ct. 
730, 47 L,. Ed. 1116, the tax collector of Jackson county, Mo., brought 
an action against the county to coUect taxes. The défenses offered 
were that the company's franchise, derived from the United States, 
could not be assessed, and that the state board had intentionally and 
deliberately overvalued the property. The Suprême Court of Missouri, 
and the Suprême Court of the United States as wdl, held that the 
second défense could not be entertained, "because it seeks to raise the 
question of discrimination by a défense to an action at law to collect 
the taxes, and thereby collaterally attacks the judgment of the board 
of equalization. * * ♦ Such a question can only be raised by a 
direct attack in equity." 

In Los Angeles V. Ballerino, 99 Cal. 593, 32 Pac. 581, the county 
brought an action under a Calif ornia statute to recover taxes. The 
défendant alleged a fraudulent, corrupt, and exorbitant assessment. 
The trial court held that this was an équitable défense, and inasmuch 
as he had failed to allège tender or payment of the amount of tax 
which would hâve been due if the land had been fairly assessed, his 
testimony as to fraud and overassessment was rejected. In holding 
that no error had been committed, Judge De Haven said (99 Cal. 597, 
32 Pac. 583): 

"It Is undoubtedly true that a taxpayer may enjoin the collection of a tax 
tounded upon an assessment fraudulently and corruptly made wlth the In- 
tention of dlscrlmlnatlng against him, and for the purpose of causlng hlm to 
pay more than hls share of the public taxes (Merrill v. Humphrey, 24 Mlch. 
170; LefCerts v. Board of Supervlsors, 21 Wls. 688; Iron Co. v. Hubbard, 
■-'9 Wls. 51) ; and It Is equally true that the fact of such a fraudulent assess- 
ment would be avallable to Oie taxpayer as an équitable défense In an ac- 
tion brought to enforce the collection of a tax founded upon an assessment 
of that character." 

The latest expression of the Suprême Court as to the jurisdiction 
of fédéral courts to enjoin the collection of taxes is found in Johnson 
V. Wells Fargo & Co., 239 U. S. 234, 36 Sup. Ct. 62, 60 h. Ed. 243. 
The Constitution of South Dakota required that the property of cor- 
porations should be assessed as nearly as may be by the same methods 
as are provided for taxing property of individuals. Notwithstanding 
this provision, the state board of assessment, while valuing the property 
of individuals for what it was really worth, in assessing the property 
of Wells Fargo & Company, gave controUing effect to the gross in- 
come of the company. The board attempted to justify this method 
under a statute which required it to take gross earnings of such com- 
pariies into considération. The court was of the opinion that such 
administration of the statute was in violation of the Constitution, 
though the statute on its face might be ùnobjectionable, and held that: 

' "A. vàluation for assessment so unwarraiited by the law and a method of 
maklng the assessment, amountlng elther to a fraud or such gross mistake 
as to amount to fraud upon the constltutlonal rights of the person taxed, are 
grounds of equity for enjolnlng the enforcement of the tax," 

The cdurt said: 

"The contention Is made that there was no ground for eqijlty jurisdic- 
tion, and that therefore the bill should hâve been dlsmissed. This court 



BOSZELL BB08. V. CONTINENTAL COAL OOBP. 343 

has freqnently beld that a blll wlll not lie in the fédéral courts to enjoln the 
collection of atate taxes where a plaln, adéquate, and complète pemedy at 
law has been glven to recover back illégal tajces, and tbe attack upon the 
assassinent Is based upon the sole ground that the same is illégal and void. 
See Singer Sewing Machine Co. v. Benedict, 229 U. S. 481 [33 Sup. Ct 942, 
57 li. Ed. 1288], where many of the previous cases in this court are revlewed. 
But In the présent case it was alleged not only that tbe assessment was un- 
warranted by the law, but that the manner of making the assessment amount- 
ed to fraud upon the constltutional rights of the express companies, or such 
gross mlstake as would amount to fraud, thus averrlng a distinct and well- 
recognized ground of equlty Jurlsdlctlon. It also appears that the tax of 
1909 had been enjoined slnillarly, and that from thé decree in that case no 
appeal had been taken. Such contlnulng violation of constltutional rights 
might afford a ground for équitable relief." 

I am therefore constrained to hold that the inclusion of values be- 
yond the jurisdiction of the state of Nevada in the assessment com- 
plained of is a wrong for which complainant is entitled to équitable 
relief. An injunction pendente lite in each case will therefore issue 
as prayed for, to protect complainant against the collection of taxes 
on any valuation in excess of the assessment of June 24, 1914, made 
by the Nevada Tax Commission. In my judgment no showing has 
been made which will justify any interférence by this court with that 
valuation. 



EOSZRTX BROS, et al. v. CONTINENTAL COAL COEP. 

(District Court, B. D. Kentucky. August 12, 1816.) 

No. 1203. 

JuoausNT «=j498 — JUBisDicTioK — Dktebminino Qxtestion. 

The exercise of jurisdiction by a court always involvea a détermination 
that the fact or facts necessary to glve it Jurisdiction exist. 

[Ed. Note.— Btir other cases, see Judgment, Cent Dig. S 939; Dec. Dig. 
«s»49S.] 

BaNKBUPTOT <S=>100(1) — lUBISDICTION Oï OOUBTS — COBPOBATIOK — PkINOI- 

PAL I*LAcic OF Business. 

In bankruptcy proceedings against a corporation, the fact that its prin- 
cipal place of business is witWn the district of the court Is not jurisdlc- 
tional, but quasi Jurlsdictional, and the court's détermination thereof can- 
not be collaterally attacked, but is eonclusive upon another bankruptcy 
court, whidi haja not theretofore acquired jurisdiction. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. |{ 60, 142, 143 ; 
Dec. Dig. <3=»100(1).] 

BAKKBtTPTCT «=»U — JtJBISDIOTlON — OONFLICnNO — DlTFBBENT BANKBUPTCT 
OOUBTS. 

Upon bringing of bankruptcy proceeding against a corporation in a 
District Court, that court acquires exclusive jurisdiction of the subject- 
matter of the adjudication of the bankrupt as such, and tbe settlement and 
di-stribution of its estate, Including the détermination of the question as 
to whether or net its principal place of business is in the district of the 
court, and, until that court détermines that it bas no Jurisdiction, no other 
bankruptcy court can acquire jurisdiction, for the fliing of the flrst péti- 
tion is a caveat to ail the world, and in effect an attachment and injunc- 
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tion, and from the time thereof thé estate of the bankrupt Is In the ms- 
tody of the court flrst petltloned. 

[Ed. Note: — For other cases, see Bankrupt cy, Cent. Dig. § 11; Dec. Dig. 
<S=>11.] 

4. Bankkuptcy iS=>i6— Jubi8diction-:-"PriN;CIPal, Place of Business" of 
OoAL-MiNiNQ Corporation — "Principal Office." 

A foreign coal-ininlng corporation's principal place of business was in 
the district wliere its coal-minlng and sliipping opérations and nearly 
ail of its coal lands were, and where it had conformed to the state for- 
eign corporation laws, and not in a district in another state where it had 
its head office, where its main stockholders and most of Its offlcers and di- 
rectors, wlio had gênerai direction and supervision of the business, resided, 
wliere its financial business was conducted, and where it had not con- 
formed to the state foreign corporation laws ; a corporation's principal 
place of business not necessarily being its principal offlce, which latter is 
where its books are kept and its corporate business transacted, and 
which détermines its résidence, if in the state of incorporation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dig. 

®=3l6. 

For other définitions, see Words and Phrases, First and Second Séries, 
Principal Offlce ; Principal Place of Business.] 

In Bankruptcy. Pétition for involuntary bankruptcy by Roszell Bros, 
and others against the Continental Coal Corporation, to which trustée 
in voluntary bankruptcy of the défendant in the District Court for 
the Eastern District of Tennessee and a cOmmittee of creditors filed an- 
swers. On exception to referee's finding as to principal place of 
business of défendant,- and motion to stay proceedings; Exceptions 
overruled. 

C. E. Williamson, of Lexington, Ky., N. R. Patterson, of Pineville, 
Ky., and R. A. Chiles, of Mt. Sterling, Ky., for petitioning creditors. 
Moore & Darwin, of Chattanooga, Tenn., for respondent. 

COCHRAN, District Judge. This is an involuntary proceeding in 
bankruptcy. The pétition was filed May 5, 1916, and process was 
served May 8th on the bankrupt's statutory agent. It is a Wyoming 
corporation, created in 1911. Its domicile and résidence, thereîore, 
are and hâve always been inthat state, and the only possible ground 
for this court having jurisdictibn of the proceeding is that its prin- 
cipal place of business for the preceding six months, or the greater 
portion thereof, has been in this district. It is so alleged in the péti- 
tion. On May 8th, after notice of this proceeding, the défendant 
filed a voluntary pétition in the District Court for the Eastern dis- 
trict of Tennessee, alleging therein that that district had so been its 
principal place of business. Thereupon that court adjudged the de- 
fendant a bankrupt and appôinted a receiver for its assCts. There- 
after, on the 12th, answei-s were filed herein by thé défendant and 
thé Tennessee receiver,^ in which they denied, amongst other things, 
the allégation of the pétition as to this district being the principal place 
of business of the défendant. They filed also a motion to stay this 
proceeding on the ground that the adjudication îh the voluntary pro- 
ceeding in the Tennessee district was conclusive as to the defetidant's 

Ê=aFor other cases see same toplc & KEY-NUMBER lu alJ Key-NÙmbered Digests & Indexés 
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principal place of business, and hence a bar to the fufther prosecution 
of this proceeding. 

This motion was overruled, and a pétition to revise my action is 
pending in the appellate court. At the same time the motion was 
overruled the issue as to the principal place of business of the défend- 
ant v^'as referred to the référée, as spécial master, to hear the évidence 
and make a finding in regard thereto. This he has done, and his find- 
ing is that, since its incorporation, the principal place of business of 
the défendant has been in this district, to which the défendant and the 
Tennessee receiver hâve taken exception. In the meantime in the 
Tennessee proceeding the receiver therein has been appointed trus- 
tée, and he, as such, and a committee of certain creditors, appointed 
prior to the institution of this proceeding, hâve also filed answers here- 
in, similar to those heretofore fiied, and the trustée and the committee 
hâve also filed a motion to stay this proceeding on the same ground 
upon which the former motion was based. This cause, therefore, 
is before me on the exception taken to the referee's finding, and this 
new motion to stay. 

As I still think that this Court has the right to proceed herein, not- 
withstanding the adjudication in the Tennessee proceeding, I might 
do no more than overrule this additional motion to stay. But, as, 
since my former ruling, because of the persistency with which it is 
urged that I hâve no such right, I hâve gone into the matter more 
deeply, and, as I delivered no formai opinion on the former occa- 
sion, I avail myself of this opportunity of setting forth fully my rea- 
sons for so thinking, 

The question as to the conclusiveness of that adjudication on the 
issue as to the principal place of business of the bankrupt may be 
considered in two respects. One is without référence to the possible 
eflfect thereon of the fact that at the time the Tennessee proceeding 
was brought and the adjudication was made therein this proceeding 
had theretofore been brought and was then pending. The other is 
with référence thereto. 

[1] It may be conceded that, if it were not for this fact, the value 
claimed for the adjudication must be given to it. Though it was 
not thereby expressly determined that the principal place of business 
was in that district, as the District Court thereof had no power to 
make the adjudication unless it was, the court in making it impliedly 
determined that such was the case. The exercise of jurisdiction by 
a court always involves a détermination that it has jurisdiction; i. e., 
that the fact or facts necessary to give it jurisdiction exist. Such 
being the case, the question as to whether the adjudication is subject 
to collatéral attack on the ground that the principal place of business 
of the défendant corporation was not in that district dépends on 
whether the existence thereof was strictly jurisdictional or only quasi 
jurisdictional. In the case of Noble v. Union River Logging Co., 147 
U. S. 165, 13 Sup. Ct. 271, 37 h. Ed. 123, Mr. Justice Brown 
pointed out the distinction between facts that are strictly jurisdic- 
tional and those which are only quasi jurisdictional, and the efïect of 
such distinction. As to the former he said : 
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"It is true that In every proceeding of a judldal nature there are one or 
more facts which are strlctly jurlsdictlonal, the existence of whlch Is neces- 
sary to the valldlty of the proceedlngs, and without whlch the act of the 
court Is a mère nulllty." 

After giying certain' examples thereof, he continued: 

"In thèse and similar cases the action of the court or officer falls for want 
of jurisdiction over the person or subject-matter. The proceeding is a nulll- 
ty, and its invalldity may be shown in a collatéral proceeding." 

As to the latter he said: 

"There Is, however, another class of facts which are termed quasi jurlsdic- 
tlonal, whlch are necessary to be alleged and proved In order to set the ma- 
ehlnery of tlie law In motion, but whlch, when properly alleged and establlsh- 
ed to the satisfaction of the court, eannot be attacked coUaterally. Wlth 
respect to thèse facts, the ûndlng of the court is as conclusively presumed to 
be correct as its flnding wlth respect to any other matter in issue between the 
parties." 

He then gave certain examples thereof, and characterized them as 
cases "where the want of jurisdiction does not go to the subject- 
matter or the parties, but to a preliminary fact necessary to be proven 
to authorize the court to act." And as to this class of cases he con- 
cluded: 

"In thls class of cases, if the allégation be properly made, and the juris- 
diction be found by the court, such flnding is concluslve and blnding in every 
collatéral proceeding." 

[2] Did, then, the fact as to the principal place of business of the 
défendant corporation relate to the court's jurisdiction of the subject- 
matter of the proceedings or of the parties thereto, or did the court 
hâve such jurisdiction without référence to such fact, and was it mere- 
ly a preliminary fact necessary to be alleged and proven to authorize 
the court to act ? 

Seemingly, at least, the latter was its only significance. Clearly it 
had no relation to the court's jurisdiction of the subject-matter of the 
proceeding. That court had jurisdiction of a proceeding in bank- 
ruptcy, and such was the character of the proceeding. The only pos- 
sible ground for saying that it had relation to its jurisdiction of the 
parties thereto— i. e., the bankrupt and its creditors — is that, in view 
of the fact that no provision is made for notice prior to an adjudica- 
tion in bankruptcy, save in an involuntary proceeding, and then only 
as to the bankrupt, and of the character of the notice required ta 
be given after adjudication, it is against the principles of natural jus- 
tice for jurisdiction to be exercised in bankruptcy without référence 
to the domicile, résidence, or place of business of the bankrupt. But 
as the jurisdiction is in rem, the proceeding being to détermine the 
status of the bankrupt and to setde and distribute his estate, and the 
jurisdiction of the fédéral government is as wide as its territory, it 
would seem that this considération is not sufficient to cause the fact 
in question to relate to the court's jurisdiction of the parties. If it is 
not, then it is simply a preliminary fact necessary to be alleged and 
proved to authorize the court to act, and its détermination thereof in 
favor of the power to act eannot be questioned coUaterally. And so 
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it has been held. The courts in a number of cases bave held that an 
adjudication could not be attacked collaterally as to a fact determined 
thereby which clearly related to the power to act and not to the juris- 
diction of the subject-matter or of the parties. As, for instance, they 
hâve held that a détermination thereby that the bankrupt was such 
an one as was subject to adjudication in bankruptcy cannot be attacked 
collaterally. In re Columbia Real Estate Co. (D. C.) 101 Fed. 965 ; 
Edelstein v. United States, 149 Fed. 636, 79 C. C. A. 328, 9 L. R. A. 
(N. S.) 236; In re First National Bank, 152 Fed. 64, 81 C. C. A. 260, 
il Ann. Cas. 355. Also that the bankrupt had committed the act of 
bankruptcy alleged. In re Hecox, 164 Fed. 823, 90 C. C. A. 627; In 
re Dempster, 172 Fed. 353, 97 C. C. A. 51. 

The décision in the case of In re Elmira Steel Co. (D. C.) 109 Fed. 
456, may be thought to be against the position that the détermina- 
tion of the principal place of business of a bankrupt, where that fact 
is relied on as giving the right to an adjudication, is quasi jurisdictional 
only. And so seems to hâve been the reasoning of the référée which 
the court approved. But two considérations prevent such an effect 
being given to it. One is that the adjudication relied on as a bar was 
a prématuré adjudication. It was made the day the involuntary pro- 
ceeding was filed in the Pennsylvania court. The other is that the in- 
voluntary proceeding in which it was made was brought subsequently 
to the involuntary proceeding in New York in which it was pleaded 
as a bar. And both of thèse considérations were made much of by the 
référée. 

The décision in the case of In re Clisdell (D. C.) 101 Fed. 246, hardly 
supports that position. It was there held that a creditor who had 
appeared and filed bis proof of claim and examined the bankrupt be- 
fore the référée could not be heard to claim, in opposition to the bank- 
rupt's pétition for discharge, that he had not rèsided within the dis- 
trict a sufficient length of time to give the court jurisdiction over him. 
But in the case of In re Hintze (D. C.) 134 Fed. 141, a dictum of 
Judge Lowell f avors the position. He said : 

"The adjudication In bankruptcy, hère rendered upon a pétition alleglng 
résidence, has made that résidence res Judicata, * * * and, as the pro- 
ceeding was in rem, has determined the bankrupt's résidence as against ail 
the world." 

And the décision in the case of In re Sage (D. C.) 224 Fed. 525, is 
squarely in point to this effect. That was a pétition filed in the Dis- 
trict Court for the Eastern District of Missouri by a trustée in bank- 
ruptcy, appointed in an involuntary proceeding pending in the Dis- 
trict Court for the Southern District of lowa, against a receiver, ap- 
pointed in a proceeding in a court of the state of Missouri, to compel 
the latter to turn over to him certain assets of the bankrupt in his 
possession. The pétition was sustained. Amongst other reasons urged 
against it was that the bankrupt did not hâve his principal place of busi- 
ness, résidence, or domicile in the Southern District of lowa. Judge 
Dyer, as to this, said : 

"As the pleadings showed the requlslte jurisdictional fact as to domicile, 
the adjudication made thereon cannot be questioned collaterally." 
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The décision of the Suprême Court of the United States in ttie récent 
case of Fairbanks Steam Shovel Co. v. Wills, 240 U. S. 642, 36 Sup. 
Ct. 466, 60 L. Ed. 841, may be thought to conclude the question. That 
case involved a contest between a trustée in bankruptcy, appointed 
in an involuntary proceeding in the Southern district of Illinois, and 
a mortgagee, as to the validity of its mortgage on a floating steam 
dredge owned by the bankrupt. The bankrupt was an Illinois cor- 
poration. ' Its principal office was in Cook county, 111., in the North- 
ern district thereof. It had possession of and was using the dredge in 
Cass county, in the Southern district thereof. The statute of Illinois 
required mortgages to be recorded in the county where the mortgagor 
résides. It was held that the mortgage was invalid, because not re- 
corded in Cook county, where the bankrupt's principal place of busi- 
ness was, and where, therefore, it resided. The mortgagee urged 
that, if the mortgage was invalid for this reason only, the adjudica- 
tion in bankruptcy and the appointment of the trustée were void also. 
The bankruptcy proceeding should hâve been instituted in the District 
Court for the Northern District of Illinois, and not in that of the 
Southern District. The Seventh Circuit Court of Appeals responded 
to this position that it related to the trustee's capacity tp sue, and, as it 
had not been pleaded, it would not be considered. Possihly a sufficient 
answer was that, though the résidence of the bankrupt was in Cook 
county, where its principal office was, its domicile was in every part 
of the State, or, its principal place of business was in the Southern 
district of Illinois, and hence the District Court thereof had jurisdic- 
tion of the proceedings. The answer of the Suprême Court, tlirough 
Mr. Justice Pitney, was in thèse words : 

"It Is Inslsted that the adjudication of bankruptcy was Invalid. and that 
the trustée had no capacity to sue. But the adjudication Is not open to col- 
latéral attack, and the question of capacity was walved because not raised In 
the trial court." 

I proceed, therefore, upon the idea that the position is sound, if the 
matter of the conclusiveness of the adjudication by the Tennessee 
court on thé issue as to the principal place of business of the bankrupt 
is considered without référence to the possible effect thereon of the 
fact that at the time that proceeding was brought and the adjudication 
therein was made this proceeding had theretofore been brought and 
was then pending, it is conclusive that it was in tlie Tennessee dis- 
trict and that the adjudication is not subject to collatéral attack. 

[3] How does this matter stand with référence thereto? Did that 
fact make any différence as to the conclusiveness thereof in regard 
thereto, at least, so far as this proceeding is concerned? I think it 
clear that it did, and that, sO; far, that adjudication is an absolute 
nuUity. This is for the reason that upon the bringing of this proceed- 
ing this court acquired exclusive jurisdiction of the subject-matter of 
the adjudication of thç bankrupt as such and the settlement and dis- 
tribution of its, esta te, which included the détermination of the ques- 
tion as to whether or not its principal place of business was in this 
district, and hence tha,t the Tennessee court was without any juris- 
diction tliereof whatever, so long as this court had not determined 
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that its principal place of business was not therein. If this proposition 
is Sound, of course, it must be conceded that that adjudication is an ab- 
solute nullity, at least so far as this court is concerned, and is not in 
the way of its proceeding to détermine the issue as to the bankrupt's 
principal place of business on its merits. I will now endeavor to show 
that it is Sound. 

It is possible for the District Courts of at least, three fédéral dis- 
tricts to hâve concurrent jurisdiction of a bankruptcy proceeding as 
to a natural person. Such is the case if his domicile is in one district, 
résidence in another, and principal place of business in a third. The 
District Court of each of thèse districts has jurisdiction of a bank- 
ruptcy proceeding as to him, and this jurisdiction is concurrent. In 
the case of a corporation, it is possible for the District Courts of 
at least two such districts to hâve jurisdiction as to it. This would 
be the case if its domicile and résidence were in one and its principal 
place of business in another ; and, if it is possible for its domicile and 
résidence to be in différent districts, it is possible for the District 
Courts of at least three districts to hâve such jurisdiction as to it, the 
same as in the case of a natural person. Bankr. Act July 1, 1898, c. 
541, § 32, 30 Stat. 554 (Comp. St. 1913, § 9616), and General Order 
No. 6 (89 Fed. v), hâve made provision, in part at least, for the 
course of procédure in such a case of concurrent jurisdliction. They 
provide, as I take it, that the first hearing shall be had in the dis- 
trict in which the debtor has his domicile, and, if the court adjudges 
him a bankrupt, then it is for it to détermine whether the greatest con- 
venience of lie parties in interest requires that another of the courts 
having concurrent jurisdiction should proceed with the cases, and, if 
it so détermines, to order them to be transferred to that court. Sup- 
pose such concurrent jurisdiction existed, and not only no such pro- 
vision, but no provision whatever was made for the course of procé- 
dure in such a case, how would the matter stand? Resort would hâve 
to be had to gênerai principles of jurisprudence to find a rule to gov- 
em it, and they would yield one. 

It is a gênerai principle that, if two courts hâve concurrent juris- 
diction of certain property, the exercise of which involves the tak- 
ing possession and disposing of such property, the first court appealed 
to has exclusive jurisdiction thereof, and the other court is without 
power to interfère therewith. It results from the considération that 
both courts cannot at the same time take possession and dispose of 
it. One or the other must yield. And it is reasonable that the one 
last appealed to should give way to the first. There may be the lim- 
itation upon this principle laid down in the récent case of Empire 
Trust Co. v. Brooks (C. C. A.) 232 Fed. 641 ; but I am not concerned 
hère to détermine whether there is such a limitation. This gênerai 
principle finds fréquent application in cases of concurrent jurisdiction 
by courts of bankruptcy and the state courts. The Bankruptcy Act and 
General Orders make no provision for such a case of concurrent ju- 
risdiction, and the matter is left to be determined by the gênerai prin- 
ciples of jurisprudence. And it is well settled that, if the proceeding 
in bankruptcy is begun first, the state court is ousted absolutely of al) 
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jurisdiction over the property pending the proceeding. Immediately 
upon the filing of the bankruptcy pétition the property of the bankrupt 
net adversely held îs in the potential possession of the bankrupt court, 
in custodia legis, as the saying is ; and it is immaterial whether such 
property is located in the district where the bankruptcy proceeding is 
pending or in another district. In Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 L. Ed. 405, Mr. Chief Justice FuUer said: 

"It Is as true of the présent law as It was of that of 1867 that the flUng 
of the pétition is a caveat to ail the world, and In effect an attachment and 
injunctlon (Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866), and, on adjudica- 
tion, tltle to the bankrupt's property becomes vested in the trustée (sections 70, 
21e (Conip. St. 1913, §§ 9654, 9605]), with actual or construetive possession, 
and plaoed in the custody of the bankruptcy court." 

This was at one time taken to involve the right of such court to 
send its process into other districts where the bankrupt property may 
be located to protect its custody, and hence there was no necessity for, 
and no such thing as, ancillary jurisdiction in the District Courts of 
such other districts. In re Granité City Bank, 137 Fed. 818, 70 C. C. 
A. 316; In re Dempster, 172 Fed. 353, 97 C. C. A. 51. 

But the Suprême Court held otherwise in the case of Babbitt v. 
Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 
969, There was, howeVer, ho taking back to any extent of the posi- 
tion that, immediately upon the filing of the pétition in bankruptcy, the 
property of the bankrupt, wherever situated, within the territorial 
limits of the United States, passes îrtto the custody of the court of 
bankruptcy in which it vi^as filed, and that the effect of the filing there- 
of is an attachment and injunction, and that everywhere in the United 
States. Upon the appointment of the trustée the title to such property, 
as of the date of adjudication, passes to him, and that court has power 
to provide for its sale and conversion into money. Robertson v. How- 
ard, 229 U. S. 254, 33 Sup. Ct. 854, 57 L. Ed. 1174. And the courts 
of bankruptcy in the districts where the property is situated hâve 
ancillary jurisdiction to protect the custody thereof by the court of 
bankruptcy of the primary jurisdiction. The latter has to rely on the 
former to protect its custody and to enable it to acquire actual pos- 
session. Babbitt v. Dutcher, supra. There may be an inconsistency in 
the position that a bankruptcy court may hâve the custody of prop- 
erty, and the filing of a pétition in bankruptcy therein has the effect of 
an attachment and injunction beyond the territorial jurisdiction of 
such court, and the position that it has no power to issue its process 
beyond its territorial jurisdiction to protect its custody, but must dé- 
pend on the bankruptcy court where the property is situated for that, 
but I am not concerned to think this matter out. It is judicially settled 
that both positions are sound. 

Such being the case, it f ollows that any action taken by a state court 
in relation to such property, which, otherwise, it would hâve jurisdic- 
tion to take, would be beyond its jurisdiction and an absolute nullity, 
and that whether the state court taking the action was within the ter- 
ritorial limits of the court of bankruptcy of primary jurisdiction or 
outside of it. In the case of Murphy v. John Hofman Co., 211 U. S. 
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562, 29 Sup. Ct. 154, 53 L. Ed. 327, which involved a conflict between 
a court of bankruptcy and a state court, Mr. Justice Moody said: 

"Where a court of compétent jurisdiction has taken property into Its posses- 
sion, through its offlcers, the property is thereby withdrawn from the juris- 
diction of ail other courts." 

And again : 

"Ttie jurisdiction in such cases arises out of the possession of the property 
and is exclusive of the jurisdiction of ail other courts, although otherwise 
the controversy would be eognlzable in them." 

Note the statement in the one case, "The property is thereby with- 
drawn from the jurisdiction of ail other courts," and in the other, "The 
jurisdiction * * * jg exclusive of the jurisdiction of ail other 
courts." It is true that in that case the court of bankruptcy had the 
actual possession of the property, and the statements are limited to cases 
of actual possession. But the same principle applies with just as much 
force where the possession is merely potential. 

The case of Acme Harvester Co. v. Beekman Lumber Co., 222 U. 
S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208, involved an attachment of the 
bankrupt's property in a suit brought in a state court of Missouri, in- 
stituted after the iiling of the pétition in bankruptcy in Illinois. It 
was held that the attachment would hâve been invalid, had not the 
pétition in bankruptcy been practically dismissed before the attachment 
was sued out. Mr. Justice Day said: 

"An attachment of the bankrupt's property after the flling of the pétition 
and before adjudication cannot operate to remove the banltrupt's estate from 
the jurisdiction of the bankruptcy court for the purpose of administration 
under the act of Oongress. It is the purpose of the bankruptcy law, passed in 
pursuance of the power of Congress to establish a uniform System of bank- 
ruptcy throughout the United States, to place the property of the bankrupt 
under the control of the court, wherever it is found, wlth a vlew to its equal 
distribution among the creditors. The flling of the pétition is an assertion 
of the jurisdiction with a vlew to the détermination of the status of the 
bankrupt and a settlement and distribution of his estate. The exclusive juris- 
diction of the bankruptcy court is so far in rem that the estate is regarded 
as In custodia legis from the flling of the pétition. It is true that under 
section 70a of the act of 1898 [Comp. St. 1913, § 9654] the trustée of the 
estate, on his appointment and qualification, Is vested by opération of law with 
the title of the bankrupt as of the date he was adjudlcated a bankrupt, but 
there are many provisions of the law whleh show its purpose to hold the 
property of the bankrupt Intact from the time of the flling of the pétition, in 
order that it may be adminlstered under the law If an adjudication in bank- 
ruptcy shall follow the beglnning of the proceedlngs." 

And in the case of Lazarus v. Prentice, 234 U. S. 263, 34 Sup. Ct. 
851, 58 L. Ed. 1305, where persons claiming property of the bank- 
rupt were not allowed to intervene in ancillary proceedings in Louisi- 
ana, but required to assert their claim in New York, where the bank- 
ruptcy proceeding was pending, Mr. Justice Day said : 

"The flling of the pétition and adjudication in the bankruptcy court in 
New York brought the property of the bankrupts, wherever situated, into 
custodia legis, and it was thus held from the date of the flling of the pétition, 
so that subséquent liens could not be glven or obtained thereon, nor proceed- 
ings had in other courts to reach the property, the court of original jurisdic- 
tion havlng acquired tlie full right to adminlster the estate under the bank- 
ruptcy law." 
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And again: 

"The property when seized was by virtue of the terms of the bankruptcy 
act helcl for and to be turned over to the court of original jurisdiction, and 
no right could be acquired in it by assignment subséquent to the filing of the 
pétition whleh would defeat thls purpose. Such assignment was a mère 
nullity, properly disregarded by the bankruptcy court, and notwithstandlng 
which it could direct the delivery of the bankrupts' property to the receiver by 
summary process." 

A striking instance of the absolute nullity of proceedings in the state 
court, initiated during pendency of the bankruptcy proceedings, may 
be found in a case arising under Act March 2, 1867, c. 176, 14 Stat. 
517, to wit, that of Phelps v. Sellick, Fed. Cas. No. 11,079. There a 
suit to foreclose a mortgage was brought in the state court, and de- 
cree of foreclosure and sale therein was had, after the filing of the pé- 
tition in bankruptcy. It was held that those proceedings were a nullity 
and the action of the mortgagee in bringing and prosecuting the suit 
a contempt of the bankruptcy court. 

If, then, in such a case concurrent jurisdiction, where neither the 
Bankruptcy Act nor the General Orders contain any provision cover- 
ing the situation, the court of bankruptcy, if first appealéd to, would 
hâve exclusive jurisdiction, and the state court would be so absolutely 
without jurisdiction to proceed that anything it might do would be a 
nullity, in a case of concurrent jurisdiction of two or more courts of 
bankruptcy, if neither the Bankruptcy Act nor the General Orders 
contained any provision covering the situation, the same rule would 
apply. Each proceeding involves the taking possession and dispos- 
ing of the bankrupt's estate. In the nature of things, two such courts 
cannot do this at the same time. One or the other must give way, and 
it is reasonable that the one last appealéd to should give way to the 
first. The filing of the first pétition hère, as always, is a caveat to 
ail the world, and in effect an attachment and injunction, and from 
the time thereof the estate of the bankrupt is in the custody of the 
court where that takes place. And another court of bankruptcy, as 
well as any other court, is affected by this condition of things. 

There is another case of concurrent jurisdiction in bankruptcy, and 
one for which neither the Bankruptcy Act nor the General Orders 
make any provision, of which note should be taken, in passing, to 
point out that, whatever should be the rule applicable thereto, it is 
without significance hère. It is where an involuntary pétition is filed, 
and thereafter a voluntary pétition is filed by the bankrupt in the same 
court. A number of such cases are found in the Fédéral Reporter. 
Such are the cases of In re Dwyer (D. C.) 112 Fed. 177 ; In re Stegar 
(D. C.) 113 Fed. 979; Gleason v. Smith, Perkins & Co., 145 Fed. 895, 
76 C. C. A. 427; In re New Chattanooga Hardware Co. (D. C.) 190 
Fed. 241 ; In re Lachenmaier, 203 Fed. 32, 121 C. C. A. 368. Gen- 
erally, in thèse cases, the order of procédure has been thought to be 
determinable by practical considérations. It has not occurred to the 
court that the matter was afifected by the fundamental gênerai princi- 
ple to which I hâve referred, atid how, consistently therewith, it could 
proceed in the subséquent voluntary proceeding with the involuntary 
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proceeding pending, except probably in the case of Gleason v; Smith, 
Perkins & Co., wliere it was held that the adjudication did not irivah- 
date the prior involuntary one. But the fact that in such a case the 
two proceedings are pending in the same court keep thèse décisions, 
which are more reHed on by the défendant, from having any bearing 
whatever on the question we hâve hère, and no further notice need 
be taken of them. 

If, then, this were a case of concurrent jurisdiction on the part of 
this court and the Tennessee court, and neither the Bankruptcy Act 
nor the General Orders contained any provision determining the courts 
to pursue, it would hâve to be held that upon the filing of the petitioii 
herein this court acquired exclusive jurisdiction of the matter of ad- 
judging the défendant corporation a bankrupt and settling and dis- 
tributing its estate, and the Tennessee court was without any jurisdic- 
tion whatever to proceed. There is no escaping from this. But this 
is not a case of concurrent jurisdiction. This court and the Tennessee 
court do not each hâve jurisdiction to adjudge the défendant corpora- 
tion a bankrupt and to settle and distribute its estate. This is so be- 
cause, as its domicile and résidence was in the district of neither court, 
but in that of the state of Wyoming, the only possible ground for either 
having jurisdiction is that its principal place of business was in its dis- 
trict. And this could hâve been in but one of the two districts. As 
it is not a case of concurrent jurisdiction, neither the Bankruptcy Act 
nor the General Orders contain any provisions as to the course of 
procédure. That must be determined in accordance with gênerai prin- 
ciples. 

Why, then, does not the same rule apply hère as would apply if 
it were a case of concurrent jurisdiction and section 32 of the Bank- 
ruptcy Act and General Order No. 6 did not exist ? Just the same, as 
in that case the filing of the pétition herein would hâve been, it was 
a caveat to ail the world, and in efïect an attachment and injunction, 
and brought into the custody of this court the entire estate of the 
bankrupt wherever situatéd. The only différence between the two 
cases is that in that case there would be no question as to this court 
having jurisdiction, whereas hère there is a question in regard thereto. 
There is a possibility that it is without jurisdiction. But there is an 
equal possibility that it alone bas jurisdiction. Certainly, if as a mat- 
ter of fact the latter alternative is true, its jurisdiction is exclusive, 
and the Tennessee court is without jurisdiction to proceed. It would 
be strange indeed that such would be the case if it had jurisdiction con- 
currently with the Tennessee court, and neither the Bankruptcy Act 
nor the General Orders contained a provision as to the course ùf pro- 
cédure, and not be the case if it alone has jurisdiction. And, if in 
fact it has no jurisdiction, that being in the Tennessee court, still it 
has jurisdiction to détermine whether it has jurisdiction. It was be- 
cause of the fact that the Tennessee court had jurisdiction to déter- 
mine its jurisdiction that I hâve acceded to the position that, leaving 
out of considération the fact that this proceeding was pending when 
235 F.— 23 
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the Tennessee proceeding was instituted, its adjudication would be 
conclusive as to the bankrupt's principal place of business, and net 
subject to collatéral attack. Having such jurisdiction, it must be ex- 
clusive. 

In the case of McAlistef v. Chesapeake & Ohio Ry. Co., 157 Fed. 
740, 85 C. C. A. 316, 13 Ann. Cas. 1068, it was held that in a removal 
case the fédéral court acquired jurisdiction, at least for the purpose 
of determining whether the removal proceedings vested jurisdiction of 
the cause in it, and, as ancillary to such jurisdiction, might enjoin the 
plaintiflf from proceeding in the state court until it could hear and 
détermine the question of its own jurisdiction. And, as held in the 
case of Mueller v. Nugent, the effect of the filing of a pétition in 
bankruptcy is both an attachment and an injunction, and such is its 
effect, as much so if it should turn out that the court in which it is 
filed is without jurisdiction as if it should turn out that it had jurisdic- 
tion. And the injunction opérâtes as much against the prosecution of 
a bankruptcy proceeding as any other proceeding where it is not specifi" 
cally authorized. 

I therefore conclude that upon the filing of the pétition in this court 
it acquired exclusive jurisdiction of a proceeding in bankruptcy as 
to the bankrupt, and at the time of the adjudication in the Tennessee 
court it was without jurisdiction to make it, and hence, at least so 
far as this court is concerned, the adjudication and ail subséquent 
proceedings in that court were nuUities. The prosecution of the vo^ 
untary proceeding in the Tennessee court was, baldly speaking, in fact, 
though unconsciously so, in contempt of the jurisdiction and authority 
of this court. And what this court is asked to do by the motion to 
stay is to ignore this contempt. Thave said nothing against the right 
to file the voluntary pétition in the Tennessee court, so that it may be 
proceeded with, if it should turn out that this court is without juris- 
diction, and hâve only held that there was no right to prosecute it 
pending the proceeding in this court. 

[4] I proceed next to dispose of the exception to the referee's re- 
port, and to détermine whether the principal place of business of the 
bankrupt was in this district or in that of the Tennessee court. It 
is certain that it was in one or the other. In order to do this the nature 
of its business, and how and where it did it, should be fully and ac- 
curately set forth. The bankrupt's charter has not been filed, but it 
is stated by the référée in his report that it seemed agreed that the 
business which it called for was that of owning and holding coal lands 
and mining and shipping and sèlling coal. Its coal lands contained 
about 19,000 acres, of which about 17,000 are in Bell and Knox coun- 
ties, Ky., in this district, about 16,000 in Bell and 1,000 in Knox, and 
the remaining 2,000 in Van Buren county, Tenn., in the Eastern dis- 
trict thereof. Possibly ail this acreage is not coal land. The Ten- 
nessee lànd has never been developed. It has mined the Kentucky 
acreage extensively, mainly in Bell county. It has had in opération 
there 10 mines, and has mined and sold therefrom, on an average, 
over 600,000 tons per year. It has also owned and operated in close 
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proximity to the mines four commissaries, at which it has sold mer- 
chandise to its employés and the public generally. Thèse sales hâve 
averaged $325,000 per year. In addition it has been selling timber 
from its lands, the sales of which hâve amounted to $25,000 to $40,- 
000, and numerous portions of its lands in small tracts and town lots. 
The mining and shipping of the coal and ail sales of merchandise, tim- 
ber, and lands hâve ail taken place in Bell county. The purchase of 
ail supplies for the mines, and of ail merchandise for the commissaries, 
hâve likewise been donc there. It has had an office in Bell county, 
and the detailed account of ail thèse transactions hâve been kept in 
its books there. It has had in its employ, in connection with ail thèse 
matters, more than 1,000 men, possibly as many as 1,200 or 1,300, 
mainly miners. Thèse employés hâve lived, mainly, in houses on its 
lands near the mines, of which there are more than 500, for which 
they hâve been charged rent. Until June 5, 1915, ail thèse matters 
were under the immédiate supervision and direction of its vice prési- 
dent and gênerai manager, who Hved and had his office in Bell county. 
He was succeeded on that date by the chairman of an executive com- 
mittee of three, appointed to bring about a more efficient opération 
of the business of the company, who has also resided or had his office 
în that county. Its entire assets, outside of the 2,000 acres in Ten- 
nessee and certain office furniture in its office at Chattanooga, Tenu., 
in the Eastem district thereof, shortly to be described, are in this dis- 
trict. There is a mortgage indebtedness on the real estate to cover 
bonded indebtedness of $2,000,000, and it owes in unsecured debts pos- 
sibly as much as $1,000,000. 

Its head office has been at Chattanooga, and consists of three rooms 
in the twelfth story of , a skyscraper. Its main stockholdérs, ail its 
directors and officers, except the vice président and gênerai manager, 
and the chairman and another member of the executive committee, 
hâve resided there. The office is occupied by its président, secretary 
and treasurer, and sales manager, each possibly having a room to him- 
self, who hâve given their entire time to the bankrupt's business. It 
has had two or three stenographers there, possibly one for each offi- 
cer. The board of directors hâve met there. The officers hâve ex- 
ercised gênerai supervision over the business and given directions in 
regard thereto. It has been under their geperal supervision and di- 
rection that it has been carried on. Communications between them 
and those in charge at the mines hâve been had by mail and a téléphone 
line, of which they had the exclusive use, at first for an hour, after- 
wards for three quarters of an hour, each dây. Reports were regu- 
larly made to them by those in charge at the mines. The financial 
business of the bankrupt may be said to hâve been conducted at the 
Chattanooga office. The money borrowed was borrowed there. Its 
principal bank account was kept in Chattanooga. Probably the major 
portion of its unsecured indebtedness is owed there. Payment for 
ail purchases made on its behalf were made by checks on this bank 
account. The checks for same were made out at the mines and sent 
to the Chattanooga office to be countersigned- It does not appear 
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wheré the checks were mailed from to the debtors. The amounts of 
thé regulâr pay rolls were sent to the Chattanooga office, and it caused 
thê money to be sent to â bank in Bell county by a Cincinnati bank. 
No bôokkeeping was donc at the Chattanooga office, except the keep- 
ing of what is termed the gênerai accounts. Thèse seem to hâve been 
kept by the secretary and treasurer. Agencies for the sale of its coal 
were ftiaintained at Atlanta, Ga., Knoxville, Tenn., Danville, Ky., 
Louisville, Ky., and Chicago, 111. It has operated coal yards at Louis- 
ville, Ky., at first directly, and afterwards through a corporation whose 
stock it owned. 

Référence is made in the évidence to traveling salesmen. It might 
hâve beeii made clearer than it \yas just where they came in. It 
would hâve been well, had counsel made this plain, rather than take 
time tb întroduce in évidence so rtiuch irrelevant stuff as they did. 
Possibly thèse traveling salesmen wëre its agents stationed at those 
several points, or they may hâve operated independently of them. Ail 
orders for coal were sent to the Chattanooga office. They were pasSed 
on by thé sales manager, and, if accepted, copies thereof were sent 
tb the office at the mines to be filled, and remittances for coal pur- 
chased were made to the Chattanooga office and depbsited in thé bank 
there. It has sold a great deal of coal bought from other concerns, 
with which the Kentucky opérations had nothing to do. The extent 
of this,^ and when it was sold, might hâve been made more definite. 
The bankrupt had complied with thé requirements of the Kentucky 
statutes as à prerequisite of its right tb do business therein, but had nbt 
complied with the requirements of the Tennessee statute. 

Such, then, are the facts from which it is to be determined where 
the principal place of business of the bankrupt was, and I proceed 
now more directly to a considération of that question. It is to be 
noted, in the first place, that the question is, where was the bank- 
rupt's principal place of business? and not where its stockholders, di- 
rectors, and officers lived. Again it is to be noted that the question 
is where was the bankrupt's principaL place of business, and not where 
was its principal office? The bailkrupt act says principal place of 
business, and not principal office. The principal office of a corpora- 
tion may be of significance in determining where it résides, but it is 
not of significance in determiniiig its principal place of business. The 
principal office of a corporation is where its books are kept and its 
corporate business transacted. In the case of Galveston, H. & S. A. 
R. Co. V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248, 
Mr. Justice Brown said : 

"In the case of a corporation, the question of Inhabltancy must be de- 
termined, not by the résidence of any particular officer, but by the principal 
offices of the corporation, where Its books are lîept and its corporate busi- 
ness Is transacted, even though It rùay transact its mosi impartant business la 
another place." 

Of course, this is subject to the qualification that, for a corpora- 
tion's inhabitancy to be so determinedj its principal office must be in 
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the State of its incorporation. It cannot hâve inhabitancy or rési- 
dence elsewhere. The Bankruptcy Act contemplâtes résidence and 
principal place of business as distinct conceptions. In the case of 
corporations, principal office, in the state of incorporation, détermines 
résidence. To allow it a hand in determining the principal place of 
business of a corporation is to confuse the two conceptions. 

Still again it is to be noted that the words "principal place of busi- 
ness" imply that there may be more places of business than one, and 
call for the principal — i. e., the most important — of such places. This 
would indicate that what is had in mind is a place where business is 
actually done or transacted, rather than a place from which business 
is supervised, directed, or controlled. For, whilst persons often do 
or transact business in more places than one, they rarely, if ever, 
supervise, direct, or control it from more than one place. And a com- 
parison of the place where business is done or transacted with the 
place from which it is supervised, directed, or controlled, to déter- 
mine as between them which was the more important, could hardly 
hâve been intended. If such is the case, then, in determining where 
the bankrupt's principal place of business is, the places where it did 
or transacted business should be compared, and not such place and 
that from which it supervised, directed, and controlled it. Suppose, 
for instance, a person owns and opérâtes a large department store in 
Cincinnati, Ohio, at which ail purchases or sales are made, but lives in 
Covington, Ky., and has an office there, from which, by means of a 
téléphone connection, he supervises, directs, and controls the business, 
no one would contend that his principal place of business was in 
Covington, and not in Cincinnati. 

And still further it would seem that what is had in mind is not any 
business, but only such as is of an ultimate character. The act of 
1867 fixed the district in which the debtor has "resided or carried 
on business" as that in which bankruptcy proceedings could.be in- 
stituted. In the case of In re Alabama & C. R. R. Co., Fed. Cas. No. 
124, which arose under that act, the question was whether an Ala- 
bama corporation, which owned and operated a railroad in Alabama, 
Georgia, Mississippi, and Tennessee, but had an office in New York 
City, where its officers acted and its board of directors met, and where 
it contracted debts and made loans, purchases, and payments, could 
be said to hâve carried on business in New York City, in the meaning 
of the Bankruptcy Act, so as to give the District Court of the South- 
ern district of New York jurisdiction of an involuntary proceeding 
in bankruptcy against it, and it was held that it could not. I quota 
rather extensively from Judge Woodruff's opinion, because of the 
persuasiveness of his reasoning. He said: 

"Do the facts hère show that the corporation, the alleged debtor, carried on 
business in this district, wlthln the meaning of the sàid eleventh section of 
the bankrupt law? In its broadest sensé, the terni 'business' includes nearly 
ail the affairs in which either an indivldual or a. corporation can be actors. 
Indulgence In pleasure, participation In domestlc enjoyment, and engagement 
in the offices of nierely Personal religion, may be exceptions, in the case of an 
indivldual. But the employment of means to secure or provide for thèse 
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would, to hlm, be business ; and, to a corporation, thèse exceptions can liave 
no application. The conduct of any and ail of the affalrs of a corporation is 
business. Does, then, the doing of any acts whatever pertaining to ttie 
affalrs of a rallroad corporation coustltute 'carrying on business,' in the sensé 
of the act? Has the term, 'carrying on business,' the same meanlng as 'trans- 
acting any of its business'? If the necesslties or interests of a railroad Com- 
pany requlre that an agent should be sent to a. tituber région to purchase or 
otherwlse procure (e. g., by cutting, sawing, etc.) materlals for its superstruc- 
ture, is that carrying on business there? If it send an agent or agents to a 
clty, the center of capital, to negotlate its bonds and raise money in ald of 
the construction of its road, and such agency be eontinued for that purpose, 
and for receiving subséquent remlttances and maklng payments of interest 
or other Indebtedness, at an office provided therefor, is that carrying on busi- 
ness in such clty, within the meaning of the act? I am constralned, not only 
by considérations already suggested, but by what, upon the words themselves, 
should be deemed their proper interprétation, to answer thèse questions in 
the négative. There are, in the carrying on of a business, many affalrs which 
are merely Ineidental, and which may be, and often are, transacted elsewhere 
than at the place where the business — ^thàt which is the real design ana pur- 
pose or object In view — is located; and such transactions may be of such fré- 
quent, or even daily, occurrence as to require an agency of considérable dura- 
tlon. It would seem to me greatly unjust and unreasonable to regard sucli 
transactions as a carrying on of business, In the sensé of the law. 'Carrying 
on business' looks to the scheme and purpose to which such transactions tend, 
and not to the ineidental transactions themselves. Thus the business of a 
rallwad corporation is, by its charter, the construction, maintenance, and 
opération of a railroad. 'That is its business. In ald thereof, it may be nec- 
essary or expédient to employ agents and agencies — slnce It can only act by 
agents — In other places than those in which its business of construeting, rnain- 
tainlng, and operatlng the road can be done. But the transactions of such 
agents are only collatéral or Ineidental. They do not, in a just sensé, constl- 
tute the business of the railroad company. That busiuess cannot be removed. 
The company itself cannot transfér It. Agents, or offlcers who are agents, 
and only agents, may, from a distance, advise thereln, give rules or directions 
to other agents for Its management, but the business of the rallroad company 
can only be done where the railroad is, or is to be, constructed, maintained, 
and operated»" 

There is no reason to think that the word "business" in the présent 
act has any différent meaning from what it had in the act of 1867. 
The change in provision was brought about, no doubt, by the consid- 
ération that a person might carry on business in several districts in 
the meaning thus given to that word, and it was desired to limit the 
jurisdiction of bankruptcy proceedings to the district which was the 
principal place of so doing. Hère the ultimate business of the bank- 
rupt was mining and selling cpal. That was the scheme and purpose 
to which ail its transactions tended. Everything else that it did was 
merely ineidental thereto. If this restricted meaning is to be given 
to the word "business" in the présent act, then ail that is to be con' 
sidered in determining its principal place of business is, where did 
it mine and sell its coal; and if it mined and sold in différent places, 
which of thèse was the principal? Ail the rest of the business trans- 
acted by it was merely ineidental thereto. It seems to me that this 
is the true view of the matter. As the référée in the case of In re 
Elmira Steel Company, supra, expressed it, it is the "principal place 
of the principal business" that détermines jurisdiction. 



ROSZELL BEOS. V. CONTINENTAL COAL CORP. 359 

Where, then, did the bankrupt mine and sell its coal, and, if it did 
the one in this district and the other in the Tennessee district, which 
of the two was the principal or the most important? It is certain thât 
its entire mining was done in this district. It is net so certain that it 
can be said that it did any selHng of coal in the Tennessee district, 
except at Knoxville. And the évidence is that very little coal was 
sold there. If it is to be said that any of the coal actually sold at its 
several agencies and by its traveling salesmen were sold at its head 
office, this was constructively so only. But, take it that ail its coal 
was sold there, how does the matter stand? I leave out of considéra- 
tion any coal that may hâve been bought from other concerns. It 
cannot be said that any of it was sold within six months preceding 
the filing of the pétition herein. It may be thought that there are no 
considérations for determining whether the mining or the selling end 
of the bankrupt's business was the principal. Neither could get along 
without the other. If no coal was mined, there would be none to sell. 
And if no coal was sold, the bankrupt would soon run short of money 
to pay for the mining. The only possible considérations which occur 
to rrie favor the mining end. The mining came first. The opérations 
in connection with the mining were of much greater magnitude than 
those in connection with the selling. Where the mining was, there 
were its assets in the main. The mining was actual, whereas the sell- 
ing, sd far as the Tennessee district was concerned, was constructive 
only. But in this line of reasoning I cannot help but f eel that I am 
bordering on the unreal, if not actually in it. It would seem that the 
comparison to be made in determining the principal place of business 
is not between successive, but parallel, business opérations. In case 
of successive business opérations, no comparison is to be made ; but 
it is the more prominent feature thereof which gives name to the busi- 
ness that is determinable. A merchant both buys and sells. But it is 
the selling end that is the prominent feature of his business and is 
expressed in his name. In the case of a manufacturer or mine opera- 
tor, he produces and sells. But it is the production end of his busi- 
ness that is the prominent feature, and is expressed in his name. No 
one ever speaks of a manufacturer or mine operator as a merchant 
or seller of goods, but always as a manufacturer or mine operator. 

The discussion, then, comes to this : Within the meaning of the 
act, the place of business of a merchant is at his store, of a manufac- 
turer at his factory, and of a mine operator at his mine. If the mer- 
chant has but one store, such is his principal place of business. It 
can never be anywhere else. So if the manufacturer has but one fac- 
tory, such is his principal place of business. It can never be anywhere 
else. And so if a mine operator has but one mine, such is his principal 
place of business. It can never be anywhere else. It is only in case 
th« merchant has more than one store, the manufacturer more than 
one factory, or the mine operator more than one mine, or a person 
follows two or ail three of thèse occupations, that any occasion arises 
for a comparison of places of business to détermine which is the prin- 
cipal, i. e., the most important, or of greatest conséquence; and then 
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the comparison is between the two stores, two factorles, or two mines, 
or the several occupations, as the case may be. This would seem to be 
the common-sense view of the matter. And it has the merit of sim- 
plicity and reality. It avoids a comparison between the main object 
and that which is directed to it and essential to its accomplishment, 
between directing a thing to be done or supervising its doing, and the 
doing of it, and between successive main opérations, each of wliich is 
essential to the other, to détermine which is the most important or of 
greatest conséquence. Such comparisons raise questions of like order 
to that as to how many angels can stand on the point of a needle. 

As, then, ail the mining of the bankrupt was done in this district, 
it must be held that it was its principal place of business. Two con- 
sidérations strengthen this conclusion : One is that such seems to bave 
been the bankrupt's view of the matter before any trouble arose. This 
is to be gathered from the fact that it saw fit to comply with the con- 
ditions prescribed by the statute of Kentucky as a prerequisite to its 
right to do business therein, and not to comply with those prescribed 
by the statute of Tennessee. It is true, as held in Re Duplex Radia- 
tor Co. (D. C.) 142 Fed. 906, and In re Perry Aldrich Co. (D. C.) 165 
Fed. 249, that the circumstance that the bankrupt had not complied 
with the Tennessee statute does not change the fact that its principal 
place of business was in that state, if such, indeed, was the case. But 
the circumstance that it complied with the one statute and not with 
the other is not without bearing on what the bankrupt deemed was 
its principal place of business, and that has a tendency to show what 
was in fact its principal place of business. 

It is urged that it was affected by the considération that the require- 
ment of the Tennessee statute was more burdensome than that of Ken- 
tucky. It is not, however, shown just how more burdensome it was. 
This may hâve had something to do with its action. But it remains 
that it deemed the business done in Kentucky of sufficient importance 
to comply with its statute, and did not deem that done in Tennessee 
sufficient to comply with its statute. 

The other considération is that in the argument hère on behalf of 
défendant the matters stressed are that the bankrupt's stockholders, 
directors, and officers lived in Tennessee, that its headquarters or prin- 
cipal office was in that state, and that its entire affairs were supervised, 
directed, and controlled therefrom. But little is said as to anything 
else which it did therein. Ail thèse considérations I hâve ruled out 
as without bearing on the question as to where the bankrupt's prin- 
cipal place of business was. 

The authorities on the subject, which are so close to this case in 
their facts as to be pertinent, are not numerous. Those tending to 
support plaintiflr's position are the cases of In re Elmira Steel Co., 
supra; In re Tygart's River Coal Co. (D. C.) 203 Fed. 178; Home 
Powder Co. v. Geis, 204 Fed. 568, 123 C. C. A. 94. That mainly re- 
lied on by the défendant is the case of Matthews Consolidated Coal 
Co., 144 Fed. 7Z7 , 75 C. C. A. 603, affirmed in Burdick v. Dillon, 144 
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Fed. 737, 75 C. C. A. 603. It must be conceded that the opinions in 
this case emphasize features which are emphasized hère, and perhaps 
the conclusion reached was determined by them. But, as noted by the 
référée, the question there arose under the stress of the fact that it 
was not an issue between two District Courts, as hère, but upon the 
objection to the jurisdiction made by a creditor who sought to defeat 
the bankruptcy proceeding in order that a Hen acquired by him in the 
State of New York might be effective, and ils plants seem to hâve 
been so nearly equally divided between New York and Vermont as 
to render difficult the détermination in which the greater portion there- 
of were. 

The référée has handled the question so well in his opinion that I 
might hâve contented myself with merely adopting his reasoning; but 
I hâve deemed it best to présent it in my own way, thinking that pos- 
sibly I might be able to do so in such a way as to reconcile the défend- 
ant to the inévitable. 

The exceptions to the referee's report are overruled, and it is af- 
firmed. 
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In re WXTLZEN. 

In re DOTLE. 

(District Court S. D. Oliio, E. D. August 25, 1916.) 

Nos. 1846, 1847. 

1. Habeas Cobptjs (ê=94 — Scope of Inquiry — Aubest undbb Cirr Obdinance. 

In habeas corpus to détermine jurisdictlon of state courts, as opposed 
to mllitary courts, to trj' offenses by members of tlie mllltary, the fact 
that an arrest is under a clty ordlnance is immaterlal, if ttie ordinance is 
valid. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. §§ 82, 92 ; 
Dec. Dig. i®=ï>94.] 

2. Habeas Coepus ®=»45(2) — WHEpr Wbit may Issue. 

The power to issue writ of habeas corpus under Eev. St; § 753 (Comp. 
St. 1913, § 1281), is to be sparlngly exereised, especially when dlrected 
toward release of members ôf the milltary a;ccused of offenses against 
the peace of the state ; the jurisdiction of the civil courts of the state 
over sucli offenses in time of peace being admitted. 

[Ed. Note. — For otlier cases, see Habeas Corpus, Cent. Dig. §§ 38-45 ; 
Dec. Dig. ®=545(2).] 

3. CONSTITUTIONAL LaW <g=568(l)— EVIDENCE <g=548 — JUDICIAL NOTICE — StATE 

OF WAR — POLITICAL QUESTIONS. 

The existence of a condition of war must be determined by the politl- 
cal department of the government, and the courts will take judicial notice 
of such détermination and are bound thereby. 

[Ed. Note. — For otlier cases, see Constltutioual Law, Cent. Dig. § 125 ; 
Dec. Dig. ®=68(1); Evidence, Cent. Dig. § 70; Dec. Dig. ®=48.] 

4. Habeas Cobpus iS=>45(4) — Scope of Inquiby — Juhisdiction of Fedebal 

Courts. 

Under the Habeas Corpus Act (Comp. St. 1913, §§ 1279-1293), a fédéral 
court may issue a writ of habeas corpus to inquire into the cause of dé- 
tention of a prlsoner held by a state on a criminal cliarge, If the petltion- 
er allèges that the alleged offense was committed in the performance of 
his duty as a soldler of the United States, and the court may détermine 
summarily whether such allégation is true, and, if true, may discharge 
the prlsoner on the ground that the state court is without jurisdiction. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. <®=45(4) ; Courts, Cent. Dig. §§ 804, 805.] 

5. Abmy and Navy ig=>.3 — State and Fedebal Courts — Jubisdiction — Of- 

fenses BY THE MlLITABY. 

If mllitary authoritles hâve the right to try members of the milltary for 
violations of state law or municipal ordluances, It is by virtue of a fédéral 
law, and if there is such a law it is paramount ; nor does it deprlve citi- 
zens of any rights under state law. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. $ 6 ; Dec. 
Dig. <S=3.] : 

6. Abmy and Navy iS=»3 — State and Fédéral Courts — Jubisdiction — Of- 

fenses BY THE MiLITABY. 

Although milltary authoritles may hâve priority to try alleged offenses 
against state law or municipal ordlnances, it does not necessarlly foUow 

®=9Far otlier cases see same topic & KJSV-NUMBER iu «11 Key-Numbered Digestg & Indexes 
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tbat the rlctlms of such offenses may not by proceedlngs In the state 
courts secure redress. ; 

[Ed. Note. — For other cases, see Army and Nayy, Cent Dlg. f 6 ; Dec. 
Dig. <!=»3.] 

T. Abmy ahd Navt <©=>3 — State and Fedïbai, Cotjbts — JtJEisDicrioN — Or- 

ITEHSES BT THE MlLITABT. 

If a member of the miUtary la charged wlth disorderly conduct In viola- 
tion of a municipal ordinance, a paramount remedy is provlded for by 
punishment by the mllitary authorities. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dlg. f 6; Dec. 
Dig. <®=»3.] 

8. Army and Navt <g=»3 — State and Fédéral Coubts — Jubisdiction — Or- 

ÏENSES BT THE MlLITABT. 

Where, durlng mobillzatlon of state milltla, at the tlme of the Mexlcan 
trouble, a company of soldiers œarching to a meeting for the purpose of 
encouraging enllstments pushed its way through the crowd there gathered, 
but it is not shown that It was done vlolently, or that the prosecuting 
wltness was even touched, or that there was malice, wantonness, or criml- 
nal intent, the milltary authorities, and not the state courts, hâve authorl- 
ty to try members of the company for such allégea breaches of the peace. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. S 6; Dec. 
Dig. <S=>3.] 

Habeas Corpus. Applications by Wesley G. Wulzen and by Tester 
Doyle to secure release from custody under state court process. On 
final hearing. Petitioners discharged. 

Turney, Olds & Sipe, of Cleveland, Ohio (Hubert J. Turney, Advo- 
cate General, of Cleveland, Ohio, of counsel), for petitioners. 
J. W. Sharts, of Dayton, Ohio, for arresting officer. 

SATER, District Judge. [1] In each of the cases before me the 
prayer is for a writ of habeas corpus. One is brought to secure 
the release of Captain Wulzen, vsrho bas been arrested on the charge 
of disturbing the peace, good order, and quiet of the city of Ham- 
ilton, by applying abusive and indécent language to Charles Baker, 
contrary to the form of an ordinance of that city. The fact that the 
arrest is under an ordinance is immaterial, if the ordinance is valid. 
The other case is brought for the discharge of Sergeant Doyle, vifho 
has also been arrested, the charge against him being an unlawful at- 
tempt to provoke Baker to commit a breach of the peace, by striking 
him with his hand, contrary to the form of the statute. Each of the 
petitioners dénies guilt, and avers that he is unlawfuUy and actually 
imprisoned and restrained of his liberty, and detained without légal 
authority, in the custody of Charles J. Norris, bailiff of the municipal 
court of the city of Hamilton. 

Both of the petitioners are officers of the military forces of the 
United States.^ On or about the 18th of June the Président called 

1 On July 1, 1916, Congress adopted a resolution whlch, in as far as need be 
noted, pro vides: "That in the opinion of the Congress of the United States an 
emergency now exists whicb demànds the use of troops in addition to the 
Begular Army of the United States, and that the Président be, and he is 
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for the mobilizatîon of the National Gtiard of the United States. One 
of the petitioners was an offiçer in the Guard at that time. The other, 
having formerly been a meniber of the regular army, re-enhsted. Prior 
to June 22, both took the oath prescribed by section 70 of the act 
of Congress passed June 3, 1916. To bring the company up to the 
requisite number, enlistments were solicited, to which there appears 
to hâve been at Hamilton certain opposition. A public meeting was 
held on the evening of June 22, in the courthouse square, for the 
purposë of considering the situation that then confronted this country 
— an impending war with Mexico — and to encourage the enlistment 
of recruits. Sortie addresses were delivered on that occasion. The 
company to which thèse two men belonged, in military formation, were 
marching to the place of meeting for the purpose of assisting and 
participating in it. One of them was acting as guide. Some of the per- 
sons assembled pressed forward, so as to obstruct the march of the 
company of which the petitioners were members, and were pushed 
back that the company might pass. The évidence does not disclose 
that this was done with violence. The situation was such as f requently 
occurs in any city where there is a parade of fraternal orders, or of 
policemen, or of the military, and those in charge find it necessary to 
clear or widen the passageway. The évidence goes to show that if 
Baker, who filed complaints with the Hamilton magistrate against the 
petitioners, was one of the parties pushed back, it was not known at 
that time by either of the petitioners, or that any malice or feeling was 
manifested towards him. There was some conversation between him 
and one of the petitioners, but as detailed hère it was innocent. 

It is charged that Baker, following the President's order for mo- 
bilization, had issued and distributed through the mails scurrilous and 
treasonable matter to deter enlistments and to prevent obédience to 
such order, and that his purpose in causing the arrest of the peti- 

hereby, authorlzed to draft into the military service of the United Stateis, un- 
der the provisions of section one hundred and eleven of the National Dé- 
fense Act, ar)proved June thlrd, nineteen hundred and sixteen, so far as the 
provisions of sald section may be applicable and not inconsistent with the 
terms hereof, ai:\y or ail members of the National Guard and of the Organized 
Militia of the several states, territories. and the District of Columbia, and 
any and ail members of the National Guard and Organized Militia Reserves, 
to serve for the period of the eniergency, not eXceedlng three years, unless 
sooner discharged," etc. Section 111, in so far as pertinent, is as ifollows: 
"When Congress shall hâve authorlzed the use of the armed land forces of 
the United States, for any purpose requlring the use of troops in excess of 
those of the Regular Army, the Président may, under such régulations, in- 
cludlng such physical exanilnation, as he may prescrlbe, draft Into the mili- 
tary service of the United States, to serve therein for the period of the war 
unless sooner discharged, any or ail members of the National Guard and of 
the National Guard Reserve. Ail persons so drafted shall, from the date of 
their draft, stand discharged from the militia, and shall from said date be 
subject to such laws and régulations for the government of the Army of the 
United States as may be applicable to members of the Volunteer Army, and 
shall be embodied in organizations correspondlng as far as practicable to those 
of the Regular Army or shall be otherwise asslgned as the Président may 
direct." 
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tioners was to embarrass the United States and the military depârtment 
by interfering with thèse officers. A considération of this feature is 
not necessary in disposing of the cases. On the sanie evening com- 
plaint was lodged by Baker with a local magistrate. Some effort 
was subsequently made to arrest the petitioners. The military au- 
thorities at first resisted the efforts to arrest, but subsequently the 
commanding offîcer, foUowing the transfer of their company and régi- 
ment, as well as other régiments, to Columbus, Ohio, where they are 
and hâve been training for actual service, ordered the surrender of 
Wulzen and Doyle, if the state authorities came after them. In the 
meantime, charges were preferred against them preparatory to their 
trial by military authorities, and they also invoked action by the mili- 
tary court to establish their innocence of wrongdoing. Both proceed- 
ings are pending. There is no évidence that such proceedings hâve 
been unduly delayed, or that the accused will not be punished, if they 
deserve it. Both are doing, and for some time past hâve been en- 
gaged in, provost duty. 

[2, 3] Shall the prisoners be released, or shall the state retain them? 
Section 755, Rev. St. U. S. (Comp. St. 1913, § 1283), provides for 
a speedy hearing of an application for a writ of habeas corpus. If 
the writ may issue, it is under section 753, Rev. St. U. S. (Comp. St. 
1913, § 1281). The power to grant the writ is to be sparingly exer- 
cised. The gênerai jurisdiction in time of peace of the civil courts 
of a state over persons in the military service of the United States, 
who are accused of a capital crime or of any offense against the per- 
son of a citizen, committed within the state, is not denied. Drury v. 
Lewis, 200 U. S. 7, 26 Sup. Ct. 229, 50 L. Ed. 343. Whether there 
is a state of war existing now, or whether it existed on the 22d day 
of June, need not be decided. A définition of "war" is found in the 
Prize Cases, 67 U. S. (2 Black) 666, 17 L. Ed. 459. The existence 
of a condition of war must be determined by the political depârtment 
of the government, and the courts will take judicial notice of such 
détermination and are bound by it. Hamilton v. McClaughry, 136 
Fed. (C. C.) 445, 449. 

[4] Jurisdiction exists to hear thèse cases. Under the Habeas Cor- 
pus Act, a fédéral court has power to issue a writ of habeas corpus for 
the purpose of an inquiry into the cause of détention of a prisoner 
held by a state to answer to a criminal charge, where it is alleged by 
the petitioner that the act charged as a crime was committed by the 
prisoner in the performance of his duty as a soldier of the United 
States. It has authority to détermine summarily, as a fact, whether 
or not such allégation is true, and, if found to be true, todiseharge 
the prisoner on the ground that the state is without jurisdiction to 
try him for such act. U. S. v. Lipsett (D. C.) 156 Fed, 65. 

[5, 6] The writ should issue only in urgent cases. I hâve endeav- 
ored to find out what hâve been regarded by the courts as urgent cases. 
In Stegall v. Thurman (D. C.) 175 Fed. 813, it appears that a store- 
keeper and gauger in the Internai Revenue Department refused to di- 
vulge information in regard to the business of a distillery, which in- 
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formation hâd been obtained by him in his officiai capacity as an in- 
ternai revenue officer. His refusai extended down to and included 
the time when he was called as a wïtness in court. He was acting 
under a régulation of the Internai Revenue Department. It was held 
to be an urgent case, and jurisdiction was entertained ; he was released 
on a writ of habeâs corpus. 

In Boske v. Comingorè, 177 U. S. 459, 20 Sup. Gt. 701, 44 L. Ed. 
846, it was shown that a person was arrested, and discharged on a 
writ of habeas corpus later, because he was acting under a rule of the 
department and his arrest would hâve interfered with the discharge 
of his duties, his présence at his post of duty being important to 
the jjublic interests. The petitioner in that case had ref used to give 
up certain records and information in his possession. In Ohio v. 
Thomas, 173 U. S. 276, 277, 19 Sup. Ct. 453, 43 L. Ed. 699, it was 
held that fédéral officers who were discharging their duties in the state 
(Ohio), and who weré engaged in superintending the internai govern- 
ment and management of a fédéral institution, the Soldiers' Home at 
Dayton, under the lawful direction of its board of managers and with 
the approval of Congress, were not subject to the jurisdiction of the 
state in regard to matters of administration approved by fédéral au- 
thority. The officers there were acting under fédéral power. There 
is still another case — In ré Turner (D. C.) 119 Fed. 231 — in which an 
inferior officer, acting in obédience to orders of the Secretary of War, 
who was executing an act of Gongress, was arrested and discharged 
on a writ of habeas corpus. 

In each of thèse cases a discharge was granted, for the reason that 
prosecution by the state authorities would interfère with the admin- 
istration of fédéral duties. None of them was more urgent than the 
instant cases. The petitioners on June 22 were acting, and ever since 
hâve been acting, under orders of the Président in the discharge of a 
high duty, and may be ordered at any time to the Mexican border to 
perf orm active military service. Who has the right to try thèse men, if 
an offense was committed — the state or the military authorities? If the 
military authorities hâve the right, it is by virtue of a fédéral law, 
not of custom. If there is such a law, it is paramount, and the en- 
forcement of it will not deprive any citizen of any right under the 
state law. 

We hâve a national bankruptcy law. We also hâve a state assign- 
ment laW, which is local and operative ottly in the state of Ohio ; but 
the bankruptcy law supersedes the state law in the administration of 
a bankrupt's estate. If an insolvent person finds his way by deed 
of assignment into the probate court of any county, even if his estate 
rnight be as well or even better administered in that court, it cannot 
be kept there, if later a proper proceeding in bankruptcy is commenced 
in the fédéral court. We hâve laws, both state and fédéral, relating 
to safety appliances, to boiler inspection, and to employers' liability 
in case of accident by Interstate carriers. ' Proceedings under the 
state statute may be had (in cases properly arising) in the state courts; 
but where the same ground is covered by the fédéral law, it takes 
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precedence. Three Judges, sitting together in thîs court, held that the 
inspection of locomotive boilers used in Interstate commerce must be 
under the fédéral and not the state law. Twice the Circuit Court of 
Appeals of this circuit has held that a state compensation act for the 
benefit of persons injured in the course of their employment must 
jield, if a person working for a railroad elects to prosecute his suit 
for Personal in jury under the fédéral statute in the fédéral courts, 
and for the simple reason that the fédéral law is paramount. Grand 

Trunk Ry. Co. v. Knapp, 233 Fed. 950, C. C. A. ; Waters 

V. Guile, 234 Fed. 532, C. C. A. . It does not necessarily 

follow, if the military authorities hâve priority hère, that some sort 
of a proceeding in a proper way may not yet be maintained in the 
state courts as to thèse two petitioners; but that question is not be- 
fore us, and need not be decided. 

[7] In Re Schlaffer (D. C.) 154 Fed. 921, 923, a soldier was ar- 
rested under a city ordinance, convicted, and punished. The offense 
charged was urinating on the sidewalk. It was said that, if soldier s 
should become drunk and disorderly, even while on leave, they are 
Ijable to punishment under the rules of war, although it be a time of 
peace, and it is not considered that they should be treated and held 
in any détention or attempted punishment, the same as if they 
were answerable to no other power. Their position and the require- 
ments of their constant duty demand, in behalf of the national gov- 
€rnment, from the municipal (and, it may be added, statej author- 
ities, such a récognition qf its rights as would accomplish a préserva- 
tion of the peace and the observance of the city ordinances (and state 
laws) as would in no way affect their duties as soldiers. Under the 
circumstances of that case, a writ of habeas corpus was permitted to 
go. It follows that, if the charge hère was disorderly conduct, there 
is a remedy provided for punishment by the military authorities, which 
remedy is paramount and should be exercised by those authorities 
rather than by the municipality or the state. 

My attention was called to the case in 1 Utah, at page 145. An or- 
dinance against drunkenness and disorderly conduct was involved- A 
writ of habeas corpus issued, because the parties were subject to pun- 
ishment by the military authorities, who had the prior right. In the 
case of U. S. v. Fuellhart (C. C.) 106 Fed. 911, a man was arrested 
for taking another into custody or arresting him when he had no war- 
rant. That was an offense under the law of the state in which he aided 
in making the arrest ; but he was released on a writ of habeas corpug. 
The arrests from which relief is hère sought do not appear to me to 
Idc better founded than those above mentioned. 

[8] Judge Knappen, now one of our Circuit Judges, in the above- 
mentioned Lipsett Case (D. C.) 156 Fed. 65, 69, 70, reviews certain 
other cases and has made the décision hère comparatively easy. He 
quotes with approval In re Lewis (D. C) 83 Fed. 159, and In re 
Fair (C. C.) 100 Fed. 149. In the Lewis Case évidence was takeh, 
as in this. The use to be made of such évidence is stated by Judge 
Knappen (156 Fed. 69j to be not for the purpose of determining wheth- 
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er the prisoner should be fdund guilty or innocent, but of determining 
whether the act alleged to be criminal was done in the performance 
of dùty in the service of the United States. 

In the Lewis Case it is stated that an officer, who, in the perform- 
ance of what he conceives to be his officiai duties, transcends his au- 
thority and invades private rights, he is answerable therefor to the 
government under whose appointment he acts and to individuals in- 
jured by his action; but, where there is no criminal intent, he is not 
liable to answer the criminal process of another government. It was 
further held in that case that the fédéral courts hâve authority in habeas 
corpus proceedings to inquire into the guilt or innocence of persons 
committed on preliminary examination by a state tribunal on a crim- 
inal charge for acts done in the service of the United States, so far as 
to détermine whether the acts were done wantonly and with criminal 
intent; if not so done, the release must follow. That statement is 
quoted in extenso by Judge Knappen and approved. 

In the Pair case, the gist of the décision is that the government of 
the United States and of a state, though exercised within the same 
territory, occupy différent planes, and the criminal laws of the one 
hâve no application to acts perf ormed under the authority of the other 
in respect to matters solely within its control, and that an officer or 
agent of the United States, who does an act which is within the scope 
of his authority as such officer or agent, cannot be held to answer there- 
for under the criminal laws of another and différent government. In 
that case the person who was arrested wa-s acting under the orders 
of an officer in command; the officer told the petitioner, who was a 
private, to perform a certain act. It was his duty to perform it, un- 
less it was so clearly wrong that a man of ordinary sensé and under- 
standing would know, when the order was given, that it was illégal. 

Thèse men now before the court were in the employ of the United 
States as soldiers. They were mobilizing. They were in the discharge 
of their duty in endeavoring to get recruits. There is no évidence hère 
of malice, wantonness, or criminal intent. Under the rulings made 
in the last three cases mentioned, the state is not entitled îo priority. 
Indeed, it is not shown that any violence was done to Baker, or that he 
was even touched, when the crowd \yas pressed back from the course 
of the marching troops. 

Running through the cases, by whatever courts decided, is the ques- 
tion as to what the effect will be bf seizing fédéral officèrs and with- 
holding them front the performance of their duty to the government. 
One of the cases best considered and mUch relied upon is that of In 
re Waite (D. C.) 81 Fed. 359. The décision rendered by Judge Shiras 
in that case was approved by the Circuit Court of Appeàls, and was 
cited with approval by the Suprême Court of the United States in Ohio 
V. Thomas, 173 U. S. 284, 19 Sup. Ct. 453, 43 L. Ed. 699. Judge 
Shiras émployed this lânguage (81 Fed. 365, 366): 

"lî, howêver, it Siould be held that the offlcers of the United States, when 
engaged In the performance of their officiai duties, ean be arrested by a 
warrant from a state magistrate, or from a court of record of the state, upon 
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the charge that In the performance of the duties Imposed upon him the 
offieer bas vlolated some provision of the state statutes, it is apparent that the 
enforcement of the laws of the United States and the carrying on of the 
opérations of tlie government niay be seriouslj' embarrassed or wholly arrested. 
B\'en though it be true that the offieer, by mailing the défense in the state 
court, can ultimately obtain the protection of the laws of the United States, 
the injurions efCect in the way of impedlng the enforcement of the laws of 
the United States would not be obvlated, for, as is pointed eut by the suprême 
court in Tennessee v. Davis, supra, '[100 U. S. 257, 25 L. Ed. 648], during the 
time the offieer is under arrest or is engaged in defendlng himself in the 
state court he is wlthdravvn from the discharge of his dutj', and the exercise 
of acknowledged fédéral power is arrested. Hence the justification of the 
true rule that it cannot be permitted to the state to assert jurisdiction over one 
acting under the authorlty of the United States for acts by him done in fur- 
therance of the duty he owes to the fédéral government, upon the assump- 
tion that thèse acts are violations of a state statute." 

In this case, thèse men, who are in the army, and who, for aught 
we know, may be called upon any day to go to the Texan border, if 
held by the state authorities, may not be able to accompany their régi- 
ment and discharge the patriotic duties they owe to t"heir country. 
Their time would hâve to be given to the défense of their cases. They 
might be detained by some action of the court, and, if that may be done 
with one member of the army of the United States, ît could be done 
with another. If it could be done in times like this, when men are 
subject to call and probably will hâve to answer the command to go, 
it could be done even in more dangerous times. There is no déniai 
of any right. If thèse men hâve done a wrong, the military establish- 
ment of the United States is able to punish them. If it does not, it 
does not necessarily follow that at a proper time — and it seems to me 
this was a very inopportune time to arrest thèse men — the parties in 
interest may not be without their remedy. 

The petitioners are discharged, and an order may be taken accord- 
ingly. 

235 F.— 24 
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COMMERCIAL TRAVBLERS' LIFE & ACCIDENT ASS'N v. RODWAY, 

Collecter of Internai Beveuue. 

(District Court, N. D, Ohio, E. D. December 3, 1913.) 

No. 8292. 

1. Internal Revenue <g=»9— Excise Tax on Cobpobations — "Insurance Com- 

pany"— "Doing Business." 

An association organizéd under the laws of a state for the purpose of 
coUectlng assessments f rom its mèfrribers and disburslng the same In the 
payment of béneflts on the death or injury of members and the expenses 
of the association, any surplus at thè end of a year being pald Into a 
reserve fund to be used in payment of losses In any succeeding year 
whlch may exceed the assessments for that year, is an "Insurance Com- 
pany," and in exerclsing the functions for which It was organlzed is 
"dolng business," wlthin the meaning of those terms as used in Cor- 
poration Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, § 
6.300), whlch provides that "every corporation * ♦ * and every In- 
surance Company « * ♦ organlzed Under the laws of * * * any 
State * * * shall be subject to pay annually a spécial excise tax wlth 
respect to the carrylng on or dolng business by such corporation * * * 
or Insurance compûny équivalent to one per centum upon the entlre net 
income over and aboyé flve thousand dollars," etc. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28; 
Dec. Dlg. <g=39. 

For other définitions, see Words and Phrases, First and Second Séries, 
Insurance Company ; Dolng Business.] 

2. Inteenal Revenue <®=9^-Excise Tax on Corporations — Exemptions — 

"Fbaternal Benuficiary Societies." 

The exemption from tax eontained in the provlso of said section: "That 
nothlng in this section eontained shall apply to * * * fraternal bene- 
flclary societies, orders or associations operatlng under the lodge System," 
does not apply to such a mutual protective association organlzed under 
Gèn. Code Ohlo, § 9427, "fraternal benefit societies," as dlstlnguished from 
mutual protective associations, being expressly provlded for in section 
9462 et seq. of said Code, and deflned as llmited to societies having a 
lodge System. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dig. (g=39.] 

3. Internal Revenue i©=>9 — Excise Tax on Corporations — Exemptions. 

The absence of profit in the opération of such an association is not the 
crlterlon as to wlîether it is wlthin the exemption as a fraternal bene- 
flclary soclety, but the want of a fraternal slde and object whlch it is in 
some measure organlzed to promote. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dig. <g=j9.] 

At Law. Action by the Commercial Travelers' Life & Accident As- 
sociation against A. N. Rodway, CoUector of Internai Revenue for the 
Eighteenth District of Ohio. On demurrer to pétition. Demurrer sus- 
tained. 

Blandin, Hogsett & Ginn, of Cleveland, Ohio, for plaintiff. 
U. G. Denman, of Cleveland, Ohio, for défendant. 

®=3For otbier cases lea same toplc & KEY-NUMBER in aU Ke^-Numbered Dlgests & Indexe* 
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KILLITS, District Judge. The plaintiff has paid under protest to 
the collector of customs of this district the corporation excise tax 
required by the act of 1909 upon its net income for the year 1910, and 
now seeks by this action to recover back such payment. The grounds 
upon which it founds its right of action are stated in thèse parts of 
its complaint, upon which facts it claims the right of recoupment: 

"That plaintiff company is organized by virtue of the statutes of Ohio as 
a mutual protective association ; tliat its only source of revenue is tlie as- 
sessments paid by its members ; that af ter the losses sustained during any year 
are paid by the association, and the gênerai expenses of the company for rents, 
boolvkeeping, salaries, etc., are paid, the surplus, if any, in the hands of the 
treasurer, is paid Into a reserve f und, which fund is the sole and only resource 
of the company for the payment of losses, should any occur in excess of the 
amount of income during any year ; that this reserve fund is the sole and only 
guaranty and protection that the members of the association hâve, after the 
payment of assessments, that losses sustained by members shall be paid ; that 
it is necessary that the net income each year be paid into this reserve in or- 
der to hâve on hand suffieient resources to meet the outstanding liabilitles of 
the association ; that the total membership of the association on December 
31, 1910, was 3,601 ; that the outstanding liabilitles for said association for 
policies in force on said date was $7,096,000 ; that the reserve fund on De- 
cember 31, 1910, including the said net income of the year 1910 of $40,354, 
was $382,875.95; that the said net income of $40,354 does not represent 
profits of this association, but a balance left in its hands from assessments 
on its members, after paying losses and expenses of the association for the 
year, 1910, and in an incrément to the reserve fund, against which fund there 
are outstanding liabilitles as before alleged ; that the plaintiff is not en- 
gagea in business for profit, but the only function is to receive payments from 
Its members and nialie distribution thereof to members who may sustain in- 
juries or to représentatives of members in case of death of members; that 
members of the plaintiff association do not share in any way in the net in- 
come of the association by way of recelving dividends or proportionate shares 
of said net income ; that plaintiff is not subject to the provisions of the law 
linown as the Corporation Tax Act, being the act of Congress approved August 
5, 1909, and especially is not subject to the provisions of section 38 of said 
act (36 Stat. at Large, page 112) ; that plaintiff is not an organisation carry- 
ing on or doing business within the meanlng of said act of Congress, and by 
said act it is not contemplated that companies sucli as the plaintiff and doing 
the business of plaintiff should be subject to a tax on their net Income." 

In the brief filed in behalf of the plaintiff, two points are urged 
upon thèse facts : (1) That the company is within the exception to 
the opération of the excise act. (2) That the business transacted by 
the company is not such business as comes within the main provisions 
of the section. 

[1] Taking the last proposition first, the statute in its parts pertinent 
to this situation reads as follows: 

Chapter 6, 36 Statutes at Large, page 112, section 38: "that every corpora- 
tion, joint-stocl< company or association, organized for profit and having a 
capital stocli represented by shares, and every insuraiice company, * * * 
organized under la ws of * * * any state • » • shall be subject to 
pay annually a spécial excise tax with respect to the carrylng on or doing 
business by such corporation, joint-stock company or association, or Insurance 
coanpany," etc 
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We do not understand that Congress is hère using the words "cor- 
poration, joint-stock Company or association organized for profit and 
having a capital stock represented by shares and every insurance Com- 
pany" in apposition, but by the use of thèse particular terms it is in- 
tended to define the several classifications or organizations of persons 
having authority and attributes of individuality given them by the 
opération of the law to work out corporate purposes, which are to be 
subject to the excise. 

That the plaintiflf is an insurance company, within the purview of 
this act, is hardly open to question. State ex rel. Graham v. Nichols, 
78 lowa, 747, 41 N. W. 4; Citizens' Life Ins. Co. v. Commissioner 
of Insurance, 128 Mich. 85, 87 N. W. 126. The opinion in the latter 
case is especially fuU upon this subject, and on the authorities there- 
in relied upon the question seems to be concluded. 

If the plaintiff is, therefore, an insurance company under the act, 
the transactions in which it admits it is engaged constitute "doing busi- 
ness," as the term is used in the act, for that expression unquestion- 
ably means the substantial doing of some work or the exercise of 
some of the functions for which the corporation was created. Beard 
V. Union American Publishing Company, 71 Ala. 60, 62. 

[2] It follows, therefore, that, unless the plaintiflf may establish 
itself as one of the companies or associations specifically exempt from 
the opération of the statute in the proviso which is now quoted, it is 
clearly subject to tax. The proviso reads as follows: 

"Provlded, however, that nothing In this section contalned shall apply to 
labor, agricultural or hortlcultural organizations, or to fraternal beneflclary 
societies, orders or associations operating under the lodge System, and pro- 
vlding for the payment of llfe, sieli, accident, and other beneflts to the niem- 
bers of such societies, orders or associations, and dependents of such mem- 
bers, nor to domestic building and loan associations, organized and operated 
exclusively for the mutual beneflt of thelr inembers, nor to any corporation 
or association organized and operated exclusively for religions, charitable, or 
educational purposes, no part of the net income of which Inures to the benefit 
of any private stockholder or Individual." 

By the General Code of Ohio, under which the plaintiff is organized, 
it appears that it cannot claim the privilèges and immunities of a fra- 
ternal beneficiary society. It avers in its pétition that it is a corpo- 
ration organized and acting under the provisions of sections 9427 to 
9461, inclusive, of the General Code of Ohio. Thèse sections consti- 
tute chapter 3, subdivision 1, division 3, title IX, of the Code of Ohio, 
as officially arranged, and is the chapter which by its title provides 
for the organization and régulation of mutual protective associations, 
The initial section (9427) reads as follows : 

"A company or association may be organized to transact the business of llfe 
■or accident or life and accident Insurance on the assesaiment plan, for the 
purpose of mutual protection and relief of its members, and for the pay- 
ment of stipulated sums of money to the familles, heirs, executors, admluls- 
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trators, or assigns of the deceased members of such company or association, 
as the member may direct, in the manner provided in the by-laws. The Com- 
pany also may receive money either by voluntary donation or contribution, or 
oollect it by assessments on its members, and may aecumulate, invest, dis- 
tribute and approprlate such monej' in such manner as it deems proper. Ail 
accumulations and accretlons thereon shall be held and used as the property of 
the members and in the interest of the members, and not to be loaned to, used, 
appropriated, or Invested for the beneflt of any officer orl manager of such 
Company or association. No company or association shall issue a certiflcate 
for a greater amount than it is able to pay from the proceeds of one assess- 
ment. Such company or association shall be subject to the provisions of this 
ehapter." 

We submit that the business transacted by the plaintiff, as described 
in the extract from the pétition which we hâve quoted above, is precisely 
that outhned and authorized by this section 9427, and that plaintiff 
before the court stands, as it pleads, squarely under this section and 
the subséquent sections of that ehapter. Chapter 4 of the same sub- 
division and title is made up of sections 9462 to 9509, inclusive, and 
provides for the organization and régulation of fraternal benefit so- 
cieties as distinct from mutual protective associations. Its initial sec- 
tion (9462) reads as follows: 

"Any corporation, society, order, or voluntary association, without capital 
stock, organized and carried on solely for the mutual benefit of its members and 
their beneflciaries, and not for profit, and having a lodge System wlth ritualis- 
tic forni of work and représentative form of government, and which shall make 
provision for the payuient of benefits in accordance with section 5 hereof, is 
hereby declared to be a fraternal beneflt society." 

Can it be said that the law of the state from which the plaintiff de- 
rives its authority to exist and do business makes it possible that plain- 
tiff, organized as a mutual protective association, can be at the same 
time a fraternal beneficiary association ? We f eel that there is but one 
answer to this question, and that it necessarily follows that this situa- 
tion of the law of Ohio, in force when plaintiff was organized and 
when the act of 1909 was passed by Congress, deprives plaintiff of 
the right to claim to be within the exception written into section 38, 
which we hâve quoted above. 

This is true whether the words "operating under the lodge system," 
in the proviso, modify simply "associations," or apply to each of the 
several classifications in the expression "fraternal beneficiary societies, 
orders or associations operating under the lodge System." We think 
that the proper construction applies the words "operating under the 
lodge System" to each of thèse classifications, but, whether it does or 
not, in contemplation of the law of Ohio the plaintiff is not a "frater- 
nal beneficiary society." 

It seems very plain that Congress, in using this expression, did not 
intend to include within its opération a mutual protective association, 
such as plaintiff is. A mutual protective association, operating as 
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plâintiff does, is iiothing différent from a mutiial insurance company. 
A fraternal beneficiary association may be a mutual insurance com- 
pany, and must be something more. The court shall assume that Con- 
gress used the term according to its légal significance at the time the 
act was passed. Grogan v. Garrison, 27 Ohio St. 50, 63. This term had 
been exterisively defined, judicially and by statute, before 1909. Berry 
V. Knight Templars' & Masons' Life Indemnity Ce. (C. C.) 46 Fed. 
439; Knight Templars' & Masons' Life Ind. Co. v. Berry, s. c. (Eighth 
Gircuit Court of Appeals) 50 Fed. 511, 1 C. C. A. 561 ; National Union 
V. Marlow, 74 Fed. 775, 21 C. C. A. 89; Corley v. Travelers' Pro- 
tective Association, 105 Fed. 854, 46 C. C. A. 278. Thèse cases estab- 
lish the définition of a fraternal beneficiary soeiety inconsistent with 
plaintiff's claim that it should be .so regarded, and ail of them are 
cases decided long anterior to the passage of the act. 

Defining the words "fraternal bénéficiai" as used in the Missouri Re- 
vised Statutes Of 1889, Judge Thayer, in National Union v. Marlow, 
supra, 74 Fed. on page 778, 21 C. C. A. 92, says: ■ 

"It is noteworthy that, whilc the phrase 'fraternal bénéficiai' is used In the 
connection above shown to deslgiiate a pàrticular kind of societles or associa- 
tions tliat may be incorporated, yet it was not thought necessary to otherwise 
define tlie descriptive phrase, thus employed. We umst accprdingly assume 
that the Words, 'fraternal béneflcial' were used in their ordlnary sensé — to 
désigna te an association or Society that is engaged in some work that is of a 
fraternal and bénéficiai cliaracter. According to this view, a fraternal béné- 
ficiai Society, within the purview of the Missouri statute, would be one whose 
members hâve adopted the same, or a very similar, calling, avocation, or pro- 
fession, or who are working in unisoû tO accomplish some worthy object, and 
who for that reason bave banded themselves together as an association or So- 
ciety to aid and assist one aiiother, and to promote the common cause. The 
term 'fraternal' can properly be applied to such an association, for the reason 
that the pursult of a common object, calling, or profession usually has a 
tendency to create a brotherly feeling among those who are thus engaged. It 
is a well-known faci that there are at the présent time many voluntary or 
incorporated socleties, which are made up excluslvely of persons who are en- 
gaged in the same avocation. As a gênerai rule such associations bave been 
formed for the purpose of promoting the social, moral, and intellectual wel- 
fare of the meinbers of sueh associations, and their familles, as well as for 
advancing their interests in other ways and in other respects." 

In Gorley v. Travelers' PrOtective Association, supra, our own Cir- 
cuit Court of Appeals, construing section 641, Kentucky Statutes, 
which provides that the words "insurance company" or "insurance cor- 
poration," as used in the section, "shàll not apply to secret or frater- 
nal societies, lodges or councils which are under the supervision of a 
grand or suprême body and secure members through the lodge system 
exclûsively," said : 

"We think this association cornes under the Kentucky statute, unless it is 
within the exception embodied in section 641 of the statutes. , We flnd notiiing 
in the orgaiiization of a secret or fraternal character. We do not flnd tlie 
supervision of a grand or suprême body and memhers secured by the lodge 
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System exclusively. Not ail commercial travelers may become members en- 
titled to the beneflts of the Insurance. An application Is requlred, settlng 
forth the wllllngness of each a.pplicant to submit to a physlcal examlnation, 
and walvlng ail provisions of law now existing or that may hereafter exist 
preventlng any examining or attendlng physlclan from disclosing any informa- 
tion acquired whlle acting in a professional capacity or otherwise, or render- 
ing him Incompétent to testify as a witness in any way whatever. The 'bene- 
flts' are stated at a fixed amount in case of death, and certain spécifie sums 
for varions injuries. It is évident that persons not answerlng thèse questions 
satlsfactorlly, though otherWlse eligible, would be rejected as members. We 
do not discover In this association the features whlch characterlze associa- 
tions whlch the statute exempts from its provisions." 

States other than Ohio, Missouri, and Kentucky had written into 
their statutes a définition of what constitutes a fraternal bénéficiai So- 
ciety in precisely the same lines. We hâve noticed Connecticut Public 
Acts of 1895, page 592; New Hampshire Public Statutes of 1901, page 
578; Oklahoma Revised Statutes of 1903, section 3236; Michigan Pub- 
lic Acts of 1893, No. 119. Doubtless other states, to which our in- 
vestigation has not extended, bave similar provisions. It seems cer- 
tain, however, that no state has a définition of a fraternal beneficiary 
association which would include an organization doing but the busi- 
ness of plaintiff and organized as it is ; at least, we are unable to find 
any such, and we think we are justified in holding that at the time this 
act was passed the class of corporations to which plaintiff belongs 
was in law entirely distinct from that of fraternal beneficiary associa- 
tions. 

The décision of the Suprême Court in the corporation tax cases 
(Flint V. Stone-Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 
389, Ann. Cas. 1912B, 1312), in holding that the constitutional limita- 
tion requiring uniformity in cases of taxation does not require equal 
application of the tax to ail coming within its possible opération, but 
is limited to geographical uniformity only throughout the United 
States, and in deciding that Congress may tax a distinct advantage 
found in carrying on business in the manner specified in this law over 
carrying it on by partnerships or as individuals, and that the privilège 
which plaintiff obtained through its incorporation is that which is the 
subject of the tax, makes it clear that, in passing the act of 1909, Con- 
gress was justified in observing and acting upon just such a distinction 
as is hère made. 

[3] It cannot be said on the facts before us that plaintiff is engaged 
in some work that is of a fraternal and bénéficiai character. No more 
is it so engaged surely than was the National Union when the case in 
74 Fed., supra, was decided, or the Travelers' Protective Association, 
defending in the case in 105 Fed. 775, 21 C. C. A. 89, supra, whose 
business, as shown by the quotation from the opinion which we bave 
made from the case, proceeded on substantially the same lines as that 
of the plaintiff hère. The absence of profit in the opération of the as- 
sociation is not the criterion, but the want of a fraternal side and ob- 
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ject which it is in sortie measure organized to promote. Such an ab- 
sence in plaintiff's case is vital to its claim to be within the exception 
to the statute. 

It follows that the demurrer should be sustained, with exceptions to 
the plaintiff. 



LEAD CITY MINERS' UNION v. MOYER et al. 
; (District Court* D. South Dakota, S. D. August 6, 1916.) 

Easements <S==>16 — Implied Grant — Sevekance of Ownership. 

The owner of two adjoining lots, one hiick of the other, bullt a three- 
story building covering' the front lot and, together with a rear porch, ex- 
tendlng 20 feet upon the bacls lot. One floor is used as a theater ; the 
dressing roopis and part of the stage being upon the back lot. The owner 
afterward conveyed the unoecupied portion of the back lot for a public 
allej'. There Is no way of enterlng the rear of the building, except by 
way of such alley and the porch. Later the owner mortgaged the property, 
describlng lu the mortgage only tlie front lot. Held, tliat its acts created 
by Implication a permanent easeinent in so much of the back lot as was 
occupied by the building and porch in favor of the front lot, on which 
the main part of the building was situated. which easement inured to the 
beneflt of the mortgagee and its successors In title. 

[Ed. Note.^— for other cases, see Easements, Cent. Dig. § 43 ; Dec. Dig. 
<3=16.] 

In Equity. Suit by the Lead City Miners' Union against Charles 
H. Moyer, the Western Fédération of Miners, the Butte Miners' Un- 
ion, and others. Decree for défendants. 

Hayes & Heffron, of Deadwood, S. D., for plaintiff. 
Stewart & Hodgson and W. G. Rice, ail of Deadwood, S. D., for 
défendants. 

ELLIOTT, District Judge. Thisis, an action brought by the plain- 
tiff to quiet title to lot 61, block 8, iri the city of Lead, S. D., hereafter 
referred to as the "back lot." The défendants answer, and I find prac- 
tically no dispute as to the material facts. 

The lot fronting on Main street, referred to by ail of the parties as 
the "front lot," is 105 feet deep, and this lot may be referred to as 
lot 57 in block 8. There is a three-story building on this lot, extend- 
ing over onto lot 61, block 8, a distance qi 10 feet, and the porch an 
additional 10 feet. This lot 61 is designàted by the parties hereto as 
the "back lot." ., ^ , ;, 

It is conceded that this building was never constructed with référ- 
ence to the lot li^es and has always been used as one building, and 

(S=>For otber cases see same toplc & KEY-NÙMBER iû ail Key-Numbered Digests & Indexe» 
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I find that one of the floors was used as a theater^ that a part pf the 
stage is in the end of the building on the back lot, and extends over 
onto the front lot, and the dressing rooms of the theater are on the 
porch, and that this porch extends to ail three floors of the building. 

I further find : That there would be no means of entering or leav- 
ing the building situated on the front lot, fromthe rear part of the 
building, except through that portion of the building standing on the 
back lot, and through use of said porch, and that such use has been 
made of the rear of the building and porch on said back lot since the 
completion of the building, many years prior to the giving of the mort- 
gage and' trust deeds thereon. That by such use there was an apparent 
permanent and obvions servitude imposed upon that part of the estate 
referred to herein as the back lot, and in favor of the front lot, which 
was absolutely necessary for the enjoyment of the use of the three- 
story building situated thereon. 

I find that in the year 1900 plaintifï deeded to the city of Lead 
ail of the back lot, except that portion of said lot on which the rear 
10 feet of the building and the said porch stand, for use as a way 
or alley. April 1, 1910, plaintiflf mortgaged to the Butté Miners' Un- 
ion the said front lot, which mortgage contained the above descrip- 
tion, and also the description of the same lot as contained in the 
Mitchell plat, and as extending back 105 feet, to secure a loan of 
$25,000. 

I find from the testimony that, prior to making this loan, a com- 
mittee representing the plaintiflf went to Butte, Mont., and there pre- 
sented the matter of securing a loan, and the security to be given, to 
the Butte Union; no particular description of property being men- 
tioned, by lots or blocks, but always referring to the property as "the 
Lead City Miners' Union Hall or Opéra House." 

It further appears that a committee of the Butte Union, before the 
loan was made, came to Lead and examined the property. Thereafter, 
on the 27th day of April, 1911, this plaintifï deeded to Charles H. 
Moyer, as trustée of the Western Fédération of Miners, the said 
front lot, describing it in the same manner as in the mortgage above 
referred to. Thereafter, on the 29th day of April, 1911, plaintiff 
deeded to Charles H. Moyer, as trustée of the Western Fédération of 
Miners, ail of the back lot above referred to, on which the said build- 
ing stands, reserving only that portion that had been theretofore deed- 
ed to Lead City. Moyer, by virtue of the two deeds, from and after 
April 29, 1911, held the title to both lots in trust for the Western Féd- 
ération of Miners, and the Butte Miners' Union held a mortgage on 
the front lot only, to secure an indebtedness from the plaintifï of $25,- 
000. 

Nothing was done until the year 1913, when the plaintifï in this 
action began an action in the circuit court of the Eighth judicial cir- 
cuit in and for Lawrence county, seeking a cancellation of the Butte 
mortgage, and also a cancellation of Moyer's deed to the front lot, al- 
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leging, among'other grounds, that both deed and mortgage were ex- 
ecuted without authority, and that the deed to Moyer was to secure the 
payment of certain advancements made and to be made to the plaintiff 
union by the Western Fédération of Miners, which in fact had never 
been received by the Miners' Union, and further prayed that, in the 
event the deed and mortgage were not canceled, an accounting be had, 
and the total amourit be determined by the court, and that the deed 
to Moyer be decreed to be a mortgage, and for gênerai relief. 

Such proceedings were had in that case that separate answers were 
interposed by the Butte Union, by Moyer as trustée for the Western 
Fédération of Miners, and by Moyer and other officers of the West- 
ern Fédération of Miners, and a decree was thereafter duly entered 
in said action sustaining the Butte mortgage for the full amount, and 
also ascertaining the àmount due the Western Fédération on account 
of advances made by them for this plaintiff, decreed Moyer's deed 
to be a mortgage, and ordered a sale of the property covered by the 
Butte mortgage and the deed to Moyer decreed to be a mortgage, for 
the aniount due. 

This action had référence only to the mortgage to the Butte Union 
and the deed to Moyer, trustée, to the front lot. No issue was joined 
with^reference to the back lot, and no claim was made by any of the 
parties answering under or by virtue of the deed to the back lot, dated 
April 29, 1911, nor did plaintiff herein in that action assert any tide 
thereto. The front lot was sold under exécution issued on said de- 
cree on the 16th day of May, 1914, and at the sheriff's sale Moyer, as 
trustée for the Butte Union and the Western Fédération, bid upon said 
lot the full amount ûf the judgment and costs of sale. Immediately 
thereafter this plaintiff instituted this action against thèse défendants 
to quiet title to the back lot. 

The rights of the parties to this litigation must be determined in the 
light of thèse admitted facts; the défendants contending that, holding 
title under and by virtue of such sale, they are now entitled to a de- 
cree of this court on the rear 10 feet of the building and the porch, 
used in connection with, the building located on the "back lot," to be 
appartenant to the building on the "front lot," and ask that they hâve 
a further decree that they hâve a perpétuai easement in the back lot 
to support such appurtenant, and further ask that the plaintiff and ail 
persons claiming under it be forever en joined and restrained from in 
any manner interfering with the free use and enjoyment of such right. 

The plaintiff relies upon the fact that the mortgage was given upon 
a definite description, giving the number of the lot, the number of the 
block, and the length of the lot. Plaintiff further contends that under 
the decree of the state court the deed to Moyer, as trustée, to the 
front lot, Was decreed a mortgage to secure the indebtedness above 
referred îto, and further contends that his deed to the back lot was 
intended to secure the same indebtedness. • This I find to be the fact. 
Ail parties concède this. 
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Plaintiff further contends that the défendants had a right to elect 
to foreclose the mortgage on the front lot, given to the Butte Union, 
and the mortgage in the form of trust deed given to Moyer, and, hav- 
ing established their lien, to sell upon exécution the front lot for the 
entire amount secured by both mortgages, together with costs. That, 
having elected to do this, there is nothing due upon the indebtedness 
secured by the deed upon the back lot, and that they are entitled to 
hâve it canceled. 

It is further insisted by the plaintifif that the second deed was given to 
Moyer for the purpose of covering that portion of the building situated 
thereon, and was a récognition of the fact that it was not intended to 
cover that portion of the ^uilding by the first deed or the mortgage. 
Plaintifï insists that no easement passed by implied grant outside of 
the boundary lines of the front lot. 

The question presented, therefore, by this record, résolves itself into 
a détermination by the court of this issue. 

"Upon the subject oî easements passing by implied grant, much discussion 
Is found, and, whlle substantlal agreement exlsts as to gênerai rules, con- 
sidérable uncertalnty prevails in tlieir application to particular cases. It 
aiust be conceded that, during the unity of title, the owner may subject one 
of several tenements or adjoining parcels of land, to such arrangements, in- 
cidents or uses, with respect to the other, as may suit his taste or convenience, 
without creating an easement in favor of one as against the other. • * * 
Where during the unity of title an apparently permanent and obvious servitude 
is imposed on one part of an estate in favor of another, which, at the time 
of the severance, is in use, and is reasonably necessary for the fair enjoy- 
ment of the other, then upon a severance of such ownership, whether by 
voluntary aliénation or by judicial proceedings, there arises by implication of 
law a grant or réservation of the right to continue such use. In such case 
the law implles that with the grant of the one an easement Is also granted or 
reserved, as the case may be, in the other, subjecting it to the burden of ail 
such visible uses and incidents as are reasonably necessary to the enjoyment 
of the dominant héritage in substantially the same condition in which it ap- 
peared and was used when the grant was made." John Hancock Mut. Life Ins. 
Co. V. Patterson, 103 Ind. 582, 2 K. E. 188, 53 Am. Rep. 550; Lampman v. 
Milks, 21 N. X. 505; Kieffer v. Imhoff, 20 Pa. 438; Pennsylvania B. Co. v. 
Jones, 50 Pa. 417 ; Phillips v. Phillips, 48 Pa. 178, 86 Am. Dec. 577 ; McOarty 
V. Kitchenman, 47 Pa. 243, 86 Am. Dec. 538. 

I am satisfied that the application of this rule dépends entirely upon 
the character of the improvement, the nature of the use of the build- 
ing, the arrangement of the building, and therefore the use of the 
several parts, and that it was the owner's purpose, in adopting the 
existing arrangement, to create a permanent and common use in that 
part of the back lot upon which the end of the building and the porch 
was situated, for the benefit of the larger portion of the structure sit- 
uated upon the front lot. 

In my judgment, the undisputed facts in the case, as above stated, 
force the détermination of this issue in favor of the défendants and 
against the plaintifï. I am satisfied that, considering the character 
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of this btiîlding ând its arrangement, the use to which it was put, and 
the f act that ail of the land was deeded to the city, except that covered 
by the porch and 10 feet of the end of the building, it was designed 
by the plaintiff to be permanent, that it is necessary to the enjoyment 
of the main building on the front lot, and that the parties contracted 
with référence to the condition of the property at the time of the 
giving of the mortgage, and therefore that neither bas a right to alter 
arrangements then openly existing, so as to change materially the rela- 
tive value of the respective parts.: Curtiss v. Ayrault, 47 N. Y. 73; 
Butterworth v. Crawf ord, 46 N. Y. 349, 7 Am. Rep. 352 ; Cave v. 
Crafts, 53 Cal. 135. 

In reaching this détermination, I bave ^onsidered the permanency 
of the building, the nature of the arrangement, the apparent purpose 
and use made by the plaintiff during the ownership of both of thèse 
lots, rather than the considération of a possible use that might be made 
of the front lot and that portion of the building situated thereon. 

Judgment may therefore be entered in favor of the défendants and 
against the plaintiff, subjecting plaintiff's ownership in the back lot 
to a perpétuai easement to support défendants' appurtenant, and that 
the plaintiff and assigns be enjoined and restrained from interfering 
with the free use and enjoyment of such right. 
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TJNITED STATES v. SCHLATTER et al. 

(District Court, S. D. Callfornia, S. D. July 3, 1»16.) 

No. 1110. 

PosT Office <s=48(4) — Offense — What Constitutes. 

Criminal Gode (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 (Comp. 
St. 1913, § 10385), déclares that whoever, having devlsed any schéma to 
defraud or of obtaining money or property by means of false or fraudu- 
lent prêteuses, shall, for the purpose of executing such scheme, use the 
mails, is guilty of an offense. An indictment averred that défendants con- 
spired together to contrive and consummate a scheme through which, by 
the médium of alleged divine healing, they could obtain money from af- 
flicted persons, and that in pursùance of such scheme they used the mails, 
well knowing that their clalms were false. Held that, while mental or 
divine healing is légal, the indictment chargea an ofCense ; it alleging 
that défendants knew that their clalms to effect cures were wholly false. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 72 ; Dec. Dig. 

®=»48(4).] 

Francis Schlatter, A. Schrader, and Gus Algard were indicted for 
violating the postal laws. On demurrer to the indictment by A. 
Schrader. Demurrer overruled. 

Défendant Schrader demurs both generally and specially, to the indictment 
herein. He is charged, along with the tvvo othei* individuals above named, 
vcith the crime of conspiracy, to violate section 215 of the fédéral Pénal Gode, 
and it is alleged at some considérable length, owlng to the nature of the con- 
spiracy, that he and hls coconsplrators, together with others net known to the 
grand .iury, comblned, consplred, and confederated together to defraud numer- 
ous persons, many of them unknown to the grand jury, and being such per- 
sons as could be Induced to believe the false and fraudulent misrepresenta- 
tions of défendants, and to cause them to yield up to the said défendants 
their money and property in ylrtue and because of the fraudulent représenta- 
tions to be made by the défendants. 

Briefly, the scheme devised and contrlved by the défendants, as alleged in 
the indictment, was that they would induce any and ail persons whom they 
could Induee to communicate with them to believe that they could and would 
cure almost ail manner of known dlseases by and through the médium of 
divine power. Speclflcally, for instance, it was alleged that the défendants 
consplred to represent to crédulous ones, with whom they could get into com- 
munication, that they could and would bless a handkerchief, and that, if a 
person afflicted would apply such handkerchief to the afflicted portion of 
such person's body, he or she would thereby become cured. This, of course, 
was to be for a quid pro quo ; not necessarily certain or deflnite in amount, 
but such a sum as the one seeking a cure felt justifled in eontributing. 

The indictment speclflcally allèges that the défendants could not cure any 
kind or sort of disease by divine power, and that they knew they could not 
effect such cures in such wlse, and that they knew that persons affected with 
disease could not be cured by the placing of a blessed or other handkerchief 
upon their afflicted parts. It is also alleged that the défendants represented 
that they had cured many people of X'arious kinds of disease, whereas in truth 
and in fact that they had not cured any person of any disease. It is further 
alleged that the défendants well knew that the scheme whleh they had con- 
trlved, and which they were executing, as alleged in the indictment, was in- 
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tended by theni to be used for the sole purpose of obtalnlng money and prop- 
erty from the persons intended to be defrauded, by means of the false and 
fraudulent représentations set eut In the indictment se that the défendants 
could convert sueh money and i)roperty, so obtained, to thelr ovvn use and 
beneflt, and without returiiing anything of value to the persons so intended 
to be defrauded. 

Apt allégations are niade with référence to the intention to use the mails 
of the United States in furtherance of the scheme to defraud, and of the 
actual use of such mails, and of thé commission of overt acts in furtherance 
of the conspiracy, and necessary to bring it vvlthln the inhibitory provisions 
of the Pénal Code of the United States. 

Albert Schoonover, Û. S. Dist. Atty., and J. Robert O'Connor, Asst. 
U. S. Dist. Atty., both of Los Angeles, Cal. 
A. A. Sturges, of Los Angeles, Cal., for défendant Schrader. 

BLEDSOE, District Judge (after, stating the facts as above). 
Substantially, then, the charge agairist the défendants is that, with 
the knowledge that they could accomplish no cures, and with the de- 
liberate intention to defraud, they conspired together to contrive and 
consummaté a scheme wherein and whereby, through the médium of 
alleged divine healing, they would obtain and convert to their own 
enrichment the money and property of such persons as might be suffi- 
ciently gullible as to be attracted by their specious and alluring prom- 
ises of relief, ail the whiljé' intenditlg that such persons should receive 
no return for their tnoney and' property, save that comprehended in 
a dismal and costly expérience. As a part and parcel of the scheme, 
and in furtherance thereof,it is alleged that they intended to, and 
actually did, make use of thé mails of the United States. This, in 
my judgment, states a complète offense (Durland v, United States, 161 
U. S. 306, 313, 16 Sup. Ct. 508, 40 L. Ed. 709); and, if the proofs 
be made in adéquate support of the allégations in thç indictment, there 
is no doubt, in my.mind, but that the défendants should sufïer punish- 
ment therefor. i 

The point made in the brief of défendant'? counsel apparently is that 
the défendant is and professed to be npthing more than a Divine 
Healer, and that divine healing has been practiced since the time of 
Christ, and in some form or other is practiced now by many reputable 
and widely recognized individuals and cuits. That mental healing. 
Or even divine healing, per se, is, under the laws of the land, as law- 
f ul as healing with drugs, or by massage, or other média, is true. 
Post V. United States, 135 Fed. 1, 9, 67 C. C. A. 569, 70 L. R. A. 989. 
But it is not true, never has beeti true, and never will be true, that 
fraud can be glossed over or rendered reputable in the eyes of the 
cotnmunity merely because it is a$sociated with, or a feature of, some 
undertaking otherwise lawful in its nature and innocuous in its effect. 
In other words, the mère fact that a fraudulent scheme centers about 
divine or other healing does not in any wise or sensé serve to take 
it out of the domain of a fraudulent scheme, and if, in furtherance 
of such a scheme conceived in fraud, the mails of the United States 
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are made use of, without doubt, by whomsoever conceîved or consum- 
mated, the perpetrators of such schemes should receive prompt and 
merited condemnation and punishment. It is therefore no answer to 
the crime charged in this indictment to assert that the défendants 
were engaged in the praiseworthy vocation of divine healing. That 
in no wise answers the charge that, with a knowledge that they were 
rendering no service at ail to their "patients," and with the deliberate 
intention on their part to defraud their patients, they were using the 
mails of the United States in aid of their scheme to separate their 
patients from their money. 

The whole question, without doubt, revolves around the proposition 
as to the good faith of thèse défendants. If they were acting in good 
faith in their promise to bring the bloom of health back to the cheek 
of him who might make use of one of their blessed handkerchief s, then, 
as this court had occasion to charge the jury in United States v. Elder 
et al., "no matter how visionary their view may hâve been, no matter 
how ill-founded their conclusions may hâve been, no matter how much 
sheer incompétence in the exercise of judgment may hâve been their 
portion," they are not liable to prosecution as for the perpétration of 
a fraud upon those who became their dupes. The simple query in the 
case is: Were they actuated by good faith? The indictment says they 
were not, but, on the contrary, were moved by an intent to defraud. 
In the face of such an allégation, they cannot claim that no crime is 
charged against them. 

The demurrer to the indictment is overiuled. 



In re ROMM. 

(District Court, D. Massachusetts. August 14, 1916.) 

No. 22136. 

Bankeuptct <s=3.317 — Provablb Claims — PmoBrTY. 

Costs made on a writ of attachment at;ainst a bankrupt prior to the 
bankruptcy proceednigs are provable, and entitled to préférence, al- 
though the writ was not entered, but was released after such proceed- 
ings, where such costs would hâve been provable and privileged under 
the State insolvency law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig, §§ 493-495 ; 
Dec. Dig. (S=»317.] 

In Bankruptcy. In the matter of Alexander Romm, alleged bank- 
rupt. On review of order of référée. Affirmed. 

Horblit & Wasserman, of Boston, Mass., for alleged bankrupt. 
James W. Murdock, of Brockton, Mass., pro se. 

ig=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



384 235 FEDBEAL REPORTER 

MORTON, District Judge. The costs hère in question accrued on 
a superior court writ against the alleged bankrupt which was issued 
and served before the fiUng of the pétition. Before the return day of 
the writ arrived, thèse bankruptcy proceedings had been instituted, and 
the ofïer in composition had been rnade. 'l'he writ was not entered. 
There has been no adjudication. Property was attached under the 
writ as belonging to the défendant therein, and a considérable part of 
the costs hère claimed arose in connection with that attachment, which 
later was voluntarily released on the appointment of receivers by this 
court. It is contended by the alleged bankrupt that the property at- 
tached did not in fact belong to him and that the attachment was in- 
valid. But that issue seems to me, as apparently it did to the référée, 
to be immaterial to the présent question. 

It is further contended by the alleged bankrupt that, by reason of 
the nonentry of the writ, the plaintiff is not entitled to prove the costs 
on it. If the plaintifï had entered the writ, he could clearly hâve prov- 
ed his costs, if his claim was allowed, and they would be entitled to 
priority. It would seem unfortunate for the law to require him, in or- 
der to obtain his costs to the beginning of the bankruptcy proceedings, 
to pile up further costs by entering the writ. Under the state insolven- 
cy law such action would not be required ; costs up to the institution 
of such proceedings are provable and privileged. Rev. Laws Mass. 
c. 163, § 174; section 118, cl. 7. Under the Bankruptcy Act a debt 
which has priority under the state laws is a preferred claim. Act 
July 1, 1898, c. 541, § 64b (5), 30 Stat. 563 (Comp. St. 1913, § 9648). 
The order of Référée Stetson, allowing the claims as entitled to 
priority, was right, and is affirmed. 
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UNION FISH CO. V. ERICKSON.* 
(Circuit Court of Appeals, NInth Circuit. August 14, 191G.) 

No. 2680. 

L, AdJURALTY ©=13 JUBISDICTION — MARITIME CONTBACT. 

A court of admiralty bas jurisdiction of a suit for breach of a contrnet 
by vvhich the llbelant was employed for a year as master of a vessel, not- 
witlisturifiing the fact tliat lie was also requirod to assist at a fisli-paclviim 
plant on shore vvhen possible "without interfering wlth Lis duties as sucli 
mastor." 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §§ 164-1 7C ; Dec. 
Dig. ®=>13.] 

2. COUBTS ©=3489(1) CONCUEBENT REMEDIES — EfFECT OF LOCAL StATUTES. 

A local statute of frauds eannot deprive one of the right to relief In a 
case where redress Is afforded by the maritiiue law, and is sought to be 
availed of in a cause of action maritime in its nature, and depending in 
a court of admiralty of the United States. 

[Ed. Note.— For other cases, see Courts, Cent Dig. i 1326; Dec Dig. 
€=>480(1).] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahfornia ; Maurice T. Dooiing, 
Judge. 

Suit in admiralty by John W. Erickson against the Union Fish Com- 
pany. Decree for libelant, and respondent appeals. Affirmed. 

H. W. Hutton, of San Francisco, Cal., for appellant. 
F. R. Wall, of San Francisco, Cal., for appellee. 

Before GILBERT. ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellant, as shown by the record, is 
a California corporation having its principal place of business at the 
city of San Francisco, engaged in fishing, and having a salting sta- 
tion at Pirate Cove, Alaska, and owning at the times in question a 
certain American vessel called the Martha. The ground of the Hbel, 
which was filed in the court below by the appellee, is as follovifs; 

"That in the moiith of May, 1914, at said San lYanciseo. said respondent 
and said libelant entered into an oral contract or agreement of hiring, wherein 
and whereby it was nmtually agreed that said libelant was to proceed to 
Pirate Cove, Alaska, and after arrivai there to serve the respondent as master 
of said sehooner Martha for a period of not less than one year, and also dur- 
Ing said time to assist the manager of said respondent's salting station at 
said Pirate Cove when possible to do so without interfering wlth libelant's 
duties as said master of said sehooner; that It was further agreed by said re- 
spondent and said llbelant that said llbelant was, durlng said time, to re- 
ceive for said services wages at the rate of $55 a month and board and lodging 
for himself and his wife, and, at the end of not less than one year, transporta- 
tion from said Pirate Cove to said San Francisco; that in accordance with 
said agreement said libelant proceeded to said Pirate Cove, where he arrived 
on or about the 12th day of June, 1914, and thereupon entered upon the per- 
formance of his duties as aforesaid, and continued to perform the same until 
the ISth day of July, 1914, when libelant was, by said respondent without 
fault on llbelant's part, discharged from the services of said respondent, and 
libelant and his wife were thereupon by said respondent furnished with 

e=pFor other cases see »ame toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
23,5 F. 25 'Rehearlng denled October 9, 1916. 
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transportation from said Pirate Cove to sald San Francisco ; that said re- 
spondent has pald libelant the aforesaid wages at the rate of $55 a month 
up to and Including the 15th day of July, 1914, and fumished board and 
lodging to sald libelant and lils wlfe up to August 5, 1914, and for no further 
or other time; that on sald 18th day of July, and at ail tlmes slnce then, said 
libelant was and has been and still is ready, willlng, and able to perform his 
part of said contract of hiriug; that because of the breach of sald contract 
of hiring as aforesaid libelant has been damaged in a sum of not less than 
$1,430, whicli sum he asks thls court to award to him." 

[1] Certain of the points relied upon by the appellant are based 
upon its contention that a part of the contract is maritime in character 
and a part nonmaritimé. We see no merit in the contention. It is 
conceded, as a matter of course, that the employment of the appellee 
by the appellant as master of the schooner was a maritime contract; 
but it is said that, because by the terms of the contract the libelant 
was also to help the corapany's agent at Pirate Cove in certain work 
on shore, there was no jurisdiction in admiralty. 

In Alaska Packers' Ass'n v. Domenico, 117 Fed. 99, 54 C. C. A. 
485, this court affirmed the jurisdiction in admiralty of a contract made 
by men who acted as seamen to and from salmon fishing grounds in 
Alaska, to work as fishermen during the season, and assist m canning 
fish on shore, and in loading them on board for transportation, and 
notwithstanding that the men while engaged in fishing slept on shore 
and mended their nets and cared for the fish on shore. 

In North Alaska Salmon Co. v. Larsen, 220 Fed. 93, 135 C. C. A. 
661, the contract which was the basis of the libel provided for the 
services of the libelant as a seaman, fisherman, beachman, trapman, 
"and such other services as might be required" by the appellant's super- 
intendent; and the contention there made was that the above-quoted 
clause of that contract rendered it nonmaritimé. In holding against 
that contention we cited with approval the case of Alaska Packers' 
Ass'n V. Domenico, supra, and also that of The Minna (D. C.) 11 
Fed. 759, decided by Judge Brown, afterwards an Associate Justice 
of the Suprême Court, where he said : 

"AU hands employed upon a vessel, except the master, are entitled to a 
lien if thoir services are in furtherance of the main object of the enterprise in 
which he Is engaged. * * * I do not regard the fact that libelant slept 
upon shore at night, and there reeled out and mended the nets, as qualifying In 
any way the nature of his contract. Thèse services were merely Incidental 
and subsidiary to his main contract." 

In Keyser v. Blue Star S. S. Co., Ltd., 91 Fed. 267, 33 C C. A. 496, 
it was held, among other things, that : 

"Where a provision of a charter party for a foreign vessel, though not In 
Itself maritime in character, is so connnected vcith the other stipulations there- 
in as to render It ah essential part of the contract, and it appears probable 
that without it the contract would not hâve been entered Into by the ovvners, a 
court of admiralty has jurisdiction of an action for an alleged breach of such 
Bi provision." 

In Church v. Shelton, 2 Curt. 271, 274, Fed. Cas. No. 2,714, Judge 
Curtis said that, the contract being maritime, the admiralty — 

"will pvoeeed to inquire into ail its breaehes, and ail the damages suffered 
tliereby, however pecuUar they may be, and whatever issues they may Involve." 
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And in Ben. Adm. (4th Ed.) § 143, it is said: 

"If a contract Is maritime in Itself, it carries ail Its incidentals with it, and 
the latter, though nonmaritlme in themselves, wlU be heard and decided." 

See, also, Id. § 16. 

It is perf ectly apparent from the présent contract that the main em- 
ployment of the appellee by the appellant was for services as master 
of the schooner, ànd that his additional services in aid of the appel- 
lant's manager at Pirate Cove wrere purely incidental thereto, for it 
is in express terms declared that aftçr arriving at that station the ap- 
pellee should serve as master of the schooner for a period not less than 
one yeiar, and during such time should also assist the appellant's man- 
ager there when possible to do sa without interfering with his duties 
as such master. 

It is also contended on the part of the appellant that the finding of 
the court. belov/ to the effect that tlie libelant was discharged without 
cause on July 18, 1914, was not sustained by the évidence, but an 
examination of it satisfies us that it is. 

[2] The appellant's main point, however, is that the contract was 
absolutely void because of the then provision of the Civil Code of 
California which reads as follows : 

"The foUowing contracts are Invalid, unless the same, or some note or 
mémorandum thereof, Is in wrltlng and subscribed by the party to be charged, 
or by his agent: 1. An agreement that by its terms is not to be performed with- 
In a year from the maklng thereof. • * * " Section 1624. 

Alaska Code, § 1044, contains the same provision. It is insisted that 
courts of admiralty are bound by that statutory pi^ovision, and there- 
fore that there was no basis for the présent libel. 

In the case of Workman v. New York City, Mayor, etc., 179 U. S. 
552, 560, 21 Sup. Ct. 212, 215 (45 L. Ed. 314), the court (four of the 
Justices dissenting) distinctly adjudged that neithér the local law nor 
any of the décisions of a state can deprive one of the right to relief — 

"lîi a case where redress is afforded by the maritime law, and is sought to be 
availed of in a cause of action maritime In its nature and depending in a 
court of admiralty of the United States." 

The judgment is affirmed. 
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THE JULIA LUCKENBACH, 
(Circuit Court of Appeals, Second Circuit. June 6, 1916.) 

No. 277. 

1. SniPPiNa <Ê=> 121(2) — Liability for Loss of CaBgo — Unskaworthiness of 

Vessel. 

Tlie sugar cargo of an Iron steamer under ciiarter to ttie carrier was 
damaged by sea water, wlilcti entered througli a liole in tlie half-ineli iron 
slieatliing near the keel, wliere it liad become rusted through from tlie 
inside by tlie action of sugar and sait water, which had reached the 
plates because the cernent lining had elther been broken or become loose. 
The ves^el had been carrying sugar cargoes for several years, and the 
corrosion must hâve been going on for months or years. The huU at 
that place had not been thoroughly inspected for more than a year. Held, 
that the loss was due to the unseaworthiness of the vessel, that due 
diligence had not been exerclsed by the owner to make her seaworthy, and 
that neither the vessel, owner, nor charterer was protected from liability 
by Harter Act Feb. 13, 1893, c. 105, §§ 2, 3, 27 Stat. 445 (Comp. St. 1913, 
§§ SmO, 8031), although the charterer's bill of lading contained an ex- 
ception of unseaworthiness. 

[Ed. Note.— For other cases, seè Shipplng, Cent. Dig. §§ 450, 451; Dec. 
Dig. ®=121(2).] 

2. Carriers i©=>125 — Liability for Loss of Cargo — Exceptions in Bill of 

Lading^ — Provision for Benefit of Insurance. 

A bill of lading, providing that in case of loss or damage for which the 
carrier is liable it shali hâve the beneflt of any Insurance efCected by the 
shlpper, is not effective to protect the carrier from such liability to the 
extent of the Insurance, where the contract of Insurance limits the lia- 
bility of the insurer for loss or damage to goods in possession of a car- 
rier to so mueh as cannot be recovered from the carrier, although it re- 
quires thé insurer to "advance" or "lend" to the insured the full amount 
of the loss untll such recovery can be had, and In effect' provides that 
action against the carrier shall be maintained for the beneflt of the in- 
surer and at its expense. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 552-556; Dec. 
Dig. (S=>125.] 

3. Shipping <S=j141(4) — Limitation op Liability — Kffect of Charter. 

The owner of a vessel who by a time charter has contracted to deliver 
her in a seaworthy condition and to maintain her in a thoroughly effi- 
cient State in hull and machinery during the charter term, cannot limit 
his liability for a loss occurring during such term due to her un- 
seaworthiness. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 493; Dec. Dig. 
<g=141(4).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy by the W. J. McCahan Sugar Refining Company 
against the steamship Julia Luckenbach, with the Insular Une, Edgar 
F. Luckenbach and others, owners of the Juha Luckenbach impleaded. 
Decree for Ubelant in the sum of $100,774.87 against ail respondents, 
with limitation of liability to claimants of the Luckenbach, and the In- 
sular Line appeals. Modified. 

See, also, 200 Fed. 976. 

(g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & iQdexea 
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The following are the opinions of Hough, District Judge, in the 
court belovv : 

On Final Hearlng in Admiralty — Libel for Loss of Cargo. 

The owners of sugar laden on the Julia Luckenbach brought action In 
rem against the vessel, and in i)ersonam against charterers, for the loss in 
question. Charterers appeared, the Luckenbach was claimed, and stipula- 
tion given in $00,000, which for the purpose of this case is her agreed value. 
Subsequently libelant's damages were ralsed by amendment to $87,000, where- 
upon the charterers petitioned in the Luckenbach's owners, in order that they 
mlght respond for so much of the recoverable loss as exceeds the agreed value 
of the steamer. The issues presented are therefore (1) whether the libelant can 
recover at ail; and (2) whether the ship and owners, or charterers, or both, 
are responsible for recoverable damages. 

For some years prier to April, 1912, the Julia Luckenbach, an iron steamer 
then about 30 years old, had carried sugar (during the season) between Porto 
Rico and Atlantic ports. In the month named she was under charter to the 
Insular Line, and on and before April 25th had loaded a partial cargo of 
sugar in San Juan harbor. At 2 a. m. of April 26th she left her pier, and 
at 7 a. m. arrived at Arecibo, where she completed cargo by taking on addi- 
tional sugar. At 8:30 p. m. of April 27th she left Arecibo (where she had 
lain ofïshore loading from lighters) and proceeded on her voyage to Phlla- 
delphla. She eneountered strong winds and rough seas, so that the vessel 
rolled and pitched a good deal, and shipped water in and over decks, She 
eneountered that degree of strain to be expected in fréquent Atlantic weather, 
and no more. It is not asserted that any injury received is due to péril of 
the sea, in the légal sensé of that phrase. 

At 7:40 p. m. on April 28th — i. e., after about 24 hours of rough weather — 
she was found to hâve 7 feet of water in her after hold, and was thereafter 
with great difflculty kept afloat (the after hold being of unusual size), until 
refuge was found in San Juan harbor. A hole was then dlscovered in a plate 
on her starboard side (strake B), very nearly, if not accurately, 1% by % 
of an Inch. At the edges of the hole the original % inch of iron had worn to a 
knife edge ; the plate in the immédiate neighborhood was much decayed. 

Temporary repairs were made, which naturally removed ail cernent from 
the vicinity of the hole. It is clear from the testimony of the vessel's officers 
that when examined in San Juan the cernent backing was gone ; but there 
is naturally no direct évidence as to the condition of said cernent at and just 
prior to the breaking away of the iron plate. 

There is satlsf actory testimony that the outside paint showed no signs of 
scratching or abrasion in the vicinity of the hole, and that the hole itself 
was from 15 to 18 inches above the keel. This disposes of one issue ralsed in 
the pleading ; 1. e., that the Luckenbach lay aground at San Juan and was 
punctured or weakened by so dolng. I think it is quite plain that the Lucken- 
bach was in the mud in San Juan harbor ; how much mud it is impossible 
to say with certainty, but it was soft. Vessels go in it a foot or more without 
requiring tugs to get them ont. The Luckenbach was certainly not in that 
much, and even more certainly was never in deep enough to put the spot 
where the hole was found upon the ground — if soft mud is ground. 

The immédiate cause of flooding tlie hold and of the conséquent destruction 
of sugar was the sudden breaking of the impaired plate. Such impairment 
of plate had evidently existed long before the beginning of the voyage, 
whether said voyage is held to begin at San Juan or the last port oiÉ de- 
parture from the United States. No vessel with such a thin plate is sea- 
worthy; consequently the Luckenbach was not .seaworthy, and she and her 
owners are responsible for the loss due to such breach of warranty, unless 
they exereised due diligence. This is the measure of their obligation, both 
under the bill of lading and the Harter Act. 

Messrs. Martin and Work (both witnesses for the Luckenbach) hâve put in 
the record a satisf actory diagram showing the position of this hole. It was 
in a peculiarly difficult place to observe. Admittedly the plate or its cément 
could not be studied thoroughly without taking up the permanent ceiling, 



390 235 FEDERAL REPOETER 

though the région could be seen by removing boards loose for that purpose, 
and Insertlng a light behind tbe permanent celUng boards. 

The Luckenbaeh is old, but well constructed, and no eriticlsm is made of 
the quallty of her materlals. The reason for the decay of thls good Iron plate 
is admitted ; ■ 1. e., corrosion through a mixture of sait water and sugar — a 
subject sufficiently dwelt upon in The Alvena, 79 Fed. Rep. 973, 25 C. C. A. 261. 

One wltness déposes to knowledge of a substantlal iron plate having been 
eaten away by this eompound in less than 12 months. Mr. Martin would 
not like to say that it could be done in so short a time as 2 years, but he is 
qulte certain that it could happen inside of 4 years. Thus nelther to lawyers 
nor marlners is there anything novel in the danger to iron ships In the sugar 
trade, and the Luckenbaeh had long been engaged thereiu. 

Due diligence must always be proportioned to the ainount of danger reason- 
ably antlcipated, so It is évident that owners of thlsi ship were bound to 
exercise spécial care to guard agalnst the spécial danger that lias produced 
thls great loss. 

The corrosive mixture of water and sugar must be In contact wlth métal In 
order to work damage ; the cément backing is to prevent such contact. Evl- 
dently the Luckenbaeh's cernent had elther long been broken, or had not been 
tlght against the plate— in the latter case forming a sort of pocket, where 
fluld would rest with peculiarly destructive results. 

If the cernent was broken, probably a thorough search with lights would 
hâve revealed it ; but if it was loose nothlng but taking up the ceiling and 
tapplng the cernent would reveal the hollow space. That the whole ceiling 
had not been up for three years Is, I thlnk, falrly shown ; that it had not 
been possible to examine otherwise thari by lowered lights for over one year 
Is, if not plainly proven, admitted. This in my opinion was not due diligence, 
and I say thls recognizing that the Luckenbaeh's defect was even more 
difficult to discover than that so thoroughly dlscussed by Brown, D. J., in The 
Alvena (D. C.) 74 Fed. 254, 255. 

The above findlngs would dispose of the case, were It not for the elaimants' 
and respondent's contention that for much, if not ail, of the damage they are 
entltled to the beneflt of . shlpper's Insurance. , 

The lost sugar was shipped under bllls of ladlng containlng the familiar 
clause: "In case of any loss, détriment, or damage done to or sustained by 
sald goods, ;or any part thereof, for.which the carrier shall be llable to the 
shjpper, owner, or consignée, the carrier shall to the éxtent of such liability 
hâve the full beneflt of any Insurance that may hâve been effected upon or on 
account of said goods." 

Insurance was effected on said goods, with five separate companles, whose 
countervailing weapons in the long flght between shlpper and carrier (or, 
rather, their underwrlters) were not identical. 

Some policies contalned the words: "Warranted by the assured free from 
any liability for merchandise In the possession of any carrier or other bailee 
who may be llable for any loss or damage thereto, and for merchandlse ship- 
ped under a bill of lading containing a stipulation that the carrier may bave 
the benetit of any Insurance thereon." i 

Others provlded; "In case any agreement be made or accepted by the as- 
sured with any carrier or bailee by which it is stipulated that such or any 
carrier or bailee shall bave, in case of any loss for whlch any carrier or 
bailee (or their underwrlters) may be llable, the beneflt of any Insurance 
effected by the assured, then and in that event thls policy shall be void as 
regards any liability for such loss hereunder." 2 

Down to thls point the two forms are allke in effect. Ail the policies ante- 
dated the shlpment, and were (pro tanto) voided by the issuance and accept- 
ance of the bill of ladlng. The policies last referred to continue as follows: 
"But thls Company, In thèse and ail cases of loss or damage by péril In- 
sured agalnst, shall be llable and owe actual payment for (only) what cannot 
(and could not in the absence of thls Insurance) be collected from carriers 

'Fédéral Insurance Company, H rlsk; Thames & Mersey Company, % risk; .^Etna In- 
surance Company, Vs! risk. 

"St. Paul Flre & Marine Company, •/« rlak; Manhelm Insurance Company, "/a rlsk. 
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and/or ballees of property lost or damaged, and shall also be chargeable 
with the direct pecunlary loss to the assured temporarlly arislng from delay 
in collecting from said carriers and/or bailees ; and the advaticlng (for the 
purpose of avoidlng only of such pecuniary loss) of funds to the assured for 
hls protection pending such delay, shall in no case be considered as affecting 
the question of the final liability of thls Company, but as soon as collection 
is made from carriers and/or ballees, the assured shall retaln only such pro- 
portion of the sum or sums so advanced by this conipany as will with the 
amount collected from carriers and/or bailees, make up the sum of the as- 
sured's loss, and the balance of the sum or sums as may hâve been ad- 
vanced by this Company shall thereupon be paid back to this company; 
but if no such collection can be made from carriers and/or ballees, the assured 
shall retain so much of said sum or sums so advanced by this company as 
shall not exceed the actual liability of this company thereby established 
(provided always the loss shall constitute in other respects a clalm under 
this Insurance)." 

Thèse clauses amount to a contract by Insurers to advance sufflclent funds 
to the insured to protect him from the pecuniary loss temporarily arislng from 
delay in collecting from carriers, and to an agreement to pay the différence 
between actual loss and recovery from carriers, not exceedlng the amount of 
the Insurance nuUifled by the earlier words of the pollcy. 

When llbelants lost thelr sugar, this llbel was flled by counsel for the 
underwrlters, and a few days later receipts were signed by libelants evidenc- 
ing large payments,^ to tliem by their several insurers. The form of thèse 
receipts varies slightly. The variances are of no importance, and the material 
points may be shown by the receipt taken by the St. l'aul Flre & Marine Com- 
pany, which is one of the underwrlters covenantlng to advance money. 

This receipt reads: "Borrowed and recelved of the [insurer] $18,583.30 as 
a loan, and not as a payment of any clalm which we may hâve agalnst said 
Insurance company. This amount Is loaued to us and is to be returned by us 
to the [insurer] when and to the same extent which we recover from any other 
person or corporation the value of [the lost sugar]. In considération of said 
loan we liereby agrée to use our best endeavors to recover the value of the 
sugar from ail persons or corporations who may be llable therefor, and that 
we will Institute and prosecute ail suits in our name ITor that purpose, as we 
may be requested by the [insurers] but at their expense and not ours." It is 
signed by libelant. 

As a compliance wit'i the terms of Its own policy, thls receipt is a curiosity. 
But whether or not bound to do anything by their pollcies' terms, the re- 
ceipts ail show payments called loans, which the lenders are to get back as 
best they can by sulng soniebody at thelr own expense, but in the name of the 
Insured. Sometimes the clalm in, suit, or the bllls of lading for the lost 
merchandise, are speclflcally pledged for "repayment" of this "loan" ;* but 
ail the receipts would leave the utùnltlated with the belief that the "loan" 
had no other orlgin than a désire to buy a lawsuit. 

The foregoing leugthy statement can be justified only by a désire that 
this case be taken further, and some settlement reached in a matter wherein 
the fictions and subterfuges of the law would excite the admiration of a 
casual ejector. It is not necessary to go beyond this circuit for instances. 
The décisions in Pennsylvanla Eailroad v. Manheim Ins. Co. (D. C.) 56 Fed. 
301, Pennsylvanla Railroad v. Burr, 130 Fed. 847, 65 O. O. A. 331, and Bradley 
V. Lehigh Valley Kailroad, 153 Fed. 350, 82 C.i C. A. 426, give a very fair 
picture of the sort of thing which has rendered the décision in Phœnlx Insur- 
ance Co. V. Erie & Western Tr. Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 
873, only useful among fools. 

What was done In this case, the course of business pursued, the anticipated, 
agreed upon, and paid-for Insurance schemes, difters from that pursued, in- 
vestigated, and approved in the Burr and Bradley Cases in no material par- 
ticular. The sole différence in the record is that thèse carriers hâve produced 

" How large cannot be flxed, as ail the receipts hâve not been flled. Apparently more 
was "advanced" than is sued for. 

* Fédéral Insurance Company; .ffitna Insurance Company. 
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in court the man behind the apparatus of papers, and Mr. Ogden has natural- 
ly told the truth. 

This record contaiiis proof that, wlien a shipper gets Insurance he (or hls 
broker) knows that by the policy he pays for he is left (pro tanto) wlthout 
Insurance whenever he accepta a bill of lading requlrlng him to glve the car- 
rier the beneflt of his eontract; but he is contemporaneously assured that by 
a gentleman's agreement, pald for by his preniiunis, he will recelve against 
usual proofs of loss tlie amount he would bave gotten had there been no blU 
of lading, that he will never he ealled on to i)ay back any of the money, and 
that as far as he is concerned hls Insurance protection is as absolute as though 
one clause In tlie poUcy did not exist, because he is assured beforehand that 
In considération of his premluni that solemn warranty will not be practically 
enforced. 

To say that a ma,n In this condition Is not Insured, Is nonsense ; any Insur- 
ance Company that refused to make the so-called "loan" could be successfully 
sued, the complaint soundlng in fraud and deceit. Indeed, recourse need not 
be had to a pleadlng in tort, for the real eontract is not expressed In policy 
and rlders. The actual and enforceahle agreement is to pay the loss, pro- 
vlded it be always ealled a "loan." To say that what one nmst pay and 
does pay, parts with for a considération, and can never recover from the ré- 
cipient, is a "loan," insults understanding. Unless shams are loved for 
themselves, they must be encouraged for a reason. Such reason exlsts hère; 
1. e., tliere lias always been a settled hostility to the Erle & Western Case 
among the lower courts. 

Nor do I suppose that ail the shams above described were not patent to 
Wallace, J., when he wrote in the Bradley Case. It never needed Mr. Ogden's 
admissions to enable that judge to see what he wlshed to percelve behind 
the machinery of misbranded papers. There has never been any désire to 
plerce through pretense to truth, and that which defeated the carrier's dé- 
fense has been almost unlformly viewed with approval. But Wallace, J., 
saw that the tlme must corne when Ihe truth would corne before sonie court, 
and how far he was prepared to go is shown in 15.S Fed. 353, 82 C. C. A. 429; 
"It is not important that the [insured] may not liave expressly consented to 
reeeive the payment as one not made by the insuranee eompany in récogni- 
tion of its liabllity. It suffices if the insuranee eompany dld not intend to 
recognize its liabllity." And again; "The jiarties were at liberty to agrée 
that tlie payment * * ♦ should be regarded as a loan or as a gratuity." 

Kven on the papers the learned court found the word "loan" a little diffl- 
cult ; gratuity certaiuly goes far enough. Of course the assured will agrée 
to any form of papers which gets him his money quickest, so that it has been 
solemnly lield in this circuit that, whatever the payment is ealled, what- 
ever the label put on it, controls, at least sufiiciently to close the luouth of the 
carrier tort-feasor. Mr. Ogden assuredly put on the labels, he lias doubtless 
read the cases, and what hls eoiiipanies can never recover is consistently eall- 
ed a "loan," and at présent this seems enough to make it a loan for légal 
purposes. 

The damages and costs are recoverable against shipowners and charterers 
— the latter, liowever, only if exécution fails against shlp and owners. 

The flrst inquiry is as to the value of the Luckenbach in lier Injured con- 
dition in May, 1912. The libel was orlginally filed for $60,000, and 'the vessel 
was discharged on a stipulation for value for that amount. The next montli 
the ad danmum of the libel was ralsed to substantially the amount proven and 
admitted at this hearing. Several months later the claimants and owners 
filed their answer, claiming limitation and asserting a value of $60,000. 

No effort was ever made to reselze tlie vessel or get further security. 
There never was an appralsement of the vessel herein, and no évidence as to 
her value has been introduced by the parties, who now object to a $60,000 
valuatlon. So far as opinion évidence goes, it is ail to the etïect that $60,000 
was her value; the acts of tlie objectiiig iiartles confirm that view. The 
history of the vessel is that she was flrst the Zaandam of the Holland-Ameri- 
can Line, then the Styrla, and flnally, about ten years before this disaster, 
the Jnlia Luckenbach. Thèse nanies are so famillar in the records of this 
court that judiclal notice mlght almost be takeu of the fact that she was a 
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very old vessel, built of iron, whioh obtalned an American rogistry under the 
wreck statutes, and cost about $80,000 10 years before lier owners valued her 
at $60,000. She was wholly lost at sea about eight months after the Injury 
which gave rise to thls litigatiou, and was then insured for $100,000. In 
1909 Mr. ÏYank S. Martin appraised her at $70,000. On the whole, I am of 
opinion that the évidence is overwhelniing that $60,000 was full value for her 
In May, 1912. The amount of Insurance is évidence of nothing but how 
large a premium owners were willing to pay to insurers who wanted the 
money. 

In May, 1912, the Julia Luckenbach was, and had been since May 31, 1911, 
under charter to the Insular Llne. By that charter party the steamer was to 
be placed at the disposai of the charterers on sald May 31st, being then 
"tight, staunch, strong and in every way fitted for the service." The charter 
also contained the usual provision that the owner should "malntain [the 
steamer] in a thoroughly efficient state in huU and machinery for and during 
the service," and was signed "Bstate of Lewis Luckenbach, per Edgar F. 
Luckenbach, Trustée." By the pleadings it is admitted that the Lewis Luck- 
enbach estate dld not own ail the steamer, and that the charter party was 
made by Mr. Edgar F. Luckenbach on behalf of ail the owners. AU the 
owners, having been impleaded, hâve appeared and made the foregoing ad- 
mission. The charter party is therefore regarded as the contract of ail the 
owners through their duly authorized agent and managing owner, Mr. 
Luckenbach. 

The llbelant shlpped its sugar under a bill of ladlng issued by the Insular 
Line. It is admitted that, under the flndings of the court heretofore made, 
that bill of lading afCords no défense to libelant's demand. It foUows that 
since (as has been found) the loss complained of was caused by unseaworthi- 
ness of the Luckenbach, existing at the beginning of the voyage from Porto 
Rico to Philadelphia, the llbelant must recover in rem up to the stipulated 
value of the vessel, and obtain the overplus from the Insular Llne, which in 
turn has recourse against the impleaded owners of the steamer, unless said 
owners can obtain the limitation for which they now move.s 

It has been atfirmatively shown that the owners of the Julia Luckenbach 
were not privy to, nor had they knowledge of, her unseaworthiness. The 
meaning of thèse words has been sufficiently considered in Quinlan v. Pew, 
56 Fed. 111, 5 C. C. A. 438. They failed to use due diligence in keeping their 
vessel seaworthy, because the compétent men whom they employed to super- 
vise and inspect the steamer so failed, within the stringent rules laid down 
by the courts. Perhaps it is more accurate to say that their own diligence 
was unavalling, under tlie law. 

But it does not foUow that, because errors, omissions, or mistakes were 
made by their properly selected servants, they must stand ultimately re- 
aponsible in solido. Primary liability is to be imputed to them, but neither 
privity nor knowledge is to be so Imputed. It is, indeed, admitted that own- 
ers' liability should under the statute be liniited to the value found, were it 
not that such owners made a personal contract when Mr. Luckenbach signed 
the charter party. From thls fact, and this alone, under The Loyal, 204 Fed. 
930, 123 C. C. A. 252, and Benner Llne v. Pendleton (C. C. A., June, 1914) 217 
Fed. 497, 133 O. C. A. 349, it is confldently urged that limitation must be 
denied. 

Ruling décisions must be followed, as long as their authority is unimpaired, 
but the frank expression of opinion is a professional right. I am respectfuUy, 
but firmly, convinced that The Loyal, supra, was rightly declded, for the 
reason glven by Ward, J., vlz.: The owner had not shown absence of privity 
or knowledge. But the reasons advanced in the prevailing opinion of Noyés, 
J., asserted to rest on the language of Great Lakes Towing Co. v. Mills Trans. 
Co., 155 Fed. 11, 83 C. C. A. 607, 22 L. R. A. (N. S.) 769, hâve led to the 
judgment entered In Benner Line v. Pendleton, supra. 

" The question whether owners other than Mr. Edgar F. Luckenbach are or are not 
cntitlea to limit liability has not been argued. Owners' counsel hâve assumed that each 
owner is ready and able to pay his appropriate fraction of the loss, if limitation as for 
a single owner Is deiiied. The case, therefore, is considered as though there were but 
one owner and he had personally signed the charter party. ... 



394 235 FEDERAL EEPORTEK 

That a shipowner cannot Umit for the conséquences of his own fault or 
neglect Is elementary, for no such act or omission can be conceived witliout 
flxlng such owner wlth either prlvity or knowledge, or both. That he cannot 
escape fulflllment of his own contract has been often held (Richardson v. 
Ilarmon, 222 U. S. 96. 32 Sup. Ct, 27, 56 T.. Ed. 110, and cases cited), but 
never untU Benner Line v. Pendleton, supra, was such a contract as a 
charter party consldered as a contract preventing limitation. 

The Great Lakes Towing Company Case arose out of a written agreement 
whereby resiwndent promised to pay libelant for (inter alia) "wreclving or 
bottom" vvork. Such work was done to a vessel of respondent, which never- 
theless became almost a total loss ; whereupon respondent endeavored to 11m- 
it payment to the value of the remuant of its vessel. It was held upon abun- 
dant authority that the pajTiient of a debt formally contracted for, could 
not be thus avoided by the contracter. Every case cited, or to be found before 
the Great Lakes Towing Company décision, and laying down the doctrine 
that a shipowner cannot limit for his own contract, shows the same kind of 
contract, viz.: An agreement to pay money, in such wise that an action in 
debt or assnmpsit would hâve laid therefor. 

There Is no case before The Loyal, supra, where an owner, free of prlvity 
or knowledge, was refused limitation because he personally madè a contract 
whlch had to be performed by the ship, which contemplated and required 
service by the ship, as a prerequislte to pecuniary reward. Nor indeed is 
The Loyal such a case on its facts, but the language of the court (204 Fed. 
932, 123 C. O. A. 252, especially) invites to the hellef that signature of an 
agreement to furnlsh a ship, not only ralses the Irrebutable presumption of 
an agreement to furnish a seaworthy ship (which no one doubts), but makes 
the signer liable in soiido and wlthout limitation for ail the conséquences of 
unseaworthiness, even though he employ the best men, spends ail the money 
demanded, and Is himself so unskilled In seamanship and shipbuildlng as to 
be personally unable to ascertain the facts which condemn him to liabillty. 

Indeed, it is not seen (the statute of frauds perhaps aside) why a written 
agreement or contract Is necessary ; the same conséquences would appar- 
ently flow from a verbal charter. For this doctrine the case relied on (Great 
Lakes Towing Oo. v. Mills Trans. Co., supra) is not authority. To make it 
so the facts must be inverted. If the libelant in that case had wlthout prlvity 
or knowledge of defects furnished an unseaworthy tug, whereby respondent 
had received damage, there is notliing in the language of the court to show 
that limitation would hâve been refused on account of the existence of the 
contract. 

Lurton, J., as a Circuit Judge, was of the court which decided the Great 
Lakes Towing Co. Case. When he referred to It in Richardson v. Harmon, 
supra, he sald that the construction of the statute niade in that and other 
cases "harmonlzes wlth the pollcy of limlting the owner's risk to his interest 
in the ship in respect of ail clainis arising out of the conduct of the master 
and erew, * * * but leaves him liable for his own fault, neglect, and 
contracts." To quote this remark, or any of the cases cited by its maker, as 
justlfying the doctrine that every contract wlthout regard to Its nature or 
method of performance, puts the contra ctor outside the limitation laws Is 
(to say the least) singular. The master and crew of a ship when navlgating 
or otherwise managing the vessel are actlng as the agents of the owner in the 
fulflllment of that owner's contract. There is no magie in the word "con- 
tract," nor in the office of mariner ; the logical reasoh why the owner Is not 
deprived of limitation by négligence of master and crew is that he is necessar- 
liy fuifilllng his contract by deputy, and the very intent of the limitation acts 
is to put a measure on the quantum of liabillty whlch the owner actlng 
through well-selected agents must assume. It is necessary for an owner to 
èmploy master and crew to navigate his vessel, it is just as necessary for 
him to employ agents, inspectors, shipwrights, and the like to inspect his 
vessel in order to ascertain her condition before the voyage begins. The 
same reason should lead to the same results In both cases. 

But the matter has been consldered before now and in this circuit. The 
pétition for limitation of the owners of the Republic was denied by Benedlct, 
J. (In re Myers Excursion & Navigation Co. [D. C] 57 Fed. 240, 242), because 
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the vessel was unseaworthy. The court said: The owners "are chargeable 
wlth knowledge of what they might hâve known, and what they were bound 
to know, because of their obligation to provide a vessel fit for the employ- 
ment to which it is put. An owner of a ship cannot be permitted to free hlm- 
self from an obligation of this character by remaining In Ignorance of what 
it was wlthin his power to know." The owners of the Republic had made 
no wrltten charter party ; they apparently operated thelr boat themselves, 
but if there had been a written charter party into which to read a warranty 
of seaworthiness, this language of Benedict, J., Is exactly the doctrine of 
Benner Line v. Pendleton.» 

In the Circuit Court of Appeals (In re Myers Excursion & Nav. Co., 61 Fed. 
109, 9 C. 0. A. 386) Wallace, J., pointed out that the ground of décision below 
was "an implied warranty on the part of the [shipowner] that the barge was 
reasonably fit for the service for which she was chartered." This doctrine 
was not approved of, but in affirming the judgment it was sald: "The war- 
ranty of seaworthiness which is always Implied on the part of the shipowner 
holds him to the obligation of providing a vessel which is in ail respects rea- 
sonably fit for the voyage and employuient in which she is to engage. Yet 
there may be a breach of this obligation wlthout his knowledge, and wlthout 
hls Personal négligence. He may hâve employed a most compétent expert to 
make ail necessary examinatlon of the vessel just prior to the voyage, an 
expert possesslng skill and expérience far beyond his own, and the expert 
may hâve falled to exercise sutïleient eare to discover defects which ought 
to hâve been fouud. It would be a hard construction of the statute which 
would deprive the shipowner of protection under such circumstances." 

Later the same court laid down as an establlshed nile (The Tommy, 151 
Fed. 573, 81 C. C. A. 53) "that where the owner has provlded a suitable per- 
son or persons as hls agent to inspect, or provide for the proper equipment 
of, the vessel, he is not deprived of the beneflt of the statute limiting liability 
by proof of négligence of such agent, where he has had no notice or knowledge 
of such négligence or résultant defect." 

Thèse citations seeui sufficient to justlfy the assertion that the offlcers and 
crew of a, sliip are not the only agents of an owner who may plunge hlm 
into liability, but only to the extent of ship and pending freight, and to 
show it as old doctrine that an implied warranty of seaworthiness does not 
of itself defeat limitation. Yet the Benner Line Case puts liability wlthout 
limitation flatly on the ground of the existence of a contract contalning that 
very imiJlication, for the court concèdes that the owner in that case "thought 
[his vessel] was in a seaworthy condition at the time she started on her 
voyage," and does not advert to any évidence whatever tending to show ab- 
sence of privity or knowledge. 

It seems, therefore, that the last judgment of the Circuit Court of Appeals 
for this circuit perceives a différence between an implication of seaworthiness 
arising from solicitiug freight or passengers, and the same implication arls- 
ing from a written charter, and It certainly holds that the ordinary charter 
party not only contains an implied warranty of seaworthiness (which is of 
course), but prevents the maker of said charter party from even offering to 
show that sald unseaworthiness arose wlthout his privity or knowledge. 
This is équivalent to holding that every shipowner who signs a charter party 
(or perhaps charters his vessel orally) is conclusively presumed to be privy 
and knowing to every détail of hls vessel's construction, equipment or appara- 
tus which may affect seaworthiness. 

In the case of The Loyal there was no charter party, but an agreement 
which permitted, if it did not require, the employment of any convenient 
lighter. There is nothing in opinion or évidence to show whether the respond- 
ent used the same lighter once or many times. 

In the Benner Line Case the charter party was for a single voyage, the 
unseaworthiness developed upon that voyage, and the charter maker was 
held for the familiar breach. In this case unseaworthiness developed or was 

• The owners of the Republic solâ passage tickets, or hired out their barge by the 
day; that was their business. Why was not every ticlîet a Personal contract, importing 
a warranty of a seaworthy vessel ? Each daily hlring was certainly a charter. 
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discovered on a voyage whicli began a year after tlie charter party was made, 
and the charter was to endure for three years and seven months. 

The Julia Luckenbach had made many chartered voyages before disaster 
overtook her. It is sald that the maintenance clause in the charter party, 
vlz., the owner's agreeiiient to maintaln the steamer "In a thoroughly efficient 
State In huU and machlnery," must in the light of the Benner Line Case be 
construed as an extension of the warranty of seaworthlness at the beglnnlng 
of the perlod of hlre (admltted to Inhere in every charter party) into a 
warranty of seaworthlness continulng througliout the entlre perlod of the 
charter, vlz., three years and seven montlis. 

There eould not be a better example of the extraordlnary nature of the 
rule eontended for tlian is afforded by the facts herein. Thls charter party 
was not a démise ; the Insular Llne were not owners pro hae vice, but witliln 
very wlde llmlts they had a rlght to send tlie Julia Luckenbach wherever they 
wished. They eould décide as to the character of cargo, and, as lias been 
shown herein, on the character of the cargo largely dépends the degree of 
danger to the vessel. 

It is rlght — and has never been doubted — that the owner who tlme charters 
hls vessel thereby blnds hls vessel to whatever lawful frelght the charterers 
put in her, and for the safe transportatlon and dellvery of that frelght he 
should hazard hls vessel. But to blnd hiniself to an unllmited llablllty by 
such charter party for a perlod of years Is a niost extrême contention, aud 
(aeceptlng the Benner Llne décision at full value) it dépends solely on the 
nieanlng to be glven to the language of the malnteuance clause. 

In a case where the demand of the charterers was far less extrême than 
that hère propounded, this question has been consldered. In Giertsen v. 
Turnbull, Sessions Cases 190T-1908, p. 1101, it was held that a séries of 
voyages under tlme charter dld not come wlthln the stages of voyage doc- 
trine of The Vortlgern, 11898] Pr. 140, and also that in a tlme charter "the 
implled warranty of seaworthlness was complied with when the vessel was 
lianded over to the charterer in a seaworthy condition at the commencement 
of the perlod of hire, and that the maintenance (clause of the charter party 
is Inserted merely for the purpose of laylng upon the owners the burden and 
expense of malntalning the vessel durlng the period of hlre in a thoroughly 
efficient state, includlng of course the expense of ail necessary repairs." 

The doctrine of thls case has been recelved wlthout comment or objection 
by Messrs. Scrutton and Carver. If one accepts, therefore, the doctrine that 
a shlpowner who charters out a vessel unseaworthy at the commencement 
of the hirlng perlod is llable wlthout limitation, It is not necessary to hold 
that the ordlnary form of tlme charter hère before the court contalns an Im- 
plled warranty of seaworthlness extendlng through the whole period of 
chartering. 

At the tlme of voyage begun, therefore, the warranty of seaworthlness of 
the Julia Luckenbach had (as between charters and owners) been exhausted, 
and there was no contract between them by whlch owners bound themselves 
absolutely to maintaln seaworthlness, and also gave up the beneflt of stat- 
utes whlch merely enibody many centuries of admiralty law. 

Tlie motion for limitation Is granted. 

Kirlin, Woolsey & Hickox, J. Parker Kirlin, and Mark W. Maclay, 
Jr., ail of New York City, for appellant Insular Line. 

Peter S. Carter and Charles C. Burlingham, both of New York City, 
for claimants-appellants. 

Kneeland, Harison & Hewitt, of New York City (Lawrence Knee- 
land, of New York City, of counsel), for libelant-appellee. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, 
District Judge. 

TER CURIAM. [1] Judge Hough, in the two opinions delivered 
at final hearing and on the limitation of liability, has said practically 
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ail that it is necessary to say upon the questions now debated. We 
may add, however, that we are satisfied tbat the Luckenbach was un- 
seaworthy as the resuit of graduai corrosion of the plate at a point 
where there was no cernent or where the cernent was cracked. 

The contract of carriage was between the McCahan Company and 
the charterers. The charter not being a démise, the charterers can- 
not take advantage of the statute limiting the liability of vessel owners. 

The cause of the accident being neither an error of navigation nor 
of management, they are not protected by the third section of the Har- 
ter Act. 

If the bill of lading contains an exception of unseaworthiness, which 
we believe it does, the charterers are not protected by the second sec- 
tion of the act, because they bave not exercised due diligence in respect 
to the condition of the steamer. 

[2] It foUows that the libelant is entitled to recover in fuU against 
the charterers, unless the clause in the bill of lading as to its Insur- 
ance protects them. Under prior décisions of this court (Pennsyl- 
vania R. R. Co. v. Burr, 130 Fed. 847, 65 C. C. A. 331 ; Bradley v. 
Railway Co., 153 Fed. 350, 82 C. C. A. 426), it does not, and we are 
not disposed to départ from thèse décisions. Though the purpose of 
the Insurance company is quite apparent, we can understand a contract 
of loan which is to be repaid only on a certain condition — e. g., the 
shipper's recovering against the carrier. 

[3] As between the charterers and the owners, the latter are un- 
der an express obligation to maintain the steamer in a seaworthy con- 
dition. It is not fulfilled by her being seaworthy at the beginning of 
the charter, or of any voyage under the charter. Our décision in The 
Benner Line, 217 Fed. 497, 133 C. C. A. 349, holds that the owner 
cannot Hmit bis liability against this express contract. 

The decree should be modified, so as to award the libelant its fuU 
damages, payable primarily out of the steamer and the estate of Luck- 
enbach, any deficiency to be paid by the charterer, with interest and 
costs. 
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«OTION PICTURE PATENTS CO. v. UNIVERSAL FILM MFG. CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 15, 1916. On Pétition for 
Rehearing, Augnst 4, 1916.) 

No. 248. 

1. MoNOPOLiES ®=ïl7(2) — Patents— Besthictive Licenses. 

Under the Clayton Bill (Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731), mak- 
ing It unlawful to lease or sell goods, niachlnery, or supplies on a con- 
dition that tlie lessee or purchaspr shall not use or deal In the goods, 
machinery, or supplies o£ a competitor of the lessor or seller, where such 
condition may substantially lessen compétition and croate a monopo- 
ly, complainant, who by virtue of patents had a monopoly for the manu- 
facture of motion picture projecting machines, cannot, in selling or leas- 
ing such machines, require the purchaser to use films manufactured by It, 
Its letters patent for fllms having expired, and such a contract is in- 
valid, as tending to create a monopoly. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 13 ; Dec. Dig. 
<S=17(2).] 

2. Monopolies ©=>!() — STATitiES — Applioabilitt. 

The Clayton Bill, leveled at monopolies, applies to contra cts entered 
into before its enactment. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 9; Dec. Dig. 

<&=>10.] 

3. Monopolies <S=»10 — Power of State — Cla"ïton Bill — Applicability. 

Wliere a. contract involved and restralned Interstate commerce, the 
Clayton blU Is applicable, though the partieular acts of restreint and In- 
fringement oecurred in the state of New York, where the contract was 
made. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dlg. § 9; Dec. Dlg. 
®=>10.] 

4. Monopolies <S=23 — Rights Undeb Contracts — Use or Patented Arti- 

cles—Restriction. 

Where the holder of a patent for motion picture projectlng machines 
required one licensed to manufactiire to Impose conditions as to the use 
of films In the machines. In violation of the Clayton Bill, one who leased 
a machine sold by the manufacturer to a third person Is not bound to 
observe such conditions, oii the theory that a patent license cannot be re- 
lied on and its terms repudiated. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 16 ; Dec. Dlg. 
<S=23.] 

On Pétition for lîehearing. 

5. Patents ©=5210 — Sale of Patbkted Article — Use. 

The sale of a patented motion picture pro.1ecting machine carries wlth 
it, in the absence of restriction, an implied license of use. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 301, 302; Dec. 
Dig. <Sx=>210.] 

6. Patents <S=3216 — Construction — Restriction. 

The fact that there was attached to a patented motion picture pro- 
jectlng machine a. plate reciting that the sale and purchase of the ma- 
chine gave only the rlght to use it upon other terms to be fixed does not, 
where it did not appear that the terms relating to royalty were ever fixed 
or brought to the notice of a purchaser from a licensee to manufacture, 
entitle the holder of the patent rights to royalties. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 329; Dec. Dlg. 
®=216.] 

^=;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. Patents iS='216 — Construction — Restriction. 

In such case, évidence that the purchaser had knowledge of the terras 
upon which the holder of the patent rlghts was accustomed to grant per- 
mission to use a machine manufactured by its llcensees will net estab- 
lish the purchaser's liability for royalties; there being notliing in the 
notice to prevent the holder of the patent rlghts from varying the royal- 
ties. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 329; Dec. Dig. 
®=>216.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by the Motion Picture Patents Company against the Universal 
Film Manufacturing Company, the Universal Film Exchange of New 
York, and the Prague Amusement Company. From a decree diS'- 
missing the bill, complainant appeals. Affirmed. 

Thls cause cornes hère on an appeal from a decree dismissing the complaln- 
ant's bill. The complainant is the owner of the patent in suit (No. 707,934) for 
motion pieture projecting machines, and on June 12, 1912, granted to the 
Précision Machine Company a license to manufacture and sell thèse machines 
for not less than $150 per machine, and at a royalty of $5 to the lleensor each, 
with the further restriction that each maeliine put out by the licensee shall 
be used (1) solely for exhlbiting or projecting motion pictures cdntalning the 
invention of reissued letters patent No. 12,192, leased by a licensee of the 
licensor while it owns said patent ; and (2) upon other terms to be flxed by the 
licensor and complled with by the user while the said machine is in use and 
while the licensor owns said patents (which said other ternis shall only be 
the payment of a royalty or rental to the licensor while in use). The license 
also provided tliat a plate should be attached to each machine and such plate 
was attached in the following forin: 

"Mfr's. Sériai No. 3557. Spécial License No. 3666. 

"Simples 

"Made by the Précision Machine Company 

"Patented. 

"No. 576,185, March 2, 1897. No. 580,749, .\pril 13, 1897. 

"No. 586,953, July 20, 1897. No. 673,329, April 30, 1901. 

"No. 673,992, May 14, 1901. No. 707,934, August 26, 1902. 

"No. 722,382, March 10, 1903. 

"The sale and purchase of this machine gives only the right to use it solely 
with moving pictures containing the invention of Reissued Patent No. 12,192, 
leased by a licensee of the Motion Picture Patents Company, the owner of the 
above patents and reissued patent, while it owns said patents, and upon other 
ternis to be flxed by the Motion Pieture Patents Company and complled with by 
the user while it is in use and while the Motion Picture Patents Company owns 
said patents. The removal or defacement of this plate terminâtes the right to 
use this machine. Motion Picture Patents Company, 

"New York, N. Y;, TJ. S. A." 

Reissued letters patent No. 12,192 expired subséquent to the exécution of 
the license by the complainant to the Précision Machine Company. Thereupon 
the Universal Film Manufacturing Company made a film émbodying that inven- 
tion, and sold it to the Universal Film Exchange, who fumished it for use to 
thé Prague Amusement Company. The Seventy-Second Street Amusement 
Company became the lawful possessor of a moving picture machine made by 
the Précision Machine Company. The défendant Prague Amusement Company 
leased the machine from the Seventy-Second Street Amusement Company and 
used the film fumished to it by the Universal Film Exchange upon the ma- 
chine in question. The use of the fllm upon the machine is the act of inf ringe- 
ment alleged. The défendants set up three défenses: (1) That the restrictions 
In the con tract of license to the Prague Amusement Company are contrary to 
public poliçy, illégal and vold, and the machine therefore is f rée from the bur- 

4C=9For other cases eee aaœ* tosU & KEY-NUMBBR In ail Key-Numbered Olsesta & lodexe» 
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den of them. (2) Tlmt there Is no proof of joint Infrlngement as alleged. (3) 
Tliat the patent is invalid. 

Melville Church, of Washington, D. C, and George F. Seuil, of 
New York City, for appellant. 

Edmund Wetmore, John B. Stanchfield, and Oscar W. Jeffery, ail 
of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges, and AUGUSTUS 
N. HAND, District Judge. 

AUGUSTUS N. HAND, District Judge (after stating; the facts as 
above). [1] It was held by this court in the case of Victor Talking 

Machine Company v. Strauss, 230 Fed. 449, C. C. A. , that 

a license to use a patented talking machine upon payment of an initial 
royalty to cover the life of the patent and upon condition that the 
licensee purchase ail sound records to be used with the machine from 
the licensor was valid, even though the license provided that title to 
the machine should pass to the licensor upon the expiration of the 
patent if the terms of the license had been observed. The présent 
case differs from that case because hère the title to the machine at 
once passed by the sale of the projecting machine to the Seventy- 
Second Street Amusement Company. We think this case comes with- 
in the doctrine of Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 
57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150, 
rather than that of Henry v. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 
L. Ed. 645, Ann. Cas. 1913D, 880. This is especially true since the 
enactment of the so-called Clayton Bill, which provides : 

"That it sliall be unlawful for any person engagea in commerce, in tlie course 
of sucli commerce, to lease or make a sale or coutract for sale of goods, wares, 
mercliandise, macliinery, supplies, or other coniraodities, wlietlier patented 
or unpatented, for use, consumption or resale withln the United States, or 
any territory tliereof * * * on the condition, agreeiiient or understanding 
that the lessee or purchaser thereof shall not use or deal in the goods, wares, 
merchandise, machinery, supplies or other commodlties of a competltor or com- 
petitors of the lessor or seller, where the effect of such lease, sale, or contract 
for sale or sueh condition, agreement or understanding may be to substantlally 
Jessen comi>etition or tend to create a monopoly in any line of commerce." 
Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731. 

This act was not regarded as applicable either in the District Court, 
or in this court, in the case of Victor Talking Machine v. Strauss, 
supra, because that case was decided upon a demurrer to the bill upon 
the face of which no substantial restraint of compétition or monopoly 
in any line of commerce appeared, Hère, however, the testimony 
shows that the complainant has a monopoly imder its patents of pro- 
jecting machines so that, if no films not manufactured by complainant 
can be used upon thèse machines, the complainant will obtain an ab- 
solute monopoly of the film business, in spite of the f act that its patent 
on films has expired. H the prohibitions of the Clayton Act mean 
anythihg at ail, this case falls within them, and the restrictions as to 
use of films other than complainant's with the projecting machines are 
therefore void. Indeed, the report of the judiciary committee of the 
House concernîng the Clayton Act shows that its purpose is to reach 
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the film monopoly. A portion of this report, quoted by Judge Dyer 
in his opinion in United States v. United Shoe Machinery Co. (D. 
C.) 227 Fed. 507, is as follows: 

"Where the concern maklng thèse contracts Is already great and powerful, 
such as the United Shoe Maehluery Company, the American Tobacco Com- 
pany, and the General Film Company, tjie exclusive or 'tying' contract made 
vvith local dealers becomes one of the greatest agencies and instrumentalitles» 
of monopoly ever devised by the brain of man. It completely shuts out com- 
petitors, not only from trade in whlch they are engaged already, but from 
the opportunities to bulld up trade in any community where thèse great and 
powerful conditions are appearing uuder this systera and practice." 

[2] Judge Sessions bas held in the case of Elliott Machine Co. v. 
Center (D. C.) 227 Fed. 126, that this act applies to contracts made 
before the passage of the act, and we thinl< his opinion justified by 
décisions of the Suprême Court on which he rehed. Louisville & 
Nashville Railroad Co. v. Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 
L. Ed. 297, 34 L. R. A. (N. S.) 671 ; Armour Packing Co. v. United 
States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Philadelphia, 
Baltimore & Washington R. R. v. Schubert, 224 U. S. 603, 32 Sup. 
Ct. 589, 56 L. Ed. 911. In the case of United States v. United Shoe 
Machinery Company (D. C.) 227 Fed. 507, Judge Dyer reached the 
same conclusion in regard to the Clayton Act. 

[3] Inasmuch as the contract with the Précision Machine Com- 
pany involved and restrained Interstate commerce, it makes no différ- 
ence that the particular act of infringement occurred within the state 
of New York, and the prohibitions of the Clayton Act apply. Mar- 
ienelli v. United Booking Offices (D. C.) 227 Fed. 170; Nash v. United 
States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232. 

[4] It is urged that the défendant Prague Amusement Company 
cannot rely upon the license and repudiate its terms. It does not rely 
upon the license, but obtained a lease of the machine from the owner, 
the Seventy-Second Street Amusement Company, which acquired it 
after having paid the purchase price, and thus freed the machine from 
the unlawful restrictions. The remarks of this court upon the motion 
for a stay pending the décision of the appeal from Judge Dickinson's 
decree in the criminal prosecution for violation of the Sherman Act 
(Act July 2, 1890, c. 647, 26 Stat. 209), in United States v. Motion 
Picture Patents Co. (D. C.) 225 Fed. 800, would be applicable to the 
case, if the restrictions we hâve held illégal had been held valid. Then 
it would bave been true that the défendant, who was using the patented 
article under a license, could not question the validity of the patent, 
or claim it lacked invention. Thèse remarks are not applicable when 
the restrictions are held invalid, and the article, having been thus freed 
from ail restrictions, may be used at the will of the licensee. 

In view of the foregoing considérations, it is unnecessary to dis- 
cuss the other défenses raised by the défendants, and the decree dis- 
missing the bill is affirmed. 

On Pétition for Rehearing. 

PER CURIAM. The appellant seeks a reargument upon the ques- 
tion whether the Prague Amusement Company did not infringe by not 
235 F.— 26 
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complying with the condition as to royalty or rental imposed by the 
appellant on users of machines manufactured under its licenses. 

[5, 8] The sale of the projecting machine carried with it, in the 
absence of any restriction, an implied license of use. Mitchell v. 
Hawley, 16 Wall. 547, 21 L. Ed. 322. The notice which was attached 
attempted to impose the condition that it should only be used with 
films containing the invention of a patent which had expired "and upon 
other terms to be fixed by the Motion Picture Patents Company." The 
condition as to use only with the specified films we hâve held illégal 
for the reasons given in our opinion heretofore rendered. The con- 
dition as to which a reargument is desired relating to a continuing 
royalty was net brought to the notice of the défendants and cannot, 
therefore, be regarded as limiting the implied license which accom- 
panied the sale of the machine. Cortelyou v. Johnson, 207 U. S. 196, 
28 Sup. Gt. 105, 52 L. Ed. 167;, Lovell-McConnell Mfg. Ce. v. Waite 
Auto Supply Co. (D. C.) 198 Fed. 133. The clause "upon other terms 
to be fixed" in no way specified the nature of thèse terms and in par- 
ticular in no way mentioned a continuing royalty, or the amount there- 
of . There is no évidence, moreover, that any "other terms" were ever 
fixed or demanded. We think such a vague condition insufificient to 
limit the implied right of user passing to the vendee of the machine, 
and consequently unenforceable. 

[ 7 ] The appellant ofifered évidence at the trial, which was excluded, 
that the Prague Amusement Company had knowledge of the terms 
upon which the Motion Picture Patents Company was accustomed to 
grant permission to use a machine put out by its licensed manufac- 
turers ; but this évidence, had it been allowed, would not hâve obviated 
the difficulty with the form of the notice. If the terms that were cus- 
tomary had been knovvn, there was nothing in the notice or elsewhere 
to prevent the appellant from varying the royalty as to nature or 
amount. Such a condition is too indefinite for enforcement, though a 
notice of a précise amount to be paid might be perfectly good. The 
notice affixed to the machine was so broad as to allow the patentée to 
fix any terms he might choose and to be répugnant to ail rights which 
the owner of the machine might hâve obtained by his purchase and 
implied license. 
The motion for a reargument is denied. 
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ISAACS V. SUSSMAN. 
(District Court, E. D. New York. September 4, 1916.) 

1. Patents <©=5328 — Validity and Infeingement — Fabric-Folding Machine. 

The Isaacs and Pellar patent, No. .S19,548, for a fabric-folding machine 
whleh automatically adapts itself to the height of the plie of goods when 
successlvely folded, held valid and infrlnged by the device made under the 
Sussmaii patent. No. 1,102,555, for an Improved machine. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. iS=5328.] 

2. Patents ®=»157(2) — Construction or Claims — Ambiguity. 

A claim of a patent, although axnbiguous, should, if possible, be so con- 
strued as to give it a valid meaning, rather than one which would make it 
purposeless. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 231; Dec. Dig. 
<Ê='157(2).] 

In Equity. Suit by Moses Isaacs, doing business as the Shuttle Ma- 
chine Company, against Charles Sussman, doing business as the Sim- 
plex Fabric-Laying Machine Company. On final hearing. Decree f or 
complainant. 

Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for plaintifï. 

Thomas A. Hill, of New York City, for défendant. 

CHATFIELD, District Judge. Suit for infringement of patent No. 
819,548, granted May 1, 1906, to Isaacs and Pellar, on application filed 
June 3, 1905, 

[1] The plaintiff is joint patentée with one Pellar of a device for 
superimposing successive folds of cloth, of any desired length, upon a 
cutting table. The testimony shows that Isaacs has some business ar- 
rangement, in the nature of a license, from his copatentee, and is en- 
titled to maintain the action as sole plaintifif. It appears, also, that 
Isaacs, upon a suggestion from his copatentee, worked out with him 
a machine of this character, while actually engaged in the cutting of 
garments. They made a rough expérimental model, and then left to a 
pattern maker the various mechanical devices and gears which were 
necessary to transmit the motions and forces which they had indicated 
in the model. The plaintiff furnished the money, and although the 
testimony is such that, as between Isaacs and Pellar, some question 
might hâve been raised as to which was entitled to be called the in- 
ventor, and as to how far Isaacs was able to assert the facts necessary 
to qualify as inventor upon a patent application, there is nothing in the 
record which is sufficient ground for an alleged infringer to question 
the patentee's rights; that is, there is no clear évidence that Isaacs' 
share in the joint invention was not exactly what he states it to hâve 
been. 

The defendant's machine performs substantially the same work and 
in exactly the same way aS that of the patent in suit. Some 9 years 
after the issuance of the patent in suit, the défendant made an appli- 
cation (February 3, 1914) for a patent for this machine, and the patent 
was issued to him July 7, 1914, under No. 1,102,555. 

^=>For otber cases see saue toplc & KEY-NUMBBR In ail Key-NumberedDlgests & Indexeii 
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The issning of the patent to the défendant by the Patent Office is 
prima facie évidence of patentable invention, but in the absence of the 
file wrapper, or of any testimony other than that shown by the patents 
and the machines, it is impossible to ascertain the history of proceed- 
ings in the Patent Office. Presumptively, the application is exactly in 
the language and équivalent to the spécifications and claims as allowed. 
If the defendant's device is an infringement of the plaintifï's patent, 
assuming that the plaintifi^'s patent is valid, then the defendant's pat- 
ent could be presumptively valid only as an improvement, and the 
plaintiff would still be entitled to an injunction. If the defendant's de- 
vice is not an infringement, then it would follow that the défendant 
has a patentable combination, without référence to the plaintifï's 
claims. 

The patents ofïered as anticipations, or as a part of the prior art, to 
limit the plaintifï's claims, are few in number. The earliest of thèse, 
to Spalding, was issued August 28, 1841, and was for a machine to 
fold and measure cloth as produced in a loom or miU. It should be 
borne in mind, as recognized by Spalding, that the folding of cloth, 
back and forth, would give exact lengths to each fold, and this could 
be taken advantage of in counting the number of lengths, and hence 
obtaining the measurement. But a device to accomplish this resuit 
would require comparatively small horizontal movement, as each fold 
or length would be only that of the standard of measurement. This is 
shown also by Wadsworth, No. 592,264, of October 26, 1897. When 
the object desired was to fold the cloth in long pièces, upon an ex- 
tended table, for the purpose of cutting, then the necessity of making 
the pièces exactly alike in size, of registering the edges and ènds ac- 
curately, and of locating the fold àt such a point as to save as much 
waste at the end of each pièce as possible, would be accomplished by 
such a machine as that planned by Spalding, but the horizontal move- 
ment of the folding mechanism could not be extended to any length of 
cutting table which might be necessary. Also, when the cutting of 
cloth for garments was concerned, other obvions difficulties arose, 
which are fully explained in the patents to Warth, No. 137,041, issued 
March 18, 1873, on a spécification dated January 13, 1873, and No. 
137,518, issued April 1, 1873, on an application filed March 21, 1873. 

This patentée (Warth) states thàt, if two layers of cloth are formed 
by laying back one length upon itself , then the nap of the second layer 
would run up one leg of a pair of pantaloons and down the other, if 
the fabric should be eut with one pattern placed upon the top of the 
pile. This inventor also points out that, in order to form the two 
sides of the pair of pantaloons from one cutting, the two layers of 
cloth just referred to must be so placed that the one side or face of 
the cloth will be opposed to the same face upon the next fold, in order 
that one leg of the pantaloons shall not be inside out, when the two 
pièces are placed in position in a garment. Warth accomplished this 
by turning over the cloth in his carrier, at the end of each fold, when 
this was necessary, or by turning around the carrier, so as to reverse 
the sides, at the end of each fold, if that was necessary. 

It thus appears from thèse old patents that the idea of a machine 
for folding, measuring, and placing strips of cloth in a pile, in such 
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shape as to economically allow them to be used for cutting ail of the 
folds with one application of the pattern, was open to the use of any 
one. 

The plaintiff patented a machine which did not eut off successive 
strips or folds, like the Warth devices, or Couzineau, No. 604,605, of 
May 24, 1898. But he was seeking to construct a machine which, 
like those shown in the English patent, No. 2,792, of 1869, to Worrall 
and Kershaw, and to Cox, No. 573,448, December 22, 1896, would 
fold back and forth a continuous strip, upon a long table, with a de- 
vice for holding the ends of the long strips as each was laid down, 
and for raising or adjusting the parts to meet the increasing height of 
a pile. 

The Spalding, Wadsworth, Cox and Warth patents ail show the 
idea of carrying the fold of cloth under a spring or clamp resting upon 
the extrême end of the fold. In such patents as Cox and Warth, thèse 
springs or clamps were to be put in place and adjusted by hand. In 
Spalding, the whole of the work was within reach of the operator, 
and whatever adjustment was necessary was apparently accomplished 
by hand. 

The Isaacs and Pellar patent arranged a traveling folder or spreader, 
with wedge-shaped bars or rulers, hung upon rock shaf ts, which would 
by appropriate gears be gradually raised as the pile increased, and 
which would be capable of equipment with a tabulator, as in the Spald- 
ing and Wadsworth patents. Upon the approach of the carriage to 
the end of the fold, a bar (maintained so as to rock or tilt upon a 
horizontal axis, placed at the proper position as desired, and having 
teeth or needles upon the under side to catch and hold the fold of 
cloth) contacts with an iron arm, which swings, out of the way, that 
spreader which is not in contact with the fabric, and then by another 
bar is itself tilted sufficient to allow the second spreader, which is in 
contact with the cloth, to pass under the edge of this bar which car- 
ries the needles or points. Contact with another stop then terminâtes 
the course of the machine, and the reversai of motion allows the bar 
with the teeth to fall, from the force of gravity, and to hold the strip 
last laid upon the top of the pile. 

The plaintiiï did not provide for the turning or the cutting of the 
strips, as the work for which his machine was designed does not seem 
to involve the difficulties presented by the pantaloon making of Warth, 
and upon reaching the opposite end of the table, exactly the reverse 
motion to that just described would be had. Thus, within the limits 
of the powers of adjustment of this machine, a pile of any desired 
height of cloth could be accurately formed, and with any length to 
each fold in the pile. 

The défendant pursues exactly the same plan to accomplish exactly 
the same resuit, so far as his gênerai purposes and results are con- 
cerned. He bas, however, this différence in the arrangement of the 
device to hold the end of each fold. He forms the bar, which carries 
the needles or teeth upon its under side, out of two plates, each car- 
ried by a set of arms rotating upon the same horizontal shaft. A 
latch holds thèse two bars together until the carriage passes. Then 
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pressure against the tilting arm raises both bars and allows the presser 
or spreader bar to pass beneath, with the folded cloth. At this point 
contact with an arm adjusted in a position to accomplish this purpose 
trips the latch and allows the lower of the two plates forming the 
toothed bar to fall upon the fold of the cloth, but upon the upper side 
of the spreader bar, which has not yet been withdrawn. Spaces or 
openings in the vipper side of this bar are left to give room for the 
teeth of this toothed bar. Then the carrier, striking a block and be- 
ing reversed, withdraws the spreader bar, and the process is reversed 
at the other end of the fold. 

The plaintiff has claims which are gênerai in language, and claims 
infringement of Nos. 1 and 2, 5 and 6, 11 and 12. Claims 1, 5, and 
11 are as follows, and présent the issue in question: 

"1. In a fabric-foldlng machine, a table, a carriage movable along the table, 
carrier bars supported by the carriage, and means for automatlcally shifting 
the carrier bars upward." 

"5. In a fabric-foldlng machine, a table, a carriage movable on the table, 
fabrlc-clamping devices at the ends of the table and mounted to swing verti- 
cally, carrier bars mounted on the carriage, and devices on the carrier bars 
for swinging the clamplng plates upward." 

"11. In a fabric-foldlng machine, a table, fabric-clamplng devices mounted 
to swing at the ends of the table, a carriage movable on the table, carrier bars 
mounted to swing on the carriage, devices on the carrier bars for swinging 
the said clamplng plates upward, a table on the carriage for supporting the 
fabric, and a guide roller at the under side of said table supported by the 
carriage over which the fabric passes to the carrier bars." 

[2] It is contended by the défendant that the words "automatically 
shifting the carrier bars upward," in claim 1, refer to the possible 
rocking of the presser bar, and that this idea was old in the art. The 
plaintiff contends, however, that claim 1 refers to the idea of adjusting 
the spreader or presser bar so as to correspond with the height of the 
pile. 

While this claim may be ambiguous, it should, if it is capable of con- 
struction establishing some valid meaning, be so interpreted, as dis- 
tinguished f rom a meaning which would make the claim ambiguous and 
purposeless. It should be assumed, therefore, that the Patent Office 
in allowing the claim had the plaintiff's construction in mind. 

It will be seen that the défendant is plainly an infringer, even though 
the defendant's patent may be valid as an improvement. If the plain- 
tiff is entitled to a broad enough construction of the claims to give 
them the gênerai meaning indicated, in other words, if the plaintiff 
was the inventer of the idea of a traveling carrier which could au- 
tomatically adapt itself to the height of the pile of cloth, and at the 
same time automatically carry the folds under some fastening device, 
which should automatically be made to seize the end of the folds when 
the machine was reversed, thèse claims are not only valid, but can be 
read upon the defendant's structure. 

The English patent has the idea of the traveling carrier and an ad- 
justable mechanism for laying the folds at each end of the pile, but it 
is entirely différent in principle from a carrier which will lay a pile 
of folds of any length, by a spreader or ruler, and which shall auto- 
matically insert each fold under a bar which acts as a holder. 
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Kone of the patents în the record contain any such idea. The plain- 
tifï's device is a combination of the old Spalding idea, of forming the 
fold, with the carrier of Warth, and the addition of the automatic ad- 
justment, as well as the automatic trip of the holding bar at each end 
of the fold. 

Claim 1 is valid only as a cloth-spreading machine, as distinguished 
îrom a folding machine ; that is, it necessarily involves the tra%'eling 
carrier. But, with this limitation, the claims of the patent would seem 
to be valid. The défendant, starting 8 or 9 years after the plaintiff, 
and building a machine for the identical purpose, and making use of 
mechanically identical devices, cannot ask that the court déclare to 
hâve been obvious to Isaacs and Pellar, 8 years before, what was ob- 
vions to him with their patent before him. 

While the defendant's patent shows certain novelties or improve- 
ments upon the plaintiflf's machine, it is not the duty of the court to 
recognize those improvements, nor the patentability of the improve- 
ments, as a défense, in the form of an attack upon the accomplishment 
of the earlier inventer in constructing the machine which bas been im- 
proved. 

The claims of the plaintiff can be read upon the defendant's machine. 
The claims of the defendant's patent could not be read, in ail détails, 
upon the plaintiff's machine. But this is essentially true of any im- 
provement patent. That which would be an anticipation, if earlier in 
date, must be held an inf ringement, if later in date, even though it con- 
tains additional détails or changes, which show some patentable ad- 
vance, by way of a combination, which is only an improvement. 
Where the original patentable combination covers, as an entirety, the 
idea involved in the combination, and where the équivalents do no 
more than perform the functions of the parts of the original combina- 
tion, as claimed in the original patent, then, if that patent be valid, the 
new combination is still an infringement, and its improved parts are 
but équivalents of the parts of the original patent. During the life of 
that original patent, the idea of the combination is the property of the 
original inventor, and no one has a right to improve upon some step, 
and to claim the right to a patent upon the whole combination, or 
whole idea (with the improvement included), unless he can successfuUy 
attack the idea of the combination itself , or show that the improved 
device is not covered by the patent for the combination as issued to 
the original inventor. 

In the présent case the absence of the file wrapper and the brevity 
of the record leave much to be drawn as conclusion from the paper 
patents and the models. But both sides are bound by such inferences 
as can properly be drawn from the record as it stands, and upon this 
record the plaintiff's patent would seem to be valid. The claims in- 
volved in this action are broad enough to cover the defendant's ma- 
chine, and this machine should be held to be an infringement, even 
though the defendant's patent be also held valid, as showing patentable 
invention in certain détails, the use of which may be limited by the 
plaintiff's rights. 

The plaintifï may hâve a decree. 
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COCA-COLA CO. V. KOKB CO. OP AMERICA et al. 
(District Court, D. Arizona. July 6, 1916.) 

1. Trade-Marks and Tradk-Names i®==>68 — Unfaib Compétition— Rio iits of 

MaN UFACTURER. 

One manufacturer bas no risht to dispose of Its goods as though they 
were tlie goods of anotlier, and if tUe facts show such a disposai, relief 
will be graiited. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dig. <S=68.] 

2. Trade-Marks and Trade-Xames <S=70(1) — Unfaib Compétition — Actions 

— Right of. 

The Coca-Cola Company, having a valld trade-mark in the name "Coca- 
Cola," spent hirge sums in advertlsing its lieverage, and the drink ac- 
quired the name, as among users, "Koke" and "Dope." Défendants be- 
gan to manufacture beverages similar in appearance and taste to that 
of the Coca-Cola Company, selling tliem under the names "Koke" and 
"Dope." Défendants used bottles and recei)tacles similar in appearance 
to those used by the Coca-Cola Company, and tlieir salesmen attempted 
to sub.stitute their beverages with the trade for that of the Coca-Cola 
Company, inducing proprietors of soda fountains to furnish their bev- 
erages when customers called for "Koke" or "Dope." Hcld, that défend- 
ants were guilty of attemirting to dispose of their beverages as that of 
the Coca-Cola Company and wUl be enjoined. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. (®=>70(1).] 

.S. Trade-Marks and Teade-Nambs <ê=>9î) — Unfair Compétition — Relief. 

No one is entltled to pass off his goods as those of aiiother ; but, in a 
suit to enjoin unfair compétition, the question wlietlier défendant bas 
passed off his giwds as those of another is one of fact, depending on ail 
the circumstances. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 113 ; Dec. Dig. ®=»09.] 

In Equity. Bill by the Coca-Cola Company against the Koke Com- 
pany of America and others. Dfecree for complainant. 

Harold Hirsch, of Atlanta, Ga., Edward S. Rogers, of Chicago, 111., 
and Joseph E. Morrison, of Phœnix, Ariz. (Frank F. Reed, of Chicago, 
m., and Candler, Thomson & Hirsch, of Atlanta, Ga., of counsel), for 
complainant. 

Richard E. Sloan and James Westervelt, both of Phœnix, Ariz., and 
Augustine B. Littleton, of Chattanooga, Tenn. (Littleton, Littleton & 
Littleton, of Chattanooga, Tenn., of counsel), for défendants. 

SAWTELEE, District Judge. The bill in this case seeks relief by 
injunction, both preliminary and perpétuai, against the défendants be- 
cause of their joint and several infringement of the plaintifif's trade- 
mark, "Coca-Cola," and for unfair compétition on their part. It also 
asks an accounting of the profits received by défendants, and the assess- 
ment of damages sustained by plâintiff. 

The material allégations of the bill, so far as they are necessary 
to be set forth for the détermination of the issues made, are as fol- 
lows : 

êssFor other cases see same topic & KEY-NUMBEH la ail Key-Numbered Dlgests & Indexes 
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The first section of the bill recites the initial manufacture of the 
syrup known as "Coca-Cola" by J. S. Pemberton in the year 1886, 
and traces the title through its various transfers into the plaintiff 
Company on February 22, 1892. It is alleged that the process and 
formula for the manufacture of the beverage and syrup styled "Coca- 
Cola" was new and original, and was invent ed and discovered by 
plaintiff and its predecessors as a trade and business formula, process, 
and secret, and is now a secret formula and process, and not known 
to the public or others than the plaintiff and its officers and employés 
and the predecessors of plaintiff. 

The second section of the bill charges the continued manufacture 
of syrup made vmder the Pemberton formula ; allèges that the trade- 
mark, "Coca-Cola," was, at the time of its adoption by the predeces- 
sors of plaintiff, characteristic and distinctive, and had never before 
been used by any one, and has continuously been used for the purpose 
of distinguishing the product of plaintiff and its predecessors f rom the 
similar product of others, and that said trade-mark does now identify 
and distinguish plaintiff's product. It is further charged that plaintiff's 
product has been given by the purchasers and consumers thereof cer- 
tain nicknames, to wit, "Koke" and "Dope," and that each of thèse 
words are now, and for many years past and prior to the application 
of either of them to any other beverage, recognized and commonly 
and familiarly used as nicknames for Coca-Cola, and that a request 
for either is understood, both by the seller and the purchaser, to be a 
spécifie and definite request for Coca-Cola, and has been so understood 
and regarded and acted on, both by the seller and purchaser, for many 
years prior to the manufacture or sale of any other préparation under 
either of said names, and that at the présent time both dispensers and 
consumers use thèse words as a descriptive of the product of plaintiff, 
and for no other beverage. 

The third section of the bill allèges the application to the patent of- 
fice for the registration of the words "Coca-Cola" as a trade-mark 
on May 14, 1892, and the allowance of said application on January 
31, 1S93, and the issuance of a certificate of registration on that day, 
which is alleged to be in full force and wholly unrevoked and uncan- 
celed. It is also alleged that on April 23, 1905, under and by virtue 
of Act Cong. Feb. 20, 1905, c. 592, 35 Stat. 592 (Comp. St. 1913, 
§§ 9485-9516), the plaintiff duly applied to the Patent Office of the 
United States for the registration of the said trade-mark "Coca-Cola," 
and complied in ail respects with said act and the régulations of the 
Commissioner of Patents, and thereupon the registration of said trade- 
mark "Coca-Cola" was duly allowed for tonic beverages and syrups for 
the manufacture of such beverages and a certificate of registration. 
No. 47,189, was duly granted to the plaintiff on October 31, 1905, and 
is still in full force and effect, and that plaintiff is entitled to the sale 
and exclusive right, both generally and in Interstate commerce, to use 
and employ said trade-mark on its goods. 

The fourth section of the bill allèges the sale of both the syrup and 
of an aerated beverage, permitted to be manufactured from the syrup 
by certain licenses of plaintiff, under the trade-name, in distinctive 



410 235 FEDEBAL REPORTER 

réceptacles, bottles, and barrels and labels, ail of which were adopted 
by plaintiff for the purpose of distinguishing the product of plaintiff 
from that of other manufacturers in the same lines. 

The fifth paragraph sets up that the plaintiff has expended much 
time, labor, and money in advertising its product. It is alleged that 
the Koke Company of America was organized under the laws of the 
State of Arizona about September 15, 1911, and thereafter proceeded 
in the city of St. Louis to manufacture an unnecessary and deliberate 
imitation of plaintiff's Coca-Cola syrup, but différent therefrom and 
greatly inferior thereto, and placed the same in barrels and packages 
similar to those of plaintiiï ; that said extract is designated by the de- 
fendants sometimes as "Koke," and sometimes as "Dope"; that the 
Koke Company of America ships said imitative extract from the city 
of St. Louis, usually under the name of "Koke," to the other défend- 
ants; and that said extract is used by said défendants as a basis for 
making a syrup for sale to soda fountains, and in bottles which resemble 
the articles produced by plaintifif, and that the défendants, as a matter 
of fact, do sell, substitute, and palm off the said syrup and extract as 
and for the Coca-Cola products of plaintiff. It is alleged that the 
said imitation product is, with the consent of défendants, sold to the 
public in substitution for genuine Coca-Cola. It is f urther charged 
that the défendants adopted the words "Koke" and "Dope" as a name 
for their product many years after the words were commonly used to 
describe the plaintiff's product, and that said adoption was a means 
to enable them to substitute their product for that of the plaintiff, and 
to reap the benefit of its advertising and labor in dispensing and sell- 
ing said product. It is also alleged that the défendants stated, both to 
bottiers and dispensers, that the syrup they made was produced under 
the same formula as Coca-Cola, and instructed both dispensers and 
bottiers to substitute their product when the purchaser desired and in- 
tended to obtain Coca-Cola. 

It is further alleged that the registration in the patent office of the 
words "Koke" and "Dope" claimed by défendants was in fraud of 
the rights of plaintiff, and that the défendants threaten to sue dealers 
and dispensers who deliver Coca-Cola when "Koke" and "Dope" are 
called for, and when both the dispenser and purchaser design to sell 
and receive Coca-Cola. 

The answer dénies ail the material allégations of the bill, and, after 
setting up the manner of acquiring title to the trade-names "Koke" and 
"Dope," dénies that, at the time they were adopted by their predeces- 
sors, they were generally used as a synonym or nickname of plaintiff's 
product. The answer then allèges that the plaintiff has been and is 
now, engaged in establishing a monopoly, and that the business of de- 
fendants and their patrons is being subjected to a System of espionage 
by plaintiff and its officers and agents, and agents are using the informa- 
tion thus acquired to impede and harass the customers of défendants, 
representing that the business of défendants is fraudulent and dishon- 
est and its product inferior imitations of Coca-Cola, and threatening 
prosecutions if défendants' products are dealt in by its customers. The 
answer then allèges that by reason of thèse représentations and threats 
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many of its customers hâve ceased to deal in its product, to its damage. 
It is also contended in the ansvver that the name "Coca-Cola" was de- 
ceptive as a trade-mark, and for that reason was fraudulent, and was 
but a descriptive name for a product which the plaintifï does not now 
produce. 

Numerous authorities hâve been cited by both sides, with variant 
facts ; but, as each case must be determined on ail the facts that sur- 
round it, the facts in any prior case cannot be a guide to the décision 
of the subséquent. This view is cogently pointed out on page 3 of 
lectures of John Cutler, of King's Collège, entitled "Passing Ofï." 

[1,2] The fundamental principle of the law applicable to this class 
of cases is well established. It may be thus stated : 

"No man has a rlght to pass off his goods as though they were the goods 
Of another," 

"The essence of the wrong eonsists in the sale of the goods of one manu- 
facturer or vendor as those of another." Canal Company v. Claxk, 13 Wall. 
311, 20 L. Ed. 581. 

The difficulties which arise are in the application of this principle 
to the facts of the particular case, and the question which the court 
has to décide is always a question of fact. The décision of the court 
dépends upon ail the circumstances afïecting the plaintifï and his trade 
and the circumstances afïecting the défendant and his trade, and both 
alike must be considered in arriving at a conclusion., I quote f rom a 
few of the leading cases both English and American. In the case of 
Burgess v. Burgess, 3 Deg. M. & G. 896, Lord Justice Turner said : 

"No man can hâve any rlght to represent his goods as the goods of another 
I)erson, hut in applications of this kind it must be made out that the défend- 
ant is sélling his own goods as the, goods of another." 

In the case of Reddaway v. Banham, A. C. 199, 13 R. P. C. 224, the 
Lord Chancellor said : 

"My lords, I believe that this case turns upon a question of fact. The ques- 
tion of law is so constantly mixed up with the various questions of fact which 
arise on an inquiry of the charaeter in which your lordships hâve been en- 
gaged, thatlt is sometimes difficult, when examinlng former décisions, to dis- 
entangle Avhat is decided as fact and what is laid down as a principle of law. 
For myself, I believe the principle of law niay be very plalnly stated, and that 
is that nobody has any right to represent his goods as the goods of some- 
body else. How far the use of particular words, sîgns, or plctures does or 
does not eome up toi the proposition which I hâve enunciated in each par- 
ticular case must always be a question of évidence, and the more simple the 
phraseology, the more Uke it is to a mère description of the article sold, the 
greater becomes the difficulty of proof, but If the proof establishes the fact, 
the légal conséquence appears to foUow." 

In a later case in the House of Lords, referring to Burgess v. Bur- 
gess, the Lord Chancellor made this statement : 

"The proposition of law Is one which, I think, has been accepted by the 
highest judicial authority, and acted upon for a great number of years. It Is 
that of Lord Justice Turner, who says, in terms: 'No man can hâve any 
rlght to represent his goods as the goods of another person. In the applica- 
tion of this kind, it must be made out that the défendant la selling his own 
goods aa the goods of another.' That is the only question of law which, as it 
appears to me, can arise in thèse cases. Ail the rest are questions of fact. 
The most obvions way in which a man would be infringing the rule laid down 
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by Lord Justice Turner is If he were to say In terms, 'Thèse are the goods 
manufactured by' a rival tradesman ; and it seems to be assumed that, un- 
less he says somethlng équivalent to that, no action wUl lie. It appears to 
me that that Is an entire delusion. By the course of trade, by the existence 
and technology of trade, and by the mode in which thlngs are sold, a man 
ma y utter that same proposition, but in différent worda and without using 
the name of the rival tradesman at ail. A famlliar example, of course, is 
when, without using any name, by the Identity of the form of the bottle or 
the form of the label, or the nature of the thing sold in the package, he is 
maklng the statement, not in express words, but in one of those différent 
forms In whlch the statement can be made by somethlng that he knows will 
be so understood by the publie. In each case it cornes to be a question whether 
or not there is the statement made ; and, if the statement is made, there eau 
be no doubt of the légal conclusion that he must be restrained from repre- 
senting that the goods that he maUes are the goods of the rival tradesma.n. 
Then you get back to the proposition whlcli I hâve read from Lord Justice 
Turner." l'owell v. Birmingham Vinegar Co., A. C. 710, 14 R. P. C. 727. 
"In ail cases where rights to the exclusive rlght of a trade-mark are in- 
vaded, It is Invariably held that the essence of the wrong conslsts In the sale 
of the goods of one manufacturer or vendor as those of another, and that 
it Is only when thls false représentation is dlrectly or indlrectly made that 
the party who appeals to a court of etjuity can hâve relief. This is the doc- 
trine of ail the authorities." Canal Co. v. Clark, 13 Wall. 311, 322 (20 L. 
Ed. 581). 

"Equlty gives relief In such a case, upon the ground that one man Is not 
allowed to offer hls goods for sale, representlng them to be the manufacture 
of another trader in the same commodity. Suppose the latter has obtained 
celebrity in his manufacture, he is entitled to ail the advantages of that 
celebrity, whether resulting from the greater demand for his goods or from 
the higher priée the public are wllling to glve for the article, rather than for 
the goods of the other manufacturer, whose réputation is not so high as a 
manufacturer. Where, therefore, a party has been in the habit of stamplng 
his goods with a partlcular mark or brand, so that the purchasers of his 
goods having that mark or brand know them' to be of hls manufacture, no 
other manufacturer has a rlght to adopt the same stamp, because, by dolng 
so, he would be substantlally representlng the goods to be the manufacture 
of the person who flrst adopted the stamp, and so would or mlght be depriv- 
ing him of the profit he might make by the .sale of the goods whlch the pur- 
chaser Intended to buy. Selxo v. Provezende Law Rep. 1 Oh. 195." McLean 
V. Fleming, 96 U. S. 245, 251 (24 L. Ed. 828). 

"The first appropriator of a name or devlce polnting to hls ownershlp, or 
whlch, by belng assoelated with articles of trade, has aequlred an understood 
référence to the origlnator, or manufacturer, of the articles, Is injured when- 
ever another adopts the same name or devlce for simllar articles, because such 
adoption is in effect representlng falsely that the productions of the latter are 
those of the former. Thus the eustom and advantages to which the enter- 
prise and sklU of the flrst appropriator had glven him a just right are 
abstracted for another's use, and this is done by deceiving the public, by in- 
duciug the public to purchase the goods and manufactures of one person, sup- 
poslng them to be those of another. The trade-mark must therefore be dls- 
tinctive in its original signification, polnting to the origln of the article, or 
it must hâve become such by association." Lawrence Mfg. Co. v. Tenn. Mfg. 
Co., 138 U. S. 537, 546, 11 Sup. Ct. 396, 400 (34 L. Ed. 997). 

"Every one has the right to use hls own name, but he niay not lawfully 
apply it to the purpose of fllching his property from another of the same 
hame. The use of a geographical or descriptive term confers no better right 
to perpetraté a fraud than the use of any other expression. The prlnclple of 
law is général, and without exception. It is that no one may so exercise 
hls own rights as to intllct unneeessary injury upon his neighbor. It is that 
no one may lawftiUy palm ofC the goods of one manufacturer or dealer as 
those of another to the latter's injury. It prohiblts the perpétration of such 
a fraud by the use of descriptive and geographical terms whlch are not sus- 
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ceptible of monopolizatlon as trade-marks as effectually as It prohiblts its 
commission by the use of any other expressions." Shaver v. Ileller & Merz 
Oo., 108 Fed. 821, 827, 48 C. C. A. 48, 55 (65 L. R. A. 878). 

"No person otlier tlian the owner of a trade-marli lias a riglit, witliout the 
consent of such owner, to use the same on lilce articles, because by so doing 
he would in substance, falsely represent to the publie that his goods were of 
the manufacture or sélection of the owner of the trade-mark, and thereby 
would or mlght deprive the latter of the profit he otherwise nilght make by 
the sale of the goods whieh the purchaser intended to buy. Where a trade- 
mark is infringed the essence of the wrong consists in the sale of the goods 
of one manufacturer or vendor as those of another, and It is on this ground 
that a court of equity protects trade-marks. It is not necessary that a trade- 
mark should, on its face, show the origin, manufacture, or ownership of the 
articles to which it is apijlied. It is sufflcient that by association with such 
articles in trade it has acquired with the public an understood référence to 
such origin, etc. This doctrine has repeatedly been declared by the Suprême 
Court. Canal Co. v. Clark, 13 Wall, ail, 323 [20 L. Ed. 581] ; Manufacturing 
Co. V. Traîner, 101 U. S. 51, 54 [25 L. Ed. 9931; Medlcine Co. v. Wood, 108 
U. S. 218, 223, 2 Sup. Ot. 436 [27 L. Ed. 706] ; Menendez v. Holt, 128 U. S. 
514, 9 Sup. et. 143 [32 L. Ed. 526] ; Goodyear's Indla-Rubber Glove Mfg. Co. 
V. Goodyear Kubber Co., 128 U. S. 598, 603, 9 Sup. Ct. 166 [32 L, Ed. 535] ; 
Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 546, 11 Sup. Ct. 396 
[34 L. Ed. 997] ; Mill Co. v. Alcorn, 150 U. S. 460, 462, 14 Sup. Ct. 151 [37 L. 
Ed. 1154]." Dennison v. Thomas (O. 0.) 94 Fed. 651, 656. 

[3] I think it has been established by the évidence in this case that 
the plaintiff is the owner of and alone entitled to use the trade-mark 
"Coca-Cola," and that its goods alone can lawfully be sold under that 
name. 

It is insisted by the défendants that the words "Coca-Cola" are a 
mère description of a product, and that it does not describe the prod- 
■uct of plaintiff, and consequently does not constitute a valid trade- 
mark. This contention was considered in the case of Coca-Cola Com- 
pany V. Nashville Syrup Company, 215 Fed. 527, 132 C. C. A. 39, 
and was there decided adversely to such contention. I think that dé- 
cision is décisive of the question. 

The question of the validity of the trade-mark, "Coca-Cola," and 
the right of plaintiff to its exclusive use since its registration under the 
act of Congress of February 20, 1905, would seem to be placed be- 
yond the pale of contention by the case of Coca-Cola Company v. 
Deacon Brown Bottling Company (D. C.) 200 Fed. 105. 

I find as a matter of fact from the évidence that the défendant Koke 
Company of America was organized for the purpose of manufactur- 
ing and selling a syrup in imitation of that produced by the plaintiff, 
and that it aided the persons, to whom it sold its product, in the sub- 
stitution of its product for that of plaintiff, that the name selected 
was chosen for the purpose of reaping the benefit of the advertising 
donc by the plaintiff, and that the défendants, Koke Company of 
America and its predecessors, did not adopt or make use of the name 
"Koke" until the year 1909, and the use of said name by said défend- 
ants and its predecessors was not sufficient to create any right to its 
use as against the plaintiff. Parker v. Stebler, 177 Fed. 210, 101 C. 
C. A. 380 (9th Circuit); The Barbed Wire Patent, 143 U. S. 275, 
12 Sup. Ct. 443, 36 L. Ed. 154; Deering v. Winona Harvester Works, 
155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153. 
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I am convinced that when the witness Mayfield adopted the name 
"Koke," he did so with the deliberate purpose of representing his 
goods to be the product and manufacture of the Coca-Cola Company. 
I further find that thç purchase of the trade-mark "Koke" from the 
Murphressboro Bottling Works and from Bitting was made with a 
knowledge that same was being used to imitate plaintiff's product, 
and were acquired, not because they distinguished the product sold 
under such name, but because it would permit défendants to better 
dispose of their product as and for Coca-Cola, especially in view of 
the fact that the label of plaintifif was copied and imitated and the 
barrels in which its products were shipped were colored as nearly like 
those of plaintiff as passible. 

It may be that thèse resemblances, standing alone, would not, in 
themselves, justify any relief against a person using them in good faith, 
but, when considered in the light of ail the évidence in this case, I 
cannot reconcile them with f airness. The opinion of the Circuit Court 
of Appeals of the Sixth Circuit in Coca-Cola Company v. Gay-Ola 
Company, in 200 Fed. on page 723, 119 C. C. A. on page 167, contains 
a forcible comment on the state of facts hère shown to exist: 

"It is first to be obseri'ed that défendant Is, at Ihe best, on a narrow ground 
of legallty. The name which it bas adopted does not négative an Inteiit to 
confuse. The product is Identical, both in appearance and taste; and the 
form of script used in printlng the 'trade-mark' names is the same. Even 
if the use of each of thèse items of similarit y was lawful, when accompanied 
by good falth and no intent to deceive, they put the product near that dlvid- 
ing Une wbere good or bad falth is the criterion, and their présence puts upon 
the user a burden of eare to see that déception does not naturally resuit. Cou- 
versely, when we flnd, as à fact, from the other condùct of the défendant, 
that the nnderlying Intent is to perpetrate a fraud upon the consumer, thls 
Intent must color the aceompanying acts, and some which otherwise might 
be innocent become guilty. So hère. The red color used by comiJlainant on 
its barrels and kegs Is not a color which it discovered, or to which It had 
any àbstract monopoly; but this color bas long been used by complainant In 
a way that was exclusive in this trade. No other manufacturer of analogous 
or conipetlng drinks u.ses that color of package, and its adoption by défend- 
ant is one of the constituent parts of défendant'» scheme of fraud. So, too, 
with deferidant's failure to mark Its packages with anytlilng to indicate the 
place of manufacture. Ordinarily a man may mark his goods, or not, as he 
pleases ; but when hè has his marks and labels, vvhlch he uses on occasions, 
and can hâve no motive for seuding out unmarked packages except to aid in 
a fraudulent substitution, the act, otherwise permissible, becomes forbidden." 

The witness Wright of the Southern Koke Company justified the 
use of the name "Koke," for he says that the name "Koke" was adopt- 
ed to take advantage of the demand for soft drinks in that name, 
and I conclude from the^ évidence in this case that the word "Dope" 
was adopted for the same purpose. I also find that the défendants' 
salesmen were instructed to sell, and did sell, both products as and 
for Coca-Cola. I find that both words are an aboreviation of the 
words "Coca-Cola" and are used by the public and by purchasers in 
designating the plaintiiï's product, Coca-Cola. 

A decree is ordered for complainant. Counsel will prépare and 
tender a decree in accordance with this opinion. 
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ECKERSON et al. v. TANNET et al. 
CDIstrict Court, S. D. New York. July 25, 1916.) 

1. Pleading <S=406(8) — ^Misjoindeb or Actions— Waivek. 

Under Code Clv. Proc. N. Y. § 488, specifying as grounds for objection 
the Improper jolnder of causes of action, and section 499, declaring that, 
if the objections speclfled in such section be net taken by deniurrer or an- 
swer, they are waived, the failure to object by demurrer or answer to the 
jolnder of three niortgages in one complaint seeking foreclosure Is waived. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1370, 1371; Dec. 
Dig. (©=3406(8).] 

2. MoBïGAGEs ©=3497(1)— Foreclosube—Effect. 

A decree dlrecting the sale of niortgaged lands for foreclosure does not, 
until deed is made, dlvest the mortgagee of his lien, or the mortgagor of 
his right to possession and profits. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1469, 1471, 
• 1473 ; Dec. Dig. ©=497(1).] 

3. MOETGAGES <S=5S5— FORECLOSUBE— JUDGMENT — INVALIDITY. 

Code Clv. l'roc. N. Y. § 1626, provldes for sale of mortgage lands on 
foreclosure, while section 1632 provides that a deed on foreclosure sale 
shall dlvest the mortgagor of his equity of rédemption and the mortgagee 
of his lien. Mortgages were foreclosed, but no sale was had under the 
judgment, and 40 years later the mortgages were agaln foreclosed and 
sale made. Held, that as, until the deed is made in foreclosure, the mort- 
gagor remains the owner of the equity of rédemption, and as the deed, 
and not the foreclosure, destroys the mortgagee's lien, the second fore- 
closure was not void, and, not having been objected to, good title passed 
to a purchaser at the sale under the second judgment. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 1683 ; Dec. Dig. 
<Ê=>585.] 

4. Pleading ®=>422 — Complaint— Vérification. 

Under Code Civ. Proc. N. Y. § 528, an objection that the complaint was 
not properly verlfled is eured by failure to object and does not invalidate 
the judgment. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 1414-1417 ; 
Dec. Dig. <S=:>422.] 

5. Mortgages ®=>439— Dbfect of Parties— Effect. 

The failure to join in foreclosure proceedings one having an interest in 
the land does not invalidate the judgment, but merely renders it ineffective 
as to hlm. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1292-1297 ; 
Dec. Dig. <S=:>439.] 

6. Judgment <g=3525— Scope of Judgment— Récitals. 

The judgment is contalned, not In the récitals, but In the mandatory 
portions. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 568. 968, 982^^ ; 
Dec. Dig. <S=>525.] 

7. Mortgages ©=5494^— Judgment of Foreclosure— Validity—Harmless Er- 

ROR. 

The complaint set out three several mortgages. praying foreclosure of ail 
of them. The référée found the sum due on each mortgage separately, the 
aggregate of which was stated. The récitals of the judgment which de- 
creed sale for foreclosure did not separate the amounts, and the land was 
sold for an amount Insufhcient to satisfy the first mortgage having priorlty. 
HelA that, regardless of any defect in the judgment récitals which do not 

®3:5For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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constitiite the Judirmeiit Itself, siu'h judgment was not void as failing to 
follow the eoinplaint, and title passecl to a purchaser at foreclosure sale. 
[Ed. Note. — For other oases. see Mortgages, Cent. Dig. §§ 1441-1445 ; 
Dec. Dig. (©=5494.] 

8. JuDGMENT <s=>28—Validity— Partial In'vai.idity. 

Tliat a defltieney judgnieut was rendered, thougli not prayed for In 
the complaint, does not render the entlre judgmeiit void; only the de- 
flciency judginent is void. 

[Ed. Note. — For other cases, see Judgnient, Cent. Dig. § 39; Dec. Dig. 
'Ê=>28.] 

9. Mortgages <@=>."i38— Foreclosure— Title. 

Title acqiiired on purchase at sale of land for mortgage foreclosure Is 
not subject to ol).1eotions becanse of irregiilaritles, in that the .iudgnient 
did not exactly follow the complaint, where sueh defects niight hâve been 
cured by amendment and the proceeds were distributed accordlng to order 
of court. 

[Fd. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1470, 1525, 
1559; Dec. Dig. cE=>538.] 

10. VeNDOR and PlIROlIASER <S=»197— CONTRACTS— COXSTRTICTIOX. 

Where land subject to mortgages was sold, and the vendors agreed to 
accept a purehase-money mortgage for part of the purchase price, a clause 
in the contract reclting that as fast as paynieuts were made both liens 
sliould be reduced by such amouuts meant that paynients should be ap- 
plied to the réduction both of the prior mortgages and the purchase-money 
mortgages, and gave the purchasers right to withhold payment of any iu- 
stallment until they were assured a réduction of prior liens on the prop- 
erty would be effected. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
407; Dec. Dig. <S=>197.] 

11. Vendoe akd Purchaser <S=>182— Contracts— Payments. 

Where purchasers were Iwund to pay not more than a fixed amount 
In any one year, they are entitled, there being iirlor liens on the property 
as to whieh the vendors co.uld not necessarily obtaiu an extension, to 
insist that thelr payments l)e applied to the discliarge of such liens, and 
cannot be forced to make the agreed payment.s where a collection of sucli 
a mortgage would resuit in an increase of the yearly installments. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
352 ; Dec. Dig. <©=>182.] 

12. Vendor and Purchaser <©=>]74 — Contracts — Protection. 

Wliere land subject to prior mortgages was sold, and the trustée under 
one of the mortgages was dead, so that court proceedlngs would be neees- 
sary to enable the purchasers to discharge it, the purchasers are entitled 
to reserve from the flrst i^ayment a suni sufflcient to reimburse them for 
necessary expenses. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
358, 359; Dec. Dig. <S=>174.] 

In Equity. Bill by Sarah C. Eckerson and others against Thomas 
F. Tanney and others. On motion to confirm the report of a spécial 
master directing spécifie performance of a contract to sell land. Re- 
port confirmed, with modifications. 

The case conies ou upon a motion to confirm the report of a spécial master 
in a suit for spécifie performance of a contract for the sale of land. An in- 
terloeutory decree on January 12, 191fi, directed that on February Ist of 
that year the défendants should accept a deed provided the deed gave good 
title. The closing vpas to be before the spécial master, and he was at that 
tlme to pass upon any questions which the title ralsed. On the closing day 

(S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the plalntifïs présentée! tlieir tltle, wbijh was objected to by the défendants. 
The report of the spécial master Is very complète and shows the title In dé- 
tail. It is not necessary to repeat the facts hère. The spécial master found 
the title was good, and directed the défendants to take It and pay the sums 
due, which they decllned to do. Exceptions were afterwards filed to the 
report of the spécial master, and the plaintlffs moved to confirm. 

Abram F. Servin, of Middletown, N. Y., and Abram J. Rose, of 
New York City, for plaiiitiffs. 

George A. Blauvelt, of New York City, for défendants. 

LEARNED HAND, District Judge (after stating the facts as above). 
The first question is of the title of the plaintiflfs. The simplest way to 
consider this title is through the suit of foreclosure begun in June, 
1913. There were three mortgages foreclosed in one complaint at that 
time, a mortgage of January 4, 1870, by James Eckerson and wife to 
John Butler, for $30,000, upon ail the premises, except block E, not 
in controversy, a mortgage of December 26, 1871, by James Eckerson 
and wife to Sallie A. F. Servin, upon a part of the premises mortgaged 
to Butler, and a mortgage on June 24, 1874, by James Eckerson and 
wife to J. Esler Eckerson, upon ail the premises mortgaged to Butler. 
Ail thèse mortgages had come to the ownership of Sarah C. Eckerson 
and Harriet A. Eckerson prior to the commencement of the suit of 
foreclosure. This suit went through to judgment of foreclosure and 
sale, and the référée appointed tendered his deed at the closing day, 
subject to the payment of $6,960.08. The title coming from this fore- 
closure is challenged for several reasons, each of which I shall take up 
in détail. 

[1] The first objection is that there were joined in one complaint 
three mortgages which did not cover the same pièces of real property. 
Assuming that this was a defect, it was waived, because none of the 
défendants raised it at the time. Section 499 of the New York Code of 
Civil Procédure provides that, if an objection mentioned in section 488 
is not taken by answer or demurrer, it is waived, with some exceptions 
of which this is not one. Section 488 provides, among other grounds 
for objection, the improper joinder of causes of action. The objec- 
tion was not taken, so it was waived; hence this objection to the title 
is frivolous. 

[2, 3] The second objection to the title is that the Butler mortgage 
had already been foreclosed by judgment of foreclosure and sale in 
1872. This objection misconceives the nature of the foreclosure suit. 
At common law the failure to pay the bond on the due date terminated 
the condition subséquent by which the title could be revested in the 
mortgagor. The suit in foreclosure only allowed an added period 
within which the mortgagor might still redeem, and resulted in a re- 
conveyance of the légal absolute title vested in the mortgagee ; the im- 
portant point is that the decree did not change the title. Now that a 
mortgage is only a lien upon the land, the mortgagee's remedy in New 
York, as elsewhere, is to obtain a decree directing the property to be 
sold and providing for the application of the proceeds to the debt. 
New York Code, § 1626. Yet it is the deed, and that alone, which con- 
235 F.— 27 
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veys the title of the mortgagor and mortgagee, and which changes the 
title to the property. New York Code, § 1632. Until the deed the 
mortgagor remains the owner of the equity of rédemption and eutitled 
to the profits (Mitchell v. Bartlett, 51 N. Y. 447), and the mortgagee 
only a lienor. The judgment only directs a sale and bafs the right 
of rédemption, but the mortgage as an interest in the real property 
remains quite as unaffected as did the title of the mortgagee at com- 
mon law. This was the efïect of the ruling in Barnard v. Onderdonk, 
98 N. Y. 158, which proceeded upon the theory that the mortgage con- 
tinued as a lien notwithstanding the decree of foreclosure. The judg- 
ment, so far as it touches the land, is no more than a direction that 
the interests of ail parties shall be sold ; it is the sale that changes any 
such interests. 

Now it may very well be that the former judgment is a good bar 
to a second complaint for foreclosure, and that défendants could 
hâve defeated the second suit, if they had raised the point. That is, 
however, quite another matter from saying that the second judgment 
was void, or that no title could come through it. As I hâve shown, 
the lien of the mortgage still remained until sale, notwithstanding the 
first decree. Nothing was changed, yet it would hâve resulted in a 
more questionable title than the présent to hâve attempted to sell un- 
der a decree more than 40 years old. When, therefore, the court, hav- 
ing ail the parties before it, made the second decree, it did no more 
than make a second direction to sell, and the sale would pass the title 
under section 1632, under whichever decree it proceeded. 

[4] The next objection is that the complaint was not properly veri- 
fied, but this is a defect which is cured by failure to object, under New 
York Code, § 528. Therefore this objection is frivolous. 

[5] The fourth objection is that action was discontinued against 
Zundel. The only efïect of omitting this party is not to conclude him 
by the judgment. The plaintifïs concède that he must be paid, and are 
prepared to pay him. The omission has no other efïect than this. 

The fifth objection was that Catherine M. J. Eckerson was not made 
a party, but this the défendants concède was cured by a later deed. 

[6-B] The sixth and final objection is that the judgment did not 
follow the complaint, which is said to be a jurisdictional defect where 
the judgment: was by default. The supposed defect I am not sure 
that I understand. The complaint set out the three several mortgages, 
which were given at separate times, as already appears. The réf- 
érée found the sum due upon each of the three mortgages separately, 
the aggregate of which was $98,981.14. This total amount due was not 
separated in the récitals of the judgment, and the défendants' objec- 
tion may be that this récital spoils the judgment. Now the judgment 
itself does not réside in its récitals, but in the mandatory portions. 
That portion reads : 

"That the report he and the saine hereby Is eonflrmed, and that the mort- 
gaged premises described in the complaint in this action as hereinbefore set 
forth, or so much thereof as may be sufflclent to raise the amount due to the 
claimants for principal, interest, costs, etc., be sold." 
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There can be no defect in this Judgment so far as it confirms the 
report and directs the sale of the property. It is suggested that the 
complaint did not allège that the total sum of $98,981.14 was due on 
the Butler mortgage alone, and that it was erroneous to hâve the 
judgment read as though it did. I think that the judgment, even in 
its récitals, should not be so interpreted, but that it must be read with 
the complaint. Let me suppose, however, for argument's sake, that 
this is not true: What différence does it make? The land concededly 
did not sell for enough to pay the Butler mortgage alone, and the 
direction to sell under that mortgage was certainly in accordance with 
the con^plaint. Had there been more land than enough to pay that 
mortgage, still the sale would hâve had to proceed to pay the other 
two mortgages, but whether this would hâve affected any rights is 
académie. The point is that the judgment followed the complaint 
to the necessary extent to convey title. If, on the other hand, as the 
défendants' brief seems to suggest, the supposed -defect is that a de-, 
ficiency judgment was granted, though none was asked, it is hardly 
crédible that the objection should be seriously made. If the judgment 
was irregular on that account, the most that could be said is that it 
was yoid pro tanto. I cannot çonceive how any one could suppose 
that it afïected the decree of foreclosure, which was prayed in the 
complaint. 

[9] Finally, it is to be remembered that the defect, if there was 
à defect, did not make tl^e judgment void. I do not mean that a conj- 
plaint which did not ask for foreclosure might be followed on def ault 
by a decree in foreclosure, but that is not this case. Hère the com- 
plaint asked that the property be sold to pay the mortgages, and the 
défendants were therefore advised of ail the relief which itis necessary 
to this case to support. The property has been sold and the proceeds 
are to be distributejd according to the decree. AU the intermediatè 
steps, if defective, are merely irregularities ; they might hâve been 
corrected by the défendants, but they do not afïect the title. Matter of 
Stilwell, 139 N. Y. 337, 34 N. E.777. 

Therefore I agrée with the master that none of the objections to 
the title which corne through the foreclosure suit are valid ; and I 
find that the deed of the référée in foreclosure conveyed a valid title 
to the property in question. This discussion obviâtes the , necessity 
of considering any of the conveyances of J. Esler Eckerson as ejc- 
ecutor to his sisters of a two-thirds interest in the property. He was 
a party to, the foreclosure, both individually and as executor of James 
Eckerson, and his title was f oreclosed ; it also obviâtes any difficulty in 
respect of the conveyances made by him individually to his sisters of 
his one-third interest on March 21 and August 2, 1912. AU the exist- 
ing judgment creditors were joined in the foreclosure suit and hâve 
been barred, except Zundel, of whom, as I hâve already said, care 
was taken in the closing papers. I may say, however, that the last 
conveyance by J. Esler Eckerson as executor to his sisters was beyond 
question vahd. 

[10,11] The next question raised is of the four mortgages left upon 
the property. The first of thèse questions is whether the contract 
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required by implication that the mortgages should not f ail due in the 
aggregate at the rate of more than $12,000 a year. This dépends 
upon the contract. The language relied on to produce this resuit is as 
foUows: 

"AsI fast as paid and by which payments both liens shall be reduced by 
sald amounts." ' 

This clause is hung in the air and has no grammatical structure, but 
I think that it none the less clearly means that as fast as the install- 
ments are paid the lien both of the pùrchase-money mortgage and of 
the prior mortgages shall be reduced. It gave the'right to the vendees, 
who would be the mortgagors, to withhoid payment of any installment 
until they Were assured that it would effect an équal réduction in the 
prioi" liens upon the property. Thefe is,' howévér, no word in any 
part of thè contract which requires the vehdors to procure an extension 
of the uriderlying mortgages, so that they should not fall due before 
the ' installrhents of thé purchase-mpney mortgages,. Now it is true 
that, in' Eiïhibït DD, De Badn asked for an extension and estoppel 
certificaté 'ttf the mortgages to Andrew X. Fallon for $15,000, to 
Jasper H. Allison for $12,000, to John I. Gole foi* ■ $20,000, and of 
that to Emily C. Jennings for $2,000: Yet it is not urged that the con- 
tract was modified at that time, so as to make an extension necessary. 

I difècted, however, in the earlier decrée, that the purchase-money 
mortgage should provide that the plaintifïs mightnot call the under- 
lying mortgages upon the premiises héld by them, so as to accelerate 
payments at greater sums than $12,000 per annum. The point now 
arises whether the défendants are not further entitled to a direction 
that the first payments should be held in reserve against thèse mort- 
gages as the plaintifïs do not themselves hold., The question con- 
cerns the ' marshaling of the installments. L agrée that the défend- 
ants must in any casé pay $12,000 a year, but it seems to nie, if they 
wish to do so, they should have the option ofpaying first those under- 
lying mortgages which are in the hands of outsiders, and of which, 
therefore, I hâve no powèr to compél the holders to give extensions. 
If this be not so, thèn thé défendants are subject to the péril in any 
year of paying $12,000 to thé plaintifïs and befng called upon at once 
to pay the whole sum of an underlying mortgage in addition. I think 
that the'defehdants should have the right to àpp<)rtion the install- 
ments so as to secure the 'falling due qf only $12,000 a year, so far 
as possible. I shall not, therefore, direct them to pay thé installment 
due on April 1, 1916, to the jilaintifïs, but at thelr option to pay the 
same, with ihterest from April T, 1916, either to the plaintifïs or upon 
any of the four mortgages léf t upoii the property. Since One of the 
mortgages has no présent payée it ■vyilï be sufficient, if the plaintifïs do 
not secure the appointment of a trustée, if they stàft proceedings to 
secure thé appointment of a trustée within 30 dàys after fhe decree is 
éntered, préss the sanle through with diligence, and maké'the payment, 
with interest, within 10 days after he is appointed. While, therefore, 
I do not think that under the conffact they are entitled to an exten- 
sion, I think they are entitled to proteét themselves âgainst a double 
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paynient in any one year by reducing mortgages already due. The 
plaintiffs may avoid this option of the défendants by securing proper 
extensions. 

[12] The only other question arises from the fact that Fallon, as 
trustée, was the mortgagee of one of the outstanding mortgages, and, as 
he is dead, the title to the mortgage is in the Suprême Court. If the 
mortgagees wish to pay off this mortgage as indicated, they will be 
obhged to bring some sort of suit to secure a trustée- The only bur- 
den which this imposes upon them is that, in order to pay it ofif at 
once, some expense would be necessary. If they are allowed to re- 
tain an added sum of $1,000 against such an expense, they will be 
amply secured ; but they must décide within 30 days- Should they 
institute a proceeding for that purpose, they will be allowed their ejc- 
penses. InWacht v. Hart, 120 App. Div. 189, 105 N. Y. Supp. 78, 
affirmed 198 N. Y. 629, 92 N. E. 1105, it appeared that the mortgage 
was in foreclosure which was to be an incumbrance under the con- 
tract ; but the court suggested that, if the expenses of foreclosure had 
been provided for, the title might hâve been good. The question is 
one which money can answer, and there is ample margin within 
the sum of $86,000 for the ailowance suggested. 

As to the supposed assignment of the Emily C. Jennings mortgage, 
it does not appear that there is any difficulty in ,learning the actual 
mortgagee. They must also elect within 30 days if they wish to pay 
this mortgage. 

The objection that the Finegan judgment was on appeal is not 
good, unless the judgment was stayed. Howard Ins. Co. v. Silverberg,, 
94 Fed. 921, 925, 36 C. C. A. 549. It does not appear that it was. 
Mère appeal does not toll the statute. 

The only objection to the title which I do not overrule is that aris- 
ing from the possible claim of a fraudulent conveyance by J. Esler 
Eckerson in the deeds to his sister of his one-third. I do not mean 
that this is good. I simply find it unnecessary to consider that question,- 
and décline to pass upon the exception, as it is immaterial to a dis- 
position of the case. 

The interest calculated by the référée is subject to a modification. 
The purchase-money mortgage was to be "collatéral," as it was called, to 
the underlying mortgages. So much of the interest upon the purchase- 
money mortgage as equals the interest upon those underlying mort- 
gages, which the plaintiffs do not hold, is not in my judgment payable. 
So much as is due upon mortgages held by them is payable, if they 
give receipts for a corresponding amount of interest upon such mort- 
gages. So much interest as is due upon any surplus of the' purchase- 
money mortgage above ail the underlying mortgages, with interest to 
the time of the contract, is immediately payable. The plaintiffs are 
not, however, to bave the right to collect interest upon the purchase- 
money mortgage and add a corresponding sum to the principal of the 
underlying mortgages for any period after the contract was made. 

The decree will therefore be as^ follows : The spécial master will 
hold the closing papers in escrow until the défendants make the 
proper payments, and, when they do, he will use them, together with 
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the plaintiffs' deposit to clear the title, and then deliver the papers 
as each is entitled, together with any ôverplus to the plaintiffs. The 
interest due will be calculated as foUows: The défendants will be 
charged with interest upon the principal sum, $88,000, and later $86,- 
000, from the date of the contract tili the date of decree. They will 
be credited with the interest during the same period upon ail under- 
lying mortgages not held by the plaintiffs, and if the plaintiffs, before 
the decree is entered, do not deliver receipts for the interest due under 
their own underlying mortgages for the same period, then they will 
be credited with so much interest. They will also be credited with 
such interest as they hâve paid. Kor the balance a decree will pass, 
upon which exécution will issue f orthwith ; but the marshal will pay 
the proceeds to the spécial master, not to the plaintiffs. 

The decree will likewise provide that the défendants shall hâve 30 
days in which to pay $12,000, with interest from April 1, 1916, upon 
any of the underlying rnortgages not owned by the plaintiffs. If with- 
in that time there is no person in being entitled to receive such pay- 
ment, and thé défendants shall hâve commenced proper proceédings to 
secufe the appointment of such person, the time of payment is ex- 
tended until 10 days after his appointment, if the prosecution be dili- 
gent. The défendants in such case shall be allowed crédit upon the 
purchase-mohey mortgage, not only for such payments, but for their 
expenses, including counsel fee in securing such appointment, to be 
fixed by this court, up to $1,000. If within 30 days the plaintiffs secure 
extensions of such mortgages, or if within the time specified above 
the défendants do not pay such installment upon such mortgages, then 
the défendants shall pay said installment to the plaintiffs, and exécu- 
tion shall issue f orthwith as above provided. The decree will provide 
that there be no costs or disbursements taxed, but that the spécial 
master shall take his fee, when allowed by the court or fixed by agree- 
ment, out of the funds in his hands. The cause will stand before him 
to carry out the provisions of the decree, and his report will corne tlp 
later to be confirmed. 



UNITED STATES ex rel. MARSHAI^I^ v. GORDON, Serjeant at Arms of 
House of Représentatives. 

(District Court, S. D. New York. July 19, 1016.) 

1. TJNiTEp States tg=23— House ov Represeni-atiVes— Powers of— Impeach- 

MENT Proceédings. 

A subcommittee of the House of Représentatives, acting under a resolu- 
tion for the itupeuchment of a United States district attorney, is acting 
within eonstitutional limlts when it Investigates the attoniey's acts. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 15 ; Dec. Dig. 

<S=23.] 

2. United States <g=i21— Congress — House op Représentatives— Contempt. 

While the House of Représentatives bas not the power of the English 
House of Gommons of punlshing contempts, yet It may punish a fédéral 
district attorney for Insultlng language or contumaeious conduct dlrected 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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towards a subcommittee of the House investigating a resolution for hls 
Impea chinent. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 13; Dec. 
Dig. <®=521.] 

3. United States <S=»21—Congbess— House of Eepuesentatives — Powebs of. 
As the House of Représentatives, in preferrlng charges for impeach- 
ment, is acting in a judicial eai>acit,y, the courts will not interfère with 
Its act in punishing one for contempt on the ground that hls insulting 
charges or contuuiacious conduct Impeded the Investigation of a resolution 
for impeaehnient. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 13; Dec. 
Dig. ©=321.] 

Application by the United States of America, on the relation of H. 
Snowden Marshall, for writ of habeas corpus against Robert B. Gor- 
don, Serjeant at Arms of the House of Représentatives. Writ dis- 
missed, and relator remanded. 

This is a writ of habeas corpus, sued out by the relator to relieve him from 
an arrest made by the respondent, the serjeant at arms of the House of Rep- 
résentatives. The relator was arrested on June 26, 1916, and is still in cus- 
tody. The respondent Justifies in his return by virtue of a warrant issued by 
the Speaker of the House, under tlie seal of the House, attested by the 
clerk, on the 22d day of June, 1916. This warrant recited a resolution of the 
House on June 20, 1916, direeting the Speaker to issue hls warrant, directe<l 
to the serjeant at arms to take the relator in custody and bring him to the 
bar of the House to answer the charge That on March 4, 1936, he violated the 
privilèges of the House by writlng and publishing a letter. The letter In ques- 
tion was incorporated into the resolution and is as follows : 

"Department of Justice, L'nited States Attorney's Office. 

"New York, March 4, 1916. 

"Sir: Testerday afternoon, as I am informed, your honorable commlttee 
ordered the arrest of Mr. L. R. Holme, a représentative of a newspaper which 
had publlshed an article at whlch you took offense. The unfortunate gentle- 
man of the press was placed in custody under your orders. He was taken to 
the United States marslial to be placed in confinement (I do not understand 
whether his sentence was to be one day or a dozen years). The marshal very 
properly declined to reeeive the prisoner. This left you at a loss, and I am 
advised that you tried to work your way out of the awkward situation by 
having Mr. Holme brought back and telling him that you were disposed to 
be 'Itind' to him and then discharged him for the purpose of avoiding un- 
pleasant conséquences to yourselves. 

"You are exploiting charges against nie of oppressive conduct toward a 
member of your honorable body who is charged with a violation of law and 
of oppressive conduct on my part toward shysters in the blackmalling and 
bafikruptcy business. 

"I may be able to lighten your labors by offering to resign if you can In- 
dicate anything I ever did that remotely approximates the lawless tyranny 
of your order of arrest of Mr. Holme. 

"The supposed justification of your order that Mr. Holme be placed in cus- 
tody was his refusai to answer the question you asked as to where he got 
the information on which was based the article Vi'hich displeased you. 

"It is not necessary for you to place any one under arrest in order to get 
the answers to the question which you asked Mr. Holme, because I can and 
will answer it. I gave Mr. Holme information, part of which he publlshed and 
from which he made déductions, so that, if your honorable commlttee has a 
grievance, it is against me, and not against him, 

"What I told him was about as follows : 

"I said that your expédition to this town was not an Investigation conducted 
in good faith, but was a deliberate effort to intimidate any district attorney 

®=5Fof otber cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 



424 '235 FEDERAL REPOKTEK 

who had the tenierîty to présent charges against one of your honorable body. 

"I sald that your wliole proceedlng hère was Irregular and extraordinary ; 
that I had never heârd of sucli conduct of an inipeachment proceeding; that 
charges of thls sort were not nsually heard in publie until the House of Kepre- 
sentatives had considered theui and werç wilUng to stand back of theni. 

"i pointed out to hini that you, eontrary to tlie usual practice, liad couie 
hère and had held public hearings; that among your wituesses you had in- 
vited every rogue that you Qould lay your hands on to conie bef ore you and 
blaekguard and slander me and iny assistants under the full privilège of tes- 
tit'yihg before a eongressional committee. 

"I told lilm that you had called one of my junior assistants before you and 
had attempted to inake it publicly appear that his refusai to answer your ques- 
tions as to what ocourred lu the grand jury room in the Buchanan case was 
due solely to my orders. I said that at the time you attempted to convey 
this publie impression you knew that It was niisleading, because I had been 
asked by you to produce the ' minutes of the grand jury and had been in- 
structed by the Attorney General not to coniply with your request, as you 
well knew. I showed him the telegram of the Attorney General to me, and 
showed him a copy of my letter to you, dat-ed February 29, 1916, in which I 
sent you a copy of the telegram of the Attorney General instructing me not to 
give you the grand jury minutes. 

"I told him that you were traveling around in your alleged investigation 
of me with Buchanan's couusel, Walsh and David Slade, in constant confér- 
ence with you. I said that I believed that every word of the évidence, wheth- 
er in so-called secret sessions or not, had been placed at the disposai of thèse 
worthies, and that I would be just as willing to give the grand jury minutes 
to a défendant as to give them to your honorable subcommittee. 

"I told him that I did not share the views which seeraed to prevall in your 
subconnuittee on this subject. I said that I regarded a member of Oongress 
who would take money for an vmlawful purpose l'rom any forelgn agent as 
a traitor, and that it was a great pity that such a person could ouly be in- 
dicted under the Slierman Law, which carried only one year in jail as pun- 
ishment. 

"I said that it was incompréhensible to me how your honorable subcommittee 
should rush to the assistance of an indicted défendant — how you had ap- 
parently resolved to prevent prosecution by causing the district attorney in 
charge to be publicly slandered. 

"I told him that I would not permit the prosecution of the persons whose 
cause you had apparently espoused to be Impeded by you. I said that, if you 
wanted the minutes of the grand jury in any case, you would not get them 
as long as I remained in office. 

"You will observe from the foregoing statenient that what Mr. Holme pub- 
lished may hâve been basod on what I said. If you hâve any quarrel, It is 
with me, and not with him. 

"It is amazing to me to think that you supposed that I did not understand 
what you hâve been attempting to do during your vislt hère. I realized that 
your effort was to ruin me and my office l)y publishing with your full approval 
the eomplaints of varions persons who hâve run afoul of the oriminal law un- 
der my administration. Your subconnnittee has endeavored, by insulting ques- 
tions to my assistants and others, by giving publicity and countenance to the 
charges of rascals, and by refusing to listen to the truth and refusing to ex- 
amine public records to which your attention was directed, to publicly dis- 
grâce me and my office. 

"I propose to niake this letter public. 

"EespectfuUy, [Signed] H. Snowden Marshall, United States Attorney. 
"Hon. 0. G. Carlin, 

"Chairman Subcommittee of the Judiciary 

"Committee of the Ilouse of Eepreseutatives, 
";i2S Fédéral Building, New York, N. Y." 

The resolution further went on to find that in writing and publishing the 
letter the relater was guilty of a contempt of the Ilouse of Représentatives, 
and that when brought to the bar the Speaker should cause to be read to him 
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the flndings of fact and law of the spécial coiuinittee of tlie Ilouse charped 
vvith the duty of investisating into the contempt and that the relator should 
at that time be heard. The return then stated the circunistances, aH follows : 

On the 14th day of December, 1915, one B^rank Buchanan, a member of the 
House, preferred charges against the relator hereiu of the commission of cer- 
tain higli crimes and misdemeanors. On the 2Sth day of December a grand 
jury in the Southern district of New York, which had been in délibération 
at the time the said Buchanan made hls charges, brought In an Indictment 
against the said Buchanan and others, eharging them With a violation of the 
provisions of the Sherman Anti-Trust law. On the 12th day of Jannary, 1916, 
the said Buchanan submitted a resolution to the House that the conimittee 
on judiciary be directed to inquire into the alleged misconduct of the relator 
in certain partlculars, authorlzing the committee to send for persons and pa- 
liers, to take testiniony, etc., in pursuance of such inquiry. This resolution 
was referred to the committee on the judiciary, whlcli proceeded to act upon 
it. Thereafter, on the 27th day of January, lOlC, the chairman of the judi- 
ciary committee offered a resolution In the Ilouse that said committee be 
authorlzed to appoint a spécial committee to act on behàlf of the whole com- 
mittee to take testimony, with the same powers respecting . testimony as the 
committee at large. This resolution of January 27, 191G, was passed by: the 
House and on the Ist day of February, 1916, the chairman of the judiciary 
committee appointed three members, constituting a subeommittee, to Investi- 
gate said charges. 

The subeommittee, when organized, heard the testimony of certain witnesses, 
and determined to take testimony of other witnesses in the city of New York, 
which they did, among them one Léonard K. Holme, a reporter, who, on being 
questloned about a certain statement derogatory to the committee, published 
in a newspaper and emanating from him, declined to answer as to the sources 
of his supposed information. On the 4th day of March, 1916, the relator wrpte 
the letter heretofore set forth and dellvered it to the chairman of the sub- 
eommittee. Shortly thereafter on the same day lie dellvered it to thenews- 
papers In the city of New York, wlierein it obtained a large and wlde circula- 
tion, not only In that city, but in the District of Columbla and other parts 
of the United States. The House took action upon this letter on the 5th day 
of April, 1916, by a resolution appointing a sélect committee of five to con- 
sider the conduct of the relator in writing and publlshlug the letter. This 
committee invlted the relator to appear before them at the Capitol in Wash- 
ington, which he did, at which time he admitted that he wrote the letter and 
•stated that ail of it was true, and that under the same circunistances he would 
Write it again. The committee reported to the House that In tlielr judgnient 
the letter as a whole and in détail was defamatory and insultlng, and that the 
relator had been guilty of a contempt of the House in publlshing it, whereupon 
the resolution of June 20th, heretofore stated, was passèd and the warrant 
issued as aforesaid. 

The report of the sélect committee to investigate the contempt, which was 
made to the House on April 14, 1916, is annexed to the return. It contains 
Its flndings of fact as already stated, and also the considération of the law 
and facts, including a revlew of the authorities. The relator does not traverse 
the return. 

John Ç. Spooner and Charles P. Spooner, both of New York 
City, for petitioner. 

D. Cady Herrick, Martin W. Littleton, and Henry M. Goldfogle, 
ail of New York City, for respondent. 

LEARNED HAND, District Judge (after stating the facts as. 
above). [1-3] It was early settled that a commitment by the House 
of Communs for a contempt and breach of privilège was not examinable 
by anv court. Reg. v, Eaty, 2 Ed. Ray. 1105; Alexander Murray's 
Cases,' 1 Wils. 299; Brass Crosby's Case, 3 Wils. lS8;,/Rex: v. Hob- 
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house, 2 Chit. Rep. 207; Burdett v. Abbott, 14 East, 1; Case of the 
Sheriff of Middlesex, 11 Ad. & E. 273. Thèse cases came up in two 
ways, either by action of trespass against the serjeant at arms, as 
Burdett v. Abbott, supra, or more generally by habeas corpus, either 
after judgment, as Brass Crosby's Case, or after arrest, as Reg. v. 
Paty, supra, Alexander Murray's Case, supra, and the Case of the 
Sheriff of Middlesex, supra. It was even unnecessary to state, so 
hîgh did the Commons carry their prérogative, the grounds of the 
commitment. Reg. v. Paty, siipra, page 1106, per Gould, J. Indeed, 
the contempt in that case was for precisely the same act which the 
House of Lords had declared to be légal in Ashby v. White, 2 Ld. 
Raym. 938. Perhaps the strongest assertion of the immunity of the 
Commons in their judgments for contempt is to be found in the litiga- 
tion of which the great case of Stockdale v. Hansard, 9 Ad. & E. 1, 
was the beginning. There the Queen's Bench decided that a resolution 
of the Commons directing Hainsard, their printer, to distribute gen- 
erally their proceedings, wpuld not protect him in an action of libel. 
The question was argued and considered at great length, in the judg- 
ments of ail theS judges, how far the resolution of the House of Com- 
mons was beyond their scrutiny, and whether their prérogative was 
exempt from judicial control. After judgment the Commons did 
not appeal, and the sheriff levied and collected from Hansard, but had 
not paid over to the plaintiff, when the Commons issued a warrant 
for the Sheriff of Middlesex as for a contempt in mal<ing the levy, 
and committed both gentlemen to the Tower. The unhappy sheriff 
appHed tOi the court thereupon for habeas corpus, to which the lieuten- 
ant of the Tower returned that he held them by warrant of the 
Speaker for contempt and a breach of privilège. He set out the war- 
rant, which did not specify the nature of the contempt, and after 
full considération the same court, with one exception, that decided 
Stockdale v. Hansard, supra, remanded the prisoners to the Tower. 
Case of the Sheriff of Middlesex, supra. Certainly the prérogative 
of the House had been vindicated. 

The grounds repeatedly given for this immunity from control are 
that the House is a court, and a high court, with whose judgments no 
other court can interfère. At times the prérogative is merely put upon 
the traditional custom of the House — "lex et consuetudo Parliamenti." 
Some judges, as De Grey, C. J., in Brass Crosby's Case, supra, went 
so far as to say generally that the Commons were a final judge of ail 
their prérogative ; a dictum clearly overruled in Stockdale v. Hansard, 
supra. I do not, however, understand the language, which rests the 
power of the House of Commons in contempt, to indicate that they 
need be in the discharge of a judicial duty when the contumacious 
act occurs. The passages in Mr. Justice Miller's opinion in Kilbourn 
V. Thompson, 103 U. S. 168, 26 L. Ed. 377, which rèfér to this lan- 
guage, are not to be so understood. It is rather that in the exercise of 
their pOwer to punish for contempt they act as a court, and as such 
cannot be reviewed by another court. In none of the cases does it 
appear that the House was engaged in judicial duties, except perhaps 
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in Reg. V. Paty, supra. The right of the House to be so regarded itself 
rests upon immémorial custom. 

That the power to punish for contempt is not inhérent, according 
to English notions, in any législative assembly, is, however, shown by 
the treatment of contempts of provincial assemblies by the Privy 
Council. At first it seems to hâve been supposed that they had such 
powers. An editor in the island of Jamaica published matter which 
was held by the Assembly to be a "breach of privilège" — just what 
does not appear. For this he was committed by that body, and 
afterwards sued the serjeant at arms and the Speaker. Baron Parke, 
who delivered the judgment upon appeal (Beaumont v. Barrett, 1 Moo. 
P. C. 59), rested the power, which the court upheld, upon the in- 
hérent right of ail législative assemblies to protect themselves, not 
only against direct impediments to the exercise of their duties, but 
against libels reflecting upon their authority. This décision was over- 
ruled, however, in Kielly v. Carson, 4 Moo. P. C. 63, where Baron 
Parke also delivered the judgment of the court. In that case Kielly 
had threatened a member of the Newfoundland House of Assembly 
outside the meeting place itself. When brought before the House he 
repeated his contumelious conduct, and indeed seems to hâve re- 
doubled it. He was committed, and he sued in trespass on his release. 
Baron Parke excluded from considération so much of the contempt 
as occurred before the House, because the justification was in bar, 
and, if the original arrest was illégal, it was no bar. He thought that 
such an assembly had the power to protect themselves against im- 
pediments to their proceedings, but not to punish past misconduct. 
This décision was followed in Fenton v. Hampton, 11 Moo. P. C. 347, 
where the Suprême Législative Assembly of Van Diemen's Land had 
committed for contempt a witness who refused to testify at an inquiry, 
instituted, apparently with full authority, by that body. It was also 
followed in Doyle v. Falconer, L. R. 1 P. C. 328, where the Assembly 
of the island of Dominica had committed a member for abusive lan- 
guage before the House directed to the Speaker. The right of a 
provincial assembly to protect itself from "direct impediment" would 
seem, therefore, to go hardly further than to remove the ofifender. 

The first case in this country appears to be Anderson v. Dunn, 6 
Wheat. 204, 5 L,. Ed. 242, where in an action of trespass against the 
serjeant at arms of the House of Représentatives the Suprême Court 
held good a plea in bar justifying under the warrant of the Speaker 
directing the arrest of the plaintiff generally for a breach of privilège 
of the House and for a contempt of its dignity and authority. The 
plea recited that the imprisonment undef the warrant continued till 
the House had concluded its inquiry and had found the plaintifï 
guilty, after which he was reprimanded and discharged. The plea 
did not show the nature of the contempt, and the décision is open to 
several jx)ssible explanations, one of which may be that since the 
House had the power of a court to punish for some contempts, and 
in so doing acted judicially, no other court could examine the judg- 
ment. If so, it is certainly overruled by Kilbourn v. Thompson, 103 
U. S. 168, 26 L. Ed. 377.. In that case, however, the plea stated the 
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nature of the contempt, and possibly Anderson v. Dunn is to be there- 
f ore distinguished, as indicated on page 229 of the opinion in^ 6 Wheat. 
(5 L. Ed. 242), upon the theory that the plea was consistent with 
a contempt in the présence of the House. Whether the plea ought 
not to hâve been invahd, unless it alleged a good défense under ail 
the possible cases covered by its broad languagCi is a question of 
pleading which is, with déférence, extremely doubtful, but nevertheless 
that may hâve been the basis of the décision. In any case the power, 
however^ brOad, was sustained upon its inhérent necessity to protect 
the House in the exercise of its duties. I do not regard it as deciding 
more than that there are some cases in which such a power exists. 

Ex parte Nugent, Fed. Cas. No. 10,375, was a case of habeas corpus 
to release the relator under the foUowing circumstances : The Senate 
was deliberating upon a treaty in secret session, and some one un- 
known disclosed certain particulars to the relator, a reporter for the 
New York Herald. The reporter was summoned before the bar of 
the Senate, was sworn, and refused to answer certain questions rel- 
evant to the discovery of the person from whom he got his in- 
formation. For this he was committed to the serjeant at arms until 
f urther order. The court, the Circuit Court of the District of Columbia 
in banc, héld that the commitment of the Senate was not reviewable 
by a court, in analogy with the practises of the Houses of Parliament, 
but that, if it were, at least it appeared that the Senate was acting 
in a matter over which it had fuU powers, and that the inquiry and 
contempt as a means of efïecting the inquiry were incidents to the 
discharge of its constitutional powers. 

Kilbourn v. Thompson, 103 U. S. 168, 26 L. Ed. 377, was an action 
of trespass against the serjeant at arms, the Speaker, and several 
members of the House of Représentatives. The House had instituted 
an inquiry into the existence of a "real estate pool" which it thought 
to be connected with a debt due the United States. The debtor, Jay 
Cooke & Co., had become bankrupt, and its trustée had effected a 
settlement of its affairs. The House passed a resolution appointing 
a committee to inquire into the settlement ip question and into the 
relation of the "pool" with the debtor's property. The committee 
summoned the plaintiff before them and asked him the names of the 
"pool" members and to produce certain records. He refused, and 
was committed to the serjeant at arms, who held him for about six 
weeks, and then delivered him to the marshal of the District Court. 
Thèse f acts being set up in bar, the plaintiff demurred. The Suprême 
Court sustained the demurrer in an opinion by Mr. Justice Miller. 

The exact scope of the décision is no more than to hold that the 
House's commitment was not conclusive upon the court, at least until 
it appeared that the House was engaged upon an inquiry within its 
constitutional powers, and that the inquiry in question was not such. 
In the discussion it was said that the privilèges of the House were 
not to be gathered in any way from English parliamentary précédents, 
which depended upon the customs of the several houses, and especially 
upon the fact, recited in many of the opinions of Engli.sh judges, that 
the House of Gommons, as well as the House of Lords, was a court. 
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and as such enjoyed the immunity from review of its proceedings by 
another court which was always accorded to judicial proceedings. 

The question whether the House of Représentatives had any powers 
to commit as for a contempt in the exe^rcise of its législative duties 
was expressly reserved from considération (103 U. S. 189, 26 L. Ed. 
2,77); but it was thought (103 U. S. 190, 26 L. Ed. 377) that in pro- 
ceedings for impeachment either House would hâve the same powers 
as a court in relation to the production of testimony, and perhaps, 
also, if engaged in a contested élection of its members, as to which it 
was given full judicial powers. That the court supposed the action 
of the House in preferring articles of impeachment, including the pre- 
liminary inquiry for that purpose, to be judicial in its character, seems 
to me clearly indicated in the opinion. 103 U. S. 184, 190, 191, 26 E. 
Ed. 377. This ought perhaps to f oreclose any f urther discussion ; but, 
as the language was certainly obiter, I shall discuss the question later. 

In Interstate Commerce Commission v. Brimson, 154 U. S. 447, 485, 
155 U. S. 3, 14 Sup. Ct. 1125, 15 Sup. Ct. 19, 38 L. Ed. 1047, 39 L. 
Ed. 49, the court obiter likewise said that the powers of Congress to 
impose a fine and imprisonment were confined to the exercise by either 
House of its right to punish disorderly behavior of its members and 
to procure testimony in élection and impeachment cases and in cases 
which might involve the existence of the Houses themselves. In Re 
Chapman, 166 U. S. 661, it was said obiter, on pages 671 and 672, 17 
Sup. Ct. 677, 41 E. Ed. 1154, that both Houses had the unquestioned 
right to treat as a contempt a refusai to answer proper questions put 
to a witness in a constitutional inquiry instituted by them. 

The State of the law, so far as decided, therefore, seems to be only 
this : That the House of Représentatives bas not inherited the pré- 
rogative in matters of contempt of the House of Commons, and that 
its commitments are open to inquiry, at least to the extent of discov- 
ering whether the commitment was an incident to the exercise of some 
constitutional power. Nevertheless it bas a Hmited power to commit, 
and in the exercise of that power it enjoys immunity from review by 
a court which necessarily has no appellate jurisdiction. The last state- 
ment is certainly the law, if any part of Anderson v. Dunn, supra, 
survives, which I think it does. The question in this case, therefore, 
is of first impression in spite of ail the décisions which bave been 
cited. It turns, I think, upon three considérations: First, whether 
the House was engaged upon a constitutional duty; second, whether 
in that duty it had any powers to punish for contempt ; third, whether 
that power went beyond compulsion to produce testimony, and in- 
cluded the power to punish contumacious language directed against 
itself, and published while the matter was still under considération. 

That the House was in fact engaged in a constitutional inquiry 
admits of no doubt. The resolution submitted to the judiciary com- 
mittee was aimed at the impeachment of the relator, and the subcom- 
mittee was charged with duties ancillary to that inquiry. Of course,, 
the manner of the discharge of those duties by the subcommittee is 
not relevant to the case now at bar, so long as they assumed to be 
acting under the resolution. It was faintly suggested on the argu- 
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ment that contumelious language directed towards the subcommittee 
was différent from that directed to the House as a whole; but I 
scarcely think that question deserves much discussion, and I pass it by. 

The next question is whether the House has any powers of pun- 
ishing Gontempts, and that I deem settled by the uniform expressions 
of the Suprême Court. It is true that, except Anderson v, Dunn, 
supra, there has been no décision uponthat question; but the power 
has always been presupposed in ail the discussions, and the question 
throughout has concerned its limitations. Therefore it would alto- 
gether misconceive the effect of those décisions to take them as going 
so far as Fenton v. Hampton, supra, or Doyle v. Falconer, supra. 
There may, indeed, be sorrie question even of the power to compel the 
production of évidence when engaged in a purely législative matter, 
though even then the réservation made in Kilbourn v. Thompson, 
supra, seems matched by the language in Re Chapman, supra. When 
engaged in an impeachment, however, there can be no question that 
the House has some such powers, at least for the production of évi- 
dence, unless the language is to be disregarded, even of Kilbourn v. 
Thompson, supra, which most straitly confined its powers. 

The case at bar does not, however, concern the House's power to 
compel the production of évidence, but the power to protect itself 
against the pressure which may arise from insuit, abuse, or clamor 
while deliberating upon the finding of articles of impeachment. It 
will not, I think, be questioned that at commbn law it was a contempt of 
court to assail the motives and conduct of a court, at least while the 
matter was pending and open. Such was early held to be the rule 
in fédéral courts. Hollingsworth v. Duane, Fed. Cas. No. 6,616; 
United States v. Duane, Fed. Cas. No. 14,997. And such, indeed, has 
beeii held, even after Revised Statutes, § 725, in United States v. 
Toledo Newspaper Co. (D. C.) 220 Fed. 458, provided the publication 
be calcula ted to obstruct the administration of justice. I should not 
doubt that if Revised Statutes, § 725, does not apply a court has such 
a power. The question hère is, therefore, whether the House while 
so engaged has the powers of a court. Suppose, for example, that, 
during the trial of an impeachment in the Senate, some one should pub- 
licly threaten the members unless they decided as he thought just, 
and suppose such threats were spread broadcast and greatly inflamed 
public feeling; I should hâve no question of the Senate's power to 
inquire into the case and punish the offender. The Senate in such a 
case is clearly a court, and by analogy would hâve the common powers 
of a court when not legally abridged. If so, the letter of the relator, 
if addressed to the Senate, or to a Senator, while engaged in such a 
trial, would be cognizable in the same way, becausethe question as to 
how far it in fact touched the court in the exercise of its duties would 
be involved in the power to décide the case at ail, nbr would a co- 
ordinate court undertake to détermine whether the gravity of the 
aspersions upon the Senate was enough to affect its conduct, assum- 
ing that that is the heart of the evil. 

Now there is no différence between the case supposed and that at 
bar, except that the House was not engaged in a trial, but in consider- 
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ing the preferring of articles. The relater insists that in that capacity 
they hâve none of the powers of a court, for their function is not ju- 
dicial. I take it that when trying their own members for expulsion or 
admission, or for miscoriduct, there could be no doubt, unless they 
are not to hâve the common-law powers of a court; but the case at 
bar is not quite that. It is, indeed, unwise to attempt any rigid défini- 
tion of what is executive, or législative, or judicial. The distribution 
of such functions has in no country, not even our own, been by à 
priori rules of political dogmatism. Executives make ordinances and 
try and dismiss , their inferiors; Législatures détermine facts from 
évidence and try their members; judges constantly make new rules 
of law with prospective validity. Yet it is true that in the main courts 
are concerned with the détermination of existing facts, and with 
deciding how far they fit into existing authoritative rules. 

But it by no mèans follows that courts must always dispose of the 
controversy before them; they may at times do no more than déter- 
mine that a trial must go on elsewhere. A judge who hears a crim- 
inal complaint, and décides only that the défendant shall be held for 
trial, acts as much as a court as when later he sits with a jury, and 
both finally dispose of the matter. He hears the évidence, décides 
what it proves, and whether the facts count in law. A grand jury 
performs exactly the same duties as a petit jury, except that its 
hearing is ex parte, and it need not be so clear in its convic- 
tions. It has always been treated as a part of the court, and its pre- 
sentments lay the foundation for contempts. An impeaching body is 
in this class; its duties require it to do what the tribunal of trial must 
do, though the conséquences be dififerent. It is true that it may only 
put the respondent to a trial ; but this is not always the limit of its 
powers. There is, for example, in the Constitution of the state of 
New York (article 6, § 13) a provision which suspends an impeached 
judge until he is acquittad. It would be an extrême position to assert 
that a House whose impeachment had that resuit was not acting ju- 
dicially, yet it would be capricious to say that if the judge was not 
suspended, but must only stand trial, the character of the duties is 
changed. 

That the finding of such articles is a judicial undertaking, indeed, 
seems to me too clear for question. Still it does not follow that the 
House has the powers of a court whenever it acts judicially. As sug- 
gested by the relator, a district attorney who is examining into a prp- 
posed prosecution may be acting judicially, but he certainly has not 
the powers of a court. In the absence of any précédents it might, 
indeed, be a matter of doubt, though I confess that it would seem 
to me arbitrary to deny the powers customary to courts to a body of 
equal dignity with any court while it was acting judicially. But the 
case is not bare of précédents, because the presupposition in ail. cases 
is that the House, when judicially engaged, has the powers of a court. 
The question about which diflferences havè arisen is only whether there 
can be any scrutiny of the nature of the duties upon which it is en- 
gaged. I can see no rCaspn for curtailing the customary extent of, 
the power to commit in the case of the House below what courts théqi- 
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selves enjoyed at common law, unless it were based upon suspicion 
of the possible greater abuses of such powers. That would be, of 
course, an inadmissible considération, if it were true, and it is hap- 
pily not justified in history. While, therefore, as I hâve said, there 
is no actual décision upon the point raised, it seems to me that there 
is both reason and précèdent for the position that the House, while 
deliberating upon articles of impeachment, has jurisdiction to déter- 
mine whefher a publication is a contumacious assault upon its freedom 
of action. If so, the warrant in the case at bar was within its juris- 
diction. I should hâve no right to express any opinion upon the letter, 
or whether it justifies any punitive action by the House; that lies 
within its own exclusive détermination. It certainly touched the con- 
duct of certain of its members in their judicial duties, ànd it may be 
judged to be of a character likely to affect them in the discharge of 
those duties. The questions whether the conduct of those members 
was such as justified the comment, and, if so, whether the dignity of 
the House sufifers more by the punishment of a just indignation, than 
by a récognition of its justice, are quite withoùt the scope of this 
inquiry; once the power be recognized, they are comprised in its 
exercise. 

I am, of course, aware that the implications of such a holding are 
to make it possible for the House to treat as a contempt criticism of 
its conduct pending impeachments by the press generally. Such a 
power involves the possibility of abuse like every other power, es- 
pecially when in the hands of one who is at once the judge and the vic- 
tim. On the other hand, it must bé conceded that the absence of 
such power puts the House at the mercy of a public pressure that 
may at tirries actually prevent a fair and impartial détermination of 
an individual's rights. It may be better that such offenses should 
come before a separate tribunal, unaffectèd by the sting of personal 
insuit; but there is at présent no such tribunal. It has been the tradi- 
tional method of the law we bave inherited to trust to the mâgnanimity 
of courts to disabuse themselves of such motives. Perhaps that policy 
is too trustful of human nature ; but I certainly hâve nô right to 
assume that the House of Représentatives are less capable of exer- 
cising as much self-restraint as any other oiïicial charged with kindred 
duties. Indeed, the public resentment which an abuse of such powers 
is apt to bring may well be a more effective means of control upon a 
popular body than upon courts whose tenure exempts them f rom the 
immédiate efïects of their conduct. 

Finally, it must be remembered that public criticism of courts has 
in any eVent no propriety until the case be decided. The ruiing in 
the casé at bar does not imply the right of the House to treat as a 
coriternpt statements made while législative questions are pending 
beforë it. At such times discussion and criticisrri are indispensable; 
it is usef lil' that the conflict of public interests, of which législation is 
a legitimate résultant, should be vocal 'and iree. Where, however, 
the duty is judicial, the case ÎS quite diflfererit. In. such cases a habit 
of public app'eal breeds â state of nïirid in the tribunal atvariance 
witn the first dutifes of a judge, and any value it could havè, even in ex- 
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treme cases, is not a counterweight to the dangers of its récognition 
as lawful. 

In fact, however, ail such matters are beside the point, if the power 
be fairly deducible from the existing law. This I think it is, and, if 
so, spéculation upon its value is irrelevant. 

The relator will be remanded to the custody of the serjeant at arms, 
and the writ dismissed. 



THE ZULIA. 

(District Court, E. D. New York. May 29, 1916.) 

1. Shipping <@=>132(3) — Liabidity for Damage to Cargo — Burden of Proof. 

The burden of proof to show that damage to cargo after it had been 
delivered to the ship was from a cause withln an exception in the bllls 
of lading rests on the carrier. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 479-481 ; Dec. 
Dig, .®=»132(3).] 

2. Shipping ®=3l22 — Liabihty for Damage to Cargo — Négligence of Steve- 

DORE. 

As between shlpper and carrier, a stevedore, although an independent 
contractor, is a servant of the shipowner, for wliose négligence, resulting 
in damage to the cargo, he is responslble. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 452, 453, 456, 
457 ; Dec. Dig. ®=>122.] 

3. Shipping <&:^141(3) — Liability for Damage to Cargo — Périls of the Sea. 

Damage to cargo, whlch had been loaded, by reason of the slipplng of 
a heavy steel rod from the sllng whlle belng lowered through a hatch- 
way, whlch broke through the bottom and caused the sinking of the sliip, 
was not from a péril of the sea, withln an exception in the bllls of 
lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 498 ; Dec. Dig. 
<S=>141(3).] 

4. Shipping i|5=>141(1)— Liability for Damage to Cargo — Exceptions in 

BiLLS OF Lading. 

Nelther is such damage withln exceptions relleving the carrier from 
liability for damage caused by "dangerous goods shlpped wlthout full dis- 
Closm'e of thelr nature," or by "insufficiency of packages" ; the ship- 
owner and stevedore havlng full knowledge of the nature of the shlpment 
and method of packing. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 493, 497, 499 ; 
Dec. Dlg. ®=5l41(l).] 

5. Shipping (g=»138 — Liability for Damage to Cargo — Harter Act. 

Damage resulting to cargo whlle the vessel Is belng loaded at her pier 
Is not damage resulting from "faults or errorsi In navigation or in the 
management of the vessel," withln the exemption of Harter Act Feb. 13, 
1893, c. 105, § 3, 27 Stat. 445 (Comp. St. 1913, § 8031), 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dig. 
<S=»138.] 

6. Négligence <S=>121(2) — Actions for Négligence — Evidence — Res Ipsa 

loquitur. 

When a thlng whlch causes damage Is under the exclusive control of a 
persoh, and the occurrence is such as Ih the ordinary course of things does 
not happen if the person havlng such control uses proper care, it affords 

®::s>'For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
235 F.— 28 
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reasonable évidence, in the absence o£ explanatlon, that the damage arose 
from that i)erson's want of care. 

[Ed. Note.— For other cases, see Négligence, Cent. Dlg. §§ 218, 225, 271; 
Dec. Dlg. ®=5l21(2).] 

7. Shipping <®=>132(5) — Liabilitt roB Damage to Cargo— Négligence in 

LOADING. 

A shlpper Of a number of steel drill stems for oll wells, each 35 feet 
long and weighlng 3,500 pounds, packed each in a wooden box. The load- 
Ing was under the joint management of the shipowner and a contracting 
stevedore. In loadlng, one of the rods broke through the end and sllpped 
from the box. Thereafter a portion of the box was eut away, so that the 
hoistlng chains eould grlp the rod, and a block, called a "preventer," was 
also attached to one end of the box to prevent it from breaking out. 
However, oné of the' rods sllpped from the sllng while being lowered 
through the hatch, and broke a hole in the bottom of the ship, causlng it 
to slnk and other cargo to be damaged. Held, that the shipper was not 
Uable bécause of the manner of boxlng, which was usual and also known 
to the shipowner and stevedore, and that on the évidence the stevedore 
was not chargeable wlth négligence whlch would exonerate the shipowner 
from llability for the damage to other cargo. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 483, 484; Dec. 
Dig. <®=>132(5).] 

In Admiralty. Suits by the Transatlantische Gûterversicherungs Ge- 
sellschaft, in Berlin, by Laura Moore (two cases), and by Edward A. 
Meyer and others against the steamship Zulia (the Atlantic & Carib- 
bean Steam Navigation Company, claimant), with the F. & J. Auditore 
Company, Incorporated, and the Caribbean Petroleum Company, im- 
pleaded. Decree for libelants against the claimant alone. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for libelants. 

Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin, 
John M. Woolsey, and George W. Prettyman, ail of New York City, 
of counsel), for claimant-petitioner. 

Cass & Apfel, of New York City (Alvin C. Cass, of New York City, 
of counsel), for respondent F. & J. Auditore & Co., Inc. 

Burlingham, Montgomery & Beecher, of New York City (Roscoe H. 
Hupper and Norman B. Beecher, both of New York City, of counsel), 
for respondent Caribbean Petroleum Co. 

VEEDER, District Judge. Thèse libels are brought to recover dam- 
age to cargo by sea water in the sinking of the steamship Zulia, on 
December 8, 1913, at Pier 11, Pierrepont street, Brooklyn, N. Y., 
while she was being loaded with cargo by the F. & J. Auditore Com- 
pany, Incorporated, a contracting stevedore, impleaded by pétition. 
The stevedore was engaged at the time in taking on board a case or 
box 35 feet long containing an iron shaft weighing 3,500 pounds, which 
was part of an equipment of an oil well shipped by the Caribbean Pe- 
troleum Company, one of the respondents impleaded by pétition. 
When the shaft in its box was suspended over No. 2 hatch of the 
steamship, the shaft slipped out of the box and sling into the hold, 
tearing a hole in the bottom of the steamship and causing her to sink. 

®=!»For other cases see same toptc & KBY-NUMBER In aU Key-Numbcred Digests & Indexes 
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The loss complained of relates to cargo which had been loaded prior 
to this event. 

There are four parties bef ore the court in this litigation : The inno- 
cent cargo owners, hereinaf ter called the Hbelants ; the steamship ZuHa 
and her owner, hereinaf ter called the shipowner; F. & J. Auditore 
Company, Incorporated, contracting stevedore, hereinafter called the 
stevedore; and the Caribbeàn Petroleum Company, the shipper of the 
shaft which caused the damage, hereinafter called the shipper. 

The bills of lading had not been issued for the cargo at the time of 
the accident, but dock receipts had been delivered to the several ship- 
pers, which would hâve been exchanged in regular course of business 
for a line bill of lading of the Red D Line, the trade-name under which 
the claimant operated the steamship Zulia. This receipt contained the 
folio wing provision : 

"No responsibillty being assumed while awaitlng loadlng for loss or damage 
by flood, flre, strikes, boycott or any other cause specified in tlie Red D line 
steamshlp's bill of lading, whicli is hereby made part hereof." 

The Red D Line bill of lading contained the foUowing clauses: 

"That the carrier shall not be liable for loss or damage occasioned by périls 
of the sea or other waters, * * * by any latent defect in hull or machln- 
ery or appurtenances or unseaworthiness of the steamer, whether existing at 
the time of shlpment or at the beginnlng of the voyage, provided the owners 
hâve exerclsed due diligence to make the steamer seaworthy, * * » rust, 

* * * or any loss or damage arising from the nature of the goods or In- 
sufficiency of packages." 

"That shippers shall be liable for any loss or damage to steamer or cargo 
caused by * * * dangerous goods shipped without fuU dlsclosure of their 
nature, whether such shipper be principal or agent." 

It was alleged in the answers and pétitions in the several cases that 
the case of shafting, above mentioned, was by reason of its weight, the 
improper nature and construction of the case or box in which it was 
packed, and by reason of the fact that the shafting or pipe was not 
properly secured in the box, "dangerous goods" within the meaning of 
the bill of lading clause. It was further pleaded that, inasmuch as the 
box or shafting was shipped without full disclosure to the ship, her 
owner or agents, of the danger involved in its handling, the shipper was 
responsible for any damage caused by the shaft. 

The Harter Act was also pleaded, to the effect that a steamer prop- 
erly manned, equipped, and supplied is not liable for losses resulting 
from faults or errors in navigation or management thereof, or for 
losses arising from — 

"dangers of the sea or other navigable waters, * * * or the inhérent de- 
fect, quality, or vice of the thing carried, or from insufflciency of package, 

* * * or for loss resulting from any act or omission of the shipper or owner 
of the goods, his agent or représentative." 

It appears from the évidence that the shaft in question was 35 feet in 
length, 6 inches in diameter throughout its main length, and weighed 
3,500 pounds. For some space at both ends the diameter of the shaft 
was Sy^ inches. As delivered on the dock for shipment, it was in- 
closed in a wooden box made of 2-inch material, with 2-inch end pièces 
secured by 20-penny nails 4 or 5 inches long. At the ends and at reg- 
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ular intervais along its length the box was reinforced with métal bands. 
As packed the 814-inch ends fitted snugly in the interior of the box. 
Apparently the shaft was 2 inches shorter than the interior length of 
the box. This shaft was one of 16 which had been supplied by an- 
other Company on an order from the shipper for "16 drill stems prop- 
erly packed for sea shipment." They were delivered at the Red D 
Line dock without ever having been seen by the shipper. 

The stevedore proceeded to load the packages by means of a chain 
around the box. By means of the ship's winch the boxes were first 
dragged up a gangway, then suspended over the hatch, and finally 
tilted and lowered through the hatch into the steamer's hold. In this 
method of loading, the box was relied upon for support, and when 
the package was suspended over the hatch the weight of the shaft 
was thrown upon the lower end pièce. When the third package was 
being lowered in this way into the hold, the end pièce gave way and 
the shaft sHpped out of the box. Thereupon, after an investigation 
by the stevedore and the shipowner's pier superintendcnt, a new 
method of opération was employed by the stevedore. About a third 
of the distance from one end of the box the covering was eut away 
for a considérable space; that is, within such space two of the four 
sides of the box were entirely removed, as were also half the width 
of the remaining two sides. This left the parts of the box above and 
below this point connected only by the remaining triangular strip of 
one corner of the box. Two pièces of wood were laid upon the sur- 
face of the exposed portion of the shaft, and then a chain was wound 
around the shaft and box at this point. At the end of the box farthest 
removed from the place where the box covering had been eut away, 
a heavy wooden block, called a "preventer," substantially the width 
of the bottom of the box, and extending beyond the end on two sides, 
was secured by heavy ropes leading up to and fastened upon the 
chain around the shaft. By means of a tackle secured to the chain 
the package was then dragged up the inclined skid or gangway, sus- 
pended over the hatch, tilted, and lowered into the hold. In this 
method of opération, when the package was lowered through the hatch, 
the weight of the shaft was substantially thrown upon the preventer 
at the lower end. The only additional support was dépendent upon 
the possible grip of the chain around the shaft. In this way five more 
of thèse packages were safely loaded. When the sixth was being 
lowered through the hatch, the shaft somehow got free, ran out of 
the lower end of the box and off the preventer, stove a hole in the 
bottom of the ship, and caused her to sink. In the fall the box was 
broken in two pièces at the point where it had been eut into, but noth- 
ing else gave way; the chain, ropes, and preventer were ail intact. 
There was no direct proof of the cause of the mishap. None of the 
witnesses actually saw the whole opération. 

[1] First in order of considération cornes the case of the libelants. 
It is admitted that the shipowner is a common carrier, and that li- 
belants' goods were damaged while in its custody. Under thèse cir- 
cumstances the only question to be deterrhined as between the libel- 
ants and the shipowner is whether the case falls within any of the 
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exceptions in the bill of lading. The bùrden of showing that the dam- 
age arose from one of the excepted causes is Upon the carrier. The 
Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. 
Cas. 748. 

[2] Of the three exceptions relied upon by the shipowner, the first 
is that the loss in this case resulted from a péril of the sea. In the 
considération of this question the libelants are in no way concerned 
with any question of négligence on the part of the stevedore. The 
loading of the cargo is a duty whichthe shipowner is bound to per- 
form as part of the contract of carriage. Consequently, it is wholly 
immaterial to the shipper whether the shipowner performs this duty 
through its own gênerai employés or through an independent contrac- 
tor. The shipper's contract is with the shipowner; so far as he is 
concerned the stevedore is the servant of the ship. 

[3] It is unnecessary to attempt to define a péril of the sea. Each 
case must be determined upon its own facts. It does not seem to me 
that the shipowner's contention dérives any substantial support from 
the English authorities. In any event the décision of the Suprême 
Court in the case of The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 
L. Ed. 234, is conclusive of this issue. In that case it appears that a 
steamer was lying at a dock in the harbor of New York, discharging 
a gênerai cargo which consisted in part of several cases of detonators. 
Without any négligence on the part of any one concerned in the trans- 
portation or discharging of the cargo, one of the cases of detonators 
exploded, tearing a hole in the side of the ship, in conséquence of which 
water rushed into the ship and caused extensive damage to other 
cargo. An action was brought by the consignée of a quantity of sugar 
which was on board the vessel. The bill of lading under which the 
sugar was carried contained a provision that the carrier should not 
be liable "for loss or damage occasioned by the périls of the sea or 
other waters." The court, after an exhaustive review of the authori- 
ties, held that the loss did not fall within the exception, saying : 

"The explosion, in conséquence of wliich, and througli the hole made by 
which, the water immediately entered the ship, must be considered as the 
prédominant, the efficient, the pro.xlmate, the responslble cause of the damage 
to the sugar, according to each of the tests laid down in the judgments of this 
court, above referred to. The damage to the sugar was an efCect which pro- 
ceeded inevitably, and of absolute necessity, from the explosion, and must 
therefore be ascribed to that cause. The explosion concurred, as the eificient 
agent, with the water, at the instant when the water entered the ship. The 
inflow of the water, seeking a level by the mère force of gravitation, was not 
a new and independent cause but was a necessary and instantaneous resuit 
and effect of the burstlng open of the ship's side by the explosion. There 
being two concurrent causes of the damage^the explosion of the detonators, 
and the inflow of the water — without any appréciable interval of time, or any 
possibility of dlstinguishing the amount of damage done by each, the explosion, 
as the cause which set the water in motion, and gave it its efficiency for harm 
at the time of the disaster, must be regarded as the prédominant cause. It 
was the primary and etîiclent cause, the one that necessarily set the force of 
the water in opération ; it was the superlor or controUing agency, of which 
the water was the Incident or Instrument. The Inflow of the sea water was 
not an intermedlate cause, disconneeted from the primary cause, and self- 
operating ; it was not a new and independent cause of damage ; but, on the 
contrary, it was an incident, a necessary incident and conséquence, of the ex- 
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plosion ; and it was oiie of a continuons chain of events brought Into belng by 
the explosion — events so linked together as to form one continuons whole." 

According to the récent English case of Stott (Baltic) Steamers, 
Ltd., V. Marten, [1914] 3 K. B. 1262, it cannot be said that: 

"Merely because the récipient of goods is a tliing whicli is golng to engage, or 
If you please is at the moment engaged, In a marine adventure, the fact that 
she is injured by puttlng goods on board is a. péril of the sea." 

It is settled in this country by the case of The G. R. Booth, supra, 
that if the prédominant cause i s not in itself a péril of the sea, the 
simultaneous entry of sea water does not make it such. 

[4] The shipowner's contentions that the damage was caused by 
"dangerous goods shipped without full disclosure of their nature," or 
"arose from insufficiency of packages," are obviously untenable. It 
would involve a violent construction of the language quoted to say 
that an ordinary steel shaft inclosed in a wooden box comes under 
the head of dangerous goods. Even if it could be so construed, there 
was in this instance a full disclosure, inasmuch as the shipowner and 
the stevedore were fully aware of the nature of the shipment and of 
the method of packing before the accident occurred. With respect 
to insufficiency of packages, it is suffiçient to point out that this pro- 
vision obviously refers to the insufficiency of the packages which con- 
tain the goods damaged. But I may also refer to my conclusion, infra, 
that the character of the package containing the shaft was not a 
cause which contributed to tlie sinking of the steamer. 

[5] The shipowner's final contention is that, inasmuch as the Zulia 
was seaworthy and in ail respects properly manned, equipped, and 
supplied, the libelants' damage, if due to any fault, was "damage or 
loss resulting from faults or errors in navigation or in the manage- 
ment of said vessel," and therefore the shipowner is exempt from lia- 
biHty under section 3 of the Harter Act. In view of the conclusion 
at which I hâve arrived that the évidence does not disclose any fault, 
this contention need not be discussed in détail. But it may be pointed 
out that it is disposed of by what the Suprême Court said in the case 
of The Germanie, 196 U. S. 589, 25 Sup. Ct. 317, 49 L. Ed. 610, where 
the damage was due to négligence in unloading cargo : 

"Nevertheless, in a practieal sensé, the ship was not under management at 
the tlme, but was the inert ground or floor of actlvlties that looked not to 
lier, but to getting the cargo ashore. And this considération brings to light 
the limitation of the section, adopted by the court in The Glenochil, [1896] 
Prob. 10, and sanctloned by this court in Knott v. Botany Mills, 179 U. S. 69, 
73, 74 [21 Sup. Ot. 30, 45 L. Ed. 90], to faults 'primarily cohnected with the 
navigation or the management of the vessel and not with the cargo.' " 

Upon established principles of law, therefore, the libelants are enti- 
tled to decrées against the ship under their contracta for carriage. 
Beyond thjs point, the question of ultimate liability, ràised by the ship- 
owner's pétition, can only be determined upon a finding of négligence. 
Upon ail the évidence T am unable to find either of the respondents 
impleaded guilty of any fault contribilting to this accident. 

[6] The loading of this shaft was under the joint management and 
control of the shipowner and the stevedore. The stevedore deter- 
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mined the method of opération and carried it out; the hoistlng was 
done by the ship's winch. When a thing which causes damage, with- 
out fault on the part of the complainant, is under the exclusive con- 
trol of a person, and the occurrence is such as in the ordinary course 
of things does not happen if the person having such control uses proper 
care, it affords reasonable évidence in the absence of explanation that 
the damage arose from that person's want of care. "Res ipsa loqui- 
tur." This doctrine means, as stated in the récent case of Sweeney 
V. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, Ann. Cas. 
1914D, 905: 

''That the facts of the occurrence warrant the interence of négligence, not 
that they compel such an inference; that they furntsli clrcumstantlal évi- 
dence of négligence, where direct évidence of It may be lacklng, but it Is évi- 
dence to be weighed, not necessa rlly to be accepted as sufflclent ; that they 
call for explanation or rebuttal, not necessarily that they require it ; that 
they niake a case to be decided by the jury, not that they forestall the verdict. 
lies Ipsa loqultur, where it applles, does not convert the defendant's gênerai 
issue Into an affirmative défense. When ail the évidence is in, the question 
for the jury is, whether the prépondérance is wlth the plaintifE." 

[7] The maxim is based in part upon the considération that, where 
the exclusive control of the thing that caused the damage is in a per- 
son, it is within his power, and not in the power of the complainant, 
to produce évidence of the actual cause. Hère neither the stevedore 
nor the shipowner was in exclusive control of the loading ; the con- 
trol was joint. The record is barren of direct proof of the cause of 
this mishap. It would seem that an immédiate inquiry must hâve 
disclosed the facts. No such investigation was made. However, even 
if the failure to explain the event as fuUy as the means then available 
would seem to permit should be deemed conclusive, the shipowner can- 
not shift its liability to the stevedore, for it is in pari delicto. The 
shipowner's pier superintendent was présent and on duty, and ail avail- 
able means of ascertaining the facts were available to him. 

So far as the évidence goes, neither the shipowner nor the stevedore 
was négligent in the premises. In the absence of direct proof as to 
what really caused the shaft to fall, various théories hâve been ad- 
vanced as to what may hâve happened. It is suggested that the winch 
may bave jerked, and that the shaft may hâve swung against the side 
of the hatch. But thèse excursions into the realm of spéculation de- 
rive no support from the évidence. Evidence of négligence must be 
sufficiently clear, distinct, and preponderating to convince, without 
resort to conjecture. As Judge Thomas said in The Baron Innerdale 
(D. C.) 93 Fed. 493, courts are required to examine, compare, analyze, 
infer, weigh, and strike the balance of probabilities ; but they are not 
required to hazard opinions that a person has been négligent, without 
the présentation of intelligible and substantial facts tending to estab- 
lish the accusation. A question of fact may be refined to such a de- 
gree that an accurate solution is beyond any reliable intellectual pro- 
cess. 

The stevedore seems to hâve taken every reasonable précaution. 
After his first expérience with a shaft breaking loose he adopted, after 
careful examination, a method of loading in which practically no reli- 
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ance was placed upon the box inclosing the shaft. Appareil tly it dif- 
fered in no substantial particular from the method usually employed 
by stevedores in hoisting a bare shaft. Certainly it was calculated, so 
far as I can see, to conform to every reasonable requirement of the 
situation. 

Finally, the shipowner and the stevedore combine in urging that 
the ultimate responsibiUty should be fixed upon the shipper. They 
assert that the shaft was not securely packed, and that, no affirfiiative 
neghgence on their part intervening, this was the real cause of the 
fall of the shaft and resulting damage. While the évidence shows 
that the shaft could hâve been more securely boxed, the method ac- 
tually used was known both to the shipowner and the stevedore, and 
measures which were deemed sufficient were taken to deal with the 
situation actually presented. If the method of handUng the shaft, 
which was finally adopted in view of the known circumstances, proved 
insufficient, it is futile to suggest that the resulting damage should be 
attributed to anything so remote as the method of packing adopted by 
the shipper. 

I may add, however, that proof concerning more secure methods 
of packing related to packages which were usually handled intact, as 
the first three packages were handled. Where a shaft of this weight 
is hoisted simply by a chain around the box, the efficacy, or, if you 
please, the necessity, of inside cleats and heavy end supports is ap- 
parent. But after the first shaft came out of its case, the stevedore 
placed no further reliance upon the box as a support for the shaft. 
He slung it as he would hâve slung a bare shaft, carrying the weight 
on a heavy block preventer. With respect only to the play of two 
inches inside the box can it be contended with efïect that the steve- 
dore had not been apprised of the actual condition of the boxed shaft. 
Upon this fact an elaborate theory bas been constructed. It is asserted 
that the grip of the chain upon the shaft as the package was dragged 
up the skid would pull the shaft against the top of the box, where 
it would be held until the shaft was hoisted over the hatch; then, 
when it was necessarily tilted toward a perpendicular- position in or- 
der to get it through the hatch into the hold, the shaft would drop 
to the bpttom oi the box ; and the theory is that this, drop of two inches 
forced the preventer aside and let the shaft drop. The difficulty is 
that this theory is not supported by the évidence. There is nothing 
to indicate that the grip of the chain was sufficiently tight at any time 
to hold the weight of the shaft. When the package was dragged up 
the incline to the ship's side, the shaft would naturally slide down in 
the case. If, however, there is any ground for questioning this infer- 
ence, there can b^ no doubt that when the package, slung as this was 
for tlie purpose of throwing the weight upon the preventer at the 
lower end, was suspended over the hatch, the shaft would inevitably 
slide to the bottom of the box. It was subséquent to this period, in 
the séquence of events, that this shaft fell out of its sling. 

The hbelants may hâve decrees against the ship. The pétitions are 
dismissed. 



CHAMBEaS V. CONTINENTAL TRUST CO. 441 

CHAMBERS v. CONTINENTAL TRUST CO. 

In re JELKS. 

(District Court S. D. Georgia, W. D. July 31, 1916.) 

1. Bankruptct <S=228— Finding of Référée— Presumption. 

Wlien there is an issue of fact, a presumption obtalns in favor of the 
flnding of the référée in bankruptcy on ttie facts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. ©=>228.] 

2. Bankruptcy <S=»175 — Fraudtjlent Conveyance — Aotual Fraud. 

A transaction between the difector of an insolvent bank and another 
banlv which took over its liabilities, whereby the director transferred 
property to such other bank, must be impugned, as violatlve of Bank- 
ruptcy Act July l, 1898, c. 541, 30 Stat. 544, if at ail, by actual fraud, 
as distinguished from constructive fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. || 24T, 24S ; 
Dec. Dig. <S=>175.] 

3. Bankruptcy <g=»16C(l) — Conveyance by Insolvent — Validity — Statute. 

Wbere the director of an insolvent bank must hâve known his own In- 
solveney when he conveyed property to tlie trust company which had 
uudertaken to liquldate the affair.s of his bank, not to beneflt his own 
creditors, but to secure the trust company against loss in case the assets 
of the bank proved Insufflcient to pay its liabilities, the trust company 
being ignorant of the insolvency of the director and having no reason to 
believe that a préférence was intended, there was no violation of Banli- 
ruptcy Act, § 67e (Conip. St. 1913, § 9651), providing that ail conveyances, 
transfers, etc., made by the bankrupt within four montlis prior to the 
filing of the pétition with the intent to hinder, delay, or defraud his 
creditors, shall be void as against such creditors, except as to purchusers 
in good faith for a présent and fair considération. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251; 
Dec. Dig. <@=166(1).] 

Action by Hugh Chambers, trustée of E. N. Jelks, bankrupt, against 
the Continental Trust Company. On pétition for review of a finding 
of the référée. Finding reversed, and decree ordered to be taken in 
accordance with the opinion. 

A. W. Lane, of Maçon, Ga., for bankrupt. 
Walter De Fore, of Maçon, Ga., for trustée. 
Orville A. Park, of Maçon, Ga., for Continental Trust Co. 

SPEER, District Judge. In July, 1914, the Commercial National 
Bank of Maçon had become seriously embarrassed. Its financial dis- 
tress involved also its companion institution chartered by the state. 
This was the Commercial & Savings Bank. Thèse two banking cor- 
porations had enjoyed to a large degree the confidence of the gênerai 
public, and the officiais of both, when the impending disaster was 
évident, at once undertook the most vigorous measures to save harm- 
less their depositors and creditors. Application for assistance was 
promptly made to Mr. R. J. Taylor, the président of the American 
National Bank, and of the Continental Trust Company. The Ameri- 
can National was, without doubt, the strongest banking institution in 

Ê=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Central Georgia. The Continental Trust Company, with the same 
président, posSessed the same relative strength. 

In their distress, the officers of the Commercial National applied to 
the American National to assume the liabilities, take over its assets, 
pay depositors and other creditors, and thus liquidate its liabilities. 
The war in Europe was imminent. The public mind in Maçon and 
elsewhere in high excitation, and the complète failure of the Commer- 
cial National, serving, as it did, the business community so widely, 
would doubtless hâve occasioned the most alarming results. A sim- 
ilar failure on the part of the Commercial & Savings would hâve been 
little less calamitous. The latter applied to the Continental Trust 
Company to do for it what the Commercial had sought from the Amer- 
ican National. With the utmost generosity and public spirit, thèse 
two strong institutions fiew to the assistance of their weaker brothers. 
Nor did the other Maçon National Banks betray a spirit less broad or 
less judicious. 

On inquiry, the governing body of the American National was of the 
opinion that the assets of the Commercial National were adéquate 
to justify it in assuming the.^urden of liquidation, and this the Ameri- 
can at once undertook. An investigation of the condition of the Com- 
mercial & Savings showed conditions less favorable. The Continental 
Trust Company, it was determined after considération, could not un- 
dertake the liquidation of the Savings Bank unless guaranty from 
loss in addition to its assets was ofifered. The other National Banks 
of Maçon, the Citizens', the Fourth National, the Maçon National, and 
Ihe American, contributed a libéral share of the $173,000, and this 
they hâve paid. 

In the successful effort to save the widespread loss and suffering 
which would hâve resulted to hundreds, possibly to thousands, of the 
depositors and creditors of thèse banks, if successful liquidation was 
defeated, the président and the directors of the Commercial and the 
Savings Bank at once pledged their personal means. They held back 
nothing. They even niortgaged their homes, and in some instances 
their wives and children surrendered their ail; they did everything that 
men of probity could do to save from great loss those who had trusted 
them, of whom, many were in humble life, doubtless many, in danger 
of the direst penury. The resuit has been that every créditer and ev- 
ery depositor in the Commercial National and in the Commercial & 
Savings has been paid to the uttermost farthing. It is however, most 
regrettable that large loss has fallen upon the American National and 
the Continental Trust Company because of their libéral and effective 
efforts to save the depositors and creditors of the failing banks from 
conditions only in part hère described. Among the directors of the 
Commercial National and the Savings Bank who pledged their ail in 
aid of this most commendable effort was Mr. E. N. Jelks. Conveying 
much else, he executed a deed to the Continental Trust Company to 
his home at Rivoli, a suburb of Maçon. The deed was to secure a de- 
mand note dated August 3, 1914, for $25,000. The proceeds of this 
note were at once placed to the crédit of the Commercial & Savings 
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Bank. Mr. Jelks had, shortly before, ràised $25,000 by pledging ail 
the interest he had in a large and apparently profitable business in the 
State of Florida, the proceeds of which he used to reduce his indebted- 
ness to the Commercial National. This conveyance by Mr. Jelks has 
been sustained by the référée, and, on pétition for review, has been 
affirmed by this court. 

The transfer to the Continental Trust Company of his Rivoli home 
property, as a part of the guaranty fund to secure the Continental 
Trust Company for payment of the depositors and creditors of the 
Commercial & Savings Bank, the référée, upon considération, annulled 
as violative of section 67e of the Bankruptcy Act. That section in 
substance provides that ail conveyances, transfers, etc., made by the 
bankrupt within four months prior to the filing of the pétition, with 
the intent or purpose on his part to hinder, delay, or defraud his cred- 
itors, shall be null and void as against the creditors of such debtors, 
except as to purchasers in good faith and for a présent and fair consid- 
ération. This finding of the référée was brought hère by this pétition 
for review. Therefore the question to be determined is, Was the Con- 
tinental Trust Company a purchaser in good faith and for a présent 
and faif considération? 

There is rio issue raised as to the fairness of the considération. The 
référée finds that the Rivoli property will probably bring $10,000 less 
than the note of guaranty it was given to secure. Nor is it denied 
that the considération was présent and immédiate. The transaction 
was between Jelks and the Continental Trust Company, and to that 
Company Jelks was in no sensé indebted. The Continental Trust Com- 
pany, then, could hâve had no selfish or sinister motive in lending 
the money. It does not appear from the évidence that the status of 
Jelks' creditors was discussed in any way by the négotiating parties, 
or the fact that he had creditors. The sole inquiry was this, Is his 
guaranty to the liquidative fund satisfactory? It does not appear there 
were any liens recorded against him. He was regarded as one of the 
most prosperous members of the community by every one. It is true 
that he conducted a large business, and men, thus engaged, usually 
carry sortie liability ; but this did not suggest insolvency. Indeed, the 
trustée in bankruptcy, who assails this transfer, Mr. Hugh Chambers, 
then a practitioner of law, a lawyer of fine intelligence and high char- 
acter, now the judge of one of our important courts, testified as to Mr. 
Jelks : 

"I regarded hlm as one of the foremost men in the community, and worth 
over $75,000." 

There was much other évidence to the same efïect. Mr. L. P. Hilyer, 
vice président of the American National, and judicially known to be 
a director of the Fédéral Reserve Bank of this district, testified: 

"The American National Bank has been taking Jelks' paper right along 
from the Bibb Brick Company, and we hâve regarded it as good paper. 1 
hâve heard Mr. Taylor, président of the American National Bank, say sev- 
eral times, 'Oh Jelks is good! He is good! That man Is worth $75,000 to 
ÇIOO.OOO.' " 
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Mr. Taylor's view of insolvency is not an "iridescent dreàm." 

Mr. W. R. Rogers, secretary of the Continental Trust Company, 
testified that at the time Jelks' guaranty was made he had no 
reason to believe that Jelks was not entirely solvent ; and his paper in 
the Commercial & Savings Bank was regarded as ail right ; that "we 
would get our money." 

An apparently disinterested witness was O. J. Massey, Jr., vice 
président of the Bibb Brick Company and the Bibb Sewer Pipe Com- 
pany, whose whole output Jelks had been purchasing. Mr. Massey 
testified that he regarded Mr, Jelks as worth from $150,000 to $200,- 
000, and a perfect risk financially. 

Mr. Orville A. Park, whose enviable standing as a member of the 
bar is widely known, was présent at the r(egotiations abôut liquida- 
tion, as the gênerai counsel of the American National and the Con- 
tinental Trust Company. He ^Iso was called upon to testify. "In 
going. over the assets of the Commercial National," he states, "we kept 
three lists of papers. The paper, was being classified by the officers as 
it was being called out. The Jelks' paper was put, without the sUghtest 
hesitançy, as A No. 1 .prime paper, that being the highest classifica- 
tion." During the course of the evening, Mr. Park said the question 
was asked, "Whose were some of the principal loans?" Among others 
it was stated Mr. Jelks owed the , bank somewhere about $100,000, 
but that a good portion of it was secured ; that a good , deal of it con- 
sisted of accepted drafts, or commercial paper of that sort, bills of 
exchange, things like that, bills in transit and ail. He further testi- 
fied, "I still considered Mr. Jelks' paper as perfectly good, and so 
classed it." He further testified: 

"The offlcers o( the Continental Trust Company had nothlng to do with 
determinlng wJiich officers or directors would guarantee, or the amount of 
their Indlvidual guaranty, or how the guaranty would be secured. Mr. Jelks' 
guaranty was accepted right along with the rest of them." 

Headds: 

"There was no effort made to size up Mr. Jelks at ail. There was no in- 
ventory of assets or Ua'bllitles taken. I did not know what Jelks owned. i 
knew, of course, he owned the Rivoli property. I knevv he owned the Tampa 
property. I thOught that that Tampa property was easUy worth IJGO.OOO or 
$75,000. I knew he was doing business in Jacksonville. I knew he was doing 
business in Maçon, but the assets he had arôund in one place or another 1 
did not undertake to know." 

Mr. R. J. Taylor, président of the American National Bank, testi- 
Sed that hetobk the leading part in the negotiationâ which led up 
to the liquidation of the Commercial National and the Commercial 
Savings Bank by the American National and the Continental Trust 
Company. Mr. Taylor has long been a banker. He has great expéri- 
ence and is a njan and banker of unquestioned excellence and in- 
tegrity. Indeed, ail the évidence of ail thèse witnesses is reported by 
the référée in his finding, without the slightest question as to its truth. 
"When it came to Jelks' paper," says Mr. Taylor, "I recàll that some 
pne said that Jelks' paper was secured. , I said, 'In what manner?' 'By 
acceptances.' When you put that up to a banking man, acceptance is 
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considered one of the best papers taken in a bank, recognized by the 
Fédéral Reserve Board, unlimited as to what you can take of that 
paper. The supposition is that the man that the shipment goes to 
and owes for the goods is a good man. You hâve got an acceptance of 
his ; that is the idea. It is really a two-name paper. * * * i knew 
he was doing good business ; I always heard he was making money. 
My dealings with him were such as to lead me to believe he was. I 
considered that one of the best papers. I think it had a great deal 
to do with my taking over the bank." Of Jelks, he adds : 

"I thousht he was perfectly solvent. I don't think I would hâve touched 
the Commercial National if I had not thought it, because Jelks and three or 
four other names made about $400,000 of thelr assets." 

[1,2] There will be found in the évidence reported the testimony 
of no witness to contradict this gênerai belief of the solvency, and 
indeed, prosperity, of Mr. Jelks. The référée does not question it. 
The presùmption which obtains, when there is an issue of fact, in 
favor of the finding of the référée on the facts, is therefore not ma- 
terial. There is no disputed fact. It is the conclusion of that learned 
officiai of thé bankruptcy court, from the undisputed facts which con- 
stitutes the grievance of the Continental Trust Company. The référée 
concludes that because Jelks must hâve known his own insolvency 
when he conveyed the Rivoli property to the trust company, not to 
benefît his own creditors, but to secure that company against loss, in 
case the assets of the Commercial & Savings Bank in which he was a 
director proved insufficient to pay its liabilities, it was a violation of 
the relatirig clause of the Bankruptcy Act above referred to. But it 
is true, as shown by the citation of the référée, that the transaction 
80 far as the purchaser (hère, the Continental Trust Company) is con- 
cerned must be impugned, if at ail, by actual fraud as distinguished 
from constructive fraud. Coder v. Arts, 213 U. S. 223, 224, 29 Sup. 
Ct. 436, 444 (53 L. Ed. 772, 16 Ann. Cas. 1008). Now the question 
of fraud dépends upon the motive. See, also, Kerr on Fraud and Mis- 
take, 196-201. "We are of the opinion," continued Mr. Justice Day 
in Coder v. Arts, for the unanimous court, that Congress in using the 
terms, in section 67e, "to hinder, delay, and defraud creditors," in- 
tended to adopt them in their well-known meaning as being aimed at 
conveyances intended to defraud. * * * Such transfers hâve been 
held to be only those which are actually fraudulent." 

[3] It is impossible for the court to discover any actual purpose to 
defraud in a bank, which, on the note of a man generally believed 
solvent, and the pledge of property presumably adéquate, proceeds to 
pay out thousands of dollars in order not to get a préférence or benefit 
for itself, but to- rescue another bank from utter failure, and ail the 
banks of the city from that wild and disastrous panic which causes 
a "run" upon their vaults, from the incident and inévitable calamity 
to the business community. There were many guarantors of this 
fund, among them four National Banks in the city. The reasoning of 
the référée would hâve obliged the Continental Trust Company to hâve 
made close inquiry also into the assets of thèse banks. It would 
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charge the trust company with knowledge of ail injurious facts which 
such inquiry might possibly hâve evolved. What greater reason was 
there for inquiry into the business condition of an individual guarantor 
whom every one deemed solvent? Besides, the logic of this reasoning 
on the part of the learned référée would obhge a bank to sift and 
investigate the assets of every indorser on its paper. With bis accus- 
tomed acumen and assiduity, the référée bas marshaled ail the facts 
which such an investigation might hâve discovered in the business 
affairs of Mr. Jelks ; but it is enough to support his deed if the trust 
company in good faith believed him solvent, and if, likewise in good 
faith, it had no thought of delaying or defrauding bis creditors. 

In connection with the leading case of Coder v. Arts, suprà, we may 
be justified in considering the condensation of the principle as ex- 
pressed in that case by the lucid and skillful editors of the Law. Edition, 
Suprême Court Reports : 

"The necessary effect upon other creditors of a mortgage executed I>y an 
Insolvent within four months of the flUng of a pétition in bankruptcy, to se- 
cure a pre-exlsting debt, does not dispense with the necesslty of showlng an 
aetual Intejit on hls part to liinder, delay, or defraud his creditors, which is 
essentlai under section 67e in order to avoid such mortgage, where the mort- 
gagee was ignorant of the insolveriey of the mortgagor, and had no reason to 
belieVe that a préférence was Interided." 

A fortiori is this applicable where there is no pre-existing debt, where 
the considération is présent, valid, and the parties moved by a çonscien- 
tious purpose to save a wavering bank and on the validity of the deed 
benefit the business community. And by the law of Georgia, a consid- 
ération is, valid if any benefit accrues to him who makes the promise, 
or any injury to him who receives the promise. Park's Ann. Code, § 
4242. See, also, Kimmerle v. I^^arr, 189 Fed. 295, 111 C. C. A. 27, and 
particularly Tumlin v, Bryan, 165 Fed. 166, 91 C. C. A. 200, 21 L. R. 
A. (N. S.) 960, opinion by the late Circuit Judge Shelby, pronounced 
by the Circuit Court of Appeals for the Fifth Circuit, Also, First Na- 
tional Bank V. Abbott, 165 Fed. 852, 91 C. C. A. 538; Grant v. First 
National Bank, 97 U. S. 80, 24 L. Ed. 971 ; Rosenman v. Coppard, 228 
Fed. 114, — ■- C. C. A.—, Circuit Court of Appeals for the Fifth 
Circuit, décision at the présent term. 

A number of authorities hâve been cited by the learned counsel for 
the trustée, which he regards as inimical to this view. The first of thèse 
is In re Pease (D. C.) 129 Fed. 447, 448. In that case, however, it is 
found that the purpose of the trust company was to aid the seller in 
perpetrating a fraud upon his creditors. The case is distinguished by 
the court from Tiffany v. Boatman's Institution, 18 Wall. 375, 21 L. 
Ed. 868. In the latter and controlling case, the court upheld the va- 
lidity of the loan to one Darby, who is described as, "A man of large 
property and large debts," and "of wonderful energy and capacity for 
business." That is an accurate portraiture of Jelks at the time the 
deed assailed was made. Darby borrowed the money to take valuable 
security out ôf pledge, and to prevent their sacrifice; neither he nor 
the other cofltemplated any fraud upon creditors, and besides, in 
Pease's Case, there was an unknown country merchant doing business 
in a small village, confessedly and obviously unable to pay either his 
business indebtedness, or long-standing debts of borrowed capital. 



CHAMBERS V. CONTINENTAL TEUST CO. 447 

In Re Lynden Mercantile Co. (D. C.) 156 Fed. 713, also cited for the 
trustée, there appeared — 

"in tbe negotlations and In the culmlnatlon of the transaction a manltest in- 
tention to not give any opportunity for other creditors to secure a préférence 
ahead of the bank." 

Besides, there was a payment of an overdraft amounting to more 
than $2,000 for a past considération, and a note for $130 not then due. 

In Toof V. Martin, 13 Wall. 48, 20 L. Ed. 481, also relied upon for 
the trustée, Mr. Justice Field, for the court, states : 

"In the présent case, the bankrupts were insolvent in both sensés of the 
term at the tlme the conveyances in controversy were made. They did not 
then possess sufflcient property, even upon their own estimation of Its value 
as given in their schedules, to pay their debts. Thèse exceeded the esti- 
mated value of the property by over .¥20,000, a:nd for nionths prevlous the bank- 
rupts had falled to meet their obligations as they matured. The creditors 
had pressed for payment without success. Their stock of goods had been 
levied on, aud their store closed by the sheriffi under an exécution on a judg- 
ment against one of them." 

The learned Associate Justice appends the obvions conclusion : 

"It would serve no useful piirpose to state in détail the évidence con- 
tained in the record which relates to their condition. It is enough to say 
that it abundantly establlshes their hopeless insolvency." 

In the Merchants' National Bank v. Cook, 95 U. S. 344, 24 L. Ed. 
412, Mr. Associate Justice Hunt, for the court, observes : 

"The président of the bank testifies that there was nothing in the note 
sent with the securities, or in the transaction itself, that led hlm to suspect 
the insolvency of Homans." 

He adds : 

"While it Is impossible certainly to Indicate the opération of the human 
mind, we cannot but think the wltness is largely at fault in his recollection, 
and tliat liis idea at the time of testifying was not the one that controUed his 
action when the occurrence took place." 

In Newport Bank v. Herkimer Bank, 225 U. S. 178, 32 Sup. Ct. 633, 
56 L. Ed. 1042, the two concerns between which the préférence was 
made were in the same hands. One had made the conveyance of ail 
its assets to the other, but under the facts of the case, as set forth in 
the opinion by Associate Justice Hughes, it is held that the trustée 
failed to establish any right to recover. 

Unusual stress was placed by the learned counsel for the trustée on 
Monroe Mercantile Co. v. Arnold, 108 Ga. 449, 34 S. E. 176. There, 
however, the court was construing the state statute and not the bank- 
ruptcy law. There was a verdict of a jury, in which that body an- 
swered, in a somewhat embarrassing fashion, the large number of ques- 
tions propounded to it in accordance with the Georgia practice. The 
court proceeds, with much carefulness and clarity, to interpret the 
somewhat multifarious verdict. The jury had found that there was 
no intent to defraud, but an intent to delay. The court held that part 
of the loan was an antécédent debt, that the mortgage was therefore 
void ; and as for the rest, the case went ofï on the proposition that the 
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individual action of certain directors in execufing the mortgage was 
not the action of the corporation itself. This view was amply support- 
cd by the authority cited. This laid the axe to the root of the tree- 
Since the exécution of the mortgage was wholly unauthorïzed, it was 
necessarily held invahd. It follows that the views expresséd by the 
learned Justice, pronouncing opinion to the efïect that the mortgage 
was fraudulent and Seems not essential to the décision, may, perhaps, 
be regarded as obiter, and the authority of the précèdent in ilkistrat- 
ing the question before this court may then be to some extent di- 
minished. 

Did the case before this court involve an issue of fact, we would be 
exceedingly loth to disturb the finding of the very able and efficient 
référée. We, however, cannot agrée with the conclusion he has drawn 
from the undisputed facts, and therefore hold that conclusion should 
be reversed and the lien of the trust company sustained. There is 
a stipulation filed by counsel for the trust company and the trustée 
that this holding is not to conclude any right of procédure or any equity 
set forth or sought in an intervention of Mrs. Lena P. Jelks, which 
has not yet been heard. 

Let decree be taken in accordance herewith. 



BALFE et al. v. TILTON. 

(District Court, D. New Hampslilre. August 14, 1916.) 

No. 373. 

ExECUTORS AND Administr.^tors <®=>506(1) — Suit fok Aooounting by Execu- 

TOB — BUR])EN OF rROOE. 

In a suit In equity for an acconnting by an executor, wliere as a pre- 
liniinary question it was detennined tliat liis administration of tlie estato 
was fraudulent, and the case was referred to a nioster for an accounting, 
tlie burden of proof rested on défendant to show ihat he did not profit by 
transactions by which property of tlie est-ate was transferred to him. 

[Ed. Note. — For other cases, see Executors and Admiuistrators, Cent. 
Dig. §§ 2169-2175; Dec. Dig. <S=3506(1).] 

In Equity. Suit by Mary A. Balfe, administratrix, and another, 
against Genieve E. Tilton. On motions to confirm and to set aside 
report of master. Décision reserved. 

See, also (D. C.) 198 Fed. 704. 

A. H. Holmes, of New York City, for plaintilïs. 
Foster & Lake, of Concord, N. H., for défendant. 

ALDRICH, District Judge. This cause is now submitted upon mo- 
tions which raise the question whether the report of the master, John 
E. Allen, shall be confirmed or rejected and set aside. Upon pro- 
ceedings prior to the appointment and the hearings before Mr. Allen, 
certain findings of fact had been made by a former master, and upon 
hearings the findings had been confirmed in respect to the purposcs 
for which they had been made. 

Ê=>For other cases see same topic & KEY-NUMBER lu aU Key-Numberod Digests & ludoxo» 
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The various hearings before the court, and before examiners and 
masters, were under a bill in equity in which relief was sought upon 
the gênerai ground that Charles E. Tilton, who was executor of his 
brother Alfred's estate, had fraudulently subverted interests which be- 
longed to Alfred's widow and daughter. Under the bill, which asks 
for discovery and an accounting, it became necessary, under the plead- 
ings, to détermine, as a preliminary question, whether certain releases, 
which had been executed by the widow of Alfred, were fraudulently 
obtained. Upon such ascertainments as were deemed proper, the 
releases were set aside as fraudulent. 

The findings with respect to the releases executed by Louise Tilton, 
the widow of Alfred, were made by James P. Tuttle, as master, un- 
der a commission which defined the duties of such master as not re- 
quiring a hearing with the scope which would ordinarily be adopted 
for purposes of strict accounting, but a scope sufficiently broad to 
cover investigations with référence to the value of the interests of Al- 
fred at the time of his death and at the time of the supposed releases, 
so far as it was thought that property values reasonably bore upon 
the question whether Louise was overreached in the supposed settle- 
ment between Charles E. Tilton, as executor, and the widow, Louise, 
and her daughter. Under such a commission, and upon such investi- 
gations and hearings as the parties sought, Mr. Tuttle reported that 
Charles had fraudulently obtained title to a large amount of real estate 
belonging to his brother, conservatively worth not less than $100,000, 
that his administration of the estate was fraudulent, that the releases 
were obtained by fraud, and that the plaintiffs were entitled to an ac- 
counting. After Mr. Tuttle's report came in, the plaintiffs moved for 
a decree for $100,000, and the motion was denied, upon the ground 
that the findings of Mr. Tuttle were not for the purpose of definitely 
establishing rights under a strict accounting, but for the purpose of 
ascertaining whether the releases should stand across the path of the 
plaintiffs, and thus put out of contention ail questions in respect to 
the right of the plaintiffs to hâve an accounting. The report of Mr. 
Tuttle was accepted and confirmed in respect to such questions, the 
releases were set aside, an accounting was ordered, and the question 
of discovery was held in abeyance. 

The commission to Mr. Tuttle, and his findings thereunder, were 
manifestly not for the purpose of establishing ultimate rights under an 
accounting, but for the purpose of determining whether the release, 
which lay across the path of the plaintiffs, should be removed, to the 
end that an accounting might be had. 

Under certain explanations and orders, Thomas D. Luce was ap- 
point ed master, and after an incomplète hearing before him he asked 
to be relieved from the case, and an order, as it is remembered, was 
entered accordingly. Subsequently, by agreement of the parties, John 
E. Allen was appointed master to state the account, and his report 
is now before me upon motions to which I hâve referred. 

Under such proceedings as had been had before the court and the 
prior master, and under a decree appointing another master for the 
definitely expressed purpose of taking an account, it would ordinarily 
235 F.— 29 
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be supposed that such master would proceed to that end, without as- 
suming responsibility in respect to matters involved in the prior in- 
terlocutory proceedings, which include findings and decrees. Still the 
master in this case seems to assume a broader responsibility than is 
ordinarily assumed by a master. It was entirely beyond his province 
to criticise a finding of Mr. Tuttle, a former master, and say that it 
was based upon unsupported conjecture. The criticism of Mr. Tuttle's 
report was not pertinent to any issue bef ore Mr. Allen ; and beyond 
what is involved in the idea of the master's criticism of the findings 
of a former master in the same proceedings, is the idea that it discréd- 
its a finding which was largely the foundation for the decree setting 
aside the releases. 

Under conditions of established fraud, certain intendments and in- 
ferences are sometimes warranted. Intendments and inferences some- 
times naturally and necessarily spring from the circumstantial situa- 
tion ; theref ore it is not for one tribunal, and especially a tribunal 
not charged with the duty of reviewing a former finding, to character- 
ize it as based upon unsupported conjecture. 

It is quite true that the accounting, contemplated by the submission 
to Master Allen, was an équitable accounting, with explanations of 
the theory upon which the ascertainments were made. That, of course, 
meant that the accounting by Mr. Allen should be an équitable one, 
and an ascertainment of the fact whether there was anything in the 
Charles Tilton estate which belonged to the estate of Alfred. The dis- 
charge of the duty under such a submission did not require the strong 
characterizations against the findings of the prior master, and indirectly 
of the decrees of the court thereon. 

The report of Mr. Allen is more like an opinion by a tribunal un- 
der the responsibility of writing an opinion in respect to ultimate rights 
than a statement of an équitable account by a master in equity. 

If it be true that Charles Tilton's administration of the trust ex- 
isting between himself, as executor of his brother's will, and the widow 
and daughter of his brother, was fraudulent throughout, it results 
that there is some burden upon the défendants to show that the Charles 
Tilton estate has not reaped any harvest by virtue of the fraud. The 
fact that there was a fundamental wrong in Charles Tilton's admin- 
istering a trust, as between his own interests and the interests of oth- 
ers, goes far in the direction of creating the burden of showing that 
there is nothing in his estate that belongs to the estate of Alfred. 

Under such circumstances of trust relations, the évidence in this 
case which has been submitted to me from time to time, consisting 
of letters written by Charles to Louise, and of explanations and trans- 
actions, and descriptions of the manner in which proceedings were in- 
stituted and carried along, has created a very strong impression in 
my mind, not only that Charles intended to overreach Alfred's widow 
and her child, but that he so managed Alfred's interests as to ben- 
efit by it to their damage. 

The character of the letters, the manner of doing business, and the 
nature of the interviews between Charles and Louise are very weighty 
in sustaining this view. This does not mean that the estate of Charles 
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should be wronged by any gênerai considérations of fraud, and there 
was no occasion for the master's interjecting into his report the idea 
that one guilty of fraud should not be denied equal protection of the 
law, or any expressions as to what justice requires. The master's 
duty was to state the account and the theory upon which it was made. 

As observed, the report of Mr. Allen does not so far relieve my 
mind as to justify a final decree against the plaintiff. The report, not- 
withstanding certain disclaimers in respect to former findings, seems 
to be constructed upon the theory that there is, under the circumstances 
of fraud, no burden upon the défendant, and, indeed, in places it is 
quite argumentative in respect to the view that proceedings, in the 
various jurisdictions, of prima facie regularity were in fact honestly 
instituted, and this notwithstanding the premises, already assumed as 
correct ones by the court and former master, and by Master Allen, that 
the transactions, from their inception, were tainted with fraud. 

As I view this case, it does not necessarily involve any question 
either of collatéral or of direct attack upon proceedings in other juris- 
dictions. It is more a question whether Charles benefited through the 
instrumentalities of such proceedings, and thus it, perhaps, becomes 
in an équitable proceeding of this kind, after such a lapse of time, a 
question as to the value of the interests of Alfred of which there 
was a gênerai intent to sùbvert. 

It is not quite clear what is intended by page 17 of Mr. AUen's re- 
port. If it is meant that Charles is entitled to hold certain advan- 
tages, under an équitable accounting, in respect to the values of the 
Colorado and the New York real estate under the $25,000 transaction 
relating to the releases, I should not want to approve of such a theory 
until more is known about it. As the transaction is declared void by 
reason of fraud, it does not appear plain that Charles' estate should 
be credited with the $25,000, and also by reason of the transaction 
acquire advantages in respect to the values of unsold properties. 

My attention has not been called to requests submitted at the hear- 
ing before Mr. Allen, but I had not supposed that it was for the mas- 
ter to make any rulings upon any question in respect to whether the 
account rendered in pursuance of the order of court was in conform- 
ity thereto. 

Although it seems that the master traveled far afield in his com- 
ments upon prier proceedings and in respect to gênerai questions of 
law, I am not at this time going to set the report aside, nor am I go- 
ing to confirm it. Of course, it is open to the tribunal charged with 
final décision in a proceeding in equity in such a situation as this to 
confirm a report, reject it, or to hold it and its findings for its proper 
weight in such subséquent proceedings as may seem équitable. 

It does not seem to me to be a correct view, under circumstances of 
fraud, that equity will lean very far in order to exonerate a wrong- 
doer in respect to values, upon the ground that it should not be assum- 
ed, that he understood the law of implied, resulting, and constructive 
trusts. On the contrary, the more équitable view would hâve référence 
to the value of the things subverted under wrongful intentions, and 
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this quite independent of direct or collatéral attack upon judgments of 
other jurisdictions. 

The transactions of Charles being tainted with wrongful intent, the 
indebtedness claim of $24,675.28 presented in the Colorado courts is 
under suspicion, and is not necessarily res judicata as against thèse 
plaintiffs, and the burden of attack would not necessarily rest upon 
Alfred's widow and child, yet the master sustains the claim of Charles 
for $24,675.28, put up in the Colorado courts in his own behalf, 
against the brother's interests, as correct in equity, upon the ground 
that there is nothing in the record to disprove its merits. Until more 
is knû^yn about this, I cannot approve of this theory or this finding. 

If Charles Tilton's déalings with the widow were prompted by 
wrongful intent, ànd if the monthly installments, amounting to some- 
thing like $42,000, were made for the purpose of keeping lier along 
and lulling her into a feeling of security, to the end that her interests 
and her child's might be more effectually absorbed by Charles, it would, 
perhaps, be a question whether an équitable accounting would restore 
thèse sums. 

It would seem, in view of the whole situation, that f urther informa- 
tion should be had with respect to the; $20,000 legacy in Alfred's will. 

It must be understood in this, case that I hâve not only to weigh 
my own impressions, but to give proper weight to the findings of the 
two masters, who seem to hold différent views in respect to the true 
équitable status between thèse parties. 

In conclusion, the report of Master Tuttle sustains the status here- 
tofore deçreed; that pf Master Allen is neither approved nor alto- 
gether rejected. I am not yet sal^sfied how this case should be de- 
cided, and I am not going to enter a decree until I know more about it. 

I hâve doubts about the cprrectness of some of the théories and 
some of the findings of Master Allen. Under such circumstances, and 
without intimating àny definite or fixed conclusions, I will hear the 
parties further, and, when I feel confident that I understand how the 
case should be disposed of, will décide it upon rriy own responsibility, 
aided, of course, by the investigations made by the masters, 

There is an old theory that the conscience of a chancellor shall be 
satisfied before he décides. I àm not quite sure how far that theory 
holds good in modem philosophies, but it is probably correct to say 
that a master's report in equity has not quite the binding force of that 
of a master's report in an action at law. 



TJNITED STATES V. FONG FOO. 
(District Court, N. D. lowa, C. D. September 1, 1916.) 

ALIENS iS=524^r-)EPORTATIC)N 01" Chi>*ESB— CHANGE OF STATUS. 

A Cllinese persoh, who, as'found by the immigration offlcers, was a mer- 
chant at tlie time of golug Irom the United States to China on a visit, and 
was readmitted as sucli on his retuni, but who until a year or two before 
going had beeh a laborer, and again became one on his retum, from that 

ig=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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tîme reverted to his former status of laborer, and, not having obtained the 
certiflcate of résidence required by Exclusion Act May 5, 1892, e. 60, § 6, 27 
Stat. 25, as amended by Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7 (Comp. St.- 
1913, § 4320), at which tlme he was a laborer domiciled in the United 
States, is subject to deportatiou under sald acts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-78; Dec. Dig.. 
<S=>24.] 

Proceeding for déportation by the United States against Kong Foo. 
From an order of déportation, défendant appeals. Affîrmed. 

The défendant Fong Foo was charged, in an information filed be- 
fore a United States commissioner in this district, with being a laborer 
at Lake City, Calhoun county, lowa, without a certiflcate of résidence, 
as required by section 6 of the act of Congress approved November 3, 
1893, and upon a hearing before the commissioner was ordered de- 
ported to China, and he appeals, as authorized by section 13, c. 1015, 
Act Sept. 13, 1888, 25 Stat. 479 (United States Compiled Statutes 1913, 
§ 4313). 

Kenyon, Kelleher & Price, of Ft. Dodge, lowa, for appellant. 
F. A. O'Connor, U. S. Atty., of New Hampton, lowa,, and Chftrles 
A. Lich, of St. Louis, Mo., representing the Bureau of Immigration. 

REED, District Judge. Upon the information filed against him the 
appellant was arrested and committed to jail ; later he was admitted to 
bail in the sum of $1,000, and afterwards taken before the commis- 
sioner and given a hearing, at the conclusion of which the commis- 
sioner recites: 

"And upon a full hearing and considération of the matter, I find that de- 
fendant is a Chinese subject, that on the 6th day of November 1914, he was 
found engaged as a laborer at Lake City, lowa, in said district, and not 
possessed of a certiflcate of résidence, or entitled to one as required by law, 
and is unlawfully in the United States and not entitled to remain therein ; 
and it is therefore ordered, adjudged, and decreed that the défendant, Fong 
Foo, be deported from the United States to China." 

The information is quite indefinite, but no objection is made thereto. 
The Chinese Exclusion Acts of Congress are set forth in volume 2, 
United States Compiled Statutes of 1913, beginning at page 1735 
(section 4290 et seq.). The information is based upon section 6 of the 
act of Congress approved May 5, 1892, as amended by Act November 
3, 1893, c. 14, § 1 (United States Compiled Statutes 1913, § 4320), 
which amendment, so far as material, provides that it shall be the. 
duty of ail Chinese laborers within the limits of the United States, 
who were entitled to remain therein before the passage of the act to 
which this is an amendment, to apply to the collector of internai revenue 
of the respective districts within six months after the passage of this 
act for a certiflcate of résidence ; and any Chinese laborer within the 
limits of the United States, who shall neglect or refuse to comply with 
the provisions of this act and the act to which this is an amendment, 
or who, after the expiration of said six months, shall be found within 
the jurisdiction of the United States without such certiflcate, shall 
be deemed and adjudged to be unlawfully within the United States, 
and may be arrested and taken before a United States judge, whose 
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duty it shall be to order that he be deported from the United States, 
as provided in this act and in the act to which this is an amendment, 
unless he shall establish clearly, to the satisfaction of said judge, that 
he has been unable to procure such certificate, and by at least one 
crédible witness, other than Chinese, that he was a résident of the 
United States on May 5, 1892 ; and if, upon the hearing, it shall ap- 
pear that he is so entitled to a certificate, it shall be granted upon his 
paying the cost ; and any Chinese person, other than a Chinese laborer, 
having a right to be and remain in the United States, desiring such 
certificate as évidence of such right, may apply for and receive the 
same without charge ; and that no proceedings for a violation of the 
provisions of said section six of the act of May 5, 1892, as originally 
enacted, shall hereafter be instituted, and that ail proceedings for said 
violation rtow pending are hereby discontinued. 
Section 2 (Comp. St. 1913, § 4324), provides: 

"The words 'laborer' or 'laborers,' wherever used In this act, or in the act 
to which this is an amendment, shall be construed to mean both skilled and 
unskilled manual laborers, ineluding Chinese employed in mining, flshlng, 
huckstering, peddling, laundrymen, or those engaged in taking, drying, or 
otherwise preservlng shell or other flsh for home consumptlon or exportation. 
The term 'merchant,' as employed herein and in the acts of which this Is 
amendatory, shall hâve the foUowing meaning and none other: A merchant is 
à person engaged in buylng and selling merchandise, at a fixed place of busi- 
ness, which business is conducted in hls name, and who during the time he 
claims to be engaged as a merchant, does not engage in the performance of 
any manual labor, except such as Is necessary in the conduct of hls business 
as such merchant. Where an application Is made by a Chinaman for en- 
trance Into the United States on the ground that he was formerly engaged in 
this country as a merchant, he shall establish by the testimony of two crédible 
witnesses other than Chinese the f act that he conducted such business as here- 
inbefore deflned for at least one year before hls departure from the TJnited 
States, and that during such year hé was not engaged in the performance of 
any manual labor, except such as was necessary in the conduct of hls business 
as such merchant, and in default of such proof shall be refused landing." 

By section 7 of the act of May 5, 1892 (Comp. St. 1913. § 4321), 
the Secretary of the Treasury was required to make reasonable rules 
and régulations for ftie efficient éxecution of the act. Later the pow- 
ers, duties, and authority of the Secretary of the Treasury were con- 
ferred upon the Secretary of Commerce and Labor, and after the créa- 
tion of the Department of Labor upon the Secretary of Labor. 

That the appellant is a person of the Chinese race is not disputed; 
and he testified in his own behalf Upon the hearing before the com- 
missioner through an interpréter substantially as f ollows : 

"My name is Fong Foo. I am 51 years old. AVas born in San Francisco. 
My father's name was Fong Sing ; mother's name, Jenge Shee. They are both 
dead ; died in China. I was a little over ten years old when I last saw them. 
I was working as a laborer at that time in San Francisco. Went to China lu 
K. S. 3.3 (1907). Eemalned there a little over a year. Never was there at 
any other time. Camie back to San Francisco. Never was out of United 
States at any other time. Llved when a boy in San Francisco. There are no 
persons living that I know of in San Francisco, who knew me when I was a 
boy. Worked in San Francisco for years and years. First went into flrm of 
Quong Wo On & Co., about a year before I went to China. Put $600 into the 
Company that I had saved by working as a laborer. Was salesman and as- 
sistant bookkeeper in the flrm. Llved during that time in rear of the store. 
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Did no other work In tlie firm. Lived during that time in the rear of the store. 
There were seven or eight partners in the tirm. Do not remember ail thelr 
naines. Was there a llttle over a year, and then went to China. Went to 
China to get married, and did get married. When I went I intended to re- 
turn to the United States. Got papers from immigration officers at the port 
before I went. When I got back from China, I was examined by the immigra- 
tion offlcers and got from them this paper marked 'Exhibit A.' When I got 
back from China a nevv firm was organlzed, and was located on Dupont street, 
San Francisco. Was staylng around there about a month, but did not work 
for the flrm. I had no money to put in the new firm. There was about $2,500 
in accounts due the old flrm, but I couldn't get anything. After about a 
month I left San Francisco and came to Garner, lowa. Lived there about a 
year, and came to Lake City, and bave been tliiere ever since, about four years. 
I know Chin Mon Ho, whose déposition was read. Knew him in Oakland, Cal., 
where our store was. He has been in our store there, and I hâve been in 
his store there in Oakland. I hâve wrltten to him, and he has written to me. 
I sent him money to send to China for me. The checks shown me are checks 
I sent to Chin Mon Ho to send to China. (Checks marked 'B' and 'C.') Chin 
Mon Ho is manager of Sang, Chung, Lung Co." 

C ross-Examinatlon. 

"I lived at Lake City, lowa, when I was arrested. . I own a laundry in that 
city. I returned from China in June. 1909. I worked about a month in San 
Francisco at the place the flrm had changed to ; before I left for China, the 
flrm was located at Oakland, Cal., at 365 Ninth street. I became a member of 
that flrm, the Quong Wo On & Co., in 1906. Hâve been a laundryman for flve 
years, since returning to the United States. Was a laborer prior to 1906. Was 
never a niercliant before 1906. I was in San Francisco in 1892, 1893, and 1894. 
At that time I was worklng in a grocery store, for the Ching Woo Company. 
Never acquired any Interest as a merchant until that with Quong Wo On & 
Co. in 1900. Was examined by the immigration otticers on my return to the 
United States. Do not remember of saying at that examination that there 
was 14 members in the flrm of Quong Wo On & Co., to whlch I belonged. 
Did not say that before that I was a member of the firm of Yee Wo & Co., 921 
Dupont street, San Francisco. Hâve no certiticate of résidence. If I got one 
it would be destroyed by the earthquake. I expeeted the earthquake. I was 
ten years old when my parents left for China. Tbey did not leave me in the 
care of any one. My parents died in China. I was probably 17 or 18 years old 
when they went back to China. I was born at San Francisco, at 728 Dupont 
street. It was a three-story brick building. I was born in a room on the 
third story. My wlfe is in China. Hâve one brother. Do not know where 
he is. Do not know where any one lives that remembers me when I was 
young." 

Three questions are présentée! for détermination: (1) Was the ap- 
pelant born in the United States? If he was, of course, he cannot 
rightly be deported. If he was not, then (2) Was he a merchant at the 
time he went to China in 1907, intending to return to the United States ? 
If he was, then, upon comphance with the régulations of the Im- 
migration Bureau, he had the right to re-enter the United States as 
a merchant upon his return from China. (3) What was his status at 
the time of his arrest at Lake City, in 1914? Of those, in their order: 

1. No other witness came to testify directly as to the place of ap- 
pellant's birth. There is, however, among the papers transmitted to 
this court by the commissioner, what purports to be a copy of the rec- 
ord of births kept under the provisions of the Political Code of Cali- 
fornia, which shows that a Chinese person by the name of Fong Foo 
Gong was born in the city and county of San Francisco April 6, 1875 ; 
that his father's name was Fong Sing, his mother's name Jenge Shee, 
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both natives of China; the occupation of the father îs given as a 
merchant, of 722 Dupont street, San Francisco; the résidence of 
the parents is given as at the same place. This paper appears to 
hâve been recorded in 1898, is not authenticated as required by 
section 906, Revised Statutes of the United States, nor does it ap- 
pear how the same came before the commissioner ; but if the 
paper was properly authenticated and oiïered in évidence before the 
commissioner, and is genuine, it w^ould show that the appellant is some 
10 years younger than he says he is ; more than this, if the appellant 
was born in San Francisco in 1875, as appears by this paper, or by his 
own statement, and has lived in the United States ail of his life, ex- 
cept the short time he says he was in China, it is strange that he should 
be unable to speak the English language sufficiently plain to testify 
without an interpréter. This might be possible, but it is hardly proba- 
ble. If he was born in the United States, he could not, of course, be 
rightly deported; but, without further considering the testimony as 
to the place of his birth, it must suffice to say that it fails to show with 
the required certainty'that he was born in the United States. 

2. Was the défendant a merchant within the meaning of section 6 
of the Act of November 3, 1893, when he went to China? 

The testimony in behalf of the défendant shows without substantial 
dispute that for more than a year before he went to China he became 
a partner in the firm of Quong Wo On & Co., merchants engaged in the 
clothing and dry goods business at 365 Ninth street, Oakland, Cal., 
prior to the earthquake of April, 1906; and when he went to China in 
the fall of 1907 (K. S. 33) he made to the proper immigration officer 
at San Francisco an application as foUows : 

"In order to comply wlth the requirements of Treasury Décision No. 22,050, 
wliicli provides that the departing Olilnese merchant shall furnlsh the Com- 
missioner of Immigration wlth évidence that he is a merchant, and tliat said 
évidence may be investigated prier to lils departure, so that his rlght to 
re-enter as a Chinese merchant may be establlshed: 

"Therefore 1, Fong Foo, merchant, do solemnly swear: That I am a mer- 
chant and a member of tlie firm of Quong Wo On & Co., dealers in clothing 
and dry goods, doing business at No. 305 Nluth street, clty of Oakland, county 
of Alameda, state of Californla. That my interest in said firm is six liundred 
dollars ($600.00). That I hâve been a merchant and a member of said flrm for 
more than one year last past, and that during said period I hâve not performed 
any manual labor, except such as was uecessary in the conduct of my busi- 
ness as ,such merchant. That I hâve had attached hereto a statement sub- 
scribed and sworn to by wlilte witnesses certlfying that tliey know me to 
be a merchant. I further certify that the photogruph attached to the first 
alildavlt lu this certlficate is a correct likeness of myself at the présent time. 

"[Slgnedl Fong Foo. 
"[In writing and In Chinese characters above the writlng.l 

"Subscribed and sworn to before me this 14th day of October A. D. 1907. 
"[Seal] Charles D. O'Connor, Notary Public." 

Three witnesses (white) also made the foUowing affidavit: 

"Whereas, Fong Foo, whose photograph is hereto attached, Is ahout to dé- 
part for China intendlng to return to the United States: 

"Now, therefore, for the better identification of the said Fong Foo, and in 
order to faeilltate his landing upon his said return, we, the undersigned, do 
hereby certify and déclare under oath. each for hlmself and not one for the 
other, that we bave known the said Fong Foo as a résident of state of Cali- 
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fornia for the number of years set opposite our respective names ; that he Is 
by occupation a niercliant in good standing, engaged in buying and selllng 
mercliandise at a. fixed place of business, to wlt, as a member of the flrm of 
Quong Wo On & Co., dealers in clothing and dry goods, doing business at No. 
365 Ninth street, in city of Oaliland, county of Alameda, state of California ; 
and that he now résides thereat and does not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant, and that he bas been engaged in such business as such 
merchant for more than one year last past." 

Signed and sworn to before a notary public October 14, 1907, by 
Joseph Jacoby, 379 Ninth street, J. C. Gambo, 22 Eighth street, and 
A. Soloman, 525 ^A Twenty-Third street. Photograph attached. In- 
dorsed upon thèse affidavits are the f oUowing words : 

"Departed from San Francisco, per steamer Manchuria, October 24, 1907. 
[Signed by an inspector.]" 

On his return from China in June, 1909, he was again examined 
before the immigration office in San Francisco, and two white witness- 
€s each testified that he had knovvn the défendant for a number of 
years, and that he had been a merchant in the firm of Quong Wo On 
& Co., 365 Ninth street, Oakland, Cal., for a year prior to his going to 
China in October, 1907. 

Ail the testimony, other than that of the appellant, was taken by 
déposition in San Francisco, at the taking of which inspectors and in- 
terpreters from the Chinese Bureau of the Immigration Station at San 
Francisco were présent, and no effort has been made to controvert the 
same. From this testimony and that of the appellant it appears that 
it was established to the satisfaction of the proper immigration officers 
at San Francisco, when he departed for China, that he was then a 
merchant within the meaning of section 6 of the act of May 5, 1892, 
as amended by the act of November 3, 1893, and also that in June, 
1909, when he returned to San Francisco, he was then entitled to re- 
enter the United States, and was permitted by the immigration officiais 
to and did re-enter the United States at San Francisco. Thèse findings 
are conclusive of the right of the défendant to enter the United States 
in June, 1909. United States v. Sing Tuck, 194 U. S. 161, 168, 169, 
24 Sup. Ct. 621, 48 L. Ed. 917; United States v. Ju Toy, 198 U. S. 
253, 261, 25 Sup. Ct. 644, 49 L. Ed. 1040. 

3. What, then, was the status of the appellant after he re-entered 
the United States in June, 1909? Undoubtedly he was admitted be- 
cause of being a merchant when he departed for China in 1907; and 
if he had followed that occupation after returning to the United States, 
it may be doubtful, at least, if he could now be deportea. The appel- 
lant a'dmits that in the years 1892, 1893, 1894, and prior to 1906, when 
he joined as a partner the mercantile firm of Quong Wo On & Co.,,in 
Oakland, he was a laborer. For some reason that firm closed its busi- 
ness when appellant was in China, and when he returned in 1909 the 
remuant of its property, wherever it was, had been moved to San 
Francisco, and the firm reorganized as a new firm under the name of 
Wing Wo On & Co., of which appellant says he was not a member, 
and to which he contributed nothing. After his return to San Fran^ 
cisco he stayed with the new firm for a short time, trying to settle or 
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collect his interest in the old firm, but was not successful, and within 
a month he left San Francisco. He was next heard from, se far as 
the testimony shows, at Garner and Lake City, in this district, where 
he was arrested upon the information filed in this proceeding. 

There is no claim that, after he left San Francisco in 1909, he has 
been engaged as a merchant, or in any other occupation than that of 
a laborer, and claims that, when arrested, he owned a laundry in Lake 
City. As he was a laborer when first in the United States, so far as 
shown by the testimony, and up to 1906, when he invested in the firm 
of Quong Wo On & Co., his status passed from that of a laborer to 
that of a merchant, either in, or prior to, 1906. When he lost his in- 
terest in that firm, and he did not again engage in the business of a 
merchant, his status reverted to that of a laborer, which has been his 
occupation since he left San Francisco in 1909. As he is not a citizen 
of the United States, and cannot become one, and has no certificate of 
résidence as required by the Exclusion Act, he has since leaving San 
Francisco been unlawfully in the United States, and subject to dépor- 
tation. See United States v. Yong Yew (D. C.) 83 Fed. 832. 

The commissioner, therefore, rightfully ordered his déportation to 
China, and that order must be and is aiîirmed; and it is accordingly 
so ordered. 



ARMSTRONG CORK CO, et al. v. BINGWALT LINOLEUM WORKS. 
(District Court, D. New Jersey. August 28, 1916.) 

1. Trade-Marks and Trade-Names ®=378 — Suit for Ukfair Compétition — 

RiGHT OF Action. 

An action for unfair compétition lies only when a property right of the 
complainant has been invaded, and the fact that a défendant makes an 
article and sells it under a false name or désignation, and thus deceives 
the public, does not give a right of action to another, who makes the 
genuine article so deslgnated, where it is not shown that défendant has 
represented or sold Its product as that of complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 88 ; Dec. Dig. <©=578.] 

2. WoRDS AND Phrases— "Linoléum." 

"Linoléum" is a floor coyering made of oxldized oll comblned wlth 
ground cork, wood flour, or similar vegetable material impressed upon 
a suitahle back, usually of burlap. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Linoléum.] 

In Equity. Suit by the Armstrong Cork Company and others against 
the Ringwalt Linoléum Works. On motion to dismiss bill. Motion 
granted. 

McDermott & Enright, of Jersey City, N. J. (Frank F. Reed and 
Edward S. Rogers, both of Chicago, 111., of counsel), for plaintififs. 

Briesen & Schrenk, of New York City (Fritz v. Briesen and Hans 
V. Briesen, both of New York City, of counsel), for défendant. 

REELSTAB, District Judge. The Armstrong Cork Company, 
Thomas Potter & Sons Company, the George W. Blabon Company, 

<9=»For other cases >ee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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and the American Linoléum Manufacturing Company filed their bill 
against the Ringwalt Linoléum Works, charging it with unfair compé- 
tition in the manufacture and sale of a composition floor covering. 

[1] As summarized in the brief of complainant's counsel, the bill 
allèges that: 

"Prlor to December 19, 1863, Frederick Walton, was the inventer of a new 
floor covering or cloth, which was made from a composition of oxidlzed cil, 
ground cork, and wood flour Impressed upon a sultable back. To tbis product 
he applled the name 'linoléum,' which was an arbltrary word, invented by 
him and flrst applled to his patented composition. Patents were secured in 
England and in the United States, which expired in 187T, when the manu- 
facture of linoléum became open to the public, and the name was dedicated 
to public use as descriptive of the composition covered by the expired patents. 
Immediately upon the expiration of the patents, and from time to time there- 
after, other manufacturers began and continued to produce linoléum, and 
described the product with the word 'linoléum.' For many years the word 
'linoléum' has had a definlte and spécifie meaning, and indicated and now 
indicates in the trade and to users and the public a product made in accord- 
ance with the expired patent of Frederick Walton ; that is to say, linoléum is 
a floor covering made of oxidlzed oil eombined with ground cork, wood flour, 
or similar vegetable materlal impressed upon a sultable back, usually of bur- 
lap, and means no other product. 

"The plalntifEs are manufacturers of linoléum made always and only In the 
way and of the materials just described. Plaintiffs manufacture about 54 per 
cent, of the linoléum manufactured in the United States, and their product, 
known as and designated as 'linoléum,' has a hlgh réputation, and is known 
to the public as a product made as just described, and as a meritorious, dé- 
sirable, and durable article. 

"The défendant knowlngly, and with Intent to deceive and to compete un- 
fairly with the plaintiffs and other manufacturers and sellers of genuine lino- 
léum, has placed upon the market an inferior, cheap, and spurious product, 
consisting of saturated felt paper, having designs painted upon the surface and 
deceptively contrived so as to resemble as nearly as possible geftuine linoléum, 
and has advertised and sold such spurious product as linoléum, and as adapted 
to the purposes for which linoléum is intended, and has falsely and deceptive- 
ly applled to such painted paper spurious product which it niakes and sells 
the word 'linoléum' as the name or description of it, and falsely represented 
that said spurious product is linoléum, when the fact is, as is well known to 
défendant, that Its product is not linoléum and cannot truthfully be so de- 
scribed, and that it is greatly Inferior to genuine linoléum in cost, quality, and 
durabllity. 

"Defendant's conduct has enabled and does enable dealers to sell, and such 
dealers do sell, this spurious product to buyers and users as linoléum, which 
It is not. Plaintlflfs each and ail are serlously damaged by defendant's unfair 
conduct." 

The bill prays that the défendant be required to account for ail 
profits derived by reason of its alleged misconduct, to pay the damages 
sustained by the plaintiffs, and that it be— • 

"perpetually enjoined and restrained from uslng in connection with the 
manufacture, advertlsement, offering for sale, or sale of any product not 
linoléum, as known and understood and as herein described, the word 'lino- 
léum,' from representlng that the defendant's product which it sells as lino- 
léum is linoléum, and from any and ail untruthful use of the sald word 
'linoléum.' " 

The défendant moves to disniiss the bill under equity rule 29 (198 
G. C. A. xxvi, 115 C. C. A. xxvi), on the ground that it "does not state 
facts sùfficient to constitute a cause of action." There is no allégation 
that the défendant, by its marks, labels, advertisements, or in other 
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ways, represents îts goods as those manufaçtured by the plaintiffs, or 
that any person lias been deceived by any act of the défendant into 
buying its goods as those of the plaintiffs. In other words, the défend- 
ant is not charged with palming ofif its goods as those of any other 
manufacturer. 

The gravamen of the charge is that the défendant is making and 
vending a spurious article, and deceiving the public into buying it as 
genuine, with the resuit that the genuine. article is discréditée! in répu- 
tation, and that the plaintiffs, who make and sell only the genuine ar- 
ticle, are damaged. Such damages, however, are not the resuit of any 
attacks upon the property rights of the plaintiffs, and a right of action 
of the kind hère pressed lies only when a property right bas been in- 
vaded. Canal Company v. Clark, 13 Wall. (80 U. S.) 311, 20 L. Ed. 
581 ; Goodyear India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 
128 U. S. 604, 9 Sup. Ct. 166, 32 L. Ed. 535 ; Brown Chemical Co. v. 
Meyer, 139 U. S. 544, 11 Sup. Ct. 625, 35 L. Ed. 247; Elgin National 
Watch Co. V. m. Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. 
Ed. 365 ; and American Washboard Co. v. Saginaw Mfg. Co., 103 
Fed. 281, 43 C. C. A. 233, 50 L. R. A. 609. At the close of the argu- 
ment on such motion, the court so expressed itself. 

At the request of plaintiffs' counsel, however, a decree dismissing 
the biU was not then entered, and they were given an opportunity to 
submit an additional brief in support of their contentions. This brief, 
as well as that furnished by them at the time of the argument, has 
been read, and the question considered anew, without change of opin- 
ion. A discussion of the cases cited by plaintiffs' counsel as holding 
a différent vitw — to my mind distinguishable from the instant case — 
would be profitless, as the case of American Washboard Co. v. Sagi- 
naw Mfg. Co., supra, in my judgment, furnishes the law controlling 
the case at bar. 

That case, as made by the bill, showed that plaintiff and défendant 
were manufacturers of washboards. The rubbing face of plaintiff's 
was of pure aluminum, while that of defendant's was made of a métal 
containing no aluminum whatever; that both branded their boards 
■'aluminum," and so advertised them to the public; that the public was 
deceived into purchasing the defendant's boards as having a rubbing 
sheet made of aluminum, to the great and irréparable injury to plain- 
tiff, as well as to the public. On demurrer the bill was dismissed. On 
appeal the dismissal of the bill was afiirmed. The reasons given for 
such affirmance by Circuit Judge (now Mr. Justice) Day, speaking for 
the Circuit Court of Appeals, are so apt and convincing that extended 
quotations from his language are justified. He said: 

"The bill * * * undertakes to make a case, not because the défendant Is 
selllng its goods as and for the goods of complainant, but because it is the 
manufacturer of a genuine aluminum board, and the défendant is deceiving 
the public by selling to it a board not made of aluminum, although falsely 
branded as such, being in fact a board made of zinc material ; that is to say, 
tlie theory of the case seems to be that complalnant, manufacturing a genuine 
aluminum board, has a right to enjoin others from brandlng any board 'alumi- 
num* uot so in fact, although there is no attempt on the part of such vvrong- 
doer to impose upon the public the bellef that the goods thus manufaçtured 
are the goods of complainant. We are not referred to any case going to the 
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length required to support such a blll. It loses slght ot the thoroughly ea- 
tabUshed principle that the private right of action In such cases is not based 
upoii fraud or imposition uiwn tlie public, but Is malntained solely for the 
protection of the property rights of complainant It is true that in thèse cases 
ît is ail Important factor that the public are deceived, but it is only where thls 
déception induces the public to buy the goods as those of complainant that a 
private right of action arises. ♦ • * It is doubtless morally wrong and 
improper to impose upon the public by the sale of spurious goods; but this 
does not give rise to a private right of action, unless the property rights of the 
plnintiff are thereby invaded. ïhere are many wrongs which can only be 
righted through public prosecution, and for which the Législature, and not the 
courts, must provide a remedy. Courts of equity, in grantingj relief by in- 
junction, are concerned with the property rights of complainant. * * * 

"Take the métal which is the subject-matter of the controversy In this case, 
Many articles are now belng put upon the market under the name of alumi- 
num, because of the attractive qualities of that métal, which are not made of 
pure aluminum, yet they answer the purpose for which they are made and 
are useful. Can it be that the courts hâve the power to suppress such trade 
at the Instance of others starting in the same business who use only pure 
aluminum V There is a wide-spread suspicion that many articles sold as 
being manufactured of wool are not entlrely made of that material. Can it 
be tiîat a dealer who should make such articles only of pure wool could in- 
voke the équitable jurisdlctlon of the courts to suppress the trade and busi- 
ness of ail périmons whose goods may deceive the public? We find no such 
nuthorlty in the books, and are clear in the opinion that, if the doctrine is to 
iie thus extended, and ail persons compelled to deaJ solely in goods which are 
exactly what they are represented to be, the remedy must corne from the 
IvCgislature, and not froiu tlie courts." 

That case has been frequently cited with approval. See Daviess 
County Distilling Co. v. Martinoni (C. C.) 117 Fed. 186; American 
Wine Co. v. Kohlnian (C. C.) 158 Fed. 830; Lx)we Bros. Co. v. Toledo 
Varnish Ce, 168 Fed. 627, 94 C. C. A. 83 ; Rathbone, Sard & Co. 
V. Champion Steel Rançe Ce, 189 Fed. 26, 110 C. C. A. .S96, 37 L. 
R. A. (N. S.) 258: Edward Hilker Mop Co. v. United States Mop 
Co., 191 Fed. 613, 112 C. C. A. 176 ; Borden Ice Cream Co. v. Borden's 
Condensed Milk Co,, 201 Fed. 510, 121 C. C. A. 200; Borden's Con- 
densed Milk Co. v. Horlick's Malted Milk Co. (C. C.) 206 Fed. 949. 

The bill is dismissed, with costs. 



ALEXANDEK v. WILKES-BAERB RY. CO. 
(District Court, M. D. Pennsylvania. December Term, 1913.) 

No. 553. 

Death ®=4-t— Action for Weongfux. Death — AMExnjrEXT of Pleadings. 

Under Art l'a. April 26, 1855 (P. L. 309), which provides that "the per- 
sons eiititled to rec-over damages for any injury cuusing death shall be 
the husbaiul. wldow, children or parents of the decea.sed and no other 
relative," the statement of claim in an action for wrongful desith, brought 
by the administrator of the deceased for the benelît of hls estate, caànot 
be amended, after the time for bringlng action flxed by the statute has 
eiplred, by substituting the widow of the décèdent as plaintifC. 

[Ed. Note. — For other cases, see Deatlj, Dec. Dlg. €=>44.] 

€=3l^or other cases see same topic & KEY-NUMBÉR In ail Key-Numbered Digeste & Indexes 
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At LaW. Action by R. B. Alexander, administrator of the estate 
of Vincenzo Colonna, deceased, against the Wilkes-Barre Railway 
Company. Sur motion to amend statement of claim. Denied. 

M. H. McAniff and John McGahren, both of Wilkes-Barre, Pa., 
and Francis Rawle, of Philadelphia, Pa., for plaintifï. 

Paul Bedford and Frank A. McGuigan, both of Wilkes-Barre, Pa., 
for défendant. 

WITMER, District Judge. Action was brought by the administra- 
tor of the estate of Vincenzo Colonna, deceased, against the défend- 
ant, to recover damages for the alleged unlawful violence and négli- 
gence of défendant, resulting in Colonna's death. Colonna died Jan- 
iiary 31, 1913, and this action was instituted November 13, 1913. 
When the case was called for trial at the February term, 1916, counsel 
for plaintifï moved to amend by substituting the name of the widow 
of the décèdent as plaintifï in place and stead of the administrator, 
and "to amend also the plaintiff's statement by inserting the names of 
decedent's two children as beneficiaries, in order that the widow may 
prosecute this action in her own behalf as well as for the benefit of 
his children." This motion was opposed by défendant on the ground 
that it was tending to introduce a cause of action after the statutory 
period allowing the same had expired. 

At common law no action whatever could be sustained for the cause 
hère disclosed. The act of Assembly approved April 15, 1851 (P. L- 
674), granted the right to certain persons to maintain an action and 
recover damages for the death of a person occasioned by unlawful vio- 
lence or neghgence. By the act of April 26, 1855 (P. L. 309), it was 
provided that : 

"The persons entitled to recover damages for any in jury causlng death 
shall be the husband, widow, children, or parents of the deceased, and no 
other relative." 

This act took away from the personal représentative of the décèdent 
the right of action conferred by the former, and conferred it solely 
upon the four classes of persons in the order enumerated, to wit, "the 
husband, widow, children and parents" ; consequently this action in 
its présent form cannot be sustained, but the matter before the court 
is whether the motion to amend is to be allowed. Notwithstanding the 
able argument of counsel, this must also be denied, the statutory al- 
lowance of time having passed by, three times, since the cause of action 
arose which is for the first time by this motion suggested. Without 
husband, widow, children, or parents surviving there can be now, since 
the Act of 1855, no recovery. The plaintiff's statement as filed is silent 
as to the relatives of the décèdent or the real beneficiaries entitled to 
recover under the statute, whose identity, it is provided, shah be therein 
disclosed, and the suit is brought solely for the benefit of his estate. 

In this the case differs from Stewart v. Baltimore & Ohio R. R; Co., 
168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537; Teti v. Consolidated 
Coal Co. (D. C.) 217 Fed. 443; Van Doren v. Penna. R. R. Co., 93 
Fed. 260, 35 C. C. A. 282 ; Keystone Coal Co. v. Fekete, 232 Fed. 72, 
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C. C. A. ; and kindred cases cited ty counsel for plaintiff in 

which recovery was allowed, notwithstanding the nominal plaintiff. 
The important matter that détermines whether suit shall prevail is dé- 
pendent on the real plaintiff, or actual beneficiaries, for which suit is 
instituted. 

As already noted, the actual and bénéficiai plaintiff in the statement 
on file is the estate, and not the widow and children of the décèdent. 
Manifestly the measure of recovery is différent where it is sought for 
the estate than when it is for the surviving widow and children — the 
one being for loss sustained by the estate, which in this case is nothing, 
because there can be no recovery ; the other being for loss to wif e and 
children of the earnings, support, society, and comfort of the husband 
and parent. To allow the amendment would assuredly introduce a 
new cause of action, which is not allowed, notwithstanding the liberality 
of the fédéral courts in allowing amendments. 

Authorities supporting the conclusion reached may be found in 
Books V. Banville Borough, 95 Pa. 158; Haughey v. Pittsburg Rail- 
way Company, 210 Pa. 367, 59 Atl. 1112; Marshall v. Masselli, 47 
Pittsb. Leg. J. (Pa.) 147 ; Coakley v. Pennsylvania R. R., 5 Clark (Pa.) 
444; Di Paolo v. Laquin Lumber Company (C. C.) 178 Fed. 877. 

The motion to amend is denied. 



In re STOWB. 
(District Court, N. D. Californla. First Division. September 5, 1916.) 

No. 10215. 

Bankbuptcy <S=>123 — Election of Trustée — Right to Vote. 

Neither a bankrupt, nor tiis attorney, nor a gênerai assignée, nor liis 
attorney, may be permltted to control the sélection of a trustée, and 
elaims of creditors who hâve jolned in such a plan may properly be 
denied the right to vote at the élection. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 171-179; 
Dec. Dig. ®=5l23.] 

In the matter of Herbert A. Stowe, doing business as the Stockton 
Creamery, bankrupt. On review of ruHngs of référée. Affirmed. 

R. C. Pardoe, of Stockton, Cal., for petitioner. 
Clarence A, Grant, of Stockton, Cal., for bankrupt. 

DOOLING, District Judge. In the early part of June, 1916, Her- 
bert A. Stowe, the bankrupt herein, made to Fillmore C. Marks an 
assignment for the benefit of his creditors. This was to be effective 
if ail of the creditors assented thereto. Some of them did not do 
so, and the bankrupt then filed his pétition and schedules and was 
duly adjudicated a bankrupt. Lafayette J. Smallpage was the attor- 
ney for the assignée, and when the bankruptey proceedings were 
inaugurated he sent eut to the creditors a circular letter in which he 
says: 

^ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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"We désire to represent you at the élection of tlie trustée, and wUl do so 
wlthout charge, proviUetJ you exécute the enclosed proof of debt." 

At this time the assignée had collected a considérable sum of mon- 
ey, for which he would necessarily hâve to account to the trustée who 
might later be selected. In response to this letter a number of cred- 
itors sent their claims with power of attorney to Smallpage. Thèse 
claims were afterwards turned over to R. C. Pardoe, who attempted 
to vote them at the élection for trustée. The référée refused to per- 
mit them to be voted, on the ground that the attorney for the assignée 
was endeavoring in this manner to control the élection of trustée. In 
this connection the bankrupt testified as follows : 

"Isn't it a fact, Mr. Stowe, from your knowledge, and wIth your approval, 
and you particlpated in It, Mr. Smallpage, representing the assignée nomi- 
nally, and Mr. Stewart, representing you, were working together, were en- 
deavoring to get ail the claims In to elect the trustée in this matter? A. 
We were trylng to get an asslgnment of ail the claims ; Yes, slr." 

The action of the référée in this regard is approved. 

The référée also rejected the claims of E. B. Stowe, father of the 
bankrupt, for the reason that the nominee of said E. B. Stowe was 
the same as the nominee whom Smallpage and the bankrupt were en- 
deavoring to elect, and that the said E. B. Stowe had joined with 
Smallpage in endeavoring to control the bankrupt's estate. His ac- 
tion in this regard is also approved. 

There is no disposition on the part of the court to prevent the cred- 
itors of a bankrupt from selecting a trustée. But when some of the 
creditors knowingly join with the attorney of an assignée, whose in- 
terests are adverse to the interests of ail the creditors of the bank- 
rupt, in an endeavor to control the sélection of the trustée, in which 
endeavor the bankrupt himself participâtes, the creditors who do not 
participate in such endeavor are entitled not to be left helpless in the 
face of such a union. The theory of the bankrupt law is that the as- 
sets of a bankrupt shall be honestly collected and honestly distributed 
among ail the creditors. Neither the bankrupt himself, nor his attor- 
ney, nor an assignée, nor his attorney, can be permitted to control 
the sélection of a trustée. If creditors knowingly join with the bank- 
rupt or his attorney, or with an assignée or his attorney, in an effort 
to do what it has repeatedly been decided they may not do, the sim- 
plest and most obvions way to defeat their purpose is to reject their 
sélection of trustée, and permit the creditors who are not in the com- 
bination to make the sélection. That was done in the présent instance 
and the action of the référée is affirmed. 
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HIGHLAND PARK MFG. CO. v. STEBLE et al. 

(Circuit Court of Appeals, Fourth Circuit. July 24, 1916.) 

No. 1276. 

1. Tenancy in Common cg=345 — Conveyance by Cotenant of SpecIfic Prop- 

EETY EQUITIES OF GBAXTEE. 

Wlille the deed of one cotenant conveying a spécifie part of tlie joint 
property does not give the grantee tlie rlght to the particular tract con- 
veyed as agalnst other cotenants, it is not vold, and will be given effect 
In equity, if it can be done without préjudice to their interests. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. §§ 
135-137; Dec. Dig. <g=>45.] 

2. Partition <S=»78 — Suit Against Grantee of One Cotenant Aione — 

Equities of Parties. 

A. and B., who were cotenants in a tract of land, assuming themselves 
to be sole owners, undertook to make partition by each releasing to the 
other a spécifie part of the land, A. thereafter conveyed the particular 
tract so released to him by metes and bounds to defendant's grantor. 
Complalnants, who were also part owners of the land, brought suit 
agalnst défendant alone for partition of such particular part. Held, that 
défendant could not by such action be deprived of its équitable rlght to 
hâve the entire tract valued, and A.'s share thereof set ofC in that part 
conveyed by him. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 265-273 ; Dec. 
Dig. <g=378.] 

Appeal from the District Court of the United States for the West- 
ern District of South Carohna, at Greenville ; Henry A. M. Smith, 
Judge. _ : _ 

On pétition for rehearing. Decree modified. 

For former opinion, see 232 Fed. 10. 

C. E. Spencer, of Yorkville, S. C, and Thomas C. Guthrie, of Char- 
lotte, N. C. (Tillett & Guthrie, of Charlotte, N. C.,. on the brief), for 
appellant. 

D. E. Finley and J. A. Marion, both of Yorkville, S. C, and E- M. 
Blythe, of Greenville, S. C, for appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

CONNOR, District Judge. Appellant filed a pétition for a rehear- 
ing of this cause, in so far only as the décision heretof ore rendered, 
reported in 232 Fed. 10, disposed ôf what is termed the équitable dé- 
fense set up in the cross-bill. The facts upon which appellant relies 
to sustain its équitable défense are quite complicated, and we are of 
the opinion were not clearly apprehended by the court. It appears 
that, by the deed executed by John Steele, Sr., to his son, Joseph A. 
Steele, November 16, 1860, he conveyed 494 acres. As construed by 
the Suprême Court of South Carolina in Steele v. Smith, 84 S. C. 464, 
66 S. E. 200, 29 E. R. A. (N. S.) 939, and by this court in 232 Fed. 
10, this deed operated to vest the title to the land in Joseph A. Steele 
upon the following trusts: One-half undivided interest for the use of 
his grandson, John G. Steele, for life, with power of appointment by 

@=jFor other cases see same toplc & KEY-NOMBBH in ail Key-Numbefed Digests & Indexes 
235 F.— 30 
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will, and upon failure to exercise the power to convey to the heirs of 
said John G. Steele. The other half was vested in Joseph A. Steele 
to his own use in fee. If John G. Steele failed to exécute the power 
of appointaient, it became the duty of the trustée to convey this one- 
half undivided interest to the appellees, heirs of John G. Steele. If 
this had been done, upon the death of John G. Steele, the title to one 
undivided half would hâve been in Joseph A. Steele in fee, and the 
other half in appellees, as heirs of John G. Steele. Joseph A. Steele, 
the father of John G. Steele, however, died prior to the death of his 
son, leaving surviving, as his heirs, his widow, Eliza J. Steele, his son, 
the said John G. Steele, and five daughters. The one-half undivided 
interest owned by him vested in thèse persons, to their own use, as his 
heirs at law. The other one-half vested in them upon the trust de- 
clared in the deed to their father, Joseph A. Steele. 

On August 3, 1868, and subséquent to the death of his father, the 
said John G. Steele undertook to convey in fee the entire tract of 494 
acres to James Pagan. This deed operated to vest in Pagan, or his 
grantee, Patterson, the life estate of said John G. in one-half, and 
his interest in the other half in fee, being the interest which descended 
to him, as one of the heirs of his father, Joseph A. Steele. Upon 
the death of said John G. Steele July 5, 1905, intestate, therefore, 
the remainder in the one-half interest held in trust by the heirs at 
law of Joseph A. Steele vested in the appellees, under the limitation 
set forth in the deed of John Steele, Sr., to Joseph A. Steele, or they 
were entitled to call upon them for a conveyance thereof. It appears 
that the tract was separated by the Landsford road — 400 acres thereof 
lying on the south and west side, and the remaining portion, which is 
conceded to be 99 acres, on the north and east side. The executors 
of Patterson, claiming under the Pagan deed, conveyed the 400 acres, 
on the south and west side of the road, to A. R. Smith and W. B. 
Wilson. They obtained from the five daughters of Joseph A. Steele 
a deed for their interest in the entire tract of 494 acres, vesting in 
them an undivided five-eighteenths interest in fee in the entire tract, 
and by the deed of John G. Steele to Pagan, thence to Patterson, his 
interest in the 400 acres, as one of the heirs of Joseph A. The ap- 
pellees were entitled to one-half undivided interest in the entire tract. 
Patterson's executors then conveyed to Amelia Pride the 99 acres ly- 
ing on the east side of the road. This deed ojîerated to vest in Amelia 
Pride the interest which had vested in Patterson in the 99 acres. Sub- 
sequently Amelia Pride conveyed the interest in the 99 acres which 
sh€ acquired from Patterson's executors to John L. Watson. This 
deed vested in Watson the interest of John G. Steele, as one of the 
heirs of his father, Joseph A., which he had conveyed to Pagan, who 
conveyed to Patterson. 

Smith and Wilson and Watson undertook to make a partition of 
the 99 acres — Watson releasing to Smith and Wilson ail of his inter- 
est in 27 acres thereof, described by metes and bounds, and they re- 
leasing to Watson ail of their interest in the balance of the tract. 
Smith and Wilson thereafter conveyed by the same metes and bounds 
the 27 acres to the Standard Cotton Mill, and its interest in the same 
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land was conveyed to appellant, Highland Park Manufacturing Com- 
pany. Appellees brought suit in the state court against Smith and 
Wilson and others for partition, and recovered their undivided inter- 
est in the 400 acres lying on the south and west side of the road. 
Steele v. Smith, 84 S. C. 464, 66 S. E. 200, 29 L. R. A. (N. S.) 939. 
The judgment in that suit, eliminated the 400 acres from this con- 
troversy, leaving the appellees tenants in common with the appellant 
and those who represented the remaining interest in the 99-acre tract. 

Appellant insists that, conceding appellees to be entitled to partition, 
and to hâve allotted to them nine-eighteenths, or one-half, in value 
of the 99 acres, it is entitled to hâve allotted to it five-eighteenths of 
the same tract, that being the interest acquired under the deed of 
Smith and Wilson. It further contends that it is entitled to hâve the 
entire tract of 99 acres valued, and if the 27 acres conveyed to it, with- 
out the improvements, is not of greater value than five-eighteenths 
thereof, to hâve it allotted to the appellant. This contention was pre- 
sented by the cross-bill filed by appellant, which, for the reasons stated 
by the spécial master and approved by the District Judge, was dis- 
missed. In view of the fact that, upon the removal of the cause into 
the District Court, it was properly placed on the equity side of the 
docket, the court may so mold its decree that the equities of ail parties 
will be conserved and administered. There is no necessity for resort- 
ing to a cross-bill. The cross-bill in the record may be resorted to for 
the purpose of ascertaining appellant's contention as to the facts upon 
which thé equity is based. There are other facts referred to in the 
transcript upon which appellant asked permission to amend its cross- 
bill. We do not deem it necessary to further refer to them; so far 
as they may become relevant in the further disposition of the case 
in the District Court, they may be brought to the attention of the 
court. It appears that, before filing the bill herein for partition of the 
27 acres, appellees made some settlement with those who claimed to 
own the balance of the 99-acre tract. We are thus brought to an 
examination of the contentions made by appellant upon the first hear- 
ing, and more clearly and specifically urged upon the rehearing. It 
will simplify the situation to deal with the case without regard to the 
400 acres, appellees having recovered their interest therein, as stated. 

Recurring to the position of the parties when Smith and Wilson and 
Watson, together with appellees, were the owners, and before the at- 
tempted partition between Smith and Wilson and Watson of the 99 
acres, we find that they owned the land as tenants in common, each 
holding undivided interests : 

Smith and Wilson 5/18 

Watson .1/18 

Appellees 9/18 

The Other three-eighteenths was outstanding in the widow of Joseph 
A. Steele. In this condition of the title, a decree for partition would 
hâve been easily made. When, however, Smith and Wilson and Wat- 
son undertook to make partition by the release or conveyance by Wat- 
son to Smith and Wilson of 27 acres, by metes and bounds, as repre- 
senting five-eighteenths of the entire tract, of which they were ten- 
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ants in common with appellees, an équitable élément between tliem and 
the other tenants was introduced. 

[ 1 ] It is well settled, both upon reason and authority, that, as ten- 
ants in conimon are seised per my et per tout, neither of them owns, 
or can convey a valid title to, any spécifie portion of the tract so held 
in common. A deed undertaking to do so is held by some courts a 
nullity, the grantee taking no title. It is, however, now established 
by the weight of authority that a court of equity will treat the deed 
as a conveyance of such interest as the grantor or cotenant has in 
the land, not permitting it to operate to the préjudice of the other co- 
tenants. This principle has been recognized by the Suprême Court 
of South Carolina in Young v. Edwards. 33 S. C. 404, 11 S. E. 1066, 
10 L. R. A. 55, 26 Am. St. Rep. 689, in which, after stating the gênerai 
rule, it is said : 

"Of course, such a conveyance will not be allowed to operate to the préju- 
dice of the rights and interests of the other cotenants ; but where it can be 
glven full effect without injury to other cotenants, there is no reason why it 
should not be sustalned. Such we understand to be the view sustained by 
the weight of the authorities elsewhere." 

So Mr. Freeman in his work on Cotenancy (section 199) says : 

"Altliough the deedi does not impair the rights of the other cotenants, It 
by no means follows tliat they may treat it as void, or entirely disregard it. 
While falling short of what it professes to be, it nevertheless opérâtes on 
the interest of the grantor by transferrlng it to the grantee. The latter ac- 
quires rights which the cotenants ought to be bound ,to respect. They ought 
not to be pennitted to ignore hls conveyance and treat him as one having no 
interest in the property." Walton v. Ward, 142 Ga. 385, 82 S. E. 1067; 
O'Neal V. Cooper, 191 Ala. 182, 67 South, 6<S9. 

In Beale v. Johnson, 45 Tex.' Civ. App. 119, 99 S. W. 1045, it is 
said: 

"The deed of a cotenant, conveying a spécifie part of the joint property, is 
not vold, and a court of equity wlU set apart tothe grantee in such deed the 
partlcular tract conveyed, if this can be done without préjudice to the other 
cotenants." Gates v. Salmon, 35 Cal. 576, 95 Am. Dec. 142 ; Holcomb v. 
Coryell, 11 N. J. Eq. 548 ; Story's Eq. Jur. 656c. 

The décisions appear to be uniform in holding the équitable doc- 
trine as stated in the foregoing cases. We hâve not overlooked the 
cases cited by appellees. It would seem to follow that, upon the exé- 
cution of the deed by the five daughters of Joseph A. Steele to Smith 
and Wilson of their five-eighteenths interest in the tract of 494 acres, 
they became tenants in common with appellees of the entire tract, and 
upon the conveyance of John G. Steele to Pagan, who conveyed to 
Patterson, he became also tenant in common to the extent of his in- 
terest as one of the heirs of said Joseph A- Steele. Patterson's ex- 
ecutofs conveyed this interest in the 99 acres to Amelia Pride, who 
conveyed to Watson, thus putting in him the interest of John G. Steele 
in the fee in the 99 acres which he inherited from his father, Joseph 
A. Steele. 

Appellant, Highland Park Manufacturing Comnany, through the 
Standard Cotton Mills, acquired the five-eightee ;s interest in the 
■99-acre tract which had vested in Smith and Wilson, and was by them 
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conveyed to the Standard Cotton Mills. Appeliees were entitled to 
make, and according to the iisual practice should hâve made, ail of 
-the tenants in common parties to the original suit, treating the 494-acre 
tract as orje body of land to be partitioned. They were under no ob- 
ligation to recognize the conveyances of the 99 acres and the 27 acres 
as separating or interfering with the integrity of the original tract, 
in each and every part of which they were the owners of an undivided 
one-half. In such a pétition, in which ail persons interested were 
parties, the court would hâve partitioned the entire tract, setting apart 
to the appeliees their one-half, and to the other parties their respective 
interests, preserving the equities of ail parties. They did not pursue 
this course, but, treating the 400 acres as a separate tract, of which 
they claimed one-half, they obtained partition thereof in the suit 
brought in the state court, taking no account of the 99 acres. After 
thus securing their interest in the 400 acres, they may hâve treated 
the 99 acres as one tract, and had partition thereof, making ail per- 
sons having an interest therein parties to the record. 

As we hâve seen, Smith and Wilson, claiming under the deed from 
the five daughters of Joseph A. Steele and the deed from Watson, 
would not hâve been entitled, at law, to hold the 27 acres by metes 
and bounds, but would hâve been entitled to the undivided interest 
which they had thus acquired, being five-eighteenths. The fact that 
they held a deed from the cotenant for a spécifie portion of the land 
could not affect prejudicially the right of appeliees to hâve their one- 
half interest in value set apart to them; but, if it could be done with- 
out such préjudice, Smith and Wilson had an equity, which the court 
would bave enforced, to hâve the 27 acres set apart as and for their 
five-eighteenths interest in the entire 99 acre tract. Mr. Freeman 
says : 

"While no such grantee has an absolute right to hâve the part granted to 
hiin set apart to hiin, or his grantor, upon partition, yet he has ilglits which 
wiU recelve the considération of the court, and vvill be respected, so far as 
they can be, without préjudice to the rights of the other part owners. The 
court, however, wlien the interests of the other owners will not be impaired 
thereby, will set ofï to the grantees of speclfled parcels the tracts included 
witliin their respective deeds." Cotenancy, § 205. 

The learned author further says : 

"He is more deeply interested In partition than any of the tenants In com- 
mon of the entire tract. It llttle matters to them where their respective por- 
tions may be located. But with the grantee of a spécial location it is ail-im- 
portant that such division will be made as vvill allow his deed to become 
operatlve. He is entitled to the considération of the court, and will, wlienever 
his claims are known to the court, be proteeted, as far as possible without 
doing injustice to the eotenants of the whole tract." Section 465. 

So, in Boggess v. Meredith, 16 W. Va. 29, it is said: 

"In making such partition, if the parcel sold and conveyed by one tenant in 
■common" by metes and bounds "can be assigned to the purchaser as a part 
or the whole of the share of his grantor without préjudice to the cotenant, 
* * * the courts wlU so assign it, thereby making the purchaser's title 
perfect." 
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While the equity of the grantee of one of the tenants in common 
of a spécifie portion of the land held in common has been worked 
out by différent methods, the principle upon which the equity is based 
is uniformly recognized. The courts permit the deed to so operate as 
to efifectuate the intention of the parties to it, without prejudicing 
the right of the other tenants in common. This is illustrated in the 
language of the court in Cook v. Great Northern Railroad Co., 3 Tex. 
Civ. App. 125, 22 S. W. 1012 : 

"While it has been held that the deed of a tenant in common for a portion 
of the land by nietes and bounds is void, the recognized doctrine In this state 
Is that such a deed will eonvey an equity whlch the grantee has a right to 
assert in a suit for partition, and to hâve the land conveyed and set apart 
to hlm in the partition, if it eau be done without préjudice to the other ten- 
ants in common." 

In that case one of the tenants in common conveyed a portion of 
the land by metes and bounds. The other tenants made partition of 
the residue of the tract — not taking into considération the portion 
conveyed, or giving any récognition to the rights of the grantee of 
their cotenant. Thereafter they brought suit for partition of the por- 
tion of the tract conveyed, making the grantee party défendant. The 
Court (Texas) held that, in making partition of the portion of the 
tract not conveyed, the plaintiffs had recognized the validity of the 
conveyance and the title of the grantee to the portion conveyed to 
him, and that they were estopped from asserting any interest therein. 
The Suprême Court of Michigan in Pellow v. Arctic Mining Co., 164 
Mich. 87, 128 N. W. 918, 47 L. R. A. (N. S.) 573, Ann. Cas. 1912B; 
827, worked out the equity in the same way. 

In Bigelow v. Littlefield, 52 Me. 24, 83 Am. Dec. 484, one tenant 
in common conveyed by metes and bounds a portion of the land. 
Thereafter the other tenant sought to hâve partition of the portion 
so conveyed, making the grantee party défendant. The court dis- 
missed the pétition, saying: 

"Plalntlff does not ask that partition may be made of the whole tract in 
which she clalms to be a tenant in common, but only of that portion held by 
the respondents; and, If she could suceeed, she would take from them one- 
half of the land for whlch her husband has been paid the fuU value. But 
she cannot suceeed. When partition of real estate held in common is to 
be enforced by légal process, the whole tract so held must be partitloned at 
the same tlme. One tenant in common cannot enforce partition of part only 
of the common estate. Nor does a conveyance by one tenant in common of 
his Interest In a part only of the land thils held authorize a cotenant to en- 
force partition of such part against the grantee, leavlng the residue of the 
estât* unpartitioned." Barnes v. Lynch, 151 Mass. 510, 24 N. E. 783, 21 Am. 
St. Rep. 470. 

[2] Without regard to the particular method adppted in each case 
for protecting the right of the grantee of one of the tenants of a 
spécifie portion of the land, the décisions ail recognize his right to be 
protected, if it can be done without préjudice to the rights of the 
other tenants. In Kennedy v. Boykin, 35 S. C. 61, 14 S. E. 809, 28 
Am. St. Rep. 838, it was held that a mortgagee of one tenant in com- 
mon of a spécifie part of the land was entitled to hâve the partition 
so made that his rights on the part covered by the mortgage should be 
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protected — subject, o£ course, to the limitation that the right of the 
other tenants should net be prejudiced. Railroad Co. v. Leech, 35 
S. C. 146, 14 S. E. 730; Jeter v. Knight, 81 S. C. 265, 62 S. E. 259, 
128 Am. St. Rep. 908, in which it was said, citing former décisions 
of the court, that: 

"Where a tenant In common had placed a burden on the common property, 
Justice and equity demanded that partition should be, If practlcable, so made 
as to allot to such tenant in common the portion upon which the burden has 
been placed." 

The equity was enforced and administered upon the same principle 
in Young v. Edwards, supra. 

Applying the principle to the facts in this regard, it would seem 
that, as appellees had, by suing for and recovering their interest in the 
400 acres, elected to treat the 99-acre tract as a separate part of the 
original tract of 494 acres, they should hâve sought partition of the 
entire 99 acres — making ail persons who had any interest therein par- 
ties to the proceedings. If this had been donc, Smith and Wilson, or 
appellant, as their grantee, would hâve been entitled to assert the 
equity to hâve the decree for partition so molded that, if it could 
be done without préjudice to the other tenants, the 27 acres for which 
they held a deed from the cotenant, representing five-eighteenths of the 
99-acre tract, should be allotted to them. This equity is vested in the 
appellant, Highland Park Manufacturing Company, by the conveyance 
under which it acquired the title of Smith and Wilson. While it does 
not very clearly appear how it was brought about, it seems to be 
conceded that appellees hâve settled with those claiming or holding 
as tenants in common with them the residue of the 99 acres — they 
seeking in this suit to bave partition only of the 27 acres, treating the 
residue as eliminated. It is manifest that appellees could not, by any 
settlement with those who claimed, or owned, the undivided inter- 
est in the residue of the 99-acre tract, affect the equity of Smith and 
Wilson, or their grantee. It may be that they hâve released to such 
persons their interest in such residue. 

However this may be, as the record now appears, appellant is en- 
titled to hâve the entire tract valued, and bave set apart to it, in 
severalty, such portion thereof as represents five-eighteenths in value 
of the whole, unless other conveyances of portions of the tract hâve 
affected this equity. If, upon such valuation, it shall appear that the 
27 acres is not of greater value than five-eighteenths of the entire 
tract, the decree will direct the allotment thereof to appellant ; if a part 
thereof is found to be of such value such part should be allotted. The 
principle upon which the court will frame its decree is stated by Mr. 
Justice Story: 

"Courts of equity in making thèse adjustments will not confine themselves 
to the mère légal rlghts of the original tenants in common, but will hâve 
regard to the légal and équitable rlghts of ail parties interested in the estate, 
which hâve been derived from any of the original tenants in common." Eq. 
Jur. 656. 

Appellees urge, among other objections to appellant's claim, that 
it will be necessary, in its administration, to bring into the record 
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new parties^those to whom parts of, or interests in, the residue of 
the 99-acre tract hâve been conveyed. We assumed this to be true 
in the original opinion filed herein. In the présent condition of the 
record it is not clear whetlier such necessity will arise. If, however, 
the court shall conclude tliat such parties are necessary, we see no 
good reason why they may not be brought in for the purpose of ad- 
iusting the equities and giving to ail concerned what is justly due 
them. Marshall v. Beverley, 5 Wheat. 313, 5 L. Ed. 97. 

It is insisted that the attempted partition between Smith and Wil- 
son and Watson was, as to appellees, absolutely void ; that the deed 
of release to the 27 acres by metes and bounds wrought no change 
in the title or status of either Watson or Smith and Wilson. If by 
this is meant that such deed could not operate as a conveyance, vest- 
ing the légal title to the 27 acres, in Smith and Wilson, or affecting 
prejudicially the rights of appellees, it is conceded to be true; but, as 
we hâve seen, this deed operated to vest in Smith and Wilson equities 
vvhich could not be destroyed by appellees. They could not be en- 
forced to the préjudice of appellees, but, within this limitation, will 
be protected and enforced. If it be conceded that the release or 
quitclaim from Watson to Smith and Wilson was entirely inoperative 
for any purpose, the deed from Smith and Wilson, to those ûnder 
whom appellant claims, of the 27, acres by metes and bounds, brings 
it within the principle upon which the equity now asserted is based. 
It was an attempt on the part of Smith and Wilson to convey by 
metes and bounds a spécifie portion of the 99 acres of which they 
owned an undivided five-eighteenths interest ; hence the deed from 
Watson to them may be eliminated from considération, without af- 
fecting the. equity asserted by appellant. 

We are not inadvertent to the difficulties presented in doing so. 
The unfortunate misconception of the rights of the parties interested, 
under the deed from John Steele, Sr., to Joseph A. Steele, resulting 
in complications which none could anticipate, has imposed upon the 
court the duty of , so far as is possible, securing the substantial rights 
of those who bave acquired, in good faith, interests in, and expended 
large sums upon, permanent improvements on the portion of the 
land which they honestly believed to belong to them. While the court 
will not permit the rights of appellees who are adjudged, in this suit, 
to be entitled to one-half in value of the 99 acres, to be prejudiced, 
it will not permit them, in the enforcement of such right to disturb 
and di.splace equities of appellant, based upon sound principles of 
justice. They hâve sued for, and recovered, their interest in the 400 
acreSi without taking into account the rights of Smith and Wilson, 
or their grantees, in the 99 acres. We do not hold they were not 
entitled to do so, but if they elected to pursue that course, and in 
doing so, they were doubtless well advised, they eliminated that por- 
tion of the original tract from f urther considération, leaving their 
rights, and the rights of the other cotenants, in the remaining 99 
acres to be worked out upon équitable principles. 

We hâve given careful considération to the interesting argument 
of appellees, oral and by brief. It appears to us that they fail to give 
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effect to the équitable conceptions upon whicli the court deals with 
the rights of parties related to the property in this case. We note 
the statement in the brief thàt Watson conveyed to' Mrs. Kimbrell 18 
acres of the 99-acre tract prior to the purchase by Smith and Wilson 
from the daUghters of Joseph A. Steele. What, if any, efïect this 
fact has on the equity of appellant, we do not perceive, and note it 
only because counsel attach importance to the fact. 

We do not concur with appellant that, for the reasons assigned, 
appellees are estopped from maintaining this suit for partition of the 
27 acres, nor that the bill should be dismissed because they do not 
ask for partition of the entire 99 acres. We are of the opinion that, 
for the reasons given herein, the 99 acres constitute the unit, or tract, 
of which partition should be made. We hâve not overlooked the 
admission in the record in regard to the value of the 27 acres as 
related to the remainder of the tract, but do not think such admis- 
sion should be adopted as the basis for making a decree herein. The 
decree from which the appeal was taken, adopting the findings of 
the spécial master in regard to the value of the improvements placed 
on the 27 acres, by appellant and its grantor, and the rental value, 
directs the appointment of commissioners to make partition upon the 
basis prescribed, and, if they find that actual partition cannot be 
made to report to the court the value of the lands sought to be par- 
titioned, etc. 

This decree is affirmed, with the following modification: That the 
commissioner so appointed will also ascertain and report the value 
of the entire 99 acres, independent and exclusive of the betterments 
and improvements, together with the value of the 27 acres, also in- 
dependent of betterments, so that the court may be advised whether 
said 27 acres is of greater or less value than five-eighteenths of the 
value of the entire tract, with such other and further information 
in respect to the value of said 99 acres, or any part thereof, and in 
regard to the title thereto, as the same has been afïected by con- 
veyance of any part or parts thereof, to persons other than the prés- 
ent parties to this record. That the court will, if in its opinion other 
ipersons are necessary parties to a final détermination of the rights 
and equities of the présent parties, make such orders as, in its opin- 
ion, may be necessary to bring such persons into this suit, to the end 
that a full and final détermination of the rights of ail parties in 
interest may be had. The motion made by appellant to amend its 
cross-bill is not before us. We do not express any opinion in regard 
to the refusai of the judge to allow the amendment. In our opinion, 
ail questions involving the equities of the parties to any portion of 
the 99 acres should be considered and disposed of by the court in 
f raming its final decree. Further proceedings will be had in the cause 
in accordance with the opinion herein set forth. 

Modified. 
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MISSOURI PAO. RT. CO. et al. t. C. E. FERGUSON SAWMILL CO.» 
(Circuit Court of Appeals, Eighth Circuit July 19, 1916.) 
No. 4604. 

1. Pi.KADiNO^s>369(l) — Iktkkstatb Commebce Commission — Action to Bn- 

FOBCE AWAED OF DAM:AQES ELECTION. 

In an action against railroad companies to enforce an order of the 
Interstate Commerce Commission awarding réparation to plalntiff for 
unjust and unreasonable frelght charges exacted by défendants, a motion 
to requlre plalntiff to elect on whlch one of two orders of tlie Commis- 
sion it would rely was properiy denied, where the second order merely 
modified ttie flrst in a formai particular having nothlng to do with the 
award of damages; nor was It material that the second order did not 
change the date fixed by the ûrst for payment of the award, whlch had 
already passed. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. S§ 1199, 1200; 
Dec. Dig. ®=>369(1) ; Replevin, Cent. Dlg. § 206.] 

2. Commerce ig=»95 — Intebstate Commebce Commission — Action to Enfobce 

AWAED of Damages — Evidence. 

Under the provision of Interstate Commerce Act Feb. 4, 1887, c. 104, 
I 16, 24 Stat. 384, as amended by Hepburn Act June 29, 1906, c. 3591, § 5, 
34 Stat. 590 (Comp. St. 1913, § 8584, subd. 2), that a suit for damages 
based on an award of the Interstate Commerce Commission "shall pro- 
ceed in ail respects like other civil suits for damages," except that "the 
findlngs and order of the Commission shall be prima facie évidence of 
thé facts therein stated," the plalntiff in such action may introduce évi- 
dence in addition to that produced before the Commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145; Dec. 
Dlg. <g=»95.] 

3. Commkece <©=>85 — Intebstate Coumescb Commission — Jueisdiction to 

AwABD Damages. 

Objections to the jurlsdiction and authority of the Interstate Com- 
merce Commission to award damages to a shipper because of unjust and 
unreasonable frelght charges exacted by railroad companies considered, 
and held without merit. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dlg. 
<©=>85.] 

4. Oommehce iS=>87 — Intebstate Commebce Commission — Authobitt to 

AwAED Damages — Limitation. 

Interstate Commerce Act Feb. 4, 1887, § 16, as amended by Act June 
29, 1906, § 5 (Comp. St. 1913, § 8584, subd. 2), relating to awards of dam- 
ages by the Interstate Commerce Commission, provides that "ail com- 
plalnts for the recovery of damages shall be flled wlth the Commission 
within two years f rom the tlnie the cause of action accrues and not 
after." Hcld, that the filing of a complaint within such time, asking a 
modification of a rate and generally for réparation for ail sums unlaw- 
fuUy collected, was a compllance with such requirement and authorized 
the Commission to make an award of damages, although the complaint 
contalned no spécifie staiement of the shipments on which réparation 
was claimed and such statement was not flled until more than two yeara 
thereafter and after a hearing as to the legality of the rate complained 
of, where no objection was made on that ground before the Commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. i 139; Dec. 
Dig. ®=>87.] 

5. Commebce <@=986 — Intebstate Commebce Commission — Authobitt to 

Awabd Damages. 

That other carriers, not parties to a proceeding before the Interstate 
Commerce Commission, particlpated to a small extent in the transporta- 

0=3For other cases «ee same toplc & KEY-NUMBER in ail Key-Mumbered Dlgests & Indexe* 
*Rehearlng dented November 20, 1916. 
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tion of shipments on account of which an award, of damages was made 
against défendants, held not to invalldate the award. 

[Ed. Note.^-For other cases, see Commerce, Cent. Dig. § 140 ; Dec. Dlg. 
®=>86.] 

6. Commerce ©=85 — Interstate Commerce Commission — Award of Damages 

— Interest. 

In maklng an award of damages on account of excessive freight charges 
pald under protest, the Interstate Commerce Commission may properly 
allow Interest. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. 
Dig. (g=585.] 

7. CosTs <©=»196— Action to Enforce Award by Interstate Commerce Com- 

mission— Allowance oF Attorney's Fee. 

ïlie reasonable attorney's fee authorlzed to be allowed in favor of 
the plaintlff In an action to enforce an award of damages made by the 
Interstate Commerce Commission, to be taxed as a part of the costs "if 
the petltloner shall flnally prevall," should not be taxed, when error 
proceedlngs are taken, until they are determlned. 

[Ed. Note. — For other cases, see Costs, Cent Dlg. | 751; Dec. Dlg. 
<S=196.] 

Sanborn, Circuit Judge, dissentlng. 

In Error to the District Court of the United, States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by the C. E. Ferguson Sawmill Company against the Mis- 
souri Pacific Railway Company, the St. Louis, Iron Mountain & 
Southern Railway Company, and others. Judgrnent for plaintiiï, and 
défendants named bring error. Affirmed. 

E. B. Kinsworthy, of Little Roclc, Ark., and Henry G. Herbel and 
Fred. G. Wright, both of St. Louis, Mo., for plaintifïs in error/ 
John F. Chfford, of Little Rock, Ark., for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. The Sawmill Company, hereafter call- 
ed the plaintifï, brought this action against the St. Louis, Iron Moun- 
tain & Southern Railway Company and the Missouri Pacific Railway 
Company, hereafter called défendants, to recover the sum of $583.27, 
and interest thereon at 6 per cent, from September 1, 1911, being the 
amount of an award of damages allowed by the Interstate Commerce 
Commission, hereafter called Commission, for unjust and unréason- 
able freight rates paid by the plaintiiï on cypress lumber in carloads 
from Little Rock and Woodson, Ark., to points in Oklahoma, Kansas, 
and Missouri. The Chicago, Rock Island & Pacific Railway Com- 
pany, Union Pacific Railroad Company, Chicago, Burlington & Quincy 
Railroad Company, Missouri, Kansas & Texas Railway Company, and 
St. Louis & San Francisco Railroad Company were originally made de- 
fendants in the action, but were subsequently dismissed by the plain- 
tiiï. A jury being waived, the case was tried to the court. 

[1] At the close of the trial judgment was rendered for plaintifï in 
the amount, of the award of the Commission and interest, amount- 
ing in ail to $717.17. As a part of the judgment the court allowed 

©=3For other cases tee same topic & KEY-NUMBER In ail Key-Numbered Dlsests & Indexes 
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an attorney's fee in the sum of $500. The défendants hâve brought 
the case hère, alleging error. At the commencement of the trial coun- 
sel for défendants madè a motion that the plaintiff be compelled to 
elect upon which order allowing réparation it would rely. The motion 
was denied, and an exception taken. In order to understand this 
motion, a brief statement is necessary. 

The first pétition in the proceeding which resulted in the award 
of réparation was filed by the plaintiff with the Commission August 
31, 1909. Thè St. Louis, Iron Mountain & Southern Railway Com- 
pany was the only défendant in this complaint. The plaintiff com- 
plained of what was called the Southwestern Line Tariff No. 50, 
effective August 3, 1909, which had been issued by said railway June 
24, 1909, and which named a rate on cypress lumber from Little Rock 
and Woodson, Ark., to Kansas City, Mo., and other principal con- 
suming points, of 24 cents per 100 pounds, being an advance of 8 
cents over the previous tariff. The complaint alleged that the tariff 
rate complained of was unjust, discriminatory, and unduly prejudi- 
cial to the interests of the plaintiff. The complaint prayed that the 
Commission order the défendant to cease and desist from said viola- 
tions of the Act to Regulate Commerce, and that it be required ta 
establish and put in force a rate on cypress lumber from Little Rock 
and Woodson, as formerly carried in its Joint Freight Tariff No. 
4929, and also that défendant be ordered to repay to complainant ail 
sums paid by it for freight in excess of those rates which the Com- 
mission should détermine to be reasonable and just. 

May 2, 1910, the Commission made its report in the case, and found 
that the rates on cypress lumber in carloads from Little Rock and 
Woodson to points in Oklahoma, Kansas, and Missouri, located on 
the lines of défendant, were unjust and unreasonable, and that the 
maximum rates for the future between the points named should not 
exceed the rates set forth in a table attached to the report. The Com- 
mission said in its report that, if the plaintiff desired to question the 
reasonableness of rates to points on the lines of the Missouri Pacific 
Railway Company, said company should be made a party. 

An order was duly made, condemning the rates complained of as 
unreasonable and unjust, and commanding the défendant to estab- 
lish and put in force rates that the Commission decided to be rea- 
sonable. On June 27, 1910, the plaintiff filed a supplemental complaint 
which in no wise differed from the original complaint, excèpt that 
the Missouri Pacific Railway Company, Chicago, Burlington & Quincy 
Railroad Company, Chicago, Rock Island & Pacific Railway Com- 
pany, Missouri, Kansas & Texas Railway Company, St. Louis & 
San Francisco Railroad Company, and Union Pacific Railroad Com- 
pany were made défendants. On April 1, 1912, the Interstate Com- 
merce Commission made a supplemental report in the same case, after 
additional testimony had been taken and the other ra'lroad companies 
made défendants. The supplemental complaint above referred to 
contained the same prayer as the original complaint. In its supple- 
mental report the Commission adhered to its former décision and fur- 
ther ordered; 
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"That to enable the défendants to adjust the rates to points otlier tlian 
Kansas City In harmony with the Commission's report hereln, and for the 
purpose of receiving proof upon which an order of réparation niay be enter- 
ed, the case be held open for such further action of the Commission as niay 
be necessary." 

On November 4, 1913, the Commission made an award in the case, 
finding the amount of réparation due to the plaintiff from the de- 
fendants in the supplemental complaint in the sum of $583.27, and 
interest thereon at tiîe rate of 6 per cent, per annum from September 
1, 1911. The award contained the usual order for the payment of 
the same. The présent action was commenced for the purpose of 
recovering the award provided for in the order of November 4, 1913. 
About a year after the award had been made, and about four months 
after the commencement of the présent action, the défendants ap- 
plied to the Commission for an order modifying the order of No- 
vember 4, 1913, as follows : The order last referred to contained 
a statement that the parties had filed an agreed statement of facts re- 
specting the movement of the shipments involved and the amount of 
réparation due thereon. The défendants objected to the expression 
"agreed statement of facts," as they claimed that no such statement 
was made. On considering this application the Commission on No- 
vember 25, 1914, made an order modifying its former order, and 
changing the récital therein as above mentioned, so that it read that 
by statements filed the parties hâve agreed as to the facts respecting 
the movement of the shipments involved and the amount of charges 
collected thereon. On the making of this modifîed order the plaintifï 
in the présent action fîled a supplemental complaint setting up in ad- 
dition to the original order the modified order and the report of the 
Commission in connection therewith. 

It will thus be seen that the défendants in the présent action were 
asking the court to compel the plaintifï to elect as to whether it would 
rely upon the original order or the modified order. The motion to 
compel an élection was properly overruled. There was only one 
order of réparation made by the Commission, and there was only one 
case before the Commission. It was proper that both reports and 
both orders be set forth in the complaint, that the true situation might 
be presented. In this connection it is claimed that the order of 
November 25, 1914, required an impossible date for the same to be 
performed by the défendants, in that it required the défendants to 
pay the award to plaintiflf on or before December 15, 1913, a date 
nearly a year before the date of the order. This is a sample of many 
of the objections made at the trial. This confusion in dates occurrecl 
in this way: The original order of November 4, 1913, fixed the 
date of the payment of the award as December 15, 1913. The modi- 
fying order of November 25, 1914, did not change the date of the 
performance of the original order, but simply modified it in the: re- 
spect that complaint was made by the défendants. The défendants 
had not complied with the original order and a suit was then pending 
to enforce it. The modified order was not a new order, which re- 
quired a new date to be fixed for its performance, and the objection 
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has no merit. Moreover, this point was not presented ta the court 
below. 

[2] Counsel for défendants also moved to strike portions of the 
supplemental complaint relating to the suppleniental order. This 
motion was rightly overruled for the reasons above stated. After 
the plaintiff had introduced in évidence thé orders and reports of the 
Commission awarding damages, ît called as a witness Mr. C. E. Fergu- 
son, its président, for the purpose of showing that it had been actually 
damaged in the amount claimed, and the manner thereof. Counsel 
for défendants objected to the introduction of any évidence other than 
that produced before the Commission. This objection was overruled, 
and an exception takeii. There is ho merit in this contention. Section 
16 of the Act to Regulate Commerce provides : 

"Such suit In the Circuit [District] Court of the United States shall proceed 
in ail respects like other civil suits for damages, eXcept that on the trial of 
such suit the findings and order of the Commission shall be prima facle évi- 
dence of the facts thereln stated." Oomp. St. 1913, § 8584, subd. 2. 

It thus appears f rom the law itself that the suit must proceed in ail 
respects like other civil suits fpr damages, with no distinction between 
it and such other actions for damages, except that the findings and 
order of the Commission shall be prima facie évidence of the facts 
therein stated. In Meeker v. Lehigh Valley Railroad Co., 236 U. S. 
412, 35 Sup. Ct. 328, 59 L,. Ed. 644, the Suprême Court declared with 
référence to this provision as foUows: 

"This provision only establlshes a rebuttable presumption. It cuts off no 
défense, Interposes no obstacle to a full contestation of ail the Issues, and 
takes no question of fact f rbm elther court or Jury. At most, therefore, it is 
merely a rule of évidence. It does not abridge the right of trial by jury, or 
take f rom any of its incidents. Nor does It in any wise work a déniai of due 
process of law. In prlnclple, it Is not unlike the statutes in many of the 
States, whereby tax deeds are madé prima facle évidence of the regularity 
of ail of the proceedings upon whlch thelr valldity dépends." 

See Meeker v. Lehigh Valley Railroad Co., a companion case, 236 
U. S. 434, 35 Sup. Ct. 337, 59 L. Ed. 659; Western New York & 
P. R. Co. V. P. Refining Co., 137 Fed. 343,70 C. C. A. 23. 

In the case last mentioned numerous authorities are cited to support 
the position hère taken. The purpose of placing Mr. Ferguson on the 
stànd was to show that the shipments of lumber were made f. o. b. 
destination, and, although the consignées in the first instance paid 
the freight, it was charged back to the plaintiff on settlement of ac- 
counts. 

[3] At the close of ail the évidence counsel for the défendants re- 
quested the court to déclare the law to be that the plaintiff was not 
entitled to recover. Under this head certain reasons why the request 
should be granted were stated. The trial court refused to déclare 
the law as requested, and an exception was taken. It is first claimed 
that the Commission had no jurisdiction to make the award which it 
did for the reason (a) that the summons issued to the défendants 
required them to "satisfy the complaint or answer the same in writ- 
ing within 20 days from this date." The summons was dated July 
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5, 1910. Section 13 of the act provides that after the filing of the 
pétition the carrier "shall be called upon to satisfy the complaint or 
to answer the same in writing within a reasonable time, to be specified 
by the Commission." Comp. St. 1913, § 8581. Section 6 of the act 
provides : 

"No change shall be made In the rates, tares, and charges or joint rates, 
fares, and charges whlch hâve been filed and publlshed by any common car- 
rier in compliance with the requirements of this section, except after thirty 
days' notice to the Commission and to the public publlshed as aforesaid, which 
shall plainly state the changes proposed to be made In the schedule then in 
force and the time when the changed rates, fares, or charges will go into 
effect ; and the proposed changes shall be shown by printing new schedules, or 
shall be plainly indlcated upon the schedules in force at the time and kept 
open to public inspection: ProTided, That the Commission may,, in its dis- 
crétion and for good cause shown, allow changes upon less than the notice 
herein specified." Comp. St. 1913, § 8569, subd. 3. 

It is claimed that défendants could not hâve satisfied the complaint 
within 20 days by changing the rate, as the statute requires 30 days' 
notice of a change in rates. Under the law above quoted and the 
facts in this case there is no merit whatever in this contention : First, 
because, if the défendants desired to satisfy the complaint by chang- 
ing the rate complained of, we must présume that the Commission 
wbuld upon the request of défendants hâve allowed a change upon 
less than the regular notice; second, the record shows that the orig- 
inal pétition was filed with the Commission August 31, 1909, and 
answer thereto was filed October 13, 1909. The supplemental com- 
plaint was filed June 27, 1910, received by défendants July 7, 1910, 
and answer filed August 22, 1910. In each instance, therefore, the 
défendants had 45 days in which to answer the original and supple- 
mental complaints, respectively, and of course would hâve been al- 
lowed a longer time for good cause shown. No extension of time 
was asked for, and thé défendants proceeded to try the case before the 
Commission without objection, and the objection now made was not 
heard of until it was made at the trial below. As a jurisdictional 
question the point made is frivolous. 

(b) It is contended that the Commission had no authority to award 
réparation on shipments that moved prior to the date of filing plain- 
tifï's complaint. This contention has no merit. The original com- 
plaint, as above stated, was filed August 31, 1909. It complained of a 
tariiï effective August 3, 1909, alleging that the tariff was discriminato- 
ry, unduly prejudicial, and exorbitant, and prayed that the défendants 
be required to establish and put in force rates on cypress lumber f rom 
lyittle Rock and Woodson, Ark., as formerly carried in its Joint 
Freight Tariff No. 4929. The supplemental complaint alleged substan- 
tially the same facts. Each complaint prayed for réparation. The 
Commission in its report said that the complaint — 

"allèges that défendant has recently advanced rates on cypress lumoer from 
Woodson and Little Rock to points in Oklahoma, Kansas, and Missouri, over 
the rates which hâve been in efCect for many years ; that said advances are 
unreasonable in themselves and unjustly diseriminatory against Woodson 
and Little Rock, and in favor of Memphls, Tenn., and other points east of 
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Little Rock. The prayer of the complalnt is that the rates fonnerly In effect 
be restored and réparation made for ail sums unlawfuUy coUected." 

The Commission, of course, could only establish a new rate for 
the future, but tlie very meaning of réparation is compensation for 
ivhat bas occurred. The plaintiff could not be injured until it had 
paid an excessive rate. 

[4] (cj it is next claimed that, as no spécifie statement of the ship- 
ments on which réparation was claimed was filed with the Commis- 
sion until October 31, 1913, the Comiiiission had no authority to award 
réparation thereon as the same were barred by the statute of limita- 
tion, found in section 16 of the act and which reads as follows : 

"AU complaints for the recovery of damages shall be flled wlth the Com- 
mlsslon vvithln two years from the Unie the cause of action accrues, and not 
after." 

The original complaint, filed as above, contained the prayer that 
bas been heretofore quoted. The Commission and every other person 
connected with the case understood it to be a complaint for répara- 
tion, as well as for the establishment of just and reasonable rr.tes. 
A spécifie statement of the particular shipments on which réparation 
was claimed is shown by the record to hâve been received by the Com- 
mission May 25, 1912. The défendants did not plead the statute of 
limitation before the Commission, but, on the contrary, received the 
spécifie statement of shipments, and held the same in their offices for 
about five months, finally returning the same to the Commission with 
the statement: 

"Our claim department bas checked thls statement and flnds same to be 
•correct as to shipments uioved and the charges collected, and baslng same on 
the new rates ordered in by tlie Commission there would be an overcharge of 
^592.67; but this admission should not be coustrued that the coinplainant Is 
entitled to réparation In this case." 

This statement was signed by the gênerai freight agent of the de- 
fendants. The défendants demanded no bill of particulars, or tliat 
the complaint be made more spécifie and certain, before the Commis- 
sion. The statute provides that the filing of the complaint shall toll 
the statute. The record shows that 8 of the shipments moved in 1909, 
15 moved in 1910, 5 in 1911, and 1 in 1912. We are of the opinion 
that under the facts shown in the record the claim for réparation was 
not barred. 

(d) It is next claimed that, as the only évidence submitted before the 
Commission as to the payment of the freight charges were the ex- 
pense bills given by the carriers to the consignées in whose name the 
bills ran, there was no évidence that plaintiff paid the freight. The 
case before the Commission was tried throughout by ail parties on 
the theory that the plaintiff had paid the freight ; but it becomes im- 
material on a motion made in the présent case that the plaintiff be 
nonsuited for the reason that the proof in the présent action fully 
shows that the plaintiff paid the freight and suffered the damage. 

[5J (e) Complaint is made that some of the shipments are shown 
by the record to hâve moved over the lines of other carriers than 
those which were parties before the Commission, and tlie proposition 
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is urged that the Commission had no power to condemn what is called 
one leg of a through rate. So far as this objection is concerned, the 
record shows that ail the carriers over whose lines the shipments moved 
were made parties défendant before the Commission, except the Atchi- 
son, Topeka & Santa Fé and the Omaha Bridge & Terminal Rail- 
way Company. Thèse carriers are connected with the shipments in 
controversy in this way. There were 12 shipments of lumber made 
over the lines of défendants to Council Bluffs, lowa, on a through 
rate. It is shown, however, in the record, that the lumber was hauled 
from Omaha, Neb., across the river to Council Bluft's, lowa, by the 
Omaha Bridge & Terminal Raihvay Company, that an arbitrary of $5 
per carload was charged by the Terminal Company for hauling the 
freight across the river, and it is also shown that the défendants paid 
this sum on the 12 cars, the same being absorbed in the through rate. 
The plaintiff, however, seeks to recover nothing from the Terminal 
Company, and we must présume that the Commission considered ail 
the circumstances including the payment of the arbitrary in fixing a 
reasonable rate for the future, and the amount of réparation to be 
paid by the défendants. The Terminal Company does not own any 
cars, its business is that of hauling cars belonging to other railroad 
companies, to and from industries on its tracks, and transferring such 
cars between various railroad companies entering the cities of Omaha, 
South Omaha, and Council Bluffs. The reasonableness of the rates 
of which complaint was made by the plaintiff before the Commission 
were in issue, and the défendants were parties before the Commis- 
sion. To now assume that they did not présent to the Commission 
the fact that they paid an arbitrary of $5 per carload at Omaha is to 
convict them of a grave inattention to business. 

We now come to a carrier, however, who was not before the Com- 
mission, and who is not a défendant in this case. The connection 
of this carrier with the shipments in question arises in this way. 
There was one shipment of lumber from Woodson, Ark,, to Girard, 
Kan. The shipment moved over the St. Louis, Iron Mountain & South- 
ern Raihvay to Coffeyville, Kan., thence over the Missouri, Kansas & 
Texas to Chanute, thence over the Atchison, Topeka & Santa Fé to 
Girard. The total amount of the expense bill, roughly figured, was 
$103.80. Of this amount the Atchison received $17.30, the M., K. & 
T. $21.51, and the Iron Mountain $64.53. Each carrier received of 
the overcharge of 6 cents per 100 pounds, the same proportion which 
the total amount received by it bears .to the total expense charged. 
This would resuit in the Atchison receiving about $3.50 of the over- 
charge and the M., K. & T., about $4.50. It goes without saying 
that, as the Atchison, Topeka & Santa Fé and the Missouri, Kansas 
& Texas were not parties to this action, no judgment can be rendered 
against them, and this little amount cannot be lawfuUy charged against 
the défendants. 

We now come to the défendants in this case. The order grant- 
ing the réparation reads thus : 

"It is tliorefure ovdered that tbe aliove-iuuried def'.ïiidants, lu so far as they 
particlpnti'd in this tratlic, be and they are hereby iiotified aud required 

235 F.— 31 
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* * ♦ to pay unto complainant the sum o( $583.27, with Interest thereon at 
the rate of 6 per cent, per annum from September 1, 1911." 

So that it appears the défendants are Hable for such part of the 
overcharge as each received, and technically the judgment ought to 
hâve gone that way. But as no point is made about this we assume 
that, as the défendants are under the same management, it makes 
no différence to them that the amount of Hability was not f ound sepa- 
rately. 

It is claimed further that the judgment ought to hâve been for 
the défendants, for the reason that the Commission has overruled 
the principle of rate making upon which the order of réparation was 
based, and the cases of North-Bound Rates on Hardwood, 32 Interst. 
Com. R. 528, Southern Lumber Rates, 34 Interst. Com. R. 652, and 
North-Bound Rates on Hardwrood, 34 Interst. Com. R. 708, are 
cited ; but an examination of those cases convince that they did not 
hâve the effect of setting aside or overruhng the order made in the 
présent case. The complaint of the plaintiff referred to rates charged 
it as a lumber producer at Wûodson, Ark., compared with shippers 
in its immédiate neighborhood, and the Commission held that a blanket 
adjustment of rates which ignores so fundamental a principle as the 
geogrâphical location of production can, with difficulty, be maintained 
in the face, of a resuit which compels a producer, with a 24-cent 
rate, to compete with a large number of neighboring producers en- 
joying an 18-cent rate. The cases referred to consider gênerai rate- 
making schemes covering large sections of country involving several 
States. 

[6] Complaint is made that the Commission had no authority to 
allow interest on the amount of the award. We decided in the case 
of D. & R. G. R. Co. v. Baer Bros., 209 Fed. 577, 126 r C. A. 399, 
that interest was allowable on excessive freight rates paiu under pro- 
test, and interest has been allowed in similar cases. Meeker v. Le- 
high Valley Ry. Co., 236 U. S. 412, 433, 35 Sup. Ct. 328, 59 L. Ed. 
644; Meeker v. Lehigh Valley R. R. Co., 236 U. S. 434, 439, 35 Sup. 
Ct. 337, 59 L. Ed. 659; Baer Bros. Mer. Co. v. D. & R. G. Ry. Co., 
233 U. S. 479, 491, 34 Sup. Ct. 641, 58 L. Ed. 1055 ; So. Ry. Co. v. 
St. I.ouis Hay & Grain Co., 153 Eed. 729, 82 C. C. A. 614. 

[7] It is also objected that the court erred in allowing an exorbitant 
and excessive attorney's f ee. Section 16 of the act provides : 

"If the petitloner shall fliially prevail te shall be allowed a reasonable at- 
toraey's fee to be taxed and coUected as a part of the costs of the suit." 

It appears, therefore, as matter of law, that the attorney fee was 
prematurely taxed, as it was not known when it was taxed whether 
the plaintiff would finally prevail or not. 

As a resuit of a careful examination of the whole record, we are 
of the opinion that the judgment below niust be affirmed as to the 
amount of réparation and interest; that as to the attorney fee it 
should be reversed. The amount of the award was about $9 less than 
the amount admitted to be due by the défendants, if they were liable 
at ail, and they would hardly ask us to reverse a case for the small 
amounts of overcharge received by the Atchison and M., K. & T. 
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Let the judgraent be affirmed, and the case remanded, with in- 
structions to the trial court to tax a reasonable attorney's fee upon 
notice to the counsel of défendants. 

SANBORN, Circuit Judge (dissenting). With regret I find my- 
self unable to concur in the opinion and conclusion of the majority 
in this case. 

Section 13 of the Interstate Commerce Act (4 U. S. Comp. Stat. 
1913, § 8581), requires a complaint to state briefly the facts on which 
the plaintiff relies for the relief it asks of the Commission, and di- 
rects the Commission to send to the défendant carrier a statement of 
the complaint and to call upon it to answer the complaint within a 
reasonable time. It also provides that if the carrier, within the time 
specified by the Commission for the answer, makes réparation for the 
in jury alleged in the complaint, it shall be relieved from liability for 
the violation complained of. The Commission summoned the carrier 
to satisfy the complaint or to answer it within 20 days. The carrier 
could not make réparation and satisfy the complaint in that way, be- 
cause the complaint contained no statement whatever, either generally 
or specifically, of the amount of réparation sought. The carrier could 
not satisfy the complaint within the 20 days by lowering the rate, of 
which complaint was made, because by section 6 of the act it was 
prohibited from making any change without 30 days' notice thereof, 
and the défendant was in this way deprived of its statutory right to 
satisfy the complaint and avoid an answer, and was compelled to an- 
swer without an opportunity to exercise that right. To my mind it 
is not a persuasive answer to this fact that the grâce of the Com- 
mission might hâve shortened the time for changing the rate, or that 
the grâce of the complainant or that of the Comrhission permitted the 
défendant to answer after its right to answer was lost. The oppor- 
tunity to satisfy the complaint is a right independent of the will or 
grâce of complainant or Commission. It is no answer to the charge 
that one who has taken another's property without due process of 
law has deprived his victim of his right to that property to say that 
the taker has the power to return it to him, and may of his grâce and 
good will do so. An opportunity to satisfy the complaint, dépendent 
on the will or discrétion of the Commission, or of the complainant, 
lacks every élément of the right secured to it by the statute, and the 
action of the Commission fixing 20 days as the time for answer, and 
summoning the défendant to satisfy the complaint or answer it with- 
in that time, seems to me absolutely to hâve deprived the carrier, 
under the circumstances of this case, of his statutory right to satisfy 
the complaint and thereby avoid answering it. 

The act of Congress provides that: 

"AU complaints for the recovery o£ damages shall be filed with the Com- 
mission within two years from the time the cause of action accrues, and 
not after." 4 U. S. Comp. Stat. 1913, § 8584, subd. 2. 

One of the rules of the Commission requires that : 

"If réparation is sought, the pétition or an exhibit thereto should set out 
in détail the shipments Involved showing origin, destination, date, numbeï 
and initiais of cars, weight, rate paid, rate claimed and réparation clalmed." 
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And the record discloses the fact that on October 29, 1909, one 
of the examiners of the Commission gave notice to the complainant 
of this rule, that no damages in réparation could be recovered under 
this complaint "which alleged no amounts of damages, or times or 
places when such damages vvere incurred whatever," and that if it 
desired to recover such damages it must file a supplemental complaint 
therefor and set them forth. Neither in the original complaint nor 
in the supplemental complaint making nevv parties did the complain- 
ant allège any amount or amounts that it had paid or lost, or any 
amount or amounts that it claimed; nor did it ever allège or claim 
any such amount or amounts in any complaint or pleading until it filed 
with the Commission a statement of its claims for réparation for the 
first time on October 31, 1913, although, as stated in the opinion of 
the majority, the Commission on May 25, 1912, received and sent to 
the défendants a statement of claims which the défendants returned 
with the admission that the shiptnerits there mentioned moved and 
that the charges there made were collected. But it will be noticed that 
this admission contained thèse words : 

"But this admission should not be construed that the complainant is entltled 
to reparution In this case." 

It is true that the complaints made prior to October 31, 1913, con- 
tained prayers for a change of the rate for which a cause of action 
was stated and for réparation. But none of thèse complaints stated 
any facts whatever constituting any cause of action for any répara- 
tion, none of them stated any facts which would hâve entitled the plain- 
tiff to introduce any évidence whatever of any damages, nor did the 
plaintiff ever state in any manner any such facts or cause of action until 
October 31, 1913. Because no such cause of action and no such facts 
were ever pleaded or alleged prior to October 31, 1913, I am unable 
to resist the conclusion that then for the first time was any complaint 
for the recovery of any damages claimed in this case filed with the 
Commission within the fair and just meaning of the statute, and as 
the causes of action for ail the damages recovered in this action, ex- 
cept $20.72, accrued more than two years prior to that date, the re- 
covery of those damages seems to me to be barred by the act of Con- 
gress. Even if the time when the statement of May 25, 1912, was 
received by the Commission could be deemed the time of the filing of 
a complaint for thèse damages, yet ail damages accruing prior to 
May 25, 1910, would be barred,' and $324.89 of the amount recovered 
is for such damages. 

Nor does it seem to me that where, as in this case, no cause of 
action for any damages whatever was alleged in the earlier complaint, 
the failure of the défendants prior to the filing of a complaint for the 
damages to demand a bill of particulars can deprive them of any right 
or privilège. As no cause of action for damages was stated in those 
earlier complaints, there was no claim for damages to particularize, 
and as the Suprême Court of Missouri said in Mallinckrodt Chemi- 
cal Co. v. Kemnich, 169 Mo. 388, 397, 69 S. W. 355 : 

■'Nor will It do to say that défendant should hâve moved to hâve made the 
pleading more deflnite and certain. ■ lie migUt Indeed hâve done this, but was 
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not compelled to do so. Tlie piimary duty of luaking the pleading deflnite 
and certain is on the party drawlng the pleading, and he cannot, by his 
remlssness, cast on his opponent the onus of doing what his own duty de- 
mands." 

Where a complainant fails utterly to state any facts upon which a 
cause of action can be based, a cause of action may not be created by 
the failure of the défendant to demand a biil of particulars. 

Finally, the rate established by the Commission, on which thèse 
daims for réparation are founded, was unjust and unreasonable, and 
it seems to me that the Commission itself, in later cases, has in effect 
so decided. 32 Interst. Com. R. 528; 34 Interst. Corn. R. 708; 34 
Interst. Com. R. 652. 



MOOEE V. CITY OF YONKBRS. 

(Circuit Court of Appeals, Second Circuit. April 18, 1916.) 

No. 212. 

1. Municipal Corporations <S=488, 480(5) — Public Impbovements — Assess- 

MENT FOR BENEFITS — WaIVER OF OBJECTIONS. 

The gênerai rule is that objections to an assessment for a local Im- 
provement are deenied waived, if not presented at the time and in the 
manner prescribed by law. 

tKd. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1151, 1152 ; Dec. Dig. ®=>488, 489(5).] 

2. Municipal Corporations <S=>488, 489(5) — Assessment foe Public Im- 

PKOVEMENTS — SUIT TO ENJOIN. 

An owner, whose property was assessed for beneflts for a street im- 
provement, who failed to appear at the public hearing before the mu- 
nicipal council to fix the boundaries of the assessment district, or before 
the board of assessors at the time fixed for hearing objections to the as- 
sessment, or at the public hearing before the council when the assess- 
ment was conflrmed, in the absence of fraud or bad falth, is concluded 
by the action taken, and cannot malntaln a suit in the fédéral courts to 
enjoin enforcement of the assessment ou the ground that property bene- 
fited was not included in the assessment district, or that the assessment 
is eonfiscatory and deprives him of his property for a public use without 
compensation, in violation of his constitutional rights. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1151, 1152; Dec. Dig. ©=5488, 489(5). 1 

3. Municipal Corporations "©=516 — Public Impbovements — Assessment 

FOR BeNEFITS. 

A Législature, or a common council, exercising an authority delegated 
to it by the Jjegislature, is not by the Constitution of the United States 
required to Include within the assessing area ail the property beneflted 
by a local iniprovement, but may in its discrétion assess the whole cost 
on abutting property, and in the absence of fraud or bad faith its action 
Is reviewable by the courts only in the manner provided by statute. 

|Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. <S= 
516.] 

4. Municipal Corporations '©=>488, 489(5.) — Assessment for Public Im- 

pbovements — Estoppel. 

A property owner, who thlnks hiniself injured by a wrongful spécial 
. assessment, is, it lie has Knowledge of what is bcing done, under obliga- 

Ê==For other ca.ses see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlon to act promptly In Interposlng hls objections; otherwlse, hls lâches 
will bar Mm of relief. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1151, 1152 ; Dec. Dig. <®=>488, 489(5).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Edward C. Moore, Jr., against the City of Yonkers. 
Decree for défendant, and complainant appeals. Affirmed. 

Dunlop & Smith, of New York City (James N. Dunlop and Heber 
Smith, both of New York City, of counsel), for appellant. 

Thomas F. Curran, of Yonkers, N. Y., for appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

ROGERS, Circuit Judge. This case arises out of spécial assess- 
ments levied by the défendant against certain premises in the city of 
Yonkers in the state of New York. The action is in form a suit in 
equity to remove a cloud upon the title to appellant's premises. The 
alleged cloud consists of two assessments levied in certain proceedings 
for the laying out, opening and extending of Convent Place from Cou- 
vent avenue to Palisade avenue in the city aforesaid. It is alleged in 
the complaint and contended on the trial that, while the proceedings 
resulting in the assessment were entirely regular on their face, never- 
theless, the assessment was void as a taking of private property for 
public use without compensation in contravention of the fourteenth 
amendment to the Constitution of the United States. The complaint 
prays for a decree vacating the assessments and enjoining their collec- 
tion. The court below dismissed the bill for want of equity, but filed 
no opinion. 

In this case the plaintiflf was the owner in f ee of a parcel of land in 
the city of Yonkers, lying between Palisade avenue on the west and 
Park avenue on the east, and fronting on Shonnard Place on the north. 
The land had a f rontage of some 800 f cet on Palisade avenue and Park 
avenue, and of some 440 feet on Shonnard Place. The common coun- 
cil of Yonkers on August 1, 1910, adopted a resolution initiating pro- 
ceedings to open Convent Place between Convent avenue and Palisade 
avenue. Convent avenue ran parallel with Palisade avenue and Park 
avenue and was the second avenue east of Park avenue. To do this it 
was necessary to take a part of the tract of plaintiff's land, and for 
the portion of his land appropriated for this purpose plaintiflf was 
awarded the sum of $10,203. 

The city council adopted an ordinance directing the proper ofRcers 
to assess the whole cost of the opening of this avenue upon the proper- 
ty included within the boundaries of the district of assessment as fixed 
by the council ; and a portion of the premises designated by the council 
as deemed to be benefited by the opening of Convent Place included 
the plaintiflf's property as above described. The board of assessors of 
the city accordingly prepared an assessment roU assessing the entire 
cost of the proceedings upon the property within the designated district» 
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This assessment was presented to the council and on November 10, 
1913, was confirmed by it, and the various assessments thereupon be- 
came liens upon the parcels of land affected thereby. The amount as- 
sessed against the property of the plaintiff amounted to $14,175.38, be- 
ing $6,952.85 on lot 9 and $7,222.53 on lot 10. The aggrega.te amount 
of ail the assessments on the property within the taxing district was 
$22,410.17. More than one-half of the whole amount thus fell upon the 
property of the plaintiflf. 

The plaintiff daims that the assessments on his premises are in ex- 
cess of the benefit conferred upon the whole of his premises; that in 
fixing the limits of the assessing district property has been included 
which was not benefited, and property excluded which was benefited ; 
that the proceeding is illégal and erroneous, in that it was not made in 
accordance with the benefit received; that to the extent the assess- 
ments exceeded the benefit conferred his property has been taken from 
him for public use without just compensation and in contravention of 
the Constitution of the United States. 

The plaintiff allèges that on December 27, 1913, "being ignorant of 
the fact that said assessment was invalid," he was compelled to pay 
and did pay to the défendant under coercion of law $5,250 on account 
of the assessment on lot 9, and that the balance of the assessment on 
that lot, $1,702.85, remains unpaid, and is a lien on the lot, and consti- 
tutes a cloud upon the title; and he also allèges that he paid $5,250 on 
account of the assessment on lot 10, and that the balance of that assess- 
ment, $1,972.53, is unpaid, and a lien on the premises, and constitutes 
a cloud on the title. He also allèges that on August 22, 1914, and as 
soon as he became aware of the illegality of the assessment, he present- 
ed to the common council a pétition in which he prayed that the coun- 
cil would reverse and correct the assessment roU to make it accord with 
the benefit conferred on each parcel. His pétition for relief was de- 
nied. 

Thereupon he filed his bill in the court below, asking that the défend- 
ant be directed to repay to him so much of the sums received from him 
as may be found to be in excess of the benefits conferred upon his 
premises; the assessments to be vacated and set aside in so far as 
they exceed the benefits received. He also asks an injunction restrain- 
ing and enjoining the défendant from taking any steps to enforce its 
lien upon his land, or to coHect the amount of the assessment still un- 
paid. 

The Législature has power to create an assessment district and fix 
its boundaries, and charge the cost of a local improvement in whole or 
in part on the property within the defined area, either according to val- 
uation or frontage or superficial area. Instead of exercising the power 
directly, it may delegate the right to a municipal corporation, and when 
the power is so delegated the municipal corporation exercises its dis- 
crétion in determining what property should be included in the assess- 
ment district and the extent to which the property therein is benefited. 

The question of what territory is to be included in the area to be as- 
sessed is législative, and not judicial. And the action of the Législa- 
ture, or of the common council, to which body the législative discrétion 
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may hâve been delegated, is ordinarily conclusive. Williams v. Eggle- 
ston, 170 U. S. 304, 311, 18 Sup. Ct. 617, 42 L. Ed. 1047. But the 
power of a common coimcil or of a Législature is not in thèse matters 
altogether unlimited. Norwood v. Baker, 172 U. S. 269, 19 Sup. Ct. 
187, 43 L. Ed. 443. In Norwood v. Baker the Suprême Court laid 
down the law respecting assessments as f ollows : 

"In our jud<,'ment, tlie exaction from the owner of private property of tlie 
cost of il i)ublic iniprovenient In substantial excess of the spécial benefits ac- 
cruing to hin> Is, to the extent of such excess, a taking, undor the guise of 
taxation, of private property for jiublle use wlthout compensation. We say 
■.substantial excess,' because exact equality of taxation is uot always at- 
tainable, and for tliat reasou the excess of cost over spécial benetlts, unless 
it be of a materlal character, ought not to be regarded by a court of equlty 
when ita aid is iuvoked to restralu the enforcomient of a spécial assessment." 

In that case land was taken for street purposes without compensa- 
tion, and, in addition, the property owner was assessed $218.58 to pay 
the costs of condemnation proceedings. The court below held that the 
complainant was deprived of his property without due process of law, 
and issued a permanent injunction enjoining the village from enforc- 
ing the assessment. 

In the case at bar the assessment against the complainant's lots ag- 
gregated $14,175.38, and exceeded the award made to him by the sum 
of $3,972.38. In other words, not only was the complainant not com- 
pensated by the city for surrendering a strip of land containing more 
than half an acre, but, on the contrary, was required to pay $3,972.38 
for the privilège of giving up his land ; and of this sum of $3,972.38 
the sum of $1,966.21 was paid in awards to other property owners, 
who appear to bave received a benefit from the street, but who were 
not required to pay any portion of the expense of the proceeding, as 
their property was not included in the assessment district. Moreover, 
the annual assessment of complainant's property the year after the im- 
provement was made and the spécial assessment was laid was no great- 
er than it was before the improvement was made. The Tax Law of 
the State requires the assessors each year to assess ail the taxable prop- 
erty in their district at its value. The same assessors, therefore, who 
levied a spécial assessment of $14,175.38 against complainant's prop- 
erty for benefits created by the improvement, swore nine months later 
that the value of the property had not increased over its value of a 
year before. The case is a much more aggravated one than that of 
Norwood V. Baker, supra. The complainant's expert testified that in 
his opinion complainant's property was benefited by the opening of 
the street by an amount some $9,00O less than the assessments levied 
on the property. The experts of the défendant testified, however, to 
the contrary, and according to their testimony the plaintifl: derived a 
net benefit of $2,388.48. 

As to the assessment district the District Judge was satisfied that 
there was injustice in fixing its limits, and that property which ought 
plainly to hâve been included was left out of it. He said : 

"Tliere Is no question at ail about it, if you take the ])hysical situation that 
has been descrlbed hère, the great advantage of opening this street was uot 
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to the property through whieh it was eut, but to those people up there who 
wanted to get down to the trolley Une," etc. 

What was done in Norwood v. Baker and in the case at bar was not 
a legitimate exercise of the taxing power, but was an act of confiscation 
of this complainant's property. 

The question, however, is whether the courts of the United States 
can afford the plaintiff the relief which he seelcs, in view of the situa- 
tion in which he stood at the time he instituted his action in the court 
below. In this case the plaintiff failed to appear and to make objection 
at the public hearing given by the common council on the question as 
to the area of the assessment district. He also failed to appear before 
the board of assessors at the time fixed pursuant to law for hearing 
objections to the assessment ; and in like manner he failed to appear 
before the common council at the public hearing on the confirmation 
of the assessment. At each of thèse hearings an opportunity was af- 
forded him to be heard on ail pertinent and available questions. As he 
did not appear at any of the hearings, and made no objection until aft- 
er the common council had confirmed both the assessing district and the 
assessment roU, it is necessary to inquire whether he is now entitled to 
corne into court to question the validity of the assessment. 

[1] The gênerai rule is that objections to an assessment are deemed 
to be waived, if not presented at the time and in the manner prescribed 
by law. Betts v. Naperville, 214 Jll. 380, 73 N. E. 752; Ottawa v. 
Chicago, etc., R. Co., 25 Bl. 43 ; Stewart v. Détroit, 137 Mich. 381, 100 
N. W. 613; Pabst Brewing Co. v. Milwaukee, 126 Wis. 110, 105 N. 
W. 563 ; Leavenworth v. Jones, 69 Kan. 857, 77 Pac. 273 ; Morse v. 
Omaha, 67 Neb. 426, 93 N. W. 734; Wilkinson v. Trenton, 35 N. J. 
Law, 485, affirmed 36 N. J. Law, 499; State v. Norton, 63 Minn. 497. 
65 N. W. 935. 

[2| In Brown v. Grand Rapids, 83 Mich. 103, 47 N. W. 117 (1890) 
a bill was filed to remove a cloud on complainant's title under circum- 
stances somewhat similar to the case at bar. The city of Grand Rapids 
had made an assessment for the opening and widening of a street and 
had levied an assessment therefor on complainant's property. The 
complainant insisted in that case, as in the case now before us, that the 
taxing district did not include ail the property benefited ; that the as- 
sessors had acted illegally and arbitrarily in fixing the assessment ; 
that the efifect was to compel him to donate his property to public use 
without compensation. The court reversed the court below and dis- 
missed the bill. The court in its opinion said : 

"He did not appear, and does not prétend that he made any effort to havo 
the assessment corrected. before the council. The détermination of thèse two 
bodies, the commissionevs who made the assessment roll, and the common 
council of the city of Ciraud Rapids, cannot now be inquired into, unless it 
appears that they acted in bad faith. * * « Where provision is made by 
law for a review of assessment proceedings, and a body appointed with the 
Power to set the assessment aside or correct the error coraplained of, and 
the party wholly faits to appear before such body, or take any steps to 
hâve such correction made, he is not in position to appeal to the courts for 
redress in the absence of fraud or bad faith." 
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See Brown v. Cîty of Saginaw, 107 Mich. 643, 65 N. W. 601. 
In City of Terre Haute v. Mack, 139 Ind. 99, 110, 38 N. E. 468, 
472, the court declared that : 

"The act of the engineer In making his report and ascertalning and flxing 
the amount of liahility ou the lots or parcels, and that of the common coun- 
cil in makhig the assessment, were each uoinlsterial and net judlcial acts. 
From such acts no appeal lies unless given by statut©. Board, etc., v. Davis, 
136 Ind. 503 [36 N. E. 141, 22 L. E. A. 515]." 

In Wright v. Forrestal, 65 Wis. 341, 27 N. W. 52, the action was 
brought to déclare void and set aside certain tax certificates issued up- 
on a tax sale for the nonpayment of spécial assessments for a local 
Street improvement. The complaint was dismissed, and the court said : 

"Certainly the record does show that quite a large number of the lots were 
not charged with benefits to an amount equal to the estimated cost of the 
work in front of the same, nor anythlng near that sum. Any mistakes whlch 
the board may hâve made In charging lots with a greater sum as benefits 
than it mlght be made to appear they would receive from the construction of 
the Street would furnish no ground of relief so long as such charge was not 
made fraudulently and for the purpose of making the owners pay more than 
their just proportion of the costs of such improvement. Mistakes of judg- 
ment or opinion in this respect can only be corrected by appearing before the 
board at the proper time, and having them corrected by an appeal to the 
board or to the common council, as provided by the charter. After the time 
for reviewing the assessment has passed, the legality or justice of the award 
of benefits can only be impeached by showlng that the award was not made 
upon the proper basls, or that It was fraudulently uiade. Mère mistake of 
judgment eannot avait to vitlate the proeeedlngs." 

See, also, Lambert v. Bâtes, 148 Cal. 146, 82 Pac. 767; Twenty- 
Eighth Street Sewer, 158 Pa. 464, 467, 27 Atl. 1109. 

The proceedings taken by the municipal authorities of Yonkers were 
not void. The city had authority to open this street, and to assess the 
cost of the improvement upon the property benefited. Two errors are 
alleged to hâve been committed. The first relates to the limits of the 
assessing district, which it is claimed failed to include property which 
should hâve been embraced within it. The second relates to the charac- 
ter of the assessment, which it is claimed substantially exceeded the 
benefits which accrued to the complainant's property. 

[3] As to the first of thèse questions the complainant is not at 
liberty to raise it. A Législature, or a common council exercising 
an authority delegated to it by the Législature, is not by the Con- 
stitution of the United States required to include within the assess- 
ing area ail the property benefited by a local improvement. It could 
assess the whole cost upon the abutting property alone, if it thought 
best. In Fallbrook Irrigation District v. Bradley, 154 U. S. 112, 17 
Sup. Ct. 56, 41 L. Ed. 369, the court, speaking through Mr. Justice 
Peckham, said: 

"Assumlng for the purpose of this objection that the owner of thèse lands 
had by the provisions of the act, and before the lands were finally Included 
In the district, an opportunity to be heard before a proper tribunal upon the 
question of benefits, we are of opinion that the décisions of such a tribunal, 
in the absence of actual fraud and bad falth, would be, so far as this court 
is concerned, conclusive upon that question. It eannot be that upon a ques- 
tion of tact of such a nature this court has the power to revlew the décision 
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of the State tribunal which has becn pronounced under a statute provlding 
for a hearlng upon notice. The erroneous décision of such a question of fact 
violâtes no constitutional provision. * * * It has been held in this court 
that the Législature has power to flx such a district for itself without any 
hearing as to benefits, for the purpose of assessing upon the lands within the 
district the cost of a local, public improvement. The Législature, when it 
fixes the district itself, is supposed to hâve made proper inquiry and to hâve 
flnally and concluslvely determined the fact of benefits to the land included 
in the district, and the citizen has no constitutional right to any other or fur- 
ther hearing upon that question. The right which he thereafter has is to a 
hearing upon the question, of what is termed the apportionment of the tax ; 
i. e., the amount of the tax which he is to pay. Paulsen v. Portland, 149 U. S. 
30, 41 [13 Sup. et. 750, 37 L. Ed. 637]." 

It is nowhere alleged in the complaint that in fixing the assess- 
ment district the common council vvas actuated by fraud or bad faith. 
It is simply averred that certain premises actually and substantially 
benefited by the opening of the street were excluded, and that cer- 
tain premises which were not benefited were included. This raises 
no constitutional question which will enable a United States court 
to review the décision of the state tribunal — in this case the common 
council — which has been rendered under an act which provided for a 
hearing upon notice. Complainant did not avail himself of his op- 
portunity to attend and cannot now raise the question hère. 

The second error is one of a différent nature. It is that the 
assessment upon the complainant's property is in excess of the bene- 
fit conferred upon the premises. That raises a constitutional ques- 
tion, and if the allégation is true then the assessment is contrary to 
the Constitution. That the assessment is in excess of the benefits 
we bave already pointed out. But is the plaintiff entitled to raise the 
question under the circumstances of this case? Where an assess- 
ment is confirmed by proceedings in a court, and a judgment is 
entered to that effect, such judgment is controlled as to its effect and 
validity by the principles of law applicable to judgments in gênerai. 
Confirmation is not always by a court, but is sometimes by a common 
council or other corresponding body, the action of which body is by 
statute to hâve the same effect as the judgment of a court. And in 
such cases the action taken cannot be attacked collaterally if the 
tribunal had jurisdiction, but is conclusive upon the parties. Page 
and Jones on Taxation by Assessment, volume 2, § 927. That the 
common council of Yonkers had jurisdiction in the matter of this 
assessment is clearly disclosed. 

In this case it is not contended that the statute under which the 
assessment was laid is unconstitutional. It provided fully for notice 
and hearing, and it is immaterial that such hearing was to be had 
before the tribunal laid the assessment. Fallbrook Irrigation Dis- 
trict V. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, 41 L. Ed. 369; 
Hibben v. Smith, 191 U. S. 310, 24 Sup. Ct. 88, 48 L. Ed. 195; 
Seattle v. Kelleher, 195 U. S. 351, 25 Sup. Ct. 44, 49 L. Ed. 232. 
Appellant, as already stated, never appeared before that tribunal, 
and he has never sought through the courts any correction of this 
assessment, other than that proposed by this suit. If he had been 
so disposed he might by certiorari or by original action hâve pro- 
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CLired review in the courts of the state of New York, and there 
raised the constitutional objections hère insisted on. Matter of New 
York, 190 N. Y. 350, 83_ N. E. 299, 16 L. R. A. (N. S.) 335, 13 Ann. 
Cas. 598. In our opinion, a property owner, who deems himself 
injured by an assessmeiit, and who lias an opportnnity of seeking 
correction before the tribunal pointed out in the assessment law, is 
under an obligation to appear there and urge his objections in order 
that the municipality may correct its proposed error. That waiver 
of the niost lawful objections to a proposed assessment is possible 
has been pointed out in Wight v. Davidson, 181 U. S. 371, 21 Sup. 
Ct. 616, 45 L. Ed. 900; Chadwick v. Kelly, 187 U. S. 540, 23 Sup. 
Ct. 175, 47 L. Ed. 293. 

The conclusion we bave reached is that the complainant, not hav- 
ing appeared before the tribunal the New York law provided for the 
confirmation of thèse assessments at the hearings before that body, 
and not having taken steps to bave the action taken by that tribunal 
reviewed in a direct proceeding by the courts, and not having shown 
any reason why that course was not open to him and v^'hy it wa.s 
not taken, is now precluded from attacking in this collatéral pro- 
ceeding the validity of the assessment. 

[4] Moreover, a property owner who thinks himself injured by a 
wrongful assessment is, if he has knowledge of what is being done, 
under obligation to act promptly in interposing his objections, so that 
the municipality may correct the defeçts in its proposed action. Many 
courts bave held that, if a public corporation has jurisdiction to levy 
an assessment, a property owner who luakes no objection, but waits 
until the improvement has been made and his property has received 
the benefit therefrom, will not be permitted to raise objections which, 
if raised in time, would bave rendered the assessment invalid. His 
conduct estops him, or amounts to a waiver of his rights, or shows 
such lâches as debars him from relief. The public interests demand 
prompt objection to be made. In the case at bar the assessment was 
confirmed by the council on October 14, 1913, and complainant com- 
menced his suit in the cotirt below more than a year thereafter, on 
November 20, 1914. He allèges that he was ignorant of the invalidity 
of the assessment; but ignorance of the law does not excuse him, 
for he is assumed to know what the law is. The complaint was right- 
ly dismissed. 

Judgment affirmed. 



ATLAS TRAXSP. CO. v, LEK UNE STEAMERS. 

(Circuit Court of Ai)i)e;ils, Eislith Circuit. Augiist 24, 1916.) 

No. 4-190. 

1. Collision ®=95(.5) — Ovebtaking Steam Vessels — Fault. 

The steam towboat Josli Cook, witli. four barges in tow, two aUeaa, 
end to end, aiui one on eacli side, was passing uii tlie Mississippi river 
at iiiglit, aud wheii iu Randoui Shot Cluite, a narrow, erooked, and 

©z^For other cases see same topic & KEY-NUMBER in ail Key-NumbereU Digests & luae.Neï 
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changeable channel above Memphis, about a mile long, was overtaken 
by tlie steamer Rees Lee. The Lee signaled her intention to pass to the 
port of the Cook, to which the latter assented. When opposite the 
leading barge the Lee sheered to starboard because unmanageable and 
from the effect of the current was turned across the channel. The Cook 
reversed and backed, but the Lee came into collision with the port 
barge, which shortly afterward sunk. Held, that the Lee was in fault 
for attempting to pass in the dangerous channel ; that the action of 
the Cook in backlng, if not proper, was taken in extremis, and uot 
chargeable as a fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dig. ©=.95(5).] 
2. Collision <®=>94 — Oveetakinq Vessels Passing — Assumption or Kisk by 

OVEBTAKING VeSSEL. 

Under Rule 22 of the navigation rules applicable to the Mississippi 
River (Rev. St. § 42.33 [Comp. St. 1913, § 7964]) which provides that 
"every vessel overtaking any other vessel shall keep ont of the way of 
the last mentioned vessel" an overtaking vessel is to be its own judge of 
the matter of safety in passing and assumes ail risk, except such as may 
be due to the fault of the overtaken vessel and the latter by answering a 
passing signal no more than assents to the passing at the risk of the 
overtaking vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 197-199 ; Dec. 
Dig. (S=594.] 

Appeal from the EHstrict Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in admiralty for collision by the Atlas Transportation Com- 
pany against the Lee Line Steamers. Decree for respondent, and libel- 
ant appeals. Reversed. 

George A. Mahan, of Hannibal, Mo. (James A. Seddon, of St. Louis, 
Mo., and Albert R. Smith and Dulany Mahan, both of Hannibal, Mo., 
on the brief), for appellant. 

Guy A. Thompson, of St. Louis, Mo. (O'Neill Ryan, of St. Louis, 
Mo., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. From a decree dismissing a libel in ad- 
miralty, the libelant appeals. The suit grew out of a collision between 
vessels navigating the Mississippi river. The libelant's steam towboat, 
the Josh Cook, was ascending the river above Memphis, towing four 
barges, of which two were lashed end to end straight ahead. One 
was lashed to the starboard side, and one to the port side of the Josh 
Cook, and each of thèse lapped back 40 or 50 feet. The one on the 
port side, called the Barrett, No. 15, was loaded with coal, and it sank 
after the collision. The Josh Cook was 175 feet long, 34 feet wide, 
and drew from 5 to Sy^ feet of water. Each barge was 28 feet wide 
and 160 feet long. 

The respondent's vessel, which collided with the barge, was a packet 
stern wheel steel hull steamer, 260 feet long, 50 foot beam, called the 
Rees Lee. It was a speedier boat than the Josh Cook, and was also 
bound up the river. It passed the Josh Cook about 11 o'clock at night, 

^ssFor other cases see same toplc & KÈY-NUMBER in ail Key-Numbered Dlgedts & Indexes 
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made a landing at Pecan Point Warehouse on the Arkansas side, and 
while so engaged the Josh Cook passed up the river ahead of the Rees 
Lee. Af ter having discharged its passengers and f reight at Pecan Point 
Warehouse, the Rees Lee put out from shore and again proceeded 
up the river. When about 150 feet behind and somewhat to port of 
the Josh Cook, it blew two blasts of its vi'histle as a signal that it de- 
sired to pass the Josh Cook on the port side, to which the Josh Cook 
answered with two blasts. At this time the vessels were ascending a 
channel of the river known as Random Shot Chute. It was about a 
mile in length, ran slightly north-northwest by south-southeast, and 
was bordered on the east by a sand bar, the western shore of which 
curved slightly to the northwest and to the southwest. 

Along the inner side of the sand bar was shoal water, covering a 
submerged portion of the bar. West of the channel, and along the 
Arkansas shore, and extending well out into the river towards the 
sand bar, was another reef or submerged sand bar. Its shape some- 
what resembled an equilateral triangle, with the Arkansas shore as its 
base, and the apex reaching out to the channel proper, opposite the 
center of the shoal along the west side of the eastern sand bar. This 
left a narrow passage of deep water, whose width was estimated by dif- 
férent witnesses as from 150 to 500 feet. 

When the Rees Lee blew its passing signal, the Josh Cook was near 
the middle of the channel and about to enter the narrowest portion of 
it, between the point of the western reef and the reef along the west 
side of the east sand bar. It was about half past 11 at night, with no 
moon, but clear starlight. The Josh Cook veered somewhat to the 
east and reduced its speed to slow, and the Rees Lee came alongside 
and about 50 or 60 feet away under a full head of steam. When the 
stern wheel of the Rees Lee was about opposite the middle of the 
head barge, its prow began to turn towards the southeast and the boat 
was beyond control of its rudder. This was claimed to hâve been 
caused by the Rees Lee running at fast speed into shoal water upon 
the point of the submerged sand bar on the west, and the displaced 
water on its port bow, being unable to find escape, "piled up" and re- 
sisted progress on that side, and caused the boat to run away from the 
shoal, and this, together with the river current, turned its course across 
the channel. The pilot of the Josh Cook, seeing the danger, stopped 
and then backed it, placing it and its barges also across the channel, so 
that the boats were about parallel, and in this position they remained 
for a few minutes, and then the starboard bow of the Rees Lee came 
in contact with the port side of the coal barge, damaging it so that it 
subsequently sank. 

[ 1 ] The trial court f ound that the collision was an accident, without 
fault of the Rees Lee. For the respondent, the elaim is made that the 
point of the reef had been built up and out into the river unexpect- 
edly, causing shoal water where the Rees Lee attempted to pass the 
Josh Cook. The witnesses for both parties agreed in testimony that 
this portion of the river was known to be difficult to navigate, and had 
a narrow and crooked channel. They also agreed that the channel was 
subject to sudden changes, and that bars and reef s were formed and 
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destroyed in periods as short as overnight. The pilot of the Rees Lee 
admitted that this channel was considered as a mean place and a very 
changeable one, with a rapid current and a narrow channel. While 
the pilot had not seen this channel for a week before the collision, the 
Rees Lee had gone through it on its downward journey on the fore- 
noon of that day. Under thèse circumstances, the Rees Lee was at 
fault in undertaicing to pass the Josh Cook in the nighttime in such 
a narrow and changeable channel, bordered by shoal water, when a 
few minutes' delay would hâve afforded a safe place for passing. 

[2] It is claimed that the Josh Cook was at fault, because it answer- 
ed the Rees Lee's signal by two blasts of its whistle, and that this was 
an assurance of the safety of the attempted maneuver, whereas it should 
hâve responded with the danger signal. By rule 22 of the rules enacted 
hy Congress for the prévention of collisions, applicable to vessels upon 
this portion of the Mississippi river : 

"Every vessel overtaking any other vessel shall keep out of tlie way of 
the last named vessel." Act April 29, 1864, c. 69, art. IT, 13 Stat. 61 (Comp. 
St. 1913, § 7964). 

By rule 8 of the pilot rules for the Mississippi river adopted under 
authoritv of sections 4405^1412 of the Revised Statutes of the United 
States (Comp. St. 1913, §§ 8159-8166): 

"When a steamer Is overtaking another steamer, • ♦ * if the over- 
taking steamer shall désire to pass on the left or port side of the steamer 
ahead, she shall give two short blasts of the whistle, and if the steamer ahead 
answers with two blasts, the overtaking steamer may pass on the port side 
of the steamer ahead ; or If the steamer ahead does not think it safe for the 
overtaking steamer to attempt to pass at that point she shall immediately 
slgnlfy the sa me by giving not less than four short and rapid blasts of the 
whistle, and under no circumstances shall the overtaking steamer attempt to 
pass the steamer ahead until such time as they hâve reached a point where 
it can be safely done, when the steamer ahead shall signify her willlngness by 
blowlng one blast of the whistle for the overtaking steamer to pass on the 
starboard side of the steamer ahead, or two blasts of the whistle for the 
overtaking steamer to pa.ss on the port side of the steamer ahead. 

"Every steamer overtaking another shall keep out of the way of the over- 
taken steamer. Every steamer coming up with another steamer from any 
direction more than two points abaft her beam shall be deemed to be an over- 
taking steamer. * * * 

"The steamer ahead shall in no case attempt to cross the bow or crowd 
upon the course of the overtaking steamer." 

Under thèse rules, the Josh Cook had the right and the duty to 
hold her course. It was not its duty to keep away from the Rees Lee, 
unless a collision should become imminent. The Rees Lee had the 
right to pass the other boat, if it could do so with safety to both. It 
had to be its own judge as to the matter of safety, as whatever risk 
attended its passage from the narrowness of channel, the shallowness 
of water, the current, suction, or other causes, except the fault of the 
Josh Cook, was assumed by the Rees Lee. The reply of the Josh Cook 
to the passing signal of the Rees Lee was no more than an assent to 
it, at the risk of the vessel proposing it. It expressed an understand- 
ing of what the Rees Lee proposed to do, and an agreement not to 
thwart it ; but the success of the maneuver was at the risk of the Rees 
Lee. Spencer on Collisions, § 71 ; Whitridge v. Dill, 23 How. 448, 
454, 16 L. Ed. 581 ; The Great Republic, 23 Wall. 20, 32, 23 L. Ed. 
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55; The Atlantis, 119 Fed. 568. 571, 56 C. C. A. 134; The Mesaba 
(D. C.) 111 Fed. 215, 221, 223; The Nereus (D. C.) 23 Fed. 448, 455; 
The Greenpoint (D. C.) 31 Fed. 231, 232; The Charles Morgan (D. 
C.) 6 Fed. 913, 914; The Caiiisteo (D. C.) 47 Fed. 908, 910; The Ruth 
(D. C.) 178 Fed. 749, 751; The Henry W. Oliver (D. C.) 202 Fed. 
306, 310; The Fred Jansen, 49 Fed. 254, 255, 1 C. C. A. 238; Stand- 
ard Oil Co. V. The Garden City (D. C.) 38 Fed. 860, 862; The Aurania 
and The Republic (D. C.) 29 Fed. 98, 125 ; The City of Springfield 
(D. C.) 29 Fed. 923, 925 ; The Edward Smith, 135 Fed. 32, 36, 67 C. 
C. A. 506; The Sif (D. C.) 181 Fed. 412, 415. 

In behalf of the Rees Lee, it is claimed that the Josh Cook was at 
fault in not holding its course, in placing itself and its barges diag- 
onally across the channel after the Rees Lee had sounded the danger 
signal, and in not beaching the barge Barrett, No. 15, in shallow water 
that was immediately on the right and left of the scène of the injury. 
The witnesses agrée that, as soon as the passing signal had been given, 
the Josh Cook yielded some of the channel to the passing boat, by 
taking a course slightly further east than the one it had pursued and 
was entitled to hold. 

There is a conflict in the testimony as to whether the course of the 
Josh Cook was changed at the time the Rees Lee began to veer to the 
southeast. To some of the witnesses on tlie Rees Lee, it appeared 
as if the Josh Cook had veered to the north and west, and the theory 
is advanced that it had encountered shoal water on the east side of the 
channel, and had turned from it into the deeper water to the west, so 
that the boats , appeared to be running somewhat toward each other. 
If this be acceptée! as the fact, it cannot be said that the Josh Cook was 
bound to anticipate that the Rees Lee would be so managed that it 
would run across or down the channel and escape control. It is but 
spéculation with unknown factors to say that the Rees Lee could hâve 
safely righted itself in the current, had the Josh Cook maintained its 
course. Moreover, the shifting of its passageway so as to give a wider 
berth to the Rees Lee was known to the Rees Lee when it undertook 
to pass. 

It is said the Josh Cook was négligent because it stopped its engine 
and began to back when the danger signal was given, and this caused 
the prow of the Josh Cook and its barges to be carried by the cur- 
rent down stream, so that the Rees Lee was unable to swing about 
in the current without its wheel striking them, and tlieref ore it was 
compelled to drift in a parallel position across the channel until the 
collision. The charge is also raade that the barge should bave been 
beached upon some of the nearby sand bars, instead of attempting 
to land it upon the head of the sand bar to the east, an attempt that 
resulted in f ailure, owing to the barge breaking in two from the weight 
of its cargo, after the forward end had been pushed on the bar. 

Of thèse charges, it is enough tp say that the time in which the 
officers had to act was short, the dangers imminent, and the results 
uncertain. If the acts of officers of the Josh Cook were mistakes, they 
were made in extremis, and pardonable. The Elizabeth Jones, 112 
U. S. 514, 526, 5;Sup. Ct,.468, 28 L. Ed. 812; The Maggie J. Smith, 
123 U. S. 349, 355, 8 Sup. Ct. 159, 31 L- Ed. 175. ; , 
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Tt appears évident that the responsibility for the collision rested 
solcly upon the Rees Lee, and the decree of the lower court is reversed, 
with costs in both courts, and the cause is remanded, with directions 
to enter a decree holding the Rees Lee solely at fault, and to order 
a référence therein to ascertain the damages. 



NUPEN et al. v. PEARCE. 

(Circuit Court of Appeals, EIghth Circuit. August 4, 1910.) 

No. 4611. 

1. Brokers <S=>102 — Relation to Principai^— Liability or Pbincipal ïob 

Bbokee's Fbaud. 

An owner of land placed It In the hnnds of a real estate agent for 
sale, stating the prlce he would accept net to him. Being advlsed that a 
eale had been made, he made a conveyance to the agent at the latter's 
request and received the priée stipiilated therefor. He had nothlng to do 
with the sale made by the agent licld, that he was not liable to the pur- 
chaser to whom the agent couveyed for any fraud or decelt of the agent 
inducing the sale. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 146; Dec. Dig. 
<î=5l02.] 

2. TniAL i©=52.'îr<(2) — Instructions — Reamno Pleading to Jury. 

Where défendants In an action file separate answers and make sepa- 
rate défenses, it îs error for the court to read the answer of one to the 
jury as a part of its charge, when It contalns, allégations likely to In- 
fluence the jury as to the liatiillty of another défendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. | 528; Dec. Dig, 
<©=233(2).] 

3. Fbaud <S=5E9(.3) — Actions — Measube of Damages. 

Tlie measure of the damages recoverabie^ by a purchaser of land for 
fraud and deceit inducing the purchase is the difl'ercnœ bctween the 
value of what he parted with and the actual value of the land. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 02 ; Dec. Dig. 
<3=559(3).] 

Li Error to the District Court of the United States for the District 
of North Dakota ; Wilbur F. Booth, Judge. 

Action at law by E. D. Pearce against K. M. Nupen and others. 
Judgment for plaintifï, and défendants bring error. Affirmed in part, 
and reversed in part. 

S. E. Ellsworth, of Jamestown, N. D. (E. E. Cassels, of Ëllendale, 
N. D., on the brief), for plaintiffs in error. 

T. H. Null, of Huron, S. D. (Arthur Knauf, of Jamestown, N. D., 
and Null & Royhl, of Huron, S. D., on the brief), for défendant in 
error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. This action was brought in the District 
Court by Pearce, the défendant in error, against Nupen, Lanc, and 
Wiley, to recover damages for alleged deceit and misrepresentation 

e=3For othev cases see same topie & KEY-NUMBER In ail K«y-Nurobered DigeaU & Indexe» 
235 F— 32 
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practiced by them to bring about the sale to him of a half section of 
land in Kidder county, N. D. Défendants filed separate answers, each 
denying participation in the alleged deceit and misrepresentation. On 
the issue so joined the case was tried to a jury, which found for plain- 
tiflf against ail the défendants, assessing damages at $1,697.25. De- 
fendants prosecute this writ of error. 

Some undisputed facts are thèse : In October, 1909, défendant Wiley 
was the owner of the E. ^/^ of section 15, township 138 N., range 73 
W. of the fifth principal meridian, in Kidder county, N. D. Desir- 
ing to dispose of it, he employed the défendant Nupen, who was a real 
estate agent and doing business at Steele, not far from the land in 
question, authorizing him to.sell it at $9 per acre net to him (Wiley). 
Afterwards Nupen entered into correspondence with défendant Lane, 
who resided at Ellendale, a distance of about 100 miles from Steele, who 
had property he desired to trade for land in Kidder county. Negotia- 
tions followed, resulting in an agreement, dated February 21, 1910, 
between Lane, whom Nupen had interested in the matter, and Pearce, 
the plaintiff, by the provisions of which Lane assumed and agreed to 
sell the land to Pearce at $22.50 per acre, and to accept in payment 
therefor a certain résidence property situated in Letcher, S. D., valued 
at $4,000, subject to a mortgage, however, securing a debt of $1,500; 
the balance in notes of Pearce, secured by mortgage on the property 
in question. This agreement was made subject to the approval of the 
properties after inspection by the parties. On the following day (Feb- 
ruary 22d) Pearce and Lane, pursuant to an arrangement made by 
Nupen, met the latter at Steele, and the three went together to view 
the land in question. Défendant Wiley was not présent at this in- 
spection. On returning to Steele, plaintifiF advised Nupen and Lane 
that he was willing to consummate the trade. Afterwards, and on 
March 3d, Wiley and his wife executed a gênerai warranty deed of 
the tract in question to Nupen, and Nupen and his wife on the next 
day (March 4, 1910) executed a gênerai warranty deed of the same 
tract to the plaintiff, Pearce. On March 2, 1910, Pearce and his wife 
executed a warranty deed conveying lots 7, 8, and 9, of block 11, in 
the town of Letcher, S. D., to one Clark, who had purchased the prop- 
erty from Lane. On March 12, 1910, Pearce executed two mortgages 
on the land in question, one to secure a note for $3,000, and the other 
a note for $1,920, each payable to Nupen. Nupen retained the one for 
$1,920, and assigned and delivered the other ($3,000) to Lane. Nupen 
paid Wiley $9 per acre, amounting to $2,880, and no more, for the 
land. The balance of the purchase money and property paid by Pearce 
for the land was divided between Nupen and Lane. So much for un- 
disputed facts. 

There was évidence tending to show that Nupen and Lane, on the 
occasion of the inspection of the land by Pearce, pointed out to him, 
who was ignorant as to its location, the W. 1/2 of the section, instead 
of the E. 1/21 as the property of Wiley which they were trying to sell 
Pearce (this W. 1/2 having the appearance of a fine flat tract of land), 
and represented to Pearce that there was no alkali, gumbo, or exces- 
sive sand on the land they offered to sell him, and that, with the ex- 
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ception of a small patch near a windinill, which they spoke of, the 
half section which they desired to sell was tillable land. There was 
évidence tending to show that thèse représentations were false. There 
was also évidence, uncontradicted and conclusive, that the land was 
deeply covered with snow at the time the inspection was made, and 
that Pearce had reason to rely and did rely upon the représentations 
made to him by Nupen and Lane as to the identity and character of 
the Wiley half section, and, generally speaking, there was évidence 
tending to establish plaintiff's cause of action, and also évidence to the 
contrary. 

At its close each of the défendants moved the court to instruct the 
jury to find a verdict in their favor. Thèse motions were denied, and 
the court charged the jury; but as no parts of the charge, except those 
presently to be referred to, hâve been brought hère for our considéra- 
tion, the jury were presumptively properly advised as to the gênerai 
rules of law governing the case. The court included in its charge the 
following statements, which were duly excepted to: 

(1) "As to the motion on behalf of the défendant Wlley (to instruct a ver- 
dict in his favor), I think it Is true that there is little or no évidence there — 
eertainly no évidence on which a verdict could rest — that Mr. Wlley himself 
made any mlsrepresentations in regard to this land, so that he cannot be held 
on the theory that he himself made any mlsrepresentations ; and the ques- 
tion then arises whether there were two transactions hère: First, a sale by 
Wiley to Nupen ; and, second, a sale by Nupen to the plaintifC — or whether 
there was really and in fact only one transaction, with two or three stepa 
to accomplish it. I a.m inclined to take the latter view, or at least I think It 
will be a question for the jury to say whether or not there was in fact two 
separate and distinct transactions. If they find that there were two separate 
and distinct transactions, a completed sale between W^iley and Nupen, which 
had nothing whatever to do with the other transaction between Nupen and 
Lane and the plaintifC, then the défendant Wiley would drop eut of the case 
so far as damages were concerned. If, on the other hand, they find that 
Nupen was acting for Wlley, and that the deeds from Wiley to Nupen and 
from Nupen to the plaintiiï were slmply steps in one transaction, the deed 
runnlng to Nupen for the purpose of convenlence in carrying ont the transac- 
tion, and enabllng hlm to convenlently get his commission, then I think the 
défendant Wiley would be included with the other défendants. * * * 
Now, one of the first questions for you to détermine in this case is: Was 
there but one transaction, or were there two or more transactions involved 
hère? * * «» 

(2) "The measure of damages in this case is the différence between the 
actual value of what Pearce parted with and the actual value of what he 
received, and thèse values are to be ascertained by you as of the time of the 
transaction; that Is, on or about March 4, I&IO." 

The assignments of error challenge: (1) A large number of rulings 
of the trial court in the admission of évidence, ofïered by plaintiff, over 
défendants' objection; (2) the ruling of the trial court upon the de- 
fendants' motion for an instructcd verdict at the close of the case; 
(3) the charge of the trial court to the jury, as already set forth, con- 
cerning Wiley's liability; and (4) the charge of the trial court on the 
measure of damages. 

Counsel for défendants hâve not seen fit to make any argument, ei- 
ther orally or in writing, on the several assignments of error relating 
to the admission of évidence, neither hâve they in any respect con- 
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formed to the provisions of our rule governing such assignments of 
errer. We shall, therefore, give no further considération to them. 

So far as the défendants Nupen and Lane are concerned, there can 
be no doubt about the sufficiency of the évidence to justify a submis- 
sion of the case to the jury as to them. The only argument they make 
in their brief against it is that it appears affirmatively that Pearce did 
not rely upon any of their représentations. We think this is net so. 
The évidence tends to establish such rehance, and it was for the jury 
to pâss upon its sufficiency under proper instructions. This is ail we 
need to say on that subject. 

As to the motion for an instructed verdict by Wiley, this may be 
said : Ail that he appears to bave donc, according to the proofs in 
this case, was to place bis land for sale in the hands of Nupen, a rep- 
utable real estate agent, whose business it was to find purchasers for 
land intrusted to him. Wiley fixed the sum of $9 per acre, net to him, 
as the price at which he would sell the land. He does not appear to 
bave bad anything further to do with the matter until Nupen advised 
him that a sale had been made, when he made a deed to Nupen, as re- 
quested by him, and received the considération of $9 per acre therefor, 
in strict accord with his original proposition to Nupen, and nothing 
more. And such seems tO bave been the impression of the trial court. 
He observed : 

"I think it is true that there is little or no évidence there— certainly no 
évidence on which a verdict could rest- — that Mr. Wiley himself made any 
misrepresentations In regard to this land." 

It is inconceivable, except for one thing, how a jury found a ver- 
dict against Wiley, and, judging from the observations of the trial 
judge, just quoted, it is apparent that he would not bave submitted 
the case to the jury, so far as Wiley was concerned, except for the same 
thing. 

Wiley filed a separate answer to the complaint of plaintiff. His 
answer contained an explicit and unequivocal déniai of any misrepre- 
sentations made by him to Pearce, or any participation with the other 
défendants in any transactions leading up to the sale of the land to 
Pearce. In this vvay he obviously intended to stand on bis own bot- 
tom, and défend himself in his own way. Lane, however, took a dif- 
férent course. He sought not only to protect himself, but injected 
statements in his answer which the court thought inculpated Wiley, 
and accordingly charged the jury as already set out. 

[ 1 ] Apart from the statement found in Lane's answer to the effect 
that the two conveyances of land from Wiley to Nupen and Nupen to 
Pearce were part of one and the same transaction, we confidently as- 
sert there is no évidence in the case, or no reasonable inferences de- 
ducible from any évidence, which in the slightest degree connected 
Wiley, either acting by himself or through any others as his agent, 
with the transaction culminating in the sale of the land to Pearce. The 
answer of Lane would not bave been compétent évidence against Wiley 
if it had been offered in the usual course. If it had been so ofifered, 
it would bave been clearly incompétent. Its vice was not extracted 
by being read by the court to the jury in its charge. In view of the 
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observations of the court made in connection with it, it must hâve been 
influencive and misleading to the jury, and doubtless produced a ver- 
dict against Wiley which otherwise would not hâve been fendered. 

[2] We think the court erred in reading Lane's answer to the jury, 
and that the exception to the charge, as taken by Wiley, should bave 
been sustained. We also are of opinion that the court erred in not di- 
recting a verdict in Wiley'y favor, as requested by hini, at the close of 
the case. 

[3] We do not think Nupen or Lane can complain of the measure of 
damages given by the court to the jury; that is, the diiïerence between 
the value of what Pearce parted with and the actual value of the prop- 
erty which he received. This is the rule approved by the Suprême 
Court of the United States for such cases as this. Smith v. Bolles, 
132 U. S. 12.S, 10 Sup. Ct. 39, 33 L. Ed. 279; Sigafus v. Porter, 179 
U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113; Atwater v. Whiteman (C. 
C.) 41 Fed. 427; Glaspell v. Northern P. R. Co. (C. C.) 43 Fed. 900. 
See also George v. Hesse, 100 Tex. 44, 93 S. W. 107, 8 L. R. A. (N. 
S.) 804, 123 Am. St. Rep. 772, 15 Ann. Cas. 456, and cases cited. And 
notwithstanding the construction placed by the Suprême Court of 
North Dakota upon its statute fixing the measure of damages for de- 
ceit and misrepresentation in the sale of personal property, we do not 
feel at liberty to départ from the rule so approved by the Suprême 
Court of the United States. 

The judgment against Nupen and Lane is affirmed, and that against 
Wiley is reversed, and the cause, as to him, is remanded to the Dis- 
trict Court, with instructions to grant a new trial, when, unless the 
évidence is substantially différent from that now presented, a verdict 
should be directed in his favor. 
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(Circuit Court of Appeals, Eif;hth Circuit. August 9, 1916.) 
Xo. 4G02. 

Bankedptcy <g=3304 — Action by Trustée to Kecover Préférence — Instruc- 
tions. 

lu an action by a trustée iii ba.ukruptty again.st a bank to recover a 
préférence, the eomplaint alleged tliat by an arrangement between the 
bankrupt, tiie bank, and a tlilrd person, at a time wlien tlie banlirupt was 
iïidebted to tlie bank and known to be Insolvent, the third person pur- 
c-hased the entire stock of merchandise of bankrupt, glving In payment 
a clieck on the bank, which was deposited by the bankrupt to his ac- 
count and applied by the bank on his Indebtedness. The answer alleged 
that the deposit was received in tlie usual course of business and was 
applled as a set-oft' on bankrupt's indebtedness under its gênerai lien. 
Held that, if such was the fact, the bank liad the riglit of set-off under 
Bankr. Act July 1, 1898, c. 541, § 68a, 30 Stat. 565 (Comp. St. 1913, § 
9652), and its action in niaking the application under its lien did not 
constitute a préférence, and tliat the failure of the court to submit such 
Issue to the jury was réversible error. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 463 ; Dec. 
Dlg. <s=304.] 

Amidon, District Judge, dissenting. 
■ ®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action at law by J. E. Larimer, trustée in bankruptcy of the estate 
of I. M. Blitz, against the German-American State Bank. Judgment 
for plaintiff, and défendant brings error. Reversed. 

D. R. Hite, of Topeka, Kan. (Edvvin D. McKeever, of Topeka, 
Kan., on the brief), for plaintiff in error. 

T. M. Lillard, of Topeka, Kan. (John W. Newell, William Wallace, 
R. W. Blair, and C. A. Magaw, ail of Topeka, Kan., on the brief), for 
défendant in error. 

Before SMITH and CAREAND, Circuit Judges, and AMIDON, 
District Judge. 

CAREAND, Circuit Judge. Earimer, as trustée of the estate of 
I. M. Blitz, a bankrupt, commenced this action against the bank to 
recover the sum of $5,000, with interest thereon at 6 per centum from 
December 26, 1912, on the ground that said sum was received by the 
bank from the bankrupt under such circumstances as would consti- 
tute a voidable préférence. Among other allégations of the complaint 
it was alleged that on December 26, 1912, the bank, together with 
the bankrupt and one Sam Friedberg, entered into an arrangement 
whereby the bankrupt should exécute a bill of sale for his stock of 
merchandise and store fixtures to said Friedberg, and whereby the 
said Friedberg should give to the bankrupt a check on the défendant 
bank for the sum of $5,000 as the purchase price of the said stock of 
merchandise and store fixtures ; that the bill of sale was delivered as 
agreed, and after delivery of the check for $5,000 to the bankrupt 
the latter transferred the check to the défendant bank, which was 
thereupon entered on the books of the bank as a purported deposit 
by the said bankrupt; that at the time of the making of said pur- 
ported deposit the bank was a créditer of the bankrupt, and then 
and there well knew that the check of $5,000 was the entire pro- 
ceeds of a bulk sale of the jewelry stock of the bankrupt ; that said 
purported deposit of $5,000 by the bankrupt was not a deposit of 
money in the usual course of business, but was in fact a transfer 
of ail the available assets of the said bankrupt to the bank, while 
the said bankrupt was insolvent, and at the time the said transfer 
or purported deposit was made the bank had reasonable cause to be- 
lieve that the enforcement of said transfer would effect a préférence. 

The bank by its answer, in addition to a gênerai déniai, alleged 
that on the 26th day of December, 1912, the bankrupt was indebt- 
ed to it in a large sum greatly in excess of $5,000 for money borrowed 
and actually loaned to him by the bank ; that for several years 
prior thereto the bankrupt had been a customer of the bank and 
a heavy borrower, as well as at various times a depositor; that on 
the 26th day of December, 1912, the bankrupt was a regular deposi- 
tor at the bank, carrying an account therein ; that on said day and 
in the due course of business the bankrupt deposited with the bank 
in the regular and usual way the sum of $5,000, for which sum 
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the bankrupt was given crédit on the books of the bank; that tliere- 
after on the folio wing day said bank, by reason of the bankrupt 
owing it large sums of money in excess of $5,000 on certain promis- 
sory notes, which were past due, duly appropriated said $5,000 un- 
der its gênerai lien upon the deposit of the bankrupt and applied the 
same as a set-off upon the amount due on said notes. 

The issue thus presented by the pleadings was whether the de- 
posit of the money by the bankrupt in the bank was a deposit in the 
usual course of business, with the right of set-off in the bank, or 
whether, although in the form of a deposit, taking the whole trans- 
action between the bank, Friedberg, and the bankrupt, it amounted 
to a transfer by the bankrupt to his creditor as a payment on past 
due indebtedness while he was insolvent; the bank having reason- 
able cause to believe that the enforcement of the transfer would ef- 
fect a préférence. If the money was deposited by the bankrupt with 
the bank in the usual course of business, then the deposit would 
not constitute a transfer of the money to the bank, but simply 
created the relation of debtor and creditor between it and the 
bankrupt. Scammon v. Kimball, 92 U. S. 362, 23 L. Ed. 483 ; New 
York County Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 
380; Durkee v. National Bank, 102 Fed. 845, 42 C. C. A. 674. 

The estate of the bankrupt would not be lessened in any degree, 
for the reason that, although the sum of $5,000 was paid to the bank, 
there was due and owing by the bank to the estate the same sum. 
So the real question for the jury to décide was whether this deposit 
by the bankrupt was in good faith, in the usual course of business, 
or whether it was a mère form and manner of transferring the $5,000 
to the bank to be applied on the indebtedness of the bankrupt under 
such circumstances as to constitute the deposit a voidable préférence. 
The trial court submitted to the jury the contention of plaintiff, but 
in our judgment did not submit the contention of the bank. Counsel 
for the bank requested the court to charge the jury as follows : 

"The law gives to a bank a lien on the deposit of its customers and a right 
to set ofC against any Indebtedness of a depositor any or ail of the balance of 
said depositor equal to the amount of said Indebtedness, and this right of 
set-ofE is not taken away by the bankruptcy law. The enforcement by a 
bank of its lien or right of set-off, by applying a deposit made honestly in 
the due course of business, and without intent to prefer the bank to the 
payment of the depositor's notes in the bank's favor as they mature, does 
not, though within four months of the bankruptcy proceeding against such 
depositor, constitute a préférence forbidden by the act of July 1, 1898; and 
you are Instructed that, if the défendant bank in this case enforced its lien 
or right of set-ofiC by applying a deposit of the said I. M. Blitz to his past-due 
Indebtedness to the said défendant bank the bank would hâve a right to thus 
apply said deposit even if done wlthin four months before said Blitz flled his 
pétition la bankruptcy." 

The request was denied, and an exception taken. If this request 
had left it to the jury to say whether the deposit in question was 
made in the usual course of business, it might hâve been given; 
but it did not. The last clause simply provided that, if the bank 
applied the deposit regardless of its character, then the plaintiff 
could not recover. This is not the law. New York County Bank 
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V. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L, Ed. 380; Studlev 
V. Boylston National Bank, 229 U. S. 523, 527, 33 Sup. Gt. 806, 57 
L. Ed. 1313; In re George M. Hill Co., 130 Fed. 315, 64 C. C. A. 
561, 66 h. R. A. 68 (7th Cir.) ; Lowell v. International Trust Com- 
pany, 158 Fed. 781, 86 C. C. A. 137 (2d Cir.) ; section 68a, Bankruptcy 
Law. The court, in commenting on said request, charged the jury 
as f ollows : 

"Tliat Is good law where applicable. Tliere is siich a thlng as a banker's 
lieu; that Is to say, if you are a. deposltor in u bank, tlie bank lias a lieu 
on your deposlt, so that It may, under certain couditions, apply the amount 
of your deposlt, on your obligation, but that is only uuder certain conditions. 
Banks, just the same as indivlduals, and ail others, are sub.1ect to the Bank- 
ruptcy Law. So, if the bank lias no knowledge, or has no cause to believe or 
reasonable ground to believe, at the time it makes the application, that the 
deposltor Is insolvent, or has no reasonable cause for believing, if tliey do 
apply it under the bank's lien, that tliey will tlius obtaln a préférence over 
other creditors, why they can uiake the application. But a bank is just as 
much subject to the Bankruptcy Law, ail klnds of banks, as are Indivlduals. 
So, if In maklng the application under their banker's lien, they know at the 
time they make their application the deposltor is insolvent, and know that 
they will get a, greater proportion of their debt by maklng sueh application 
than other creditors will get, of like class, why, of course, they cannot make 
the application." 

To this charge an exception was taken. The effect of the charge 
of the court was to tell the jury if they found the bank applied the 
deposit under such circumstances as would ordinarily constitute a 
voidable préférence, then the right of the bank to a set-off under sec- 
tion 68a of the Bankruptcy Law was destroyed. But this would not 
be true if tlie transaction was as the bank claimed it to be; that is, 
a deposit in the usual course of business, and the jury was not so 
told. The charge as given for ail practical purposes took away the 
bank's défense. New York County Bank v. Massey, supra; Studley 
V. Boylston National Bank, supra; In re George .M. Hill Co., supra; 
Lowell V. International Trust Company, supra ; section 68a, Bank- 
ruptcy Law. In Bank v. Massey, supra, the Suprême Court said : 

"As we hâve seen, a deposit of money to one's crédit in a bank does not 
operate to dlminish the estate of the deposltor, for when he parts with the 
money he créâtes at the same time, on the part Of the bank, an obligation to 
pay the amouut of the deposit as soon as the deposltor may see fit to draw a 
cheek against it. It is not a transfer of property as a payment pledge, mort- 
gage, gift, or securlty. It is true that it créâtes a délit, whlch, if the créditer 
may set it oft under section 68, amouiits to perniitting a creditor of that class 
to obtain more from the bankrupt's estate than creditors who are not in the 
same situation, and do not hold any debts of the baukrupt sub,1ect to set-off. 
But this does not, in our opinion, operate to enlarge the scope of the statute 
deflnlug pi-eferences so as to prevent set-off in cases coniing within the terms 
of section 68a. If this argument were to prevail, it would in cases of in- 
solvency defeat the right of set-off recognized and enforced in the law, 
as every <Teditor of the bankrupt, holding a claiin against the estate sub- 
ject to réduction to the full amouut of a debt due the bankrupt recelves a 
préférence in the fact that to the exteut of tlie set-off he is paid in full." 

Also in Studley v. Boylston National Bank, supra: 

"The Bankruptcy Act recogiùzes this right, aiid it cannot be taken away 
by construction, becàuse of the i)ossiblllty that it may be abused. The remedy 
against that evil is found in the fact that the trustée is authorizod to sue 
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and recover, if it is shown that after insolvency the money was deposlted for 
the purpose of enabllng a. bank or otlier ereditor to seeure a préférence. 
But to deny the rigbt of set-off, in cases like tliis, would in many cases make 
banks hesitate to lionor clieeks given to third persons, would precipitate 
bankruptcy, and so interfère with tlie course of business as to produce evlls 
of serions and far-reaching consecjuence." 

It is claimed that, ifthere was error in the charge of the court, it 
was not prejudicial, for the reason that the évidence conclusively 
showed that the deposit of the money was not made in the usual course 
of business, and therefore a verdict would not hâve been allowed to 
stand if rendered in favor of the bank. The trial court, in submitting 
the case to the jury, used the following language: 

"Now, gentlemen, the facts up to a certain point in this case are practically 
undisputed. That tliis nian Blitz was insolvent at the time lie sold his stock 
of goods to Friedberg and deposited tlie proceeds of tliat sale in this bank, 
whleh was on the 26th day of December, 1912, as I remember it, froui ail that 
has been shown by this évidence, there is no substantlal controversy what- 
ever. The question is: Did the bank either know or hâve reasonable cause 
to believe, at that time, that this man Blitz was insolvent, and that by mak- 
ing this application on the debts owed by the bankrupt to It it would receive 
a préférence? AU the évidence in this case has been offered and recel ved, or 
almost ail of it, for the sole purpose of allowing you, gentlemen of the jury, 
to judge of that single fact, as to what the bank at that time knew, or what 
it had reasonable cause to believe — what it should hâve known." 

Again : 

"Gentlemen of the jury, the question that you will hâve to détermine wlll 
be, to look into the entire case and see whether this bank from ail of ils 
deallngs had before this time with this bankrupt, from the nianner in which 
Its business with this bankrupt liad been eonducted, in so far as the bank and 
Its oflicers knew, and from ail the other facts and clrcumstances in the case 
détermine: Did the bank know, or had it reasonable cause to believe the bank- 
rupt was then Insolvent and knew tliat by the application of this fund of 
$5,000, reeeived in the mauner tlie bank knew it was received, It was re- 
ceiving a préférence over other creditors?" 

Nowhere in the charge was the jury told that, if they found that 
the bank received the deposit in the usual course of business, it could 
apply the deposit as a set-off against the indebtedness of the bankrupt. 
Where a trial court submits a case to a jury at ail, it should déclare 
the law applicable to the contentions of both sides. We do not feel 
it to be our duty at this time on an exception to a charge to sift the 
évidence and détermine whether a verdict for the bank could be sus- 
tained. 

It is urged, however, that the right of set-off as given by section 
68a of the Bankruptcy Law does not enlarge the doctrine of set-off, 
and cannot be invoked in cases where the gênerai principles of set- 
off would not justify it; that the matter is placed within the control 
of the bankruptcy court which exercises its discrétion upon gênerai 
principles of equity. Cumberland Glass Company v. De Witt, 237 U. 
S. 447, 35 Sup. Ct. 636, 59 L. Ed. 1042. This being the law, it is con- 
tended that the bank had no authority on its own motion to exercise 
its right of set-off, but shoidd hâve submitted a statement of the mutual 
accounts to the court of bankruptcy and had the set-off allowed if per- 
missible. 
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In Studley v. Boylston Bank, supra, it was decided that a bank could 
exercise the right of set-off before bankruptcy by an entry on its 
bocks ; but, conceding that some action of the court is necessary, the 
bank in this action was sued by the trustée of the estate of the bank- 
rupt in the court having jurisdiction over the bankrupt estate, and 
we see no reason why it could not claim the right of set-oflf in this 
action and hâve the matter adjudicated by the court of bankruptcy.. 
As the évidence stood when the case was submitted to the jury below,. 
no reason appeared why the set-off should not be allowed, providing 
always the deposit was made in the usual coUrse of business, and not 
a mère formai transaction, to cover up what was in f act and law an un- 
lawful préférence. 

For error in charging the jury in that portion of the charge excepted 
to, the judgment is reversed, and a new trial ordered. 

AMIDON, District Judge (dissenting). I am unable to concur irr 
the reversai of the judgment in this case. Blitz, the bankrupt, was a 
jeweler at Topeka, Kan. He was largely indebted to the bank, which 
had liens upon ail his property with the exception of his stock in trade. 
It also held about $2,000 worth of diamonds, the most valuable quick 
asset of his stock, as collatéral. For some weeks prior to the sale of 
his stock to Friedberg, Blitz had been conducting a forced sale. It 
had been advertised as a sale on behalf of his creditors, and was in 
charge of attorneys representing his creditors, and the proceeds of the 
sale, after paying the expenses of the store, were deposited by thèse 
attorneys and not by Blitz. The bank had been entirely familiar with 
this sale, and had made arrangements to get a part of the proceeds. 
At about the time of the conclusion of the forced sale, the bank recom- 
mended to Friedberg that he buy the Blitz stock. Friedberg said he 
had not the money and the bank offered to furnish it to him. This it 
did. Blitz and Friedberg met at the bank. The bank gave Friedberg 
crédit for the amount needed. Blitz delivered him the bill of sale of 
the stock and fîxtures. Friedberg drew a check for $5,000, the pur- 
chase price, and delivered it to Blitz. He presented this at the window 
of the bank as a deposit, and received a deposit slip for the amount. 
This occurred at 4 o'clock in the afternoon, just as the bank was clos- 
ing. The foUowing morning the bank applied the $5,000 crédit pro- 
duced by the deposit in partial payment of Blitz' indebtedness to it. 

Two features show that this transaction was not a deposit in due 
course : 

First. Blitz had no current account at the bank. The évidence shows 
clearly that, for more than a year previous to the transaction hère 
involved, his account had been closed. The last entry in his passbook 
was December 19, 1911. Blitz, however, continued to draw checks 
upon the bank, and send them to his creditors. When thèse checks 
were presented for payment the bank would notify Blitz, and he would 
come in and take them up with cash. Neither thèse checks nor the 
cash with which they were paid were ever entered in Blitz' account. 
This is the nature of the account, as shown by the uncontradicted évi- 
dence. Blitz so testified, and he was in no way contradicted by any 
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■officer of the bank. It was a suspicious circumstance that the ledger 
leaves of the bank showing Blitz' account had mysteriously disappeared. 

Second. The bank, rather than Blitz, was the dominating power in 
the deposit of the $5,000. The bank brought about the sale; it fur- 
nished the money, and took scrupulous care that the fund should never 
get beyond its immédiate control. 

To apply to such a transaction the doctrines applicable to a regular 
current account between banker and depositor, such as was involved 
in New York County Bank v. Massev, 192 U. S. 138, 24 Sup. Ct. 199, 
48 L. Ed. 380, and Studley v. Boylston National Bank, 229 U. S. 523, 
33 Sup. Ct. 806, 57 L. Ed. 1313, cited in the majority opinion, is to 
confound things essentially différent. This transaction, read in the 
light of its attendant circumstances, shows clearly that the money was 
received by the bank as a payment, and that the form of deposit was 
a mère subterfuge. The history of the transaction, the manner and 
place in which it was cpnsummated, showed that it was the intent of 
the bank officers that the money should be immediately applied to the 
payment of the bank's indebtedness. The fact that this was not donc 
on the evening when the deposit was made, does not change the real 
character of the transaction, but simply shows an intent to defeat the 
Bankruptcy Law by a colorable shift, and enable a local bank to appro- 
priate the entire estate of a bankrupt merchant, and leave his mercantile 
creditors, with claims amounting to more than $14,000, without a 
farthing. There was, in my judgment, no substantial évidence requir- 
ing the trial court to submit to the jury the question ^yhether the trans- 
action was a deposit in the due course of business. Upon the évidence 
it would hâve been the plain duty of the court to set aside such a ver- 
dict, if returned. 

The judgment was right, and it seems to me a miscarriage of jus- 
tice to reverse it for the mère purpose of seeing whether a jury will 
do its plain duty. 



ALSOP V. McCOMBS et al. 

(Circuit Court of Appeals, Eighth Circuit. August 4, 1916.) 

No. 4601. 

Stipulations <S=>14(5) — Involuntary Dismissal — Grounds — Stipulation in 
Anothek Coubt. 

By stipulation of counsel in aii action in a state court it was agreed 
that one pendlng In a fédéral court between the saine parties should 
stand continued and not be tried untU that In the state court should be 
"flnally determined," or so long as It should be "pendlng." Afterward, 
on motion of plalntlff, the state court entered a judgment of dismissal. 
Held, that the stipulation aflforded no ground for dismissal of the ac- 
tion In the fédéral court. 

[Ed. Note.— For other cases, see Stipulations, Cent. Dlg. § 29; Dec. 
Dlg. ®=>14(5).] 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action at law by James N. Alsop against Ruddell M. McCombs and 

<S=3Far otber cases see same topic & KQY-NUMBER iu ail Key-Numbered Digests & Indexes 
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others. From a Judgment of dismissal, plaintiff brings error. Re- 
versée!. 

Chester H. Krum, of St. Louis, Mo., and George W. Jolly, of 
Owensboro, Ky., for plaintifï in error. 

C. D. Coriim, of St. Louis, Mo. (Sam B. Jeffries, of St. Louis, Mo., 
and R. B. Oliver, of Cape Girardeau, Mo., on the brief), for défend- 
ants in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAM S, Circuit Judge. Alsop, the plaintiff below, instituted this 
action at law in the District Court of the United States for the South- 
eastern Division of the Eastern District of Missouri to recover dam- 
ages for an alleged breach of a contract by the terms of which de- 
fendants agreed to purchase his interest in certain letters patent then 
issued or thereafter to be issued to him, and, being unable to secure 
service of process upon one of the défendants, he later instituted an- 
other suit by attachment in the court of common pleas of Cape 
Girardeau county, Mo., against the same défendants to recover dam- 
ages for the same breach. The cause in the common pleas court was 
set for trial at the February term, 1914, of that court, and the plain- 
tiff, not being ready for trial, secured a continu ance to the May term, 
1914, of that court upon entering into the f ollowing stipulation with 
the défendants : 

"It is hereby stlpulated that the pleadlngs in the above-entltled cause shall 
be made up and settled at the February, 1914, term of sald court. 

"Itls further stipulated that this cause shall be tried in the above-named 
common pleas court in Cape Girardeau county at the May, 1914, term of sald 
court. 

"Xt is further stipulated that the suit brought by the above-named plaintiff 
In the Southeastern division of the Eastern district of Missouri, and which is 
pending in the fédéral court at Cape Girardeau, shall stand continued uutll 
the above case pending in the common pleas court at Cape Girardeau shall 
hâve been finally deteruiined ; that is to say, the suit in the fédéral court of 
Cape Girardeau shall not be tried as long as the said case now in the com- 
mon pleas court at Cape Girardeau is pending, elther in said court or in 
any appellate court. The plaintiff herein makes this stipulation in con- 
sidération of the agreement of the défendants to continue this cause to the 
May, 1914, term of this court. • * » 

"Chester H. Krum, 
"George W. Jolly, 

"Attorneys for Plaintiff. 
"Jeffries & Corum, 

"Attorneys for Défendants." 

When the cause in the state court was called for trial at the f ol- 
lowing May term, the plaintiff asked leave to dismiss it. Défend- 
ants, by counsel, objected, because they had filed a cross-bill, and 
because plaintiff had agreed to try it at that term of court. After 
argument of counsel, the court then made the following order: 

••ïhereupon it is considered, ordered, and adjudged by tlie court that the 
plaintltï's pétition be dismissed, and' Huit he take nothing by tliis wrlt herein, 
and that défendants hâve and recover of and from said plaintiff ail their 
costs aua charges io this belialf expeuded, .and bave exécution therefor." 
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Afterwards défendants filed an amended answer in this cause, con- 
taining, among other défenses, a spécial one to the efifect that the 
plaintiff had stipulated in the other cause that it should be heard at 
the May term of that court, and had further stipulated that this cause 
should not be heard until after the cause pending in the state court 
should hâve been finally determined. On the issue so made by the 
amended answer, the cause was called for trial in the court below. 
Thereupon défendants moved the court to try the issue raised by the 
spécial défense first, and the court, over the objection of plaintiff's 
counsel, who demanded a jury to try ail the issues together, proceeded 
to a hearing of that issue alone, without a jury, and after hearing 
the évidence adduced on both sides made the following order: 

"Wherefore, the premises considered, it is ordered and adjudged by the 
court that plaintifC's right to prosecute his action herèln in this court is 
abated, and that the complaint flled herein be and the same is dismissed. It 
Is further ordered. that défendants and each of them go hence without day, 
and that they and each of them hâve and recover of and f rom this the plain- 
tiff their costs in this behalf expended, and hâve exécution therefor." 

To reverse this judgment plaintifï prosecutes this writ of errer, 
assigning particularly that the District Court erred in admitting, over 
plaintiff's objection, the stipulation entered into by the parties at 
the February term, 1914, of court of common pleas in the cause there- 
in pending, which, in efifect, challenges the sufficiency of the évidence 
to sustain the judgment as rendered. 

Did the stipulation, to the effect that this cause should not be heard 
until the one pending in the state court should be finally determined,. 
warrant the abatement and dismissal of this caUse by the court be- 
low? We think not. That stipulation was made, not in this cause, 
but in another one pending in another court, and can hâve the force 
and effect of an agreement of counsel only. In our opinion, accord- 
ing to its terms and the unimpeachable record of the court in which 
it was made, it afforded no warrant for the judgment of dismissal 
of this cause. The parties agreed that this cause should "stand con- 
tinued" until the one in the state court should be "finally determined, "^ 
and should not be tried as long as that one "waS pending." 

The main purpose of the agreement obviously was that this cause 
should stand continued from time to time until the other one in the 
state court should be disposed of, and in no sensé did it warrant a 
peremptory dismissal of it. But if the parties had intended that a 
dismissal should resuit from the violation of its terms, the facts, as 
conclusively shown by the record, would not warrant such dismissal. 
No prohibition whatever is found in the agreement of the trial of 
this cause in the court below after the One in the state court should 
hâve been "finally determined," or afteir it should cease to be "pend- 
ing" there or in somê appellate court. After the cause should be 
finally disposed of in the state court the parties were left free to pro- 
ceed with the trial and disposition of this cause in the usual course. 
. It is conclusively shown by the proof that the cause in the state 
court had been "finally determined" and was not "pending" in that 
court at the time of the trial ûf this cause. The record of the pro- 
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ceedings in the state court introduced in évidence at the hearing be- 
low shows that, upon plaintiff's request to take a voluntary nonsuit, 
a judgment of dismissal and an award of exécution in favor of the 
défendants for ail their costs was entered; the order of the state 
court in that behalf being that "plaintiflf's pétition be dismissed, and 
that he take nothing by this writ herein, and that défendants hâve 
and recover of and from said plaintiff ail their costs and charges in 
this behalf expended, and hâve exécution therefor." Nothing, in our 
opinion, could more plainly show that the cause in the state court 
had been finally determined, and was not then pending, than this final 
judgment. 

It is argued that the state court erred in permitting the plaintiff to 
take a voluntary nonsuit, and in rendering its judgment of dismissal 
in that cause; this, on two grounds: (1) Because the parties had 
agreed that the cause should be tried in the state court at its then 
May term, 1914; and (2) because in that action at law the défendants 
had interposèd some équitable défense in the nature of a cross-bill in 
equity. Whatever may be the merits or demerits of thèse conten- 
tions, the judgment of the state court cannot be questioned in this 
action. It was the final judgment of a court of compétent jurisdic- 
tion and cannot be attacked coUaterally. 

In view of the conclusion so reached, it is unnecessary to consider 
or pass upon the question of practice raised by plaintiff's counsel, that 
the court below erred in overruling his demand for a jury to try the 
spécial plea, together with the other issues in the case. 

The judgment mustbereversed, and the cause renianded to the 
District Court, with directions to proceed with its trial on the merits. 



LO PONGv. DUNN, Immigration Inspector.* 

(Circuit Court of Appeals, Eighth Circuit. July 10, 1916.) 

No. 4569. 

1. Aliens «©sjSI, 32(13) — ^Dkpobtation , of Chinese — Chinesk Othbb Than 

LaBOKBBS — FBAUDUI.ENT PeOCUEEMENT OF CEBTiriCATE. 

The certlficate On whlch a Chlnese person was àdmitted as a student 
under Act May 6, 18S2, c. 126, § 6, 22 Stat. 60, as amended by Act July 
5, 18S4, c. 220, 23 Stat 116 (Comp. St 1913, § 4293), is prima facie évi- 
dence only of the facts therein stated, and nelther such certiflcate nor 
the décision of thé immigration offlcers admlttlng the allen preclude a 
subséquent inqulry as to his rlght'to remain in the United States; and 
where frand in procurlng the certlficate is charged, the allen Is subject 
to the action of the Secretary of Lahor and his action is conciusive, if 
the proceedings and hearing were fair. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. { 95; Dec Dig. 
<e=31, 32(13).] 

2. Aliens €=»29 — Depoetation of Chinese — Chinese Otheb Than Laboe- 

EBS. 

The prima fade case made by such certlficate as to the status of the 
allen as a student may be overcome by the other facts in the case. 
[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 91; Dec. Dig. 

<S=>29.] 

^stFOT oUisr cas» ae* same topic & KBY-NUHBBR In ail Key-Numbered Digests i Indexes 
•Rehearlns denled October 9, 1916. 
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Appeal from the District Court of the United States for the East- 
ern District of Missouri. 

Habeas corpus by Lo Pong, alias Lo Bong, against James R. Dunn, 
Inspector in Charge, Immigration Service, Department of Labor. 
From a judgment dismissing the writ, petitioner appeals. Affirmed. 

Byron F. Babbitt, Charles P. Johnson, and Eustace C. Wheeler, ail 
of St. Louis, Mo., for appellant. 

Benjamin L. White, Asst. U. S. Atty. (Arthur L. Oliver, U. S. 
Atty., of St. Louis, Mo., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. [1] The appellant, Lo Pong, a Chinese 
person, was arrested by the respondent, an immigration inspector, un- 
der a vi^arrant issued iDy the Secretary of Labor, charging him with 
being found in the United States in violation of section 6 of the 
Chinese Exclusion Act, as amended by Act July 5, 1884, c. 220, 23 
Stat. 116, having secured admission on a fraudulently procured cer- 
tificate. He was accorded a hearing and a transcript of the proceed- 
ings at the hearing was submitted to the Secretary of Labor, who 
ordered his déportation. Appellant then obtained a writ of habeas 
corpus, but, on final hearing, the writ was dismissed, and he prose- 
cutes this appeal. 

Before leaving China, appellant obtained a certificate of admission 
from the viceroy at Canton, viséed by the United States consul, cer- 
tifying that he was a student, and therefore authorized to come 
within the United States under the provisions of section 6 of the 
Chinese Exclusion Act as amended by Act of July 5, 1884. He was 
admitted by the immigration officer at Vancouver, B. C, after an ex- 
amination, and proceeded to San Francisco. At this examination, 
he stated his âge as 18 years, that he had attended school in his native 
village and at a nearby city for 8 years, and that he intended to attend 
the Oriental public school at San Francisco, first studying English 
and then taking a course in mining engineering. He exhibited a bank 
draft for $500 and had $7 in gold. He remained in San Francisco 
for two months, but attended no school. He claimed to bave received 
lessons at his dwelling room during this period, two or three times 
a week, from some woman whose name he had forgotten, who did 
not speak Chinese, and who taught him only as to the English alpha- 
bet. Appellant then proceeded to St. Louis, Mo., where he resided 
for about 2 years and 10 months before the institution of this action. 
During this time he bas attended no school, and claims that he bas 
had no occupation or employment, bas earned no money, and bas 
expended that which he brought with him. He claims that he has 
suffered from a cough and pain in the back for the last two years, 
and that this disables him from attending school. His examination 
discloses a number of contradictory statements as to facts within his 
knowledge, such as his âge, his receiving money from China, and his 
mother's name. 
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By section 1 of the Act of Congress of April 29, 1902, c. 641, 32 
Stat. 176, as amended by section 5 of the Act of April 27, 1904, c. 
1630, 33 Stat. 428 (Comp. St. 1913, § 4337), ail laws in force on April 
29, 1902, regulating, suspending, or prohibiting the coming of Chinese 
persons into the United States, and the résidence of such persons 
therein, were re-enacted without modification. By section 6 of the 
Act of Congress of May 6, 1882, c. 126 (22 Stat. 60), as amended 
by Act July S, 1884, c. 220 (23 Stat. 116), every Chinese person, other 
than a laborer, entitled to corne to the United States, must obtain the 
permission of the Chinese government and be identified as so entitled, 
evidenced by a certificate, viséed by the proper diplomatie or consul ar 
représentative of the United States. Such certificate is prima facie 
évidence of the facts set forth therein, but may be controverted and 
the facts therein stated disproved by the United States authorities. 
Under this statute, the décision of the appropriate immigration ofifi- 
cers admitting the alien did not conclude an inquiry as to bis right 
to remain within the United States. Li Sing v. United States, 180 
U. S. 486, 490, 21 Sup. Ct. 449, 45 L. Ed. 634; United States v. Pin 
Kwan, 100 Fed. 609, 611, 40 C. C. A. 618; United States v. Lau Sun 
Ho (D. C.),85 Fed. 422, 423. 

By section, 20 of the Immigration Act of February 20, 1907, c. 
1134, 34 Stat. 904 (Comp. St. 1913, § 4269), as amended by the Act 
of March 4, 1913, c. 141, 37 Stat. 736, "any alien who shall enter the 
United States in violation of law, and such as become public charges 
from causes existing prior to landing, shall, upon the warrant of 
the Secretary of Labor, be taken into custody and deported to the 
country whence he came at any time within three years after the 
date of his entry to the. United States." The warrant and order of 
déportation charged appellant with being found in the United States 
in violation of section 6 of the Chinese Exclusion. Act, as amended 
by Act July 5, 1884, having secured admission on a fraudulently pro- 
cured certificate. The gravamen of this charge was a fraudulent 
entry into the United States, and hence appellant, though a Chinese 
person, was subject to the action of the Secretary of Labor. United 
States v. Wong You, 223 U. S. 67, 69, 32 Sup. Ct. 195, 56 U. Ed. 
354; Williams v, United States, 186 Fed. 479, 480, 108 C. C. A. 457; 
Ex parte Greaves (D. C.) 222 Fed. 157, 158. 

[2] It is not disputed that the action of the Secretary was conclu- 
sive if the proceedings were fair (Zakonaite v. Wolf, 226 U. S. 272, 
274, 33 Sup. Ct. 31, 57 L. Ed. 218; Low Wah Suey v. Backus, 225 
U. S. 460, 468, 32. Sup. Ct. 734, 56 L. Ed. 1165; Tang Tun v. Ed- 
sell, 223 U. S. 673, 675, 32 Sup. Ct. 359, 56 L. Ed. 606; Chin Yow 
V. United States, 208 U. S. 8, 11, 28 Sup. Ct. 201, 52 L. Ed. 369; 
United States v. Ju Toy, 198 U. S. 253, 261, 25 Sup. Ct. 644, 49 L. 
Ed. 1040; United States ex rel. Haum Pon v. Sisson, 230 Fed. 974, 
975, C. C. A. ) ; but appellant contends that the order of dé- 
portation is not supported by any substantial évidence and therefore 
he is entitled to be discharged. As the évidence shows that appel- 
lant bas been in the United States for three years, has not attempted 
other work as a student than his efforts to master the English alpha- 
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bet during the first two months of his résidence hère, and the reasons 
for abstention from further study seem vague and unsatisfactory, 
and his credibility is weakened by the contradictions in his testimony, 
the Secretary of Labor might well draw the inference that he pro- 
cured his certificate of admission fraudulently and net intending to be 
a student. The prima facie évidence of his certificate as a student 
may be overcome by the other facts in the case. United States v. 
Yong Yew (D. C.) 83 Fed. 832; United States v. Ng Park Tan (D. 
C.) 86 Fed. 605 ; United States v. Foo Duck, 172 Fed. 856, 858, 97 
C. C. A. 204. 

The judgnient of the District Court is affirmed. 



EWERT V. BECK.» 

(Circuit Court of Appeals, Elghth Circuit. July 5, 191C.) 

No. 4546. 

1. Tkial <g=14.3 — Direction or Verdict — Power op Coubt. 

It Is tlie duty of the court to direct a verdict even though the évidence 
may be conflicting If the évidence on behnlf of one party Is of so eon- 
clusive a character that the court In the exercise of a sound discrétion, 
would set aslde a verdict for the adverse party. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. 
Dig. <©=>143.] 

2. Vendob and Purchaseb ©=j231(14) — Cokstbuctive Notice — Effect of 

MiSTAKE IN In.STBUMENT. 

That an Instrument affecting title to land through mistake was dated 
on Sunday, which uuder the state law would render it void, did not 
<liiui!;e the effect of the record as eonstructive notice, where it was in 
fact cxecuted on a weelc day. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
«8, 539; Dec. Dig. <@=>231(14).] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma. 

Action at law by Paul A. Evvert against G. W. Beck. Judgment for 
défendant, and plaintiff brings error. Affirmed. 

Paul A. Ewert, of Joplin, Mo., in pro. per. 

W. H. Kornegay, of Vinita, Okl. (Judson, Green & îlcnry, of St. 
Louis, Wo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and MUXGER, 
District Judge. 

MUNGER, District Judge. The plaintiff in error, hereafter callcd 
plaintiff, brought an action in ejectment against défendant in error, 
hereafter called défendant, claiming right of possession under an 
instrument called a mining lease, executcd to him by an Indian al- 
lottee of the land. The defendant's claim of title was based on a sim- 
ilar instrument executed to him by the same grantor. 

Plaintiff's lease was executed on July 26, 1913, while the lease to 

^SsFor other cases see aame topic & KEY-NUMBBR In ail Ker-Numkered Digests & Indexes 
oar tji oQ •Rehearing denied December 11, 1916. 
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défendant bore date of August 18, 1912, and was filed for record 
on the f ollowing day. The plaintiff's lease contained a clause that' 
certain covenants of plaintiff should not be binding upon the plain- 
tiff "until the expiration of ail prior lawful leases that may be found 
to exist upon said land." At the trial there was évidence that de- 
fendant's lease was signed and delivered in Kansas, but plaintiff con- 
tended that its validity depended upon the laws of Oklahoma, as it 
referred to land in Oklahoma and its covenants were to be performed 
there, and under the laws of that state it was void because it was 
executed on Sunday. 

A verdict was directed for the défendant, and the propriety of 
that action is challenged, and it is claimed there was such évidence 
as to the exécution of the lease on Sunday as to présent an issue of 
fact for the jury. The défendant, the notary who took the acknowl- 
edgment of the lease, the attesting witness thereon, and defendant's 
brother, each testified to having been présent at the time of the 
exécution of the lease, and each clearly and circumstantially stated 
that it was executed and delivered by the lessee to the lessor ajt 
Baxter Springs, Kan., on Saturday, the day preceding the purport- 
ed date. The défendant produced the bank check which he gave 
to the lessor in payment of the considération and verified its date, 
which was on this Saturday. A clerk in a bank at Baxter Springs 
also verified the fact that the check was presented at the bank by 
the lessor on this Saturday and was then paid, and that it was for- 
warded to its correspondent bank for collection on the same day and 
so entered on the remittance register. 

In addition to this testimony, the lessor testified that the transac- 
tion occurred on Saturday ; but on cross-examination, and in response 
to leading questions as to whether défendant did not get the lease 
from him in Oklahoma, and on Sunday, replied in the affirmative. 
He also admitted that he had made similar admissions to plaintiff, 
and a written statement, which had been dictated by plaintiff to 
his stenographer, read over to the grantor, and signed by him, by 
mark, was introduced. The stenographer testified that the lessor had 
sworn to the truth of that statement. It also recited that the lease 
was executed and delivered on Sunday and in the state of Oklahoma. 
It is quite apparent, from the record of the examination of this 
Indian lessor, that he was ignorant, dull, and confused, and the trial 
court's remark at the close of his testimony, that there was not much 
certainty to be secured from that witness' testimony,. and that he 
doubted very seriously whether he understood the questions put to 
him, was amply justified. 

[1] In this condition of the évidence, the trial court properly with- 
drew this issue from the jury. It is its duty to direct a verdict, even 
in cases in which the évidence may be conflicting, if the évidence on 
behalf of one party is of so conclusive a character that the court, in 
the exercise of a sound judicial discrétion, would set aside a verdict 
for the opposing party. Patton v. Texas & Pacific Railway Co., 179 
U. S. 658, 659, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Canadian Northern 
Ry. Co. V. Senske, 201 Fed. 637, 644, 120 C. C. A. 65 ; Haskell v. 
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Columbus Savings & Trust Co., 207 Fed. 322-326, 125 C. C. A. 72 ; 
Robinson v. Denver City Tramway Co., 164 Fed. 174, 177, 90 C. 
C. A. 160. The presumption of the date of exécution, arising from 
the apparent date of the lease, was overcome as a matter of law, 
when the évidence to the contrary became so conclusive that an op- 
posite finding was not sustainable. Woodward v. Chicago, M. & St. 
P. Ry. Co., 145 Fed. 577, 580, 75 C. C. A. 591. 

[2] It is insisted that the record of the lease to défendant was 
not notice to plaintiff, because it was the record of an instrument which 
was void on its face. If the lease was void, it was because it was 
in fact executed and delivered on Sunday, and not because it mis- 
takenly appeared to hâve been executed on that day. The date was 
not a material part of the lease, and the error in the date would not 
avoid it. Lamore v. Frisbie, 42 Mich. 186, 3 N. W. 910; Merrill 
V. Sypert, 65 Ark. 51, 44 S. W. 462; Saunders v. Hartwell, 61 Tex. 
679; Durfee v. Grinnell, 69 111. 371; Hoit v. Russell, 56 N. H. 559. 

There is a further objection to the court's action in allowing the 
défendant to show a mistake in the date of his lease, because his 
answer contained only a gênerai déniai; but the court did not err, 
for section 4929 of the Revised Laws of Oklahoma of 1910, relating 
to actions of ejectment, provides as follows: 

"It shall be sufficlent In such action, If the défendant In his answer deny, 
generally, the title alleged In the pétition, or that he wlthholds the posses- 
sion as the case may be, but If he deny the tltle of the plaintiff, possession 
by the défendant shall be taken as admltted. Where he does not défend 
for the whole premlses the answer shàll descrlbe the particular part of whlch 
défense Is made." 

There was no error in the trial of the case, and the judgment must 
be affirmed. 



PERARA v. UNITED STATES. 

(Circuit Court of Appeals, EigUth Circuit. August 28, 1916.) 

No. 4627. 

1. Ckiminal Law <®=»1180 — ^Appeal — LiAW or Case. 

Contentions of accused, disposed of on a prier appeal, become the law of 
the case, and, bavlng been settled adversely to hlm, are no ground for 
reversai on subséquent appeal. 

[Ed. Note.— For other cases, see Orlminal Law, Cent. Dlg. §§ 3002-3004 ; 
Dec. Dlg. <gs=>1180.] 

2. Ckiminal IiAW i®=>7T6(2)-^Tbial — Instbttctions — Ohakactbb Evidence. 

A charge that évidence showlng accused's good character for honesty, 
Integrlty, and morality Is admissible and should be considered by the jury, 
and If It is of such a nature as to lead the jury to belleve that it is im- 
possible that a man of such hlgh character would commit such a crime, 
and for that reason raises a reasonable doubt in the mlnds of the jury 
whether accused is guilty of the crime charged, accused is entitled to 
the beneflt thereof, whlch was coupled with a further statement, polnt- 
ing eut that persons of hlgh character frequently commit crimes, and 
that for accused to hâve obtained his position in the Post Office Depart- 

€=3For other cases see same topic & KEY-NUMBES in ail Key-Numbered DIgesU & Indexes 
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ment, It was necessary to furnlsh recommendation of two reputable clti- 
zens to voucli for bis integrity, is prejudieial, in effect depriving accused 
of ail beneflt of tlie character évidence. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 1844 ; Dec. 
Dig. <©=>776(2).] 

In Error to the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Mitchell C. Perara was convicted of crime, and brings error. Re- 
versed and remanded. 

George W. Murphy, E. 1,. McHaney, and S. A. Jones, ail of Little 
Rock, Ark., for plaintiff in error. 

W. H. Martin, of Hot Springs, Ark., and W. H. Rector, of Little 
Rock, Ark., for the United States. 

Before SANBORN, ADAMS, and ÇARLAND, Circuit Judges. 

ADAMS, Circuit Judge. An indictment, containing five counts, was 
found against Perara, plaintiff in error, in the District Court of the 
United States for the Western Division of the Eastern District of 
Arkansas. There hâve been two trials, and this is the second writ of 
error in the case, At the first trial, the court directed a verdict of not 
guilty on the third, fourth, and fifth counts, and submitted the case to 
the jury on the first and second counts only. The first charged défend- 
ant with stealing certain mail matter while acting as a railway postal 
clerk, and the second charged him with embezzling the same. The 
jury found the défendant guilty on the first and not guilty on the sec- 
ond count, and judgment was entered accordingly. This court, on the 
first writ of error, reversed the judgment for error in the charge of 
the court, and remanded it for another trial. Perara v, United States, 
221 Fed. 213, 136 C. C. A. 623. Some other errors were assigned, 
but none of them sustained. At the second trial the first count only, 
for stealing the mail, was submitted to the jury, and the défendant 
was again found guilty, and now prosecutes this writ of error. 

[1] The important errors now assigned and argued relate: (1) To 
the question of venue ; and (2) to the ruling on a plea of former ad- 
judication or double jeopardy, resulting from the acquittai of défend- 
ant on the charge of embezzlement. Thèse questions were considered 
by us at the former hearing in separate opinions and on a motion for 
rehearing, and were adjudged adverselyto the défendant. That judg- 
ment, being unreversed, became the law of the case, and cannot be 
the subject of further considération. In confirmation of our former 
judgment, however, référence may be made to the conclusions reached 
and the principles stated in Morgan v. Devine, 237 U. S. 632, 35 Sup. 
Ct. 712. 59 L. Ed. 1153; Ebeling v. Morgan, 237 U. S. 625, 35 Sup. 

Ct. 710, 59 L. Ed. 1151 ; and Morgan v. Sylvester, 231 Fed. 886, 

C. C. A. — — , cases analogous to this and substantially presenting the 
questions now referred to. 

[2] Défendant also assigns error to the foUowing portion of the 
charge to the jury: 
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"The défendant lias introduced évidence for the purpose of showing his 
good character for honcsty, integrity, and morallty.. Sucli évidence is admis- 
sible and sliould be considered by the jury; and, if It is of such a nature as 
to lead the jury to believe that it is improbable that a man of such high 
character would' commit such a crime, and for that reason it raises a reason- 
able doubt in your minds as to whetlier the défendant really is guilty of 
the offense as charged, he is entitled to the benefit of that doubt and your 
verdict should be not guilty. 

"But, I want to say to y ou that évidence of this nature should be taken 
wlth a great deal of caution, for a man may bear the very best réputation 
and yet may secretly indulge in vice and crime. We often hear of cases where 
men of the very highest character, even ministers of the gospel, deacôns of 
the church, and men who never fail to respond with a loud 'Amen' in the 
chureh, hâve been sometimes found to be secretly engaged in vice and crime, 
and if it is proven that they did commit the crime, tlie façt that they only 
practiced it in secret, and that so far as the public linevv they were men 
of the highest character, M'ould not excuse theni from the conséquences of 
their crime. Not only that, tliere are many crimes that can only be eommitted 
by men who bear a good réputation, such as the crime in this case. Take, 
for instance, the case of an employé of the Post Office Department, as this 
défendant vvas. Under the law, before he can obtaiu employment, he must, 
upon his application, get the recomniendation of two reputable citizens vouch- 
ing for his integrity. Otherwise, his application couldn't even be considered, 
and, of course, gentlemen, neither the government nor anybody else is going 
to employ a man in a position where he has opportunitles to commit larceny, 
to steal or embezzle funds, if his réputation is bad. But, in other cases, take 
the cashier or the président of a bank, who we hear has robbed a bank of 
thousands and sometimes hundreds of thousands of dollars. Would they hâve 
been elected to those positions unless their character was above suspicion? 
When we read of a treasurer of a county running away and becoming a 
defaulter, there is no doubt but that every man who voted for hlm belleved 
he was an honest man, and that his character was above suspicion. So that 
ought to be taken Into considération, whetlier the mère fact that, so far as 
the public knew, a mau's character was good, for that reason. If the évidence 
otherwise shows that he eommitted the crime, it would justify or would raise 
such a doubt in the minds of a reasonable jury as to justify a verdict of not 
guilty." 

The latter part of the f oregoing excerpt (commencing with the words 
"But, I want to say to you"), contains, in our opinion, prejudicial er- 
ror. By direct statement, innuendo, and suggestion it, in effect, nuUi- 
fied the true rule as first stated, and made good réputation of doubt- 
ful value and probably a positive disadvantage to the défendant. Be- 
cause of the generally accepted proposition that one of good réputation 
is less hkely to commit crime than one of bad réputation, it has become 
appropriate and common for courts to charge the jury that good rép- 
utation, if proven, is a fact to be considered by the jury, together with 
ail the other facts and circumstances of the case in reaching the ulti- 
mate conclusion of guilt or innocence. A statement of this brief kind, 
without élaboration, is, in our opinion, about ail that can be profitably 
or safely said to a jury on the subject. 

For error in the charge just pointed out, the judgment must be re- 
versed and the cause remanded to the District Court, with directions 
to grant a new trial. 
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HBNDERSON v. MORSE (two cases). 
In re COGSWELL CANDï 00. 
(Circuit Court of Appeals, Elghth Circuit. August 28, 1916.) 
Nos. 169 and 4625. 

1. Bankbdptcy ©=440 — Review — Mode of Reviewing Décision. 

Where an order of the trial court in bankruptcy involves a flnding of 
fact, the order must be revlewed on appeal, and not by pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dlg. <S=>440.] 

2. Bankeuptcy ®=»4e7 — RevieW — Findings. 

An order of the référée In bankruptcy approved by the trial court dls- 
allowlng a. clàlm, wlU not be dlsturbed on appeal, where supported by 
substantlal évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. 
Dlg. <S=:»467.] 

Appeal from, and Pétition to Revise Order of, the District Court 
of the United States for the Eastern District of Missouri ; David P. 
Dyer, Judge. 

In the matter of the bankruptcy of the Cogswell Candy Company. 
Claim by Devereaux Henderson, opposed by John J. Morse, trustée 
in bankruptcy. The claim was denied, and claimant appeals, and 
also pétitions to revise the order. Afïirmed on appeal, and pétition to 
revise dismissed, 

William L,. Mason, of St. Louis, Mo., for appellant and petitioner. 
Wagner & Miller and Franklin Miller, ail of St. Louis, Mo., for 
appellee and respondent. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. On January 26, 1915, the Cogswell Candy 
Company, a corporation of Missouri, engaged in the retail candy busi- 
ness, had a fire at its place of business, resulting in the destruction 
of considérable property, upon vi'hich it carried insurance in five In- 
surance companies, aggregating $9,000. Ruth Cogswell was its prési- 
dent, and W. R. Cogswell its secretary and treasurer. Shortly after 
the fire occurred W. R. Cogswell signed a contract, as secretary and 
treasurer of the company, employing the appellant, Devereaux Hen- 
derson, an attorney at law, to coUect the claims of the candy com- 
pany against the insurance companies, for 15 per cent, of the total 
sum collected. On the same day the président objected to the con- 
tract, and soon thereafter the board of directors of the company 
repudiated it. Henderson, as soon as the contract v^^as signed, entered 
upon the discharge of the duties of his employment, but did little, if 
any, work before he was advised of the disapproval of his contract. 
On January 28, 1915, the company was adjudicated a bankrupt, and 
John J. Morse, the appellee, chosen trustée. He collected, without 
the assistance of Mr. Henderson, $5,354.51 from the insurance com- 
panies, and Henderson presented a claim against the estate in bank- 

®=)For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & ludaxe» 
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ruptcy for $803.40, the same being 15 per cent, of the amount so col- 
lected by the trustée. This claim was resisted by the trustée on the 
ground that the contract was made without authority. Much évi- 
dence was produced by the trustée, tending to show that Cogswell, as 
secretary and treasurer of the company, had no authority to make the 
contract, that the président of the company alone had that authority, 
and that the compensation for the little work and labor required to 
be done, as stipulated in the contract, was so grossly excessive as to 
indicate bad faith. Evidence to the contrary was produced by the 
claimant. At the conclusion of it ail the référée made an order dis- 
allowing the claim. The district judge, on pétition for review, affirm- 
ed the order. Henderson now brings the case hère on appeal, and 
also by original pétition to revise. 

[1] As the case involves a considération and finding of facts, we 
must dispose of it on the appeal, and not on the pétition to revise. 

[2] We hâve carefully read ail the évidence and the briefs and ar- 
guments of counsel, and find that there is substantial proof sustain- 
ing the order made. 

The rule is well settled in this court that the findings of a référée 
in a case like this, concurred in by the court on pétition for review, 
are presumptively correct, and will not be disturbed by an appellate 
court unless some obvious error of law or serious mistake in con- 
sidering the évidence has occurred. As we are unable to find any 
such error or mistake, and think the order is well sustained by the 
proof, it must be affirmed, and the pétition to revise dismissed. 
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OMAHA IRON STORE CO. v. MOLINE PLOW CO. 
(Circuit Court of Appeals, Eiglith Circuit July 24, 1916.) 
Nos. 4597, 4598. 

1. Patents ®=3328 — Invention — Plowshare. 

The Lindgren patent, No. 860,308, for a plowshare reinforced by a 
patch of soft métal welded to its lower face, held void for lack of inven- 
tion. 

2. Tbade-Mabks and Tbadb-Names <S=>71 — Unfaib Compétition — Simulat- 

ING Tkade-Maek. 

Défendant sold plowshares Intended to replace those on complalnant's 
plows and plainly so marked with a stencil on thelr face. Complalnant's 
shares had stamped Into the métal on the back its monogram trade-mark, 
and the manufacturer of those sold by défendant also stamped on their 
back a mark so nearly like complalnant's trade-mark as not to be dls- 
tlnguishable therefrom by ordlnary purchasers. HelcL, that there was 
such simulating of complalnant's mark as was calculated to deceive pur- 
chasers and as to constltute unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82; Dea Dig. ®=71.] 

S. Teade-Mabks and Tbade-Names <ê=97 — Unfaib Compektion — Injxjno- 
tion. 

The manufacturer of particular goods Is entitled to the réputation they 
bave acquired, and the public Is entitled to the means of distingulshlng 
between those and other goods, and to protection against unfalr deallng. 



sFor oUxer cbbm «ee came topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denled September 20, 1916. 
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wli'etlier there he a téelinical trade-mark or not, and anythlng whlch Is 
inteiided and ealculated to deprlve either tlie manufacturer or the public 
of such rislits Is a fraud, whlch. a court of equlty may lawfuUy prevent 
by Injunction. , . , . : 

[Ed. Not(^ — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 110, 111; r^éc. DIg. «=^97.] 

4. Trade-Mabks and ïràde-Names <S=>70(1) — TJnfaib Compétition — Duty 

TO EhSTIXGtTISlI GOODS. 

The duty is iniposed upon every manufacturer or vendor, especially 
wlien he enter.s upou a tield previously occupled by auother, to so dis- 
tinguish the articles he makes or the goods he sells from those of his 
couipetitor tliat nelther tlielr uames uor their dress vvill be Ukely to de- 
celve the pul)lic, or to mlslead the ordlnary buyer Into purcliaslug hls 
goods for those of his conipetltor, or to create confusion in the trade be- 
tween the rival articles. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81 ; Dec. Ulg. <S=570(1).] 

5. Tiîade-Mabks anu Trade-Names i©=386 — Unfaib Compétition — Kight to 

Relief — Lâches. 

Constant or continuing use of unfair methods of compétition nelther de- 
prives the Injured party of his équitable rlght to an injunetlon against 
thelr contlnuance nor confers upon the trespasser any rlght to perpetuate 
them. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 95; Dec. Dlg. ©=386.] 

<3. Courts <g=3330 — Jurisdiction or Fédéral Courts — Amount oe Value in^ 

CONTROVERSY. 

A fédéral court of equlty is not without jurisdiction to render a decree 
for an injunctloii against continuing trespasses, wliere threatened irrép- 
arable iu.1ury is alleged, by the mère fact that no proof has been made 
of the specliic amount of that iiijury. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 808; Dec. Dlg. 
<®=>330.] 

7. ïrade-Marks akd Trade-Names iS=397 — Injunction Against Unfaib 

competition — scope. 

In a suit by a manufacturer of plows to restrain the défendant from 
unfair compétition by sellliig plowshares made by another to l'eplace 
vvorn-out or brolien sliares, and nuirked in Imitation of those made and 
sold by coiuplalnant to replace those on its own plows, the ln.iunctloii 
should be restrlcted to such sliares as are titted for use on complaiiiant's 
plows. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §S 110, 111; Dec. Dig. <S=:>97.] 

8. Trade-Mabks and Trade-Names i®=>70(2) — Unfaib Compétition. 

Where a manufacturer of plows uses on extra shares designed to re- 
place those on its plows whlch may become worn out or broken certain 
marks and numl)ers to designate thelr quallty and the size and style of 
plow for whlch they are fitted, other manufacturers of shares to be sold 
in compétition hâve the rlght to use the same désignations thereon, when 
It does not tend to confuse the trade or deceive purchasers ; but It is 
thelr duty to see that their repair parts are so marked as to prevent 
such confusion and to notlfy purchasers that they are not made by the 
original manufacturer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dlg. iS=>70(2).] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Thomas C. Mimger, Judge. 

®=5Fijr otlier cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & ladexea 
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Suit in equity by the Moline Plow Company against the Omaha Iron 
Store Company. From the decree, both parties appeaL Amendée! 
and affirmed. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, Thomas 
A. Banning, Jr., and Ephraim Banning, ail of Chicago, 111., on the 
brief), for complainant. 

Otto Raymond Barnett, of Chicago, 111. (Percival H. Truman, of 
Chicago, IlL, on the brief), for défendant. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The Moline Plow Company, a cor- 
poration of Illinois, brought a suit in equity against the Omaha Iron 
Store Company, a corporation of Nebraska, for infringement of let- 
ters patent No. 860,308 for an improvement in plowshares, issued to 
August Lindgren July 16, 1907, and for unfair compétition, and 
prayed for an injunction and an accounting. The suit was founded 
on the sale by the défendant of plowshares manufactured by the Star 
Manufacturing Company and fitted to replace plowshares upon plows 
made by the Moline Plow Company. The Star Company assuraed 
the charge and expense of the suit, and it developed into a trial of 
the respective equities of the two manufacturing companies, and re- 
sulted in a decree that the patent was void for lack of invention, that 
the défendant was guilty of unfair compétition, and that it be enjoined 
from selling or dealing in plowshares made by the Star Company 
marked with the monogram "M. Co." standing in association with 
a star, and that the complainant was entitled to an accounting and 
to the costs of the suit. 

[1] Both parties hâve appealed, and the first complaint of the Mo- 
line Company is that the court did not adjudge the fifth claim of the 
patent to Lindgren valid and infringed. That claim reads as follovi's: 

"5. The Improved plovvshare composée! of hard steel having a soft métal 
reinforcing patch welded to its lower or reverse face, sald patch being of an 
area to extend backward from the landslde edge of the share a,d.1aceiit the top 
edge, to a point back of the lirst boit ho le, and a landslde welded to the share 
over the soft métal patch, thereby avoldlng breakage aud facilltatlng the at- 
tachmeut of the landslde." 

The purpose of the improvement described in the spécification 
and hère claimed was to strengthen the thin, brittle, hard steel plow- 
share and prevent its breaking, and at the same time to provide at 
the place of junction of the landside of the plow and the plow- 
share a soft thick surface to which the landside could be welded 
more readily than to the hard steel surface of the share. Lindgren 
accomplished this object by welding to the under or reverse side of 
the share à patch of soft steel, extending from a point near the longi- 
tudinal center of the upper edge of the share to a point adjacent 
the forward end of the landside, which, after the application of the 
patch, was welded over it to the share. He states in his spécifica- 
tion that plowshares are most liable to break at the forward boit hole 
providéd to boit them to the mold boards, that to prevent this the 
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soft métal patch is extended in his invention over the point where 
this boit hole is fornied both fore and aft of and below it, so as 
to reinforce and strengthen the share in the vicinity of this boit 
hole. In his improved plowshare the soft métal patch extends back- 
ward from the landside edge of the share adjacent to the top edge 
to a point back of the first boit hole. But the évidence is clear and 
convincing that as early as 1882 it was the common practice of 
blacksmiths to weld a patch of soft métal onto a blank plowshare 
before vi^elding the latter to the landside of the plow for the purpose 
of gaining thickness and strength for the share, that this patch was 
of no spécifie size, that sometimes it would corne up to the fîrst 
boit hole, and sometimes it would extend around and beyond it, but 
that the makers had no spécifie intention regarding this extension. 
Counsel argue that the patches of the prior art do not anticipate 
lyindgren's improvement, because those who made and used them 
had no purpose or intention of strengthening the spécifie part of the 
plowshares around the first boit hole. But there can be no doubt 
that any mechanic skilled in the art presented with the problem of 
strengthening a plowshare around and in the vicinity of a boit hole. 
and with the fact that patches of soft métal had been welded on- 
to such shares to strengthen other parts of them, would hâve had 
no difiîculty in solving that problem, by welding such a patch upon 
the share around the boit hole, or by extending a patch about to be 
placed on the share beyond the boit hole. There was no invention 
in perceiving or forming the device of L,indgren. 

[2] Since the year 1870 the Moline Plow Company has been manu- 
facturing plows, and has had and has a trade-mark consisting of the 
letters "M. P. Co." in the form of a monogram. Since 1870 the 
Star Manufacturing Company has been making parts of agricultural 
impleraents, and has had a trade-mark consisting of the letters "M. 
Co." in monogram form inclosed in the représentation of a star. 
The trade-mark of the Moline Plow Company antedates the trade- 
mark of the Star Company. About the year 1905 the Star Company 
commenced to make plowshares fitted to replace plowshares upon 
plows made by the Moline Plow Company and others fitted to re- 
place shares upon plows made by other manufacturers. When the 
représentation of the star which surrounds the monogram of the 
Star Company in its trade-mark is omitted the two monograms after 
1905 were in thèse forms: 

Complainant's Marki Defendant's Mark. 

The Moline Plow Company made plows of many styles and sizes. 
It also made plowshares of différent qualities, styles, and sizes fitted 
to replace the plowshares on the plows of its manufacture when the 
latter became worn or broken. One of thèse shares was a solid 
Steel plowshare of substantially uniform thickness, but such a share 
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cannot be sufficiently hardened on the surface to secure effective scour- 
ing in sorae soils. Another and more expensive and valuable plow- 
share which it made was a soft center share, consisting of soft steel 
extra hardened on both sides, so that when finished it consisted of a 
very hard layer of steel on each side and a layer of soft steel between 
them. Its price for thèse soft center plowshares is $2.25 each, while 
its price for similar solid steel shares is $1.80 each. The défendant 
sells the solid steel shares to replace thèse soft center shares for $1.70 
each. The soft center shares secure more effective scouring and great- 
er durability. The very hard steel on the surface does not wear 
as rapidly as the softer solid steel shares, and it scours better. The 
Moline Company stamped or eut in the reverse or under side of 
ail its soft center shares its trade-mark to dénote that they were the 
genuine product of the Moline Company, the représentation of a star 
to dénote the qualitv of the share, that it was a soft center share, 
and such letters and figures as "W. 14," "W. H. 16," "H. 116," called 
stock marks, to indicate the respective styles and sizes of Moline plows 
which they would fit. 

Since 1904, but not earlier, the Star Company in compétition with 
the Moline Company's soft center shares has been making and sell- 
ing solid steel shares fitted to replace the former into the under or 
reverse side of which it has stamped or eut into the métal its trade- 
mark — that is to say, its monogram within the représentation of the 
star — and the letter and figures "W. 14," or such similar letters and 
figures as would dénote the size and style of Moline plows they would 
fit. On the face or upper side of the shares it has stenciled in com- 
paratively small letters the words "Made by Star Mfg. Co." on the 
next line in much larger letters the words "Carpentersville, 111.," and 
in the middle of the face of the shares in bold type twice as large as 
those in which the words '"Made by Star Mfg. Co." are stenciled, 
and occupying tvvo lines, the words "For 14 in. Moline Soft Center." 
It has also pasted on each of the shares a paper label containing a 
printed statement that the share was made by the Star Company and 
is guaranteed to be a duplicate of the original share and to fit the 
plow for which it is intended. The Star Company has also made, 
and sold in compétition with the Moline Company's solid steel shares, 
plowshares fitted to replace them, stamped with its trade-mark and 
with the stock marks of the Moline Company, some of which bear 
no stenciled words on their face, except in bold type such words as 
"For 14 in. Moline." The défendant, the Omaha Iron Store Com- 
pany has been and is buying from the Star Company and selling to 
its customers thèse shares of différent types and sizes made and mark- 
ed as described above. The decree enjoins the défendant from dealing 
in plowshares made by the Star Company bearing its monogram stand- 
ing in association with the représentation of a star. 

The Moline Company complains that the decree does not prohibit 
the défendant from dealing in such shares marked with a star or with 
the Moline Company's stock marks, such as "W. H. 16," "W. 14," "H. 
116." The Star Company objects to the decree because it grants an 
injunction, and because, if an injunction were granted, it was not lira- 
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ited to a prohibition of the use of its trade-mark upon shares made 
by it to replace plowshares made by the Moline Company. 

[3-4] The manufacturer of particular goods is entitled to the rép- 
utation they hâve acquired, and the pubhc is entitled to the means of 
distinguishing between those and other goods and to protection àgainst 
unfair dealing, whether there be a technical trade-mark or not. The 
essence of the wrong consists in the sale of the goods of one manu- 
facturer for those of another. Elgin National Watch Co. v. Illinois 
Watch Co.,,179 U. S. 665, 674, 21 Sup. Ct. 270, 45 h. Ed. 365. The 
sale of the goods of one manufacturer as those of another is unfair 
compétition, and constitutes a fraud which a court of equity may law- 
fuUy prevent by injunction. The duty is imposed upon every manu- 
facturer or vendor, especially when he enters upon a field previously 
occupied by his competitor, to so distinguish the articles he makes, or 
the goods he sells, from those of his rival that neither their names nor 
their dress will be likely to deceive the public or to mislead the ordi- 
nary buyer into purchasing his goods as those of his competitor, or cre- 
ate confusion in the trade between the rival articles. Seixo v. Prove- 
zende, 1 Chan. App. 192, 194; Mfg. Co. v. Spear, 4 N. Y. Super. Ct. 
599; Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 
37 E.. Ed. 847; Shaver v. Heller & Merz Co., 108 Fed. 821, 831, 48 
C. C. A. 48, 58, 65 L. R. A. 878 ; Allen B. Wrisley Co. v. lowa Soap 
Co., 122 Fed. 796, 798, 59 C. C. A. 54, 56. 

This duty the Star Company failed to discharge. For years the 
Moline Company had stamped its monogram trade-mark upon the 
plowshares it made before 1905, when the Star Company commenced 
to make copies of them. The Star Company stamped into thèse copies 
the monogram of its trade-mark, which is so similar to the trade-mark 
of the Moline Company as to be indistinguishable from it by an ordi- 
nary purchaser. It stamped into thèse copies the marks of quality, 
style, and size placed upon the original plowshares by the Moline Com- 
pany. It stenciled upon the face of the shares in large bold type such 
words as "For 14 in. Moline Soft Center" or "For 16 in. Moline," 
and placed in small inconspicuous type the words "Made by Star Mfg. 
Co.," and it placed in small type on an easily destructible paper label 
a printed statement that the shares vi'ere made by it and guaranteed 
to be duplicates of the originals. This paper label was of too ephemeral 
a nature to overcome the effect of the more permanent marks stamped 
into and the words stenciled upon the shares. Prest-O-Lite Co. v. 
Heiden, 219 Fed. 845, 846, 847, 135 C. C. A. 515, 516, 517, and the 
word "Moline" is made so prominent and the "Star Mfg. Co." so in- 
conspicuous that the ocular démonstration of the view of the shares 
leaves little doubt that thèse marks must create confusion in the trade, 
and that they are more likely to deceive ordinary purchasers, and lead 
them to buy the shares made by the Star Company for those made by 
the plaintitï, than they are to lead them to purchase such shares as the 
product of the Star Company. The complainant was clearly entitled 
to an injunction. 

[5] The argument of counsel for the défendant that the complainant 
is estopped from maintaining any suit for this relief by its lâches 
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has received considération and reflection. It is based on the fact that 
the Star Company has been making and selling copies of the MoUne 
Company's share's since 1905; that in 1907 the Moline Company 
brought a suit against Harbison-Modica Manufacturing Company for 
dealing in such shares made by the Star Company and subsequently dis- 
missed that suit ; that it brought this suit in 1910, but failed to prosecute 
it to decree until 1915. But thèse suits came to the knowledge of the 
Star Company, and they constituted notice to it that the Moline Com- 
pany neither consented to nor acquiesced in the former's simulation of 
the marks and dress of its shares, so that its silence or acquiescence 
could not hâve been the inducing cause of its wrongdoing. The record 
contains no substantial évidence of an abandonment of its rights by 
the Moline Company, and constant or continuing trespasses neither 
deprive the victim of his équitable right to an injunction against their 
continuance in the future, nor confer upon the trespasser any right 
to perpetuate them. Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 
939, 944, 52 C. C. A. 559, 564; Layton Pure Food Co. v. Church 
Dwight Co., 104 C. C. A. 475, 481, 182 Fed. 35, 41, 32 L. R. A. (N. 
S.) 274. The défense of lâches cannot be sustained. 

[6] Nor was the court without jurisdiction to render the decree 
because only three plôwshares of the value of but $5 were proved to 
liave been sold by the Omaha Iron Company. There was a diversity 
of citizenship of the parties and an averment in the complaint that 
the profits the plaintiff was entitled to recover exceeded $5,000, and 
that it would suffer irréparable injury unless the défendant was en- 
joined from continuing its trespasses. The défendant denied that the 
plaintiff had sustained, or would sustain, any damage whatever. The 
court found that the plaintiff had been injured, and adjudged an ac- 
counting to ascertain the amount of its damages and an injunction. 
Since the decree the accountihg has been waived, but during the trial 
and until the waiver the amount in controversy was the $5,000 profits 
alleged to hâve been received by the défendant, or the $5,000 damages 
alleged to hâve been sustained by the complainant, plus the value of 
the right of the complainant to prevent future unfair compétition by 
an injunction. What the profits or damages that had occurred were 
was unknown when the decree was rendered, and the amount in con- 
troversy at that time under the pleadings was then more than the $5,- 
000 which the complainant was still claiming. And, aside from the 
profits and damages that had accrued, the value of the right to the in- 
junction was sufficient to sustain the jurisdiction of the court below. 
For a fédéral court of equity is not without jurisdiction to render a 
decree for an injunction against continuing trespasses, where threat- 
ened irréparable injury is alleged, by the mère fact that no proof has 
been made of the spécifie amount of that injury. Gannert v. Rupert, 
127 Fed. 962, 964, 62 C. C. A. 594 ; Griggs, Cooper & Co. v. Erie Pre- 
serving Co. (C. C.) 131 Fed. 359, 360. 

[7] But the injunction granted was too broad. It should be restrict- 
ed to a prohibition of dealing in plôwshares bearing the objectionable 
marks, words, and figures, which are fitted for use on plows made 
by the Moline Company, because the latter company sustains no ac- 
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tionable injury from the sale by the défendant of shares, bearlng 
the Star Company's marks, which are fitted for use on the products 
of other manufacturing companies, but not upon the products of the 
MoHne Company. 

[8] The Moline Company insists that the decree should hâve pro- 
hibited the sale of the Star Company's shares bearing the marks of 
the représentation of a star, or "W. H. 16," "W. 14," "H. 116," or 
any other stock marks of the plaintiiif. Thèse marks were and are 
used by the company to designate the quality, sizes, and styles of 
the plows and shares it makes, and their use by manufacturers of 
spécifie shares to replace the original Moline Company shares is per- 
missible, when it does not tend to confuse the trade, or to lead pur- 
chasers to buy the products of the latter for the manufactures of the 
former, but not otherwise. Wolf Bros. & Co. v. Hamilton-Brown 
Shoe Co., 165 Fed. 413, 416, 417, 418, 91 C. C. A. 363, 366, 367, 368; 
Deering Harvester Co. v. Whitman & Barnes Mfg. Co., 91 Fed. 376, 
380, 33 C. C. A. 558, 562; Bender v. Enterprise Mfg. Ce, 156 Fed. 
641, 84 C. C. A. 353, 17 U R. A. (N. S.) 448, 13 Ann. Cas. 649. But 
inasmuch as the manufacturers and dealers in the extras or repair 
parts not made by the original manufacturer appropriate, use, and hâve 
the benefit of the latter's stock marks, it is their duty to see that the 
purchasers are duly notified that such parts are not made by the origi- 
nal manufacturer. The star was and is stamped on its soft center 
shares by the Moline Company for the purpose of showing that they 
are made of two layers of steel extra-hardened vi^ith a layer of soft 
steel between them. The Star Company ought not to be permitted 
to stamp or use this star on the shares it makes, because the latter 
are not made of such layers, but of hard steel, and because the use 
upon the repair parts of the star, which is a part of the Star Company's 
trade-mark, tends to create a confusion in the trade and to mislead the 
purchasers. The letters and figures "W. H. 16," "W. 14," "H. 116," 
and others of a similar character, designate the sizes and styles of the 
Moline plows which the shares so raarked fit, and the Star Company 
may use them for that purpose on its replacement shares on condi- 
tion, but not otherwise, that it stamps or stencils on each share in 
plain bold letters of equal style, size, and prominence, except that the 
letters in the word "Not" shall be twice the height and size of the 
other letters, the words "Not made by Moline Plow Co., but by Star 
Manufacturing Company of Carpentersville, Illinois." 

Let the second paragraph of the decree be amended, so that it shall 
read: "It is further ordered and decreed that the défendant be, 
and the same is hereby, perpetually enjoined and restrained from 
directly or indirectly selling, or offering for sale, or otherwise deal- 
ing in, plowshares made by the Star Manufacturing Company of 
Carpentersville, Illinois, or others, fitted to replace plowshares on 
plows made by the Moline Company and bearing thereon the marks 
consisting of the monogram 'M. Co.' standing in association with the 
figure of a star, or the monogram 'M. Co.' standing separately, or 
the représentation of a star standing separately. But the défendant 
is not forbidden to sell or deal in plowshares made by the Star Com- 
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pany fitted for use on plows made by the Moline Company bearing 
such stock marks of the latter company as 'W. H. 16/ 'H. 116,' 'W. 
14/ denoting merely the sizes and styles of its plows or shares, on 
condition, but not otherwise, that there are stamped or stenciled on 
each of said shares in plain bold letters of equal size and height, ex- 
cept that the letters in the word 'Not' shall be twice the size and 
height of the other letters, the words 'Not made by Moline Plow 
Company, but by Star Manufacturing Company of Carpentersville, 
111./ nor is the défendant forbidden to sell such plowshares made by 
the Star Company fitted for use on plows made by the Moline Com- 
pany as it has on hand in stock, provided it shall securely cover and 
conceal the monogram 'M. Co.,' the star, and any other letters or 
marks thereon tending to lead purchasers to buy them for plowshares 
made by the Moline Company" — and let the decree so amended be 
affirmed. 



LEDEREE T. GARAGE EQUIPMENT MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit May 2, 1916.) 

No. 2329. 

1. Patents ®=»328 — Validitt and Infeingement — ^AtTroMOBiLE Bttmpeb. 

The Lederer patent, No. 1,035,610, for an automobile bumper, ftcZ* not 
antldpated, valld, and Infringed. 

2. Patents <S=324(5) — Appeal — Beview. 

On appeal from an Interlocutory order grantlng an Injunctlon agalnst 
infrlngement of a patent, the Circuit Court of Appeals cannot consider 
questions of accountlng, whlch can only be revlewed on appeal from the 
final decree. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. { 606; Dec. Dlg. 
<e=>324(5).] 

Appeal from the District Court of the United States for the East- 
«rn District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit i« equity by Friederich Lederer against the Garage Equipment 
Manufacturing Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

The following is the opinion of Geiger, District Judge, in the court 
kelow : 

Tbls case is not uniike others in tbls respect: There is qulte a large prlor 
art in a gênerai sensé — that is to say, an automobile bumper art; and I 
beUeve that the patent hère must be considered in the Ught of tbls further 
fact, that it Is an art which bas had rather a rapid development The patents 
to which référence has been made — seven or elght — hâve ail been granted, 
naturally, wlthin the récent years of automobile deyelopment. Now, a strlk- 
ing feature about the art, as exhiblted in défendants proofs, is that ap- 
parently from an early date in the récent years of the automobile growth the 
matter of bumpers nas received attention ; aod practically ail of thèse prlor 
art patents hare three thlngs in common, the rotind bar, the supportlng arm, 
and the connection, whlch latter in most caaes consisted either of the close 
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and l^ermanentlj' fitting collar, or orie adjustable tlirough the means of a 
set screw\ TàkiiiR ail thèse patents tofiethef, and usinj? them as the courts 
liave said as a back.sroiiiid agalust which thls patent in suit is to be tlirown, 
it stands out as distinctlve the défenses against thèse four clalms — two of 
which relate to the buft'er bar equipuient as a whole, and the other two more 
partlcularly to the suppoi-ting arms, and the connection — are nouinvention, 
because of the state of the art, anticipation by the defendant's prior manu- 
facture, and noniufringement. 

Without very niuch discussion, I feel that the court is bound to give to ail 
of thèse prior art patents the presuiuption of validity ; that to say, they 
are exhibited hère as récognition by the government of the varions steps of 
the art, and many of them hâve features simllar to this device hère in suit. 
But they hâve been accorded invention. Now, it belng the fact that the 
physical œake-up of the Lederer device is distinctlve from ail of thèse prior 
patents in the particulars mentioned, principally the use of the channel bar, 
the flange, and the adjustable clamping connection, as well as the supportiug 
arms and use of the spring, the last-named élément being under some coactive 
relation to the connection, it seems like saying a great deal in that situation 
to conclude that the fleld of invention had been entirely explored when I^ed- 
erer entered ; that there was no room for invention in the automobile bumper 
art ; that whatever else is to be added to the art as shown in thèse patents, 
had to be added by mère mechanical skill. I do not thinlc that conclusion ean 
be reached at ail. Thèse prior patents are exhibited, not as anticipations. 
In answer to the gênerai proposition that there was no more room for inven- 
tion, the fact that this patent, in respect to thèse four claims, was granted 
by the government, apparently without question, I tliink shows rather per- 
suasively that the Patent Office was entirely willing to recognize the distinc- 
tiveness of the step taken by Lederer, as compared with the steps taken by 
his predecessors in the art, and, of course, that being so, he is entltled to the 
full presuniption of liaviug invented something. 

It may be true that the channel bar was well kuown — and it was— so was 
this idea of telescoping members that was found in other arts; but at the 
saine time thèse men who came Into the field, the automobile fleld, to meet 
a demand that undoubtedly existed, and exists to-day, for some device that 
W'ould serve as a bumper, are entltled tO the same crédit for drawing upon 
the other arts and bringiug into this something that was pecullarly avallable 
in this art, :that has been accorded to other inventors. He simply chose from 
his own knowledge of the other arts, and oombined something new and use- 
ful in the particular art. I do not believe, upon the record hère, that the 
court 'would be justifled In saying there was no invention hère, because no 
possibility of invention. I assume that thèse prior patents, under the plead- 
ing and concession of counsel, must be eliminated as being anticipations. The 
single proposition is whether, upon the survey of the whole art, the court 
can say tlie field of invention was closed at the tiilie Lederer concelved his 
device. I do not think the conclusion is justifled. 

This brings us to the next proposition, respecting anticipation of this 
patent by. the defendant's own ,prior manufacture ; and if validity be given 
to this patent as containing the éléments to which I hâve referred, namely, 
the channel bar, with the flange and nut connection, as well as the other élé- 
ments, the supporting bar or bracket, that of itself dlfCerentlates the Lederer 
structure from those which the défendant lias manufactured. I do not be- 
lieve the défendant reached the point that Lederer did until after he came 
into the fleld. Thèse catalogues ' which are exhibited as corroboratlng évi- 
dence of the fact of manufacture, assuming they illustrate what was made, 
the structures therein disclosed are différent from the defendant's as the 
prior art structures apparently are. 

But, even if the défense were to be considered on other grouhds, I do not 
believe the défendant has carrled theburdén which rests upon it 'with respect 
to the degree of efertalhtyof prier manufacture by it of tlie structure em- 
bodied- in the Lederier patent. It is not sutHciënt merely to use "wltnesses 
without flxing the time deflnitely, to sho.iy that a device was manufactured at 
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a certain time without showing some effort to get some of the structures, 
without showing why those efforts were unavalling. If it be true that the 
structures which are claimed to anticlpate the Lederer structure so preclsely 
that they must defeat his invention were manufactured by the défendant to 
the extent it says they were manufactured, it is probable that some one 
could be found who had such a structure. In any event, some effort should 
be niade to flnd and produce one hère in court. It is easy for a witness to 
go upon the stand, especially an interested witness, and then recall his antlci- 
patory structure and prlor use in the llght of the patent whlch is under con- 
sidération. It is very easy to forget différences, and equally easy to flnd re- 
semblances that do net in fact exlst. It is done honestly, but under the stress 
of interest, and to my mind the case hère to-day Illustrâtes the wlsdom of 
the rule requirlng strict proof in those niatters ; and I do not belleve the de- 
fendant has met the case by carrylng the burden that rests upon It. No 
good reason is shown for failing to exhibît one of its structures, whlch it 
says were made wlthin so récent a tlme as four or five years, and in such 
large numbers as it is averred they were niade. 

Thls brings us to the question of infrlngement. I am satisfled that de- 
fendant's structures infrlnge. As to its admitted structure No. 1, the raere 
use of a second pièce, whlch is really a flange, or serves the purpose of a 
flange riveted in, Instead of belng the ehannel shape and turned Inward, I 
do not thlnk amounts to anythlng more than the clearest sort of évasion. The 
plalntlft' hère, if his patent has any validlty at ail. If the Patent Office recog- 
nlzed, as I belleve It did, that he niade an advance by getting away from 
the round bar and collar, and introducing the ehannel and flange as a basis 
for a clamplug connection, his departure from the art is so distlnctlve that 
he is entitled to a fair range of equivalency. If he takes the bar and turns 
it In for the purpose of niakjng a flange, another one who recognlzes the raerlts 
of the structure cannot make an ordlnary ehannel and then rivet on some 
flanges. That would be distlnctlve, but functionally it Is as much an équiva- 
lent as two thlngs can be. 

So, too, with the sliding nut Inslde. That it seems to me is an évasion 
which the Lederer structure itself would suggest ; but there is nothlng in the 
art whlch suggests that particular connection of the round nut ou the Inslde, 
and that otlier nut to clamp. That, of course, was known in other arts ; but 
Lederer iucorporated It into thls art, and the défendant hère adopted it. 
It bas Iucorporated It Into its structure, and it Is fair to présume it did so 
because of its merlt as a departure dlsclosed by Lederer. 

Wltb référence to structure No. 2, that niay not be so clearly an Infrlnge- 
ment ; but, the moment the rectangular bar is adopted, the détendant bas 
put itself into a position where it has come to re,iect the feature distlnctlve in 
the prlor art, and resorts to what, in effect, is a flange and claniping structure. 
I said during the course of the taking of the testlmony that I did not belleve 
that defendant's structure No. 2 embodied what in strict mechanical termlnol- 
ogy is falrly called a flange; but It had ail of the flange functlon and effect 
just as though, If a man cuts ont the slde of a box and leavos a portion of 
the cover of the box, leaves a, portion on each side of the rectangle, no one 
could sa .y he had made a flange, because he had not. He eut out one slde of 
the bo.x, but he left what is a plaln équivalent of whiit he would hâve had, 
had be made a ehannel and then turned over some of the sides ; and I think a 
fair defluitlon and Inteipretatlon of clalm 9 demands that the use of the 
rectangular hole in the bar, whlch is rectangular In cross-sectlon, is an éva- 
sion, an attempted évasion, but in reallty a clear équivalent of the flange 
élément. 

Just one further obsen'atlon. Tliere was a suggestion made that in de- 
fendant's structure No. 1, in the arm, and in connection wltb the spring, 
there was an addltional advantage resulting from a better ad.iustabllity — that 
is to say, the spring responded more readily, and adjusted itself more readlly 
to varylng pressure. Assumlng that was Intentionally true, and not an inci- 
dent, it does not really relleve from the charge of infrlngement. The mère 
fact of introducing some addltional advantage, adding to it, ought not to re- 
lleve défendant from the charge of infrlngement. 

235 F.— 34 
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What I have thus observed informally may, in case of appeal, be treated 
as my opinion In tlie case. Plalntiflf may take decree adjudglng liis patent 
valid and Infringed. 

F. E. Dennett, of Milwaukee, Wis., for appellant. 
Arthur L,. Morsell and 1,. O. French, both of Milwaukee, Wis., for 
appellee. 

Before BAKER, MACK, and ALSCHUI^ER, Circuit Judges. 

PER CURIAM. [1] This is an appeal from an interlocutory de- 
cree finding that claims 9, 10, 11, and 12 of patent No. 1,035,610, 
granted to appellee on August 13, 1912, for an automobile bumper, are 
valid and infringed, enjoining appellant from further infringement 
thereof , and referring the case to a master for an accounting of profits 
and damages. On the grounds stated by Judge Geiger at the trial, we 
concur in the findings of fact that the claims in suit are valid and 
infringed. 

[2] Appellant, assigning error on the court's action in striking 
out a portion of its answer, which dénies appellee's right to an ac- 
counting of damages in addition to profits, has argued at great length 
that the statute which authorizes an assessment of damages in an 
equity suit upon a patent is violative of the' Seventh Amendment to 
the Constitution of the United States. It suffices to say that this ap- 
peal is under section 7 of the Court of Appeals Act, section 129 of the 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [Comp. St. 
1913, § 1121]), giving us appellate jurisdiction over interlocutory de- 
crees of injunction, and that at this time no question can be considered 
concerning the rightfulness of any final accounting decree which may 
hereafter be rendered. 

The interlocutory injunctional decree is affirmed. 
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COLMAN et al. v. AMERICAN WARP DRAWING MACH, 00. 

(District Court, D. Massachusetts. August 12, 1915.) 

No. 594. 

Patents <©=»283(1) — Suit fok Infbinqement — CouNTERCLAnr. 

The défendant in an infrlngement suit cannot set up as a counterclaim 
under equlty rule 30 (198 Fed. xxvl ; 115 C. C. A. xxvl) a cause of action 
to obtain a patent for the same invention under Rev. St. § 4915 (Comp. St. 
1913, § 9460), If in any case it appears from the answer (1) that the court 
would not hâve had "cognizance" of an original suit for that purpose, 
because of the résidence of the parties ; (2) that défendant Is not the "ap- 
plicant" whose application was refused, and to whom alone the rlght of 
action Is expressly glven, and the applicant is not a party to the Infrlnge- 
ment suit, but an assignée ; (3) that a suit by such applicant and défend- 
ant jolntly to obtain the patent is pending in another jurisdlction ; and 
(4) that more than a year has elapsed slnce final rejection of the applica- 
tion. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 448-450, 452; 
Dec. Dlg. (@=>283(1).] 

In Equity. Suit by Howard D. Colman and others against the 
American Warp Drawing Machine Company. On motion of com- 
plainants to strike out a part of the answer pleading a counterclaim. 
Motion granted. 

Horace Van Everen, of Boston, Mass., for plaintiffs. 
Emery, Booth, Janney & Varney and Charles D. Lanning, ail of 
Boston, Mass., for défendant. 

DODGE, Circuit Judge. The bill charges the défendant corpora- 
tion with infringing United States patent No. 1,115,399, issued Octo- 
ber 27, 1914, to the plaintiff Colman, assigner to himself and two other 
plaintiffs. The three plaintiffs describe themselves as copartners, do- 
ing business as Barber-Colman Company. 

The patent has 107 claims in ail. Nineteen of them are infringed, 
according to the bill, which seeks an injunction and an account. 

The answer, not denying the issuance of the patent sued on, does 
deny that Colman was first inventor of the improvements covered 
by it, and dénies that the patent was lawfully issued to him. It prays 
dismissal on thèse grounds. 

Ail the above is contained in the first 28 paragraphs of the answer, 
as filed under the head "I. Answer." Thèse paragraphs constitute the 
answer proper. They are followed by 23 paragraphs under the head 
"H. Counterclaim," in which is set out what the défendant contends 
to be a counterclaim under equity rule 30 (198 Fed. xxvi, 115 C. C. 
A. xxvi). In them are recited at length successive proceedings had 
in the Patent Office, in the Suprême Court of the District of Columbia, 
and in the Court of Appeals of said District, relating to an interfér- 
ence declared in the Patent Office October 9, 1906, between an ap- 
plication filed June 23, 1898, by one Field, and an application filed 
May 18, 1906, by the plaintifï Colman. According to the récital, the 
Examiner of Interférences held Colman entitled to priority June 4, 

^ssFor ptber caaes see same topic & KEY-NUMBËR in e^U Key-Numbered Digests & Indexes 
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1910; an appeal to the Examiners in Chief resulted in Colman's 
favor December 27, 1911; an appeal to the Commissioner of Patents 
also resulted in Colman's favor June 12, 1912 ; an appeal to the Court 
of Appeals for the District of Çolumbia again resulted in Colman's 
favor June 3, 1913 ; a writ of certiorari to Ttvitw the latter judgment 
was denied by the Suprême Court of the United States October 29, 
1913 ; Field was then notified by the Commissioner that his claims 
involved in the interférence were finally rejected February 24, 1914; 
and on October 27, 1914, the patent in suit was issued to Colman and 
the other plaintiffs in this case. 

The défendant also recites, as part of its so-called counterclaim, 
that Field assigned his application to one Clark, trustée, on June 15, 
1898 ; that Clark assigned it to the défendant October 27, 1906 ; that 
the right to issuance of patent on said application has been thus vested 
in the défendant; and that it — 

"has no reiuedy for the further prosecution of said Field's clalm for patent 
except by reuiedy in equity • ♦ * under tlie provisions of Rev. St. § 
4915." 

The défendant goes on to allège that the Patent Office proceeding, 
affirmed as above by the Court of Appeals for the District of Çol- 
umbia, "has arbitrarily and without warrant of law deprived the de- 
fendant and said Field" of certain rights alleged in substance to be the 
presumptive right to patent arising from Field's prior application, the 
right to prove Field to hâve anticipated Colman, the right to compel 
Colman to prove that he anticipated Field by évidence other than that 
accepted as sufficient by the various tribunals above mentioned. 

What then follows in the answer as filed is under the head "III. 
Prayer." It asks the court to adjudge and decree as specified in 8 
numbered paragraphs following. Those numbered 5-8 are thfe only 
ones asking relief relating to the bill and answer proper, viz. : Para- 
graph S asks that the patent in suit be held void as to ail its claims 
involved in the Field intefference, or based on the invention described 
in Field's application ; paragraph 6, that 7 of its claims (80-84, 86, 
87) be held invalid, because not based on any disclosure in it ; para- 
graph 7, that it be held invalid as to ail the 19 claims in suit, because 
anticipated; paragraph 8, that, in any event, the 7 claims mentioned 
in paragraph 6 and also 7 others (2, 74, 88-91) be held invalid, because 
covering no invention patentable over the prior art. But of the above 
specified claims 5 only are among the 19 now sued on — Nos. 2, 74, 87, 
90, and 91. 

The remaining paragraphs under this last head, numbered 1-4, in- 
clusive, relate only to the matters alleged under the so-called counter- 
claim. Paragraph 4 is the only one asking relief according to Rev. St. 
§ 4915 (Comp. St. 1913, § 9460). The court is therein asked to ad- 
judge and decree that the défendant is entitled, according to law, to 
receive a patent for Field's inventions as specified in his claims in- 
volved in the above interférence. Paragraphs 1-3, inclusive, only 
ask the court to make certain rulings or findings tending (as the de- 
fendant contends) to support that conclusion. 

What appears as above in the answer under the heading "II. Coun- 
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terclaim/' and in paragraphs 1-4 under the heading "III. Prayer," 
might be the subject of an indépendant suit in equity against the plain- 
tiffs, because of the express provision in Rev. St. § 4915, that the ap- 
pUcant to whom a patent has been refused, either by the Commis- 
sioner of Patents or by the court to which an appeal is taken from 
his décision, "may hâve remedy by bill in equity" ; that such rem- 
edy is to be administered by "the court having cognizance thereof, on 
notice to adverse parties" ; and that the remedy is to consist, so far 
as the court is concerned, in a judgment that such applicant is entitled 
to the patent. 

But, unless it is clear that such an independent suit could properly 
te called a cross-suit by the présent défendant against the présent 
plaintiflfs, and brought upon a "claim" against them such as can be right- 
ly described as a "counterclaim" vvithin the meaning of rule 30, the court 
cannot properly pronounce a final judgment in this case both upon 
the original claim and the so-called "cross-claim," and the plaintifïs' 
motion to strike out should be granted. 

As has appeared, it is Field's claim for patent, further prosecution 
whereof the défendant seeks to accomplish by the portion of its an- 
swer hère in question. The complaint therein made is that Field, as 
well as itself, has been deprived of the right to obtain a patent on 
Field's application. It also allèges that it has already brought, jointly 
with Field, a suit under section 4915 for the same purpose, and mak- 
ing the same complaints, in an Illinois District Court. To this suit 
further référence is made below. 

"The applicant" in the interférence proceedings is the only party 
to whom section 4915 expressly gives the remedy by bill in equity, and 
on the defendant's allégations Field was the only applicant in the in- 
terférence proceedings hère involved. Field is nowhere made a party 
to the présent suit. Under the Patent Acts of 1836, 1837, and 1839, 
the assignée to whom an applicant had transferred his rights after 
final refusai of a patent was held entitled to the statutory remedy by 
bill in equity in his own name. It was said that he was "at least with- 
in the spirit," if not within the letter, of the statutorv provisions. Gay 
V. Cornell, 1 Blatch. 506, Fed. Cas. No. 5,280 (1849). But even if 
this défendant, under the somewhat différent provisions of the act 
of 1870, now Rev. St. § 4915, might be regarded as "the applicant," 
and entitled to the statutory remedy in its own name independently of 
Field, it can hardly claim this position in view of its own allégations 
above referred to. Field, it would seem, might in any case bring the 
statutory bill in his own name as applicant, and maintain it in the 
absence of intervention by the défendant. Wende v. Horine (C. C.) 
191 Fed. 620. Under equity rule Z7 (198 Fed. xxviii, 115 C. C. A. 
xxviii), it would also seem, Field could bring the bill in his own name 
without joining the défendant, even if it be true that the défendant is 
the real party in interest, because, as "the applicant" he is the party 
expressly authorized by statute. It would be difficult, in view of ail 
the above, to call the independent suit in equity under section 4915 a 
cross-suit between the parties to the infringement suit, with which 
Field has no connection. 
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The difficulty of doing so is increased by the différence in scope 
and character of the reUef sought in the two proceedings. The re- 
Hef obtainable in this suit, if any, is an injunction forbidding the de- 
fendant to infringe f urther the patent issued to the plaintififs and 
ordering that it account to them for profits and damages; a decree 
which this court would hâve the power to carry into efïect. The re- 
lief obtainable, if any, by the défendant and Field, under section 4915, 
is a decree that Field, instead of the plaintiffs, is entitled to receive 
a patent for his invention as specified in his rejected application. Such 
a decree, when filed in the Patent Office, is to "authorize" the issue 
of such a patent, but with its entry the povi^er of this court in the pro- 
ceedings is exhausted. Such a patent would not necessarily be issued 
to the défendant. Though it might be so issued, under Rev. St. 4895 
(Comp. St. 1913, § 9439), whether it should be issued to the défend- 
ant or to Field would be within the commissioner's discrétion. See 
Elliott-Fisher Co. v. Underwood Co. (C. C.) 176 Ped. 372; Thoma 
V. Perri (D. C.) 205 Fed. 632. 

It can hardly be said, therefore, that in adjudging, under section 
4915, that Field is entitled, as between himself and Colman, his op- 
ponent in the interférence, to a patent for the inventions involved in 
that controversy, the court would be "pronouncing a final judgment" 
upon a "cross-claim" by the présent défendant against the présent 
plaintiffs, in the ordinary sensé of the words. Still less would it be 
pronouncing a final judgment upon any "counterclaim" by this de- 
fendant against thèse plaintiffs, if, as I hâve held in Terry, etc., Co. 
V. Sturtevant, etc., Co. (D. C.) 204 Fed. 103, it is not every claim 
capable of being asserted by suit in equity that can be called a "coun- 
terclaim" within the meaning of rule 50. 

It is said that an adjudication according to section 4915, in favor of 
Field's right to a patent as against Colman, might hâve been had upon 
a cross-bill filed in such a case as this, prior to the adoption of the 
new equity rules, and that rule 30 therefore entitles the défendant 
to maintain a counterclaim asking for the same relief. Appert v. 
Brownsville, etc., Co. (C. C.) 144 Fed. 115 (W. D. Pa. 1904), Laas 
V. Scott (C. C.) 161 Fed. 122 (E. D. Wis. 1908), are cited; also the 
remarks in Schmertz, etc., Co. v. Pittsburg, etc., Co. (C. C.) 168 Fed. 
7^, relating to Appert v. Brownsville, etc., Co., by the same learned 
judge who decided it. Both the first-mentioned cases were infringe- 
ment suits, and in each a cross-bill for relief under section 4915 
was filed, heard, and its merits determined. But in neither case does 
any objection appear to hâve been raised on the part of the plaintififs 
to the propriety of the cross-bill, so that neither Circuit Court can 
be said to bave decided any question which might hâve been raised 
by such objection. In Kilbourn v. Hirner (C. C.) 163 Fed. 539 (E. 
D. Pa. 1908), a suit in equity under section 4915, a cross-bill by the 
défendant charging infringement by the plaintiffs of the patent award- 
ed him as against them in the interférence, was stricken out as not 
germane to the original bill. Citing Appert v. Brownsville, etc., Co.,^ 
the court said: 
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"Xo doubt, If the situation were reversed, and If tliis were a suit for In- 
fringement brouglit by the complalnants, and the défendant were seeltlng to 
flle a cross-bill to secure the hearlng provided for by section 4915, tlie défense 
tlius offered would perhaps be legitimate and germane." 

For the proposition that the defendant's "counterclaim" would be 
proper matter for a cross-bill in this suit, nothing more convincing 
in the way of authority is found than the above suggestion. But if, 
as held in Kilbourn v. Hirner, above cited, and as does not seem to 
be disputed, relief against infringement of a patent could not be 
had by cross-bill in a suit undef section 4915 brought by an applicant 
to whom the same patent had been refused — and this for the reason 
that the subject-matter and the relief sought are not germane — I do 
not find sufficient ground for holding the contrary to be true when 
the situation is reversed. 

The defendant's allégations regarding the suit it bas already brought 
under section 4915 jointly with Field are that it and Field — 

"as joint plaintiffs, flted a bill of complalnt against thèse plalntiffs as de- 
fendants, in the District Court of the United States for the Western Division 
of the Northern District of Illinois, whlch proceeding Is now pending, thèse 
plaintiffs as défendants havlng duly appeared thereln, as hereinabove set 
forth." 

The above quotation is from paragraph 15 under the heading "II. 
Counterclaim." In paragraph 26, under the heading "I. Answer," 
there are similar allégations as to the bringing of the same suit, from 
which it further appears that the défendants' appearance was entered 
"some months prier to the filing of the bill of complaint herein," 
on December 22, 1914. 

The présent plaintiffs live at Rockford and at Evanston, 111., carry- 
ing on their business in Rockford. By filing their bill for relief under 
section 4915 in the District Court there having jurisdiction, the de- 
fendant and Field resorted to "the court having cognizance thereof," 
which section 4915 authorizes to act in such cases, as has been ad- 
mitted by the présent plaintiffs when they duly appeared as défend- 
ants to answer the présent défendant and Field in that court. There 
is nothing to show that any other court answered that description, as 
might hâve been the case could the plaintiffs bave been "found" in 
any other jurisdiction. See Thoma v. Perri, above cited. 

By coming into this court some months later with their bill for 
infringement of the patent which had been granted them, the plain- 
tiffs cannot be said, in my opinion, to hâve made this "the court hav- 
ing cognizance of" the claim by the défendant and Field to relief 
under section 4915; nor of the same claim, whether presented by 
Field alone, or by the défendant alone after discarding Field. When, 
as hère, the fact that he neither résides, nor is found for purposes of 
service, within the jurisdiction of the court, would prevent a non- 
resident plaintiff from being held to answer an alleged counterclaim if 
presented in that court as an independent proceeding, jurisdiction over 
him for that purpose can exist only by the consent on bis part, implied 
from bis resort to that court for the purposes of his original suit. Of 
course, there is such implied consent when there are statutory provi- 
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sions for thte jurisdiction in such cases. Thus in this state there is 
législation, held applicable in the fédéral courts, permitting an in- 
dependent cross-suit to be founded on jurisdiction so obtained. Ark- 
wright Mills V. Aultman, etc., Co. (C. C.) 128 Fed. 195. But to be 
within this statute the cross-suit must be of such nature that the 
judgment in the one case can be set off against that in the other. The 
statutory jurisdiction of the court cannot be enlarged by any rule. 
Rule 30, therefore, cannot be so construed as to effect such a resuit ; 
nor can it afford any basis for implying consent or waivcr of ob- 
jection to such enlargement on the plaintiffs' part. Unless the présent 
"counterclaim" can be said to "arise out of the transaction which is 
the subject-matter of the plaintiff's bill," so that, independently of the 
new rules, a cross-bill could hâve been maintained upon it against the 
plaintiffs' objection, I can find no ground for saying that they hâve 
impliedly submitted the questions it raises to the détermination of this 
court. 

The différence above referred to between the infringement suit be- 
gun by the plaintiffs' bill and the proceeding under section 4915 
sought to be begun by the defendant's "counterclaim," in the scope 
and character of the two proceedings, in the parties respectively in- 
volved, and in the nature of the relief sought, prevent me from be- 
lieving that the defendant's claim to the relief it seeks would be proper 
matter for a cross-bill in the plaintiffs' suit, or is a proper "counter- 
claim" within the meaning of rule 30. The défendant urges that what 
it calls the "interférence jurisdiction" of the court is merely auxiliary 
and supplementary to its "infringement jurisdiction," that the plain- 
tiffs' bill raises what is in reality "strictly an interférence contest," 
that there is in reality "a perfect analogy between the case at bar 
and an interférence suit based on two interfering patents" under sec- 
tion 4918 (Comp. St. 1913, § 9463), and that, so viewed, the defend- 
ant's application for relief under section 4915 is a proper and neces- 
sary part of its défense to the patent in suit. Thèse contentions it bas 
urged at great length and with much learning and ability. I am 
obliged, however, to agrée with the plaintiffs that there is no such 
connection between the jurisdiction given the fédéral courts over ques- 
tions of interférence and that given them over questions of infringe- 
ment as will support the conclusion sought. The patent having is- 
sued, the courts are authorized to restrain violations of rights secured 
by it according to the ordinary coursé and principles of courts of 
equity. They act in questions of interférence only after a final resuit 
reached by the executive authorities or tribunals to which the déter- 
mination of such questions primarily belongs, and then only accord- 
ing to spécial statutory provisions. While their proceedings in such 
cases, under section 4915, are not appeals, but independent suits in 
equity (Greenwood v. Dover, 194 Fed. 91, 114 C. C. A. 169), they 
are nevertheless "in fact and necessarily a part of the application for 
the patent'.' (Gandy v. Marble, 122 U. S. 432, 439, 7 Sup. Ct. 1290, 30 
L. Ed. 1223), and "something in the nature of a suit to set aside a 
judgment, and as such not to be sustained by a mère prépondérance 
of évidence" (Morgan v. Daniels, 153 U. S. 120, 124, 14 Sup. Ct. 772, 
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38 L. Ed. 657). So far as anything set up in the defendant's "counter- 
claim" is necessary or material to its défense to the plaintiffs' suit, it 
is, of course, entitled to and will get the full benefit thereof under 
its answer. If it prevails on the issues thereby raised, the plaintiffs' 
patent will be held invalid or wrongfully obtained, and the bill there- 
fore dismissed. But in the suit thereby begun, the court, having reach- 
ed the above resuit, cannot be called upon also to détermine whether 
or not the évidence bas gone far enough beyond a mère prépondérance 
to warrant setting aside the judgment rendered June 3, 1913, in 
Colman's favor, and the conséquent final rejection of Field's claim, and 
to adjudge that Field is entitled according to law to receive a pat- 
ent therefor. I am unable to believe its authority for those purposes 
sufîiciently established. 

I£ Field and the défendant had delayed their resort to the court in 
Illinois for relief under section 4915 until more than one year from 
June 3, 1913, had expired, there would hâve been a failure on the 
applicant's part to prosecute Field's application within one year after 
it had been refused upon appeal from the Commissioner, and the ap- 
plication would bave had to be regarded as abandoned, according to 
Rev. Stats. § 4894, as amended in 1897, c. 391, 29 Stats. 693 
(Comp. St. 1913, § 9438). Gandy v. Marble, 122 U. S. 432, 7 Sup. 
Ct. 1290, 30 Iv. Ed. 1223 ; Westinghouse, etc., Co. v. Ohio, etc., Co. 
(C. C.) 186 Fed. 518. Field, as the applicant and appealing party 
before the Court of Appeals of the District of Columbia, could not 
say that notice was not given him, on the day it was rendered by that 
court, of the décision affirming the Commissioner's rejection of his 
application. I agrée with the plaintiffs that the notice be subsequently 
received from the Commissioner, dated February 24, 1914, cannot be 
taken to hâve extended the period within which section 4894 required 
the next step in prosecution of his application to be taken, if he was 
not content to hâve it treated as abandoned. McKnight v. Métal, etc., 
Co. (C. C.) 128 Fed. 51. February 1, 1915, the date on which the 
"counterclaim" was filed in this case, would therefore bave been too 
late. No excuse for the delay is therein suggested. 

If, therefore, the proceedings begun under section 4915 in the Illi- 
nois District Court May 29, 1914, should be dropped and go for noth- 
ing, it would seem to follow that the Field application must thereupon 
be regarded. as abandoned. The défendant states in paragraph 15 of 
its "counterclaim" that, having filed this answer and "counterclaim," 
it "will now proceed to secure" a suspension of further proceedings 
in said District Court in Illinois. Whether or not it can secure such sus- 
pension is, of course, for that court to détermine. While the proceed- 
ings there, begun May 29, 1914, remain pending, it cannot be said that 
Field's application stands abandoned ; but I am unable to believe that 
jurisdiction of those proceedings can be transferred to this court by 
beginning them over again hère under the guise of a "counterclaim," 
after a lapse of time following the refusai therein complained of which 
would require their dismissal if then begun hère. I think the plain- 
tiffs are entitled to hâve their suit proceed hère upon bill and answer, 
without regard to the proceedings in Illinois, except that, as a matter 
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of convenience, the hearing hère might well await the final resuit 
there, if soiight with due diligence on the part of Field and the de- 
fendant. 
The plaintiffs' motion to strike eut is theref ore allowed. 



THE CHICAGO. 
(District Court, E. D. New York. September 4, 1916.) 

1. Maritime Liens ©=528— Contkact with Oharterbr. 

An àgreemeiit with the charterer of a beat, luade in pursuance of the 
charter, is blnding npon the owner, if of such a nature as to constltute 
a lien against the boat, even though the owner is not a direct party thereto. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 46, 47 ; 
Dec. Dig. ®=328.] 

2. Seamen <g=27 — Lien for Wages — "Master." 

One employed to perform the ordinary dlities of master of a barge, but 
who was not tlie enrolled master, is not a "master" in such sensé as to 
defeiit his right to a lien for his services. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169; 
Dec. Dig. <©=>27. 

For other définitions, see Words and Phrases, First and Second Séries,, 
Master.] 

3. Seamen ®=»27 — -Lien for "Waqes — ^Lâches. 

Llbelant was employed by the charterer to attend to the navigation of 
a barge at agreed wages, and continued in such employment for 7 or 8 
years. He received less each year than the full wages, and at the end 
charged up the balance due hlm, and credited (he account with payments 
subsequently received, so that at the end of the tlme there was due him 
more than a year's wages. HeUl, that such acts did not conStitut" lâches 
whlch debarred hlm of the right to enforce a lien against the boat for 
the balance due hlm ; It appeariug that he relied ou tht^ crédit oi uie 
vessel. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169; 
Dec. Dig. <©=>27.] 

4. Seamen <®=32 — Définition — Persoks Rendering Incidental. Services. 

A person contra.ctlng to work for another for hire, and incidentally ren- 
dering services upon a vessel, does not aequire a lien for services as 
"seaman," If the services are not, according to the contract, to be ren- 
dered to the vessel or charterer as such. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 1-3; Dec. Dig. 
<S=52. 

For other définitions, see Words and Phrases, First and Second Séries, 
Seaman.] 

In Admiralty. Suit by Charles Perry Kinkle against the barge Chi- 
cago. Decree for libelant. 

Hyland & Zabriskie, of New York City, for libelant. 
B. W. Stryker, of Castleton, N. Y., for claimant. 

CHATFIELD, District Judge. The libelant sues to recover the total 
balance remaining unpaid to him as wages for services upon the barge 
Chicago, during the past 7 or 8 years, and amounting in the aggregate 
to $743.34. It appears from his account that during each of thèse 

Ê=iFor other cases see sarae topic &. KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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years he has received less than the sum of $50 a month, which was 
the agreed rate at which he was to be paid. It also appears that the 
libelant, at the beginning of each season on the boat, charged up the 
unpaid balance from the preceding year. He then credited payments 
as they were received, until the back balance was wiped eut, and ap- 
plied ail further payments to the current year. But small amounts 
were paid during thé years 1913, 1914, and 1915, and the balance due 
runs back to about the beginning of the season of the year 1914. 

It is not disputed that the libelant was engaged at the rate claimed, 
that the amount of charges and crédits is correct, and that the bal- 
ance claimed by the libelant has not yet been received by him; but it 
is shown that the libelant has spent considérable time living upon the 
boat when it was either moored at a dock or substantially lying idle 
at Castleton, N. Y., where the libelant had a home within a few rods 
of the wharf. 

It appeared that this boàt was purchased by the claimant, who raised 
money by mortgage to buy her in, and who then régistered his purchase 
in the cùstom house and enrolled himself as her master. This claim- 
ant is a f armer, who happened to be the father-in-law of the man 
who had been operating the boat, and who continued to operate her 
under a charter, but who did not accompany the boat upon her voyages, 
nor act as navigator. This son-in-law (Miller) was conducting a hay 
and produce business, to which he had succeeded upon his father's 
death. The father of the libelant had been in the employment of the 
senior Miller for many years. The agreement which the libelant had 
as to his services upon the boat was made with the junior Miller, who 
was, as has been said, son-in-law of the claimant. 

[ 1 ] An agreement with the charterer of a boat, made in pursuance 
of the charter, is binding upon the owner, if it constitutes a lien against 
the boat, even though the owner is not a direct party thereto. The 
International (D. C.) 30 Fed. 375; The Atlantic (D. C.) 53 Fed. 607. 

[2] The claim of the libelant for his services and the amount of 
payments to him are admitted by the charterer and not disputed by 
the owner. Therefore the amount of the lien is fixed, if the lien be 
valid. It appears that the libelant performed the ordinary duties of 
master of the barge, but was in no sensé a master, who could not hâve 
a lien for services. The A. H. Chamberlain (D. C.) 206 Fed. 996; 
The J. S. Warden (D. C.) 175 Fed. 314; The Pauline (D. C.) 138 Fed. 
271. The régistered master was the claimant. If the boat were of 
such a character that the master had authority which would defeat his 
claim of lien against the vessel, the record would establish the claim- 
ant as the described individual. The Ticeline, 221 Fed. 409, 137 C. C. 
A. 207. This libelant could claim his lien, as he was not the record 
"master." This boat was not a canal boat within the meaning of sec- 
tion 4251, R. S. (Comp. St. 1913, § 79%). 

[3, 4] The only question which could be raised upon the testimony 
is the contention that the libelant contracted personally with the char- 
terer, and was a mère servant, who did not rely upon the crédit of 
the boat, or who, in other words, through the différent years of his 
employment, was the servant of the charterer of the vessel. A person 
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contracting to work for another for hire, and incidentally render- 
ing services upon a vessel, could not later daim a lien against the 
vessel, if a definite contract to enter into the personal employment of 
the individual could be affirmatively shown, and if the services were 
not to be rendered to the vessel or to the charterer of the vessel as 
such. Such an employé would not be a seaman, The Atlantic, supra. 

The claimant herein contends that the long forbearance of the libel- 
ant, and his carrying over of a balance from year to year, until the 
total debt exceeded the payments received in the last year or so, in- 
dicate an intent to rely upon the personal obligation of the individual 
who contracted with him for his services. The claimant also contends 
that thèse acts show such lâches on the part of the libelant that his 
lien has been lost, if it ever existed. 

Inasmuch as the lien, if valid, is claimed for the balance due upon 
a continued account, upon which ail previous payments were entered 
as partial payments, and inasmuch as the lien, if valid, has been as- 
serted before the claimant's rights hâve been aflfected, there seems to 
be no foundation for a défense of lâches. Nor does the évidence in- 
dicate that the libelant failed to realize at ail times his right to claim 
the payment of wages from the boat herself. On the contrary, the 
testimony would show that he has expected to receive his pay as an 
employé upon the vessel, and that he has at ail times expected to re- 
ceive the f uU amount, even though he was not compelled to work hard 
throughout the entire period. The évidence also indicates that the 
libelant hâd confidence that the charterer would try to pay him his 
wages, but he rested content because his contract was similar to that 
of an ordinary seaman. 

There seems to be no reason why the libelant should not be given 
a decree, even though the services rendered by the libelant may hâve 
at times seemed to be earning extravagant compensation, when viewed 
from the standpoint of the claimant, for the amount of work donc. 



UNITED STATES v. ASSOCIATED BILL POSTERS et al. 
(District Court, N. D. Illinois, E. D. Marcli 14, 1916.) 

No. 30887. 

Monopolies <S=>12(2)— What Constitutes — Shbeman Act. 

Where, by an association of bill posters, who refused to accept advertls- 
Ing from persons patronizing coinpetitors, compétition was practically 
stifled and a monopoly establislied, such monopoly Is in violation of the 
Sherman Act, though the monopoly produced a gênerai improvement In 
the blll-posting business. 

]Ed. Note. — For otlier cases, see Monopolies, Cent. Dig. § 10; Dec. 

,Dlg. ,<g=12(2).] 

In Equity. Bill by the United States against the Associated Bill 
Posters and others. Decree for complainants. 

©=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Charles F. Clyne, of Chicago, 111., George WL Wickersham, of New 
York City, J. A. Fowler, of Washington, D. C, and Stanley D. Mont- 
gomery, of New York City, for the United States. 

Russell Whitman, Davis & Rankin, and Ringer, Wilhartz & Louer, 
ail of Chicago, 111., Alexander, Cohn & Sondheim, of New York City, 
Wm. H. Leahy, of Pittsburgh, Pa., and Wlilson, Moore & Mcllvaine, 
Harris Carman Lutkin, Goss & Rooney, and Chytraus, Healy & 
Frost, ail of Chicago, 111., for défendants. 

LANDIS, District Judge. The défendant organization is composed 
of bill posters owning billboards in several thousand of the most dé- 
sirable cities and towns throughout the United States. The object of 
the organization is to control the business of national poster advertis- 
ing throughout the country, and to limit the display of national posters 
at priées fixed by the organization to the boards of members of the 
organization, there being but one member in each city or town. 

To accompHsh this, the members agreed to post and display on their 
boards the posters of only such advertisers as limit their patronage to 
members of this organization, and to refuse to post, and to exclude 
from their boards, the posters of such advertisers as should patronize 
the boards of a competing bill poster or nonorganîzation member in 
any locality where there are billboards of members of the organiza- 
tion. 

As a means to this end the business of soliciting the poster adver- 
tising of national advertisers was, by agreement of the members, lim- 
ited to seven or eight designated persons and corporations, called "offi- 
ciai solicitors," such solicitors paying an annual fee to the organiza- 
tion. To secure to thèse solicitors a monopoly of the busmess of 
soliciting advertisements, it was agreed that the members should pay 
thèse solicitors as their compensation 16% per cent, of ail moneys re- 
ceived by such members from advertisers for posting their advertise- 
ments, and that the member would pay no compensation for soliciting 
advertiser's business to any advertising sohcitor who was not an officiai 
soliciter. 

To secure obédience to the organization plan by members and officiai 
solicitors and advertisers, it was agreed that penalties should be in- 
flicted upon such members, officiai solicitors, and advertisers as failed 
to observe and adhère to the plan. The resuit is that the members of 
this organization now hâve a practical control of the posting of national 
advertising in the several thousand cities and towns throughout the 
United States where boards of such members are located, and that 
such national advertising in those localities is practically excluded 
from independent boards. 

Evidence was presented by the défendants of a gênerai improve- 
ment in, and development of, the whole bill-posting business during 
the existence of the organization and its predecessor. But, granting 
to this évidence ail that défendants claim for it, the court is of the 
opinion that the decree must go to the complainant, for the reason that 
the whole spirit and policy of our law is opposed to agreements among 
persons and corporations designated to exclude other persons from 
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legitimate commerce. The Sherman Law was expressly conceîved 
and enacted to this end. 

The rule of "reasonable restraint" has no application hère, for the 
reason that this is not a case of mère restraint, but of total exclu- 
sion. Even perfection in any Une of business is not to be thus pro- 
cured. 



LINDENBERGEB COLD STORAGE & CANNING CO., Limited, T. J. LIN- 
DENBERGER, Inc., et al. 

(District Court, W. D. Washington, N. D, July, 1916.) 

No. 79. 

1. CoBPOBATiONS «=633 — Officiai. Rbcoqnition — Bn&lish Companies Act. 

Under the provision of Engllsh Consolidated Companies Act 1908, f 87 
(2), that "the reglstrar of companies shall, on the flUng of this statutory 
déclaration, certlfy that the conjpany is entltled to commence business, 
and that certlflcate shall be concluslve évidence that the company is so 
entltled," a certlflcate so issùed, whlch Is made concluslve évidence of 
the nltimate right to do business, necessarlly Includes précèdent regularl- 
ty in ail matters both of law and fact, and such right Is not open to 
collatéral attack. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2503 ; Dec. 
Dlg. <3==633.] 

2. OOBPOBATIONS ®=>34(7) — LEaALITY OF INCOBPOBATION — ESTOPPIX. 

One who acted for incorporators in formlng a corporation cannot deny 
Its capaclty to sue on the ground that It did not comply wlth the law 
in its organlzatlon. 

(Ed. Note. — For other cases, see Corporations, Cent Dig. $| 93, 96; 
Dec. Dlg. <S=>34(7).] 

3. WaB ^=>16 — EFFECT — CONTBAOTS. 

A contract was made in June, 1914, between complalnant, an Engllsh 
corporation, corporations of states of the United States and a German 
flrm for the sale by the American corporations to complalnant of prop- 
erty in the United States and Alaska. It contalned a further provision 
by whlch the American corporations and the German flrm guaranteed 
divldends on the preferred stock of complalnant for flve years. The 
contract provlded that it should be governed by the law of England. 
Held, that it was not rendered vold by Engllsh Trading wlth the Enemy 
Acts Dec. 23, 1915, or Jan. 27, 1916, and that complalnant could maintaln 
a suit for spécifie performance agalnst the American parties ; no question 
on the guaranty belng involved. 

[Ed. Note. — For other cases, see War, Cent. Dlg. |§ 80-84; Dec. Dlg. 
®=>16.] 

4. Specifio Pebfobmance ®=>16 — Contbacts Enfobceablk — Effect of Al- 

TEBED CoNorriONS — Wab. 

Complalnant was organlKed by the persons ownlng and controlling the 
American corporations and another, who, wlth hls father and brother, ail 
German subjects, composed the German flrm, and who was to be the 
managing director of complalnant ; ail the parties were members of the 
same family. The contract provlded for the conveyance, not only of the 
property, but of the trade-name, good wlU, and business of the American 
companies whlch were engaged chlefly In the flsh-packing Industry, wlth 
their principal market in Germahy, through the agency of the German 
flrm, the purpose belng to unité ail the business in one company and 
establlsh a London crédit and financlal connection. A considérable 
amount of complainant's stock was allotted to the members of the Ger- 

CssFor otber cases see same tapie t KEiY-NUMBER in ail Ker-Numbered DiKests & lodezM 
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man firm. Eelylng on the contract a London bank lent complainant 
$100,000 on its debentures, which was used by the American companles 
In preparing for the season's business. When the tlme came, owlng to 
the impendlng war and its probable effect, such companies refused to 
transfer the property and business, and an American company was form- 
ed, to whlch they were conveyed instead, thus leaving complainant with 
no property as securlty for its debentures. Under English Trading with 
the Enemy Acts, complainant, if It had entered upon the contemplated 
business, would hâve been subject to proceedings to wind it up and to 
impound the proceeds because of its German stockholders, and their in- 
terests could not bave been transferred. Held, that under such circum- 
stances a court of equlty would not decree a spécifie performance of the 
contract, but that as a condition of such refusai it would require of de- 
fendants, including the new American company, the repayment of the 
loan to the créditer bank, with contract Interest, on équitable terms, and 
also other expansés connected with complainant's organization. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent, Dig. §§ 
29, 35, 36; Dec. Dig. <&=»16.] 

5. Principal and Agent <S=3l07(2) — Construction of Power or Attornet — 

EXTENT OF Power Granted. 

Powers of attorney are strictly construed, and a power of attorney to 
sell property confers no authority to borrow money. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. |§ 315 
366; Dec. Dig. <g=107(2).] 

6. Principal and Agent ©=3107(2) — Power of Attorney — Extent of Power 

Gbanted. 

A power of attorney to borrow money does not authorize the attorney 
to borrow for the use of another than his principal. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 315, 
366; Dec. Dig. <S=>107(2).] 

7. Corporations <©=»30(1) — Organization — Contract with Promoters. 

A contract between the incorporators of a corporation and a promet- 
ing syndicate, by which the promoter was to pay ail expenses of organi- 
zation and sell stock of the corporations, and receive payment for its 
services from the proceeds of the shares sold, held not sufficiently certain 
as to the considération for such payment as to entitle the promoter to 
recover from the incorporators, beyond the amount actually expended, 
where without their fault the purpose for whlch the corporation was 
formed could not be carried out, and no stock was sold. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 97; Dec. 
Dig. <g=>30(l).] 

In Equity. Suit by the Lindenberger Cold Storage & Canning Com- 
pany, Limited, against J. Lindenberger, Incorporated, and others. De- 
cree for défendants. 

Teal, Minor & Winfree, of Portland, Or., and Oldham & Goodale, 
of Seattle, Wash., for plaintiff. 

Bernstein & Cohen, of Portland, Or., and Jones & Riddell and C. 
E. Claypool, ail of Seattle, Wash., for défendants. 

CUSHMAN, District Judge. This is a suit to impress a trust upon 
certain property held by the défendants, and to compel the spécifie per- 
formance of a contract to convey such property to the plaintiff, for 
an accounting and gênerai relief. As a condition, upon refusing to 
appoint a receiver, the court required the deposit in the registry of 
the court of $23,000. By subséquent payments required, the amount 
now in the registry of the court is $40,000. 

@=3For other cases see same topic & KEY-NUMBEB la ail Key-Numbereâ Digests & Indexes 



544 235 FEDERAL REPORTER 

The plaintiff is an English corporation. Défendants are citizens of 
the States of Washington and Oregon. The plaintiff allèges: That 
on June 18, 1914, and prior thereto, the corporate défendants and J. 
Lindenberger, a firm duly registered according to the German law, 
were carrying on, in conjunction — the proceeds being pooled — certain 
businesses near the West Coast oî the United States, consisting of 
curing, freezing, and canning fish, gênerai merchandising business and 
subsidiary businesses in connection with which certain described lands 
and other property were owned and used. That on such date the first 
three named corporate défendants, hereinafter called the "Vendor 
Companies," agreed to sell to complainant the property owned by them 
and the good will of each, with certain exceptions: Except the book 
and other debts owing them on the Ist day of June, 1914, that défend- 
ants were to discharge ail their debts existing on June 1, 1914; furnish 
plaintiff évidence of title to their properties, défendants to remain in 
possession to July 30, 1914, maintaining the businesses as going con- 
cerns, but should be deemed from the Ist day of June, 1914, to hâve 
been carrying on such businesses on behalf of the plaintiff herein, 
and should respectively account and be entitled to be indemnified ac- 
cordingly. 

The contract was as f ollows : 

"Thls agreement made the elghteenth day of .Tune one tliousand and nine hnn- 
<lred and fourteeii, between J. Lindenberger, Iiicorporated, a company incor- 
porated under the laws of the state of Oregon in tlie United States of America, 
the Lindenberger Paeklng Company, a company Ineorporated under the laws 
of tlie State of Washington in the said lînlted States and the West Coast 
Trading Company, a eompany ineorporated under tlie laws of the said state 
of Waslilngton (whlch three companies are hereinafter colleetively referred 
to as the Vendor Companies) by Hermann Lindenbergei-, their attorney of 
the first part, J. Lindenberger of 31 Georgenkireh Strasse. Berlin, a flrm duly 
registered according to German law, of the second part, and the Lindenberger 
Cold Storage & Canning Company, Limited (hereafter referred to as the Pur- 
cliasing Company) of the third part: Whereas the Vendor Companies hâve 
their resi>ective lieadquarters at Seattle in the said United States and for 
some timo past they hâve eaeh of them been carrying on business at varions 
places on or near to the West Coast of the said United States; and whereas 
the business so carried on by J. Llndenbei'ger, ineorporated, lias been the busi- 
ness of catching, freezing, plekling, curing and cold storage of flsh and other 
produce and the manufacture of ice and other subsidiary businesses and the 
business so cariied on by the Ijlndenberger PacUing Company has been the 
business of packing and canning fish and other subsidiary businesses, and the 
business so carried on by the West Coast Trading Company has been the 
business of a gênerai merchandlse store and other subsidiary businesses; and 
whereas ail the said businesses hâve been worked and carried on in conjunc- 
tion and the profits derived therefrom pooled ; and wliereas in connection with 
the said businesses the Vendor Companies or some or one of them are en- 
titled to the lands or rights and privilèges over lands of wlilch short particu- 
lars are set forth in the sehedule hereto; and whereas the Purchaslng Com- 
pany has been formed In England under the Comiianles Acts 1908 and 1913 
with a nominal capital of two hundred and flfty thotisand pounds divldod into 
one hundred and twenty-flve tliousand cumulative particlpating préférence 
shares of one pound each and one hundred and twenty-five thousand ordinary 
shares of one pound eacli, with a vlew amongst other thlngs to the acquisition 
of the said businesses ; and whereas by clause 3 of the articles of association 
of the Purchaslng Company It Is provided that the Purchaslng Company shall 
enter into the agreement thereln referred to, being this agreement ; and where- 
as the said J. Lindenberger has agreed to join in tliese présents for the pur- 
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poses of entering into the agreement on tlieir part herelnafter contained : Now 
it is hereby agreed as foUows : 

"1. The Vendor Conipanles shall sell and the Purchasing Company shall 
purehase as from the first day of June one thousand nine hundred and four- 
teen : 

"First, the good will of the said businesses and each of theni with the right 
to use tlie name Llndenberger as part of the naaie of the Purchasing Com- 
pany and to represent the Purchasing Company as carrying on the said busi- 
nesses in continuation of and succession to the "'.'eudor Companies respectlvely 
and ail trade-marks and registered labels or brands connected witli the said 
businesses or any of them. 

"Secondly, ail the lands and rlghts and privilèges over or in regard to lands 
of which short partlculars are set out in the schedule hereto. 

"Thlrdly, ail the plant machinery, office furnlture, patents, licenses. horses, 
wagons, carts, implements, and utenslls, ships, barges, beats, launohes and 
scows and the tackle and pulleys connected thei"ewlth, ail flshing nets and taek- 
le and ail other existing and necessary articles of every description requlslte 
for carrying on the business which the Vendor Companies or any of them are, 
is or may be entitled in connection with the said businesses or any of them. 

"Fourthly, the fuU beneflt of ail pendljig coutracts and engagements to which 
the Vendor Companies or any of them are, is or may be entitled In connection 
with the said businesses or any of them. 

"Fifthly, ail other property or rights and privilèges of everj' or any de- 
scription to which the Vendor Companies or any of them are, is or may be en- 
titled in connection With the said businesses or any of them, provided always 
that there shall be deemed to be excepted out of the sale hereby agreed to be 
made (llrst) ail the book and other debts owing to the Vendor Companies, or any 
of them, in connection with the said businesses, or any of them, on the said 
tirst day of June, one thousand nine hundred and fourteen, and the full beneflt 
of ail securities for such book debts, and (secondly) ail cash in hand and at 
the bank and ail bills and notes of the Vendor Companies or any of them in 
connection with the said businesses or any of them on the same day. 

"2. Part of the considération for the said sale shall be the sum of one hun- 
dred and eighty-nine thousand pounds which shall be paid and satisfled as 
follows, namely: As to the sum of sixty-flve thousand pounds by the allot- 
nient to the Vendor Comiianies, or one of them, or their respective nominees, 
of sixty-flve thousand fully paid-up cumulative partlcipating préférence shares 
of one pound each In the capital of the Purchasing Company to be numbered 
1 to 65,000, inclusive, and as to the sum of one hundred and twenty-four thou- 
sand iKJunds by the allotment to the Vendor Companies or one of them or their 
respective nominees of one hundred and twent.v-four thousand fully paid-up 
ordinary shares of one pound each in the capital of the Purchasing Company, 
to be numbered 1 to 124,000, inclusive. As between the ^'endor Companies 
the said sixty-flve thousand préférence shares and the said one hundred and 
twenty-four thousand ordinary shares shall be dlvlded as shown in the fol- 
lowing table, namely : 



Name of Vendor 


Number of Préférence Shares to 


Number of Ordinary Shares to 


Company. 


be AUotted to Each Company 


be Allotted to Each Company 




or its Nominees and Denoting 


or its Nominees and Denoting 




Numbers of Such Shares. 


Numbers of Such Shares. 


J. Lindenberger, In- 


32,cno 


65,000 


ccrporated 


Nos. 1 to 32.000, inclusive 


Nos. 1 to 63,000, Inclusive 


The Lindenberger 


.30,000 


54,000 


Packing Company 


Nos. 32,001 to 62,000, inclusive 


Nos. 65,001 to 119,000, inclusive 


The West Coast 


3,0CO 


5,000 


Trading Company 


Nos. 62,001 to 65,000, inclusive 


Nos. 119,001 to 124,000, inclusive 



"The resldue of the considération shall be the ainount expended by the Ven- 
dor Companies, respectlvely, before the first day of June, one thousand nine 
hundred and fourteen, in making préparation for the new season's pack over 
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and above the value of twenty-thousand dollars, which is to be for the beneflt 
of the Company. Such amount If not otherwlse agreed on Is to be determined 
by a single arbitrator In aecordance with the Arbitration Act 1889, provlded 
that the conipany shall only be called upon to niake such payment as and 
when It receives funds through the sale of its stock. 

"3. The Vendor Companies shall imdertake to pay and satisfy ail their 
debts and llabillties In connection wlth the said businesses, or any of them, ex- 
isting on the said first day of June, one thousand nlne hundred and fonrteen. 

"4. The Vendor Companies shall furnish to the Purchasing Company such 
évidence as the Purchasing Company shall reasonably reiiuire that the Vendor 
Companies, or some or one of them, huve or lias a good title to the lands and 
rights or privilèges over land of which short particulars are set ont in the 
schedule hereto, and until such lands and rights and privilèges over lands hâve 
been vested in or transferred to the Purchasing Company according to Ameri- 
can law the snid one hundred and twenty-four thousand ordiuary shares part 
of the purchase considération .shall not be allotted to or vested in them. 

"5. Copies of tlie license.s, permits or other documents under which the Ven- 
dor Companies are entitled to the rights and privilèges, of which short par- 
tlculars are set out in the second, third, fourth and fifth parts of the said 
schedule hereto, having Been supplied to the solicitors of the Purchasing Com- 
pany, the purchasing conipany shall be deeuied to hâve fuU notice of the con- 
tents and effect of such licenses, permits and othér documents and of the rights 
and privilèges conferred thereby. ' 

"6. The Vendor Companies shall respeotively exécute and do, or coneur in 
exeeuting and doing, ail such deefls, instruments, acts or things as shall be 
necessary or reasonably proper to enable the said respective rights and privi- 
lèges to be vested In or transferred to the Purchasing Company or as it shall 
direct. 

"7. The purchase shall be completed on the thirtieth day of July, one thou- 
sand nlne hundred and fourteen, pt the office at Cecil House, Holburn Viaduct, 
in the city of London, of Messrs. C. Urquhart Flsher & Co., solicitors, when 
possession of the premises shall as far as practicable be given to the Purchas- 
ing Company, and the considération aforesaid shall be paid and satisiied sub- 
ject to the provisions of this agreement, and thereupon the Vendor Companies 
and ail other necessary parties, if any, shall exécute and do ail assurances 
and things necessary for vesting the premises in the Purchasing Company 
and giving to it the full benéfit of this agreement as shall be reasonably re- 
quired. 

"8. Possession of the said premises shall be retained by the Vendor Com- 
panies respectlvely up to the said thirtieth day of July, one thousand nine 
hundred and fourteen, and in the meantime they shall respectlvely carry on 
the said respective businesses in the same manner as heretotore and so as to 
maintain the same as going concerns, and they shall respectlvely as froui the 
said flrst day of June, one thousand nine hundred and fourteen, be deemed 
to haVe been and to be carrying on such businesses on behalf of the Purchasing 
Company and shall respectlvely account and be entitled to be Indemnified ac- 
cordingly. 

"9. For the purpose of ascertaining stamp duty payable in respect hereof 
the property locally situate out of the United Kingdom and the goods, chattels 
and other effects capable of manual delivery and forming part of the purchase 
property shall be taken to be of the value of £189,000. 

"10. The Vendor Companies and tlie said J. Lindenberger shall enter into a 
joint and several covcnant with the Purchasing Company for the beneflt of the 
members thereof holding i)i'eference siiares in the Purchasing Company, guar- 
anteeing that the net profits of the Purchasing Company in respect of the said 
businesses during each of the iive years foUowing the tliirty-flrst day of De- 
cember, one thousand nine hundred and fourteen, shall amount to such a sum 
as will enable a dividend of not less than seven per cent, per aniuim to be paid 
on the capital for the time being paid up or credited as paid up on the préf- 
érence shares in the Purchasing Company which inay for the time being bave 
been issued, and that if there shall be no profits or a deficiency of profits, in 
any of such five years the Vendor Companies, or some or one of them, or their 
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respective successors or assigna, or the said J. IJndenberger, shall Immediatelj- 
after the same shall hâve been ascertained and notice thereof given to the 
Vendor Companies, or the said J. Hndenberger, In manner hereinafter pro- 
vided for, pay to the Purehaslng Company in trust for the members thereof 
for the tlme being holding préférence sharés in the Purehaslng Company a 
sum sufflcient to make up the amouut guaranteed. The eertiflcate In writing 
of the audltor or audltors for the tlme being of the Purehaslng Company, as to 
the amount at any tlme payable under this clause shall as agalnst the respec- 
tive A'endor Companies or the said J. Llndenberger,, be conclusive évidence 
thereof for the purposes of this clause. L'ntil the said perlod of flve years 
shall hâve explred and thereafter until the whole of the amount or amounts 
(If any) payable under this clause shall hâve been fuUy pald and satlsfled 
flfteen thousand of the préférence shares and fifty thousand of the ordinary 
shares in the Purehaslng Company to be allotted as part of the purchase con- 
sidération shall stand charged with and be a security for the amounts pay- 
able under this clause and the certlflcates for such préférence and ordinary 
shates shall for the purpose of giving efifect to such charge be deposited and 
remalh wlth the bankers for the time being of the Purehaslng Company. 

"11. The valldlty of this agreenient shall not be impeached on the ground 
that the Vendor Companies, or any of thenj, or any dlrector or directors of 
the Vendor Companies, or any of them, as promoters or otherwlse, stand In 
the fldueiary relation to the Purehaslng Company, or that the directors of 
the Purehaslng Company by reason of any of them being a dlrector or directors 
«f or otherwlse interested In the Vendor Companies, or any of them, or for 
any other reason, do not constitute an indepèndent board. 

"12. TJnless before the thlrtieth day of July next the Purehaslng Company 
shail hâve become entltled to commence business elther 6f the parties hereto 
may by notice in veriting to the other détermine this agreement, and such 
détermination shall not ^ve rlse to any clàlm for compensation expenses or 
otherwlse. 

"13. Any notice hereunder may be served on the Vendor Companies by send- 
Ing the same through the post addressed to the Vendor Companies, care of 
Messrs. J. Llndenberger, 31 Georgenkireh Strasse; 'aforesald, and shall be 
deemed to hâve been served at the expiration of seven days after the same 
Is posted. 

"14. This agreement Is to be construed and take effect as a contract made in 
England and in accordance with the law of Bngland, and the Vendor Com^ 
panies hereby respectively submit to the jurlsdlction of the Hlgh Court of 
Justice In England and hereby respectively appoint Keuters Bank, Mmlted, of 
43 Coleman Street in the clty of Londori, and every officer or clerk for the 
time being of that bank, to be the agent in London of the Vendor Companies, 
respectively, for the purpose of accepting service onbehalf of the Vendor 
Companies, respectively, of any writ, notice, order, judgment or other légal 
process or document in respect of any matter arising out of this agreement, 
and such appointment shall not be révocable, and service of any document on 
such appointée shall be deemed to be good service on the Vendor Companies, 
respectively, for ail purposes, and the Vendor Companies respectively elect 
domicile at the registered office of the said bànk. 

"15. The Purehaslng Company shall cause this agreement to be duly flled 
with the reglstrar of companies pursuant to section 88 of the Companies (Con- 
solidation) Act 1908, and also in case of shares allotted to the nominees of the 
Vendor Companies, or any of them, shall cause a sufflcient contract to be so 
fded eonstituting the title of such nominees. 

"l6. This agreement is provisional only and is not to become absolute unless 
and until the company has become entitled to commence business. 

"In witness whereof the said Hermann Llndenberger as attorney for and on 
behalf of J. Llndenberger, Incorporated, the Llndenberger Packing Company 
and West Coast Trading Company, Incorpprated, has hereunto set hls hand 
and seal, and the said Hermann Llndenberger, as a partner in the registered 
flrm Qf J. Llndenberger duly authorlzed in that behalf, has hereunto set his 
hand and seal, and the Llndenberger Oold Storage & Cannlng Company, Lim- 
ited, lias caused its commou seal to be hereto affixed the day and year ûiat 
above writtea. 
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"The Schedule Above Referred to. 

"First Part. 

"1. Land and. Keail Property Owned In Fee Simple. 

"Site of eold storage plant In the city o£ AStoria, eounty of Clatsop, state of 
Oregon. 

"Ail of lots numbere,d three (3) and four' (4) In block seven (7) also ail and 
slngular the tldelattd and wharfing rights, privilèges and easements north and 
In front of the sald lots numbered three (P.) and four (4) to the ships' channel 
f)î the Oolumbia rivej-, àll Ih the clty of Astorla as laid out and recorded by 
John MeClure in the said comity, and State save and except therefrom so much 
of the abovè lahd as was hei-etofore conveyed by Charles H. Page on the 2,5th 
of September, 1900, to one J. J. Kémiey, as recorded in Book Forty, page 358, 
Deeds of Clatsop County, Oi-ëgon (being a strlp of ten feet north and south 
and one hundred feet east.aiid -i^'est off of the south end of sald lots), subject 
to that certain riglit of Way to the Astorla & Columbla River Railroad Com- 
pany, execùted on the 18th day of Aprll, l895, by E. C. Crow. 

"2. Freehold Property on Nushagak River, Alaska. 

"A pièce of land located at Snag Point, Alaska, on the west bank of Nushagak 
Bay, d^sçrlbed as follows : 'Beglunlng at post at hlgh-water mark on Nushagak 
river, Alaska, at a place known as Big Petes lot In Fred town at a plne post 
HxS marked No. 1 S. W. ; thence to post No. 2 (N. W. 500 W. 365 feet) ; thence 
to No. 3 post S. 76ÇH>F. 355 feet; thence to post No. 4 (S. 700 W. 188),; thence 
to No. 1 post S. 8500 W. 218/ The corners of this tract of land are or were 
niarked by posts 3x3 soantlli>g, and marked as foUows: 'No. 1 S. W.,' 'No. 2 N. 
W.,' 'No. 3 N. E.,' 'No. 4 S. E.,' formerly the property of Emll Anderson of Snag 
Point aforesald, and sold to J. Llndenberger, Incorporated, by deed dated 27th 
May, 1910. 

"Second Part. 

"Rlghts and Privilèges Ovef Sites of Cannery Plant. 

"1. Site of Cannery Plant at Craig, Alaska. 

"Permission to use a tract of ground lylng on the west coast of Prince of 
Wales Island, deseribed as ail that portion of the Craig town site (exclusive 
of streets) lying between mean hlgh-tide Une on the north and west Main 
Street on the south and Third street on east, containing wlthln its limits the 
original area 600 feet long and 300 feet wide as surveyed and granted under 
permit of W. A. LaugvlUe, February 4, 1908, for mild-cure and cannery pur- 
I>oses for the; pui-pose of maintainliig and operating a salmon cannery mild- 
cure plant and nierchandlse store under a spécial use permit dated the Ist 
April, 1913. Rent payable $100 aniiually. 

"Right to use a flume right of way over a strlp of land 8 feet wlde extendlng 
in an easte'rly direction from the .said cannery at Craig for a distance of 7,780 
feet, for the purpose of maintainlng a pipe Une or flume to convey f resh water 
under a spécial use permit dated thé Ist January, 1912. No rent payable while 
public receives use of water free. 

"2. Site of Cannery Plant at Roe Point, Behm Canal, Alaska. 

"Right to use 17.23 acres located on the éast shore of Behm canal, approxl- 
mately 3 miles south of Roe point mainland Vv'ithln the Tongass National For- 
est, Alaska, for the purpose b£ a commercial fish cannery under a spécial use 
permit dated tlie 16th October, 1911. Rent payable $25 annually. 

"Right to use a flume right of way oVer lànds beginnlng near the left bank 
of the creek at the intersection of the bank Une of the cannery site survey, 
thence extendlng up the right bànk of the creek a distance of 1,522 feet In 
length and 25 feet wlde an area of .9 aCres located on the east shore of Behm 
canal, appi-oximately threë miles south of Roe point mainland and wlthln the 
Tongass National Forest aforesald for tlie purpose of conducting waters to the 
last mentloned cannery under a spécial usô' permit dated the lOth June, 1913. 
Rent payable $5 annually. 
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"Thlrd Part. 
"Rifrhts and Privilèges over Sites of C!old Storage Plant 

•n. Site of Cold Storase Plant and Wharf at PlttsTjurg (Formerly Black 
Diamond) State of Californla. 

"Rlght to erect, construct and malntain a wharf on certain overflowed and 
submergea lands belonging to the state of Californla bordering on the San 
Joaquin river, situated in townsbip number six In the county of Contra Costa, 
State of Californla and descrlbed as belng withln the foUowing boundaries, to 
wlt: Beglnning at a point where the prolongation of the east Une of Black 
Diamond street in the town of New York Landing Intersects the southem shore 
of San Joaquin slough ; thence north 16% degrees to ships' channel ; thence 
at right angles westerly 125 feet; thence southerly at rigbt angles 75 feet; 
thence at right angles easterly 75 feet; thence southerly and on line of the 
west Une of Black Diamond street to the southem shore Une ; thence at right 
angles easterly 50 feet Into place of beginnlng, containlng an area of 12,000 
square feet more or less and sltuate In Judicial townshlp nuinber six and in 
Superviser district number four Contra Costa county, state of Oallfomia, and 
to take toll for the use of the same for a term of twenty years under a Ucense 
or grant of the board of supervisors of tlie sald county of Contra Costa, dated 
16th March, 1896. 

•'Immedlately south of and adjolnlng at the shore line of the Plttsburg 
property held by franchise a lot owned by J. Lindenberger, Incorporated, de- 
scription of which Is as follows: 

"Ail that certain lot, pièce or parcel of Innd sltuate, lylng and belng In the 
town of Black Diamond, now the city of Plttsburg, county of Contra Costa, 
state of Californla and more partlcularly described as follows, to wlt: 

"Lot No. 2 in block No. 21 under Hooper's addition to Ihe town of New York 
Landing (now the dty of Plttsburg) in sald county of Contra Costa as sama 
is laid down and delineated npon a certain map or plan thereof and fllëd in 
the office of the county recorder of sald county of Contra Costa on the lOth 
day of September, 1903. 

"This lot is approximateiy 33 feet on Front street by 75 feet deep extendiug 
to the shore Une of San Joaquin slough. 

"2. Site of Cold Storage Plant at Cralg Aforesald. 

"Rights to use the thereln described lands situated near and adjolnlng the 
Llndenberger mlld-cure plant at Flsh Kgg for the puniose of constructing 
and operating a flsh cannery under a spécial use permit dated the 14tii Decem- 
ber, 19U. Bent payable $25 annually. 

"Fourth Part. 

"Rights and Privilèges over Merchandise Store at Cralg Aforesald. 

"Right to use a tract of land 264 by 600 feet aud erect thereon one cold 
storage building 30 by 40 feet and a lumber dwelling and store building 16 by 
20 feet. located on the North side of Bergman Island near Egg Island at the 
south end of Klawak Inlet on the west coast of Prince of Wales Island, Alaska, 
for the purpose of conductlng a flsh curing establishment and a gênerai nier- 
chandlse store, under a spécial privilège agreement dated 21st Nov. lOOS. 
Bent payable $20 annually. 

"Fifth Part. 

"Rights and Privilèges In Respect of Flsh Trap Locations and Cabln Sites. 

"Thlrty-one flsh trap locations. 

"The rlght to use thlrty-one tracts of land, each 300 by 200 feet, as cabln 
sites under spécial use permlts of various dates. Rent payable $3 annually 
In respect of each cabln site. Herniann IJndenbeiger, 

".igent and Attorney. [Ij. S.] 

"Signed, sealed and dellvered by J. Lindenberger, Incorporated, the Llnden- 
berger Packlng Company ahd West Coast Trading Company, Incorporated, by 



550 235 FEDERAL REPORTER 

Hermann Lindenberger, tlieir attorney, duly authorlzed in that belialf, In the 
présence of Kenelin H. H. Smith, Ceci! House, Holboni Viaduet, London, E. C, 
SoUcitor. Hermann ]Jndenberger, 

"Partner of tbe Firm of J. Llndenberger. [L. S.] 

"Slgned, sealed and delivered by the sald J: Llndenberger, by Hermann I-ln- 
deuberger, a partner in such flrm duly authorized in that behalf, in the prés- 
ence of Kenelm H. H. Smith. 

"The common seal of the Lindenbergef Cold Storage & Cannlng Company, 
Limited, was hereto affixed in the présence of Samuel Welss, A. W. Hajduska, 
Dlrectors. William E. Stone, Secretary Pro Tem. [Seal.]" 

It is further alleged that plaintifï has performed its part of the con- 
tract, paying the vendor companies £189,000, as part considération, 
a part being by the allotrnent, issuance, and delivery of preferred and 
common shares of stock in the plaintiff company ; that plaintifï has 
paid the residue of the considération, that is, the expense, prior to 
June Ist, of preparing for the new season's pack over and above 
$20,000; that plaintiff tried to sell its shares, but has received no 
funds therefor; that this has been prevented by défendants' f-ailure 
to perform; that plaintiff has made the registration required of it 
by the contract to entitle it to do business on, and after July 30, 1914, 
and is willing and able to perform its contract ; that, after plaintiff 
had advanced the défendants, and they had expended under para- 
graph 8 of the contract, $100,000, défendants objected to transferring 
the légal title of the properties to plaintiff because of conditions grow- 
ing out of the présent European war, finally, on February 24, 1915, 
refusing to so transfer or surrender possession, or aceount for the 
income of the businesses since June 1, 1914; that défendants hâve con- 
spired to avoid the contract, dissolving the three Vendor Companies, 
transferring the properties in question to the défendants Bernard 
Lindenberger and Hermann Lindenberger ; that under section 8 of 
the contract Bernard Lindenberger and Hermann Lindenberger ac- 
cepted employment with the plaintiff as joint managing directqrs, tak- 
ing constructive possession for plaintiff of ail the properties alleged 
to be of the value of $925,000; that thèse individuals hâve organized 
a new corporation, the défendant Lindenberger Packing Company, to 
which they hâve, in turn, transf erred the property ; that this was donc 
witliout considération, and with full knowledge on the part of such 
company of the contract with plaintiff; that défendants' company 
has conducted the business since June 1, 1914, and refused to aceount 
to plaintiff for the funds obtained therefrom. 

The défendants J. Lindenberger, a firm registered according to the 
German law, and Hermann Lindenberger, subjects of Germany, were 
dismissed by the court from the cause for want of jurisdiction over 
them. 

The Vendor Companies having been dissolved, the Lindenberger 
Packing Company and Bernard Lindenberger answered the amended 
complaint, denying generally the merits of the bill of complaint and 
averring substantially as follows : 

That they admit that Hermann Lindenberger is now a résident 
of the State of Washington, but deny that he was at ail the times in 
question. It is admitted that plaintiff never received any funds from 
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the sale of stock; that the Vendor Companies prepared to carry out 
the contract, and that they now refuse to deliver possession of the 
property described. It is admitted that the Vendor Companies hâve 
been dissolved and hâve transf erred their property to the new American 
Company, the Lindenberger Packing Company, which now holds and 
owns ail the property; that such transf er was made with the plain- 
tiff's consent and full knowledge on the part of ail persons interested 
in the new American company of the conditions of the contract above 
set out, averring that it was with the further knowledge that the 
contract could not be carried out, and without intent to évade any 
of its terms. It is further admitted that, since June 1, 1914, défend- 
ants hâve carried on the businesses as the same were before carried 
on by the Vendor Companies ; that they hâve used the income there- 
from and hâve refused to account to plaintifï therefor. 

It is averred that the défendant company is able to respond in dam- 
ages, and that plaintiff has a full and complète remedy at law for any 
loss sustained; that the answering défendant company was organized 
and took over the property because it became impossible to carry out 
the plan of having the Vendor Companies become one in the English 
Company ; that a meeting of the officers of the plaintiff company was 
to hâve been held July 30, 1914, but that ail plans of the parties to 
this action were ended by the beginning of war; that, prior to the 
beginning of war, Reuters Bank of London advanced to the Vendor 
Companies £20,000, the greater part of which reached them prior 
to the beginning of war; that, on account of the impossibility of car- 
rying out the contract on account of the war, to which ail parties 
agreed, new negotiations were had between the représentative of 
plaintiff and Reuters Bank, resulting in an agreement that the Vendor 
Companies should dissolve, a new American company should be or- 
ganized to take over the property in question and take care of the 
money advanced by the bank (evidently meaning thereby to satisfy 
the bank's claim) ; that in thèse negotiations there was a misunder- 
standing as to the amount of the annual payments to be made the bank, 
those on one part believing the agreement was $5,000 per annum, and 
those on the other part thinking it was £5,000; that prior to the meet- 
ing of the parties to thèse negotiations the Vendor Companies had been 
dissolved, as ail parties were informed and approved; that the repré- 
sentative of the bank in thèse negotiations was to submit the terms 
of this agreement to his principal; that, in pursuance of the agree- 
ment, the Vendor Companies were dissolved, the new American com- 
pany organized, which took over and still holds ail the property of 
the Vendor Companies, and still conducts the businesses thereof. 

The answer avers Reuters Bank to be the only party in interest, 
and tenders the $23,000 then in the registry of the court in part sat- 
isfaction of its claim, tendering a like sum on the ISth day of Decem- 
ber of each year until the full amount is paid. It further avers that 
the défendant Lindenberger Packing Company has assets of over $1,- 
000,000 and debts of less than $350,000; that it would be a hardship 
and inéquitable to be required to repay the bank's claim at one time, 
or other than as arrangea when it was advanced ; that, since the war, 
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Reuters Bank has been compelled to change its name, and îs now 
known as the "British Commercial Bank, Limited." 

Défendants pray that an accounting and receivership be denied ; 
that the injunction against the transfer of its property heretofôre is- 
sued be dissolved; that, upon the payment as tendered and admitted 
to be owing, the ansvvering défendant companies be decreed fully dis- 
charged f rom ail obligations to plaintiff and Reuters Bank ; that thèse 
payments be for the benefit of the plaintiiï or Reuters Bank as their 
interests may appear ; and that the plaintiff be enjoined from ob- 
taining the money in, or to be paid into, the registry of the court 
until it shall interplead the bank. 

The affirmative allégations of the answer and cross-complaint are 
denied by the plaintiff. 

It is clear from the évidence that any negotiations between Kenelm 
H. H. Smith and the défendants in December, 1914, looking to an ad- 
justment and settlement of différences between the défendants, plain- 
tiff, and Reuters Bank, were not consummated. It is clear that the 
Vendor Companies hâve been dissolved, and ail their property and 
interests which were the subject-matter of the contract are now owned 
and held by the défendant Lindenberger Packing Company, a cor- 
poration ; that it took the same with full notice and knowledge on 
its own behalf and ail persons interested in it of plaintiff's rights, if 
any, in such property under its contract with the Vendor Companies. 
War between England and Germany was declared August 4, 1914. 

Only such évidence will be stated as is necessary to apply the court' s 
findings and conclusions. A comprehensive statement will not be 
attempted. 

[1,2] Défendants' first contention is that the plaintiff company was 
never authorized to do business and, consequently, to maintain this suit 
under the express terms of the sixteenth section of the contract. In 
order to obtain the certificate from the registrar entitling the company 
to transact business, which certificate is referred to in the évidence as 
the "blue certificate," it was represented to the registrar of joint-stock 
companies that the qualification shares of certain of the directors had 
been paid for in cash, wh-ereas this was not true. Section 87 of the 
ConsoHdated Companies Act of 1908 provides : 

"(2) The registrar of companies shall, on the fillng of this statutory déclara- 
tion, certlfy that tUe company is entitled to commence business, and that cer- 
tificate shall be conclusive évidence that the company Is so entitled." 

The concluding language of this section is very like that of section 
17 of the original act of 1862 : 

"The certificate of incoi-poration of any company by the registrar shall be 
conclusive évidence that ail the réquisitions of this act in respect to registra- 
tion hâve been complled with. 

No case has been called to the court's attention, interpreting sec- 
tion 87. 

Section 17 was under considération in Re National Debenture & As- 
sets Corporation (1891) 2 Chanc. SOS, where it was held, in effect, 
that the certificate, while conclusive as to the incidents of registra- 
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tion — that is, the regularity of the procédure— was not conclusive as 
to the jurisdiction of the registrar to issue the certificate ; that the 
law required the signatures of seven to the articles, when only six 
had signed, and the registrar was deceived as to this, and thereby in- 
duced to issue the certificate; that it was not conclusive. This case 
was reversed upon appeal upon the facts. The appellate court evi- 
dently conceded the correctness of the ruling as a raatter of law. 
After this décision, the section was amended to read: 

"The certifleate of incorporation giveii by tlie registrar in re.spect to any 
association shall be conclusive évidence that ail the requlrenients of this act 
in resiiect of registration or matters précèdent or Incidental thereto hâve been 
coinplied with and that the association is a company authorlzed to be register- 
ed and duly registered under this act." Section 17, Act of 1908. 

It has been argued upon the défendants' part, on the authority of 
the foregoing case, that, the registrar having been misled by the in- 
corporators' représentations that the qualifying shares of stock of 
certain of the directors were paid for in cash — the registrar being 
thereby induced to issue the blue certificate — he did not hâve jurisdic- 
tion to issue the certificate, and the plaintifif company never became 
entitled to transact business. I cannot so hold. While the language of 
the two sections — 17 and 87 — is similar, there is this important dis- 
tinction: Section 17 makes the certificate of incorporation conclu- 
sive, évidence that ail réquisitions of the Act in respect to registration 
hâve been complied with. The court held, in efifect, that the require- 
ment of the act went to procédure, and that fraud was something out- 
side of the act, and that the certificate was not conclusive against it. 
But the provision of section 87 is not that the certificate shall be con- 
clusive évidence of facts, but that it shall be conclusive évidence of the 
ultimate right to do business, which necessarily includes précèdent 
regularity in ail matters of law and fact. 

ît is also true that Hermann Lindenberger, acting for the défend- 
ants in the incorporation of the plaintiff company, would be pre- 
sumed to know the law of England, and that, if there was anything 
wrongful in securing the blue certificate, through him, the défendants 
are chargeable with it, and cannot take advantage of that wrong. 

Défendants' next contention is that the contract became void 
at thé outbreak of the war. This question is also afifected by the Trad- 
ing with the Enemy Acts, passed by Parliament at différent times 
since the beginning of the war. If the contract were alone between 
subjects of belligerents, opposed in war, it would doubtless be the 
court's duty to stay, or suspend, proceedings until the conclusion of 
peace. But the défendants are citizens of the United States, the con- 
tract being between citizens of the United States, an English corpo-^ 
ration and a German firm. Paragraph 10 of the sales contract pro- 
vides: 

"The Vendor Conipanies and the said J. Lindenberger shall enter into a 
joint and several eoveiiant with the Purchaslng Company for the benefitof 
the nienibers thereof holding préférence shares in the Purchaslng Conipany 
guaranteelng that the net profits of the Purchaslng Company in respect oî the 
said businesses during each of the five years foUowing the thlrty-first day of 
December, one thousand nine huiidred and fourteen, shall aiuount to such a 
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sum as wlU enable a dividend of not less than seven per cent, per annum to 
be paid on the capital for the tlme being pald up or eredlted as pald up on 
the préférence shares In the Purchaslng Company, which may for the tlme 
being hâve been issued, and that if there shall be no profits, or a deficlency 
of profits, in any of such five years the Vendor Conipanles, or some or one 
of them or their respective successors or assigns, or the sald J. Lindenberger, 
shall Immedlately after the same shall hâve been ascertained and notice there- 
Of given to the Vendor Compaules, or the sald J. Lindenberger, in manner 
hereinafter provided for, pay to the Purchasing Company in trust for the 
members thereof for the time being, holding préférence shares in the Purchas- 
ing Company, a sum suflieient to make up the amount guaranteed. The cer- 
tlfleate in writing of the auditor, or auditors, for the time being of the Pur- 
chasing Company as to the amount at any time payable under this clause shall, 
as against the respective Vendor Companies or the said J. Lindenberger, be 
conclusive évidence thereof for the purposes of this clause. Until the said 
period of five years shall bave expired and thereafter until the whole of the 
amount, or amounts (if any), payable under this clause shall hâve been fully 
paid and sati,sfied flfteen thousand of the préférence shares and fifty thousand 
of the ordinary shares in the Purchaslng Company to be allotted as part of 
the purchase considération shall stand charged with and be security for the 
amounts payable under this clause and the certiflcates for such préférence and 
ordinary shares shall, for the purpose of giving effect to such charge, be de- 
posited and remain with the bankers for the tinie being of the Purchasing 
Company." 

Section 103 of the articles of association of the plaintiff company 
provides : 

"The sald Bernard Lindenberger and Hennann Lindenberger shall be the 
flrst managing directors and shall hold office as such managing direetors for 
the period of flve years from the incorporation of the company if they re- 
spectively so long live." 

The agreement for sale to the plaintiff company provides : 

"14. This agreement is to be eonstrued and take effect as a contra et made 
in Eugland and In accordance with the law of Englaud, and the Vendor Com- 
panies hereby respectively submit to the jurisdictioii of the Hlgh Court of 
Justice in Eugland and hereby respectively appoint Reuters Bank, Limited, of 
43 Coleman street In the city of London and every officer or clerk for the time 
being of that bank to be the agent in London of the Vendor Companies respec- 
tively for the purpose o( accepting service on behalf of the Vendor Companies 
respectively of any writ, notice, order, judgment or other légal process or docu- 
ment in respect of any matter arlslng out of this agreement, and .such appoint- 
ment shall not be revocable, and service of any document on such appointée 
shall be deemed to be good service on the Vendor Companies respectively for 
ail purposes, and the Vendor Companies respectively elect domicile at the 
reglstered office of the said bank." 

It is agreed that contracts entered into prior to the war which, in 
their future performance, involved trading with the enemy or com- 
mercial intercourse with the enemy were rendered void by the out- 
break of war ; that contracts which hâve been performed and under 
which an alien enemy has become indebted to a British subject prior 
to the war can be enforced by the British subject in a British court, 
and that an alien enemy's right to enforce a contract with a British 
subject is suspended during the war. 

At common law, an alien enemy was a person of any nation- 
ality residing or carrying on business in enemy countries. This com- 
mon-law définition has been modified by the Trading with the Enemy 
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Acts, particularly by the Acts of December 23, 1915, and January 27, 
1916. The first-mentioned act provides: 

"1. (1) His Majesty may by proclamation prohibit ail persons or bodies of 
persons, incorporated or unlncorporated, résident, carrying on business or be- 
ing in the United Kingdom from trading with any persons or bodies of persons 
not résident or carrying on business in eneniy territory or in territory in the 
occupation of the enemy (other than persons or bodies of persons, Incorporated 
or unlncorporated, residing or carrying on business solely within His Majesty's 
dominions) wherever by reason of the enemy nationality or encmy association 
of such persons or bodies of persons, incorporated or unlncorporated, it appears 
to His Majesty expédient so to do, and if any person acts in contravention of 
any such proclamation he shall be guUty of a niisdemeanor triable and pun- 
ishable in like manner as the offense of trading with the enemy. • * * 

"(3) The provisions of the Trading with the Enemy Acts, 1914 and 1915, 
and of the Customs(War Powers) (No. 2) Act 1915, and ail other enaetments 
relating to trading with the enemy, shall, subject to such exceptions and 
adaptations as nuay be prescribed by order in council, apply in respect of such 
persons and bodies of ijersons as aforesaid as if for référence therein to trad- 
ing with the enemy there were substituted références to trading with such per- 
sons and bodies of persons as aforesaid, and for références to enemies there 
was substituted références to such persons and bodies of persons as aforesaid, 
and for références to offenses under the Trading with the Enemy Acts, 1914 
and 1915, or any of those acts, there were substituted références to offenses un-, 
der this act." 

Counsel hâve informed the court that no case has been found in- 
volving the enforcement of an executory tripartite agreement, such 
as the one in question, where two of the parties are subjects of coun- 
tries opposed to one another in war — that is, each an alien enemy of 
the other — and the third party a citizen of a neutral state. 

In Janson and Dreifontein ConsoHdated Mines (1902 Appeal Cases, 
484 at 509) the House of Lords held that : "War * * * dissolves 
ail contracts which involve trading with the enemy." In this déci- 
sion the court relied upon Esposito and Bowden (7 Ellis & Blackburn, 
763), which was a case where a neutral shipowner contracted with 
the défendant, a British subject, to load a cargo at Odessa, a Russian 
port, for England, before it could be loaded, the Crimean War in- 
tervened, in which England and Russia were opposed. It was held 
that the contract was rendered invalid at the outbreak of war. The 
court said : 

"If an agreement be made to do an act lawful at the tlme of such agree- 
ment, but atterwards, and before the performance of the act, the performance 
be rendered unlawful by the government of the country, the agreement Is ab- 
solutely dlssolved." 

Zinc Corporation, Ltd., v. Hirsch (1916, 1 K. B., at 556) was a case 
where a German firm had contracted, before the war, to take for a 
term of years the entire output of zinc concentrâtes from an English 
Company. For the German firm it was contended, under certain pro- 
visions in the contract, that the effect of the war was to suspend de- 
livery until the end of the war. The court held the contract was dis- 
solved by the war, as, were the contention to prevail, the efïect would 
be to store the output for the enemy. The court said : 

"The resuit is that the outbreali of war lias dlssolved the contract between 
the parties as far as regards future performance after August 4, 1914. The 
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remedy of either skie for what Imd prevlously bcen earried out remains In 
abeyance until tlie ternilnation of the war." : 

The court, at page 560, said : 

"Thls agreement being incapable of contlnued pprfornianoe durlng the war, 
the end of whicii oaimot be foreseen, is prima faoie dissolved, abrogated, and 
avolded by the war." 

In the Appeal Cases (1916, at page 510) it is said: 

"With regard to tlie effect of a déclaration of war, there is certainly, how- 
ever, one presmnptlon. It has been expressed in varions décisions, but it was 
clearly stated by Lush, J., in Geipel and Sinith : 'A state of war mUst be pre- 
sumed to be likely to continue so long, and so to disturb the commerce of 
merchants as to defeat and destroy the object of a commercial adventure like 
thls.'" 

To the same effect is Distington Haematite Iron Co. (1916) W. 
N. 117. 

In Porter v. Freudenberg (1915 1 K. B. Division, 857), the 
question being whether a British subject had the right to sue an alien 
enemy, the court says (at page 880) : 

"Prima facie, there seems no possible reason why the law should accord 
immunity duriug hostillties to the alien enemy agaiust the payment of just 
debts or demands due British or nentral subjects. The common law suspend- 
ing the alien enemies' right of action is based upon public pollcy, but when 
considérations of public polioy are apparent, it would justify preventing the 
enforcing of the Britisli neutral subjects to a right of action against the en- 
emy." 

In the case of Rex v. Kupfer (1915, Law Journal, King's Bench 
Division,, vol. 84, page 861), it is said: 

"The firni becanie indebted to a neutral in Ilolland in respect of transactions 
which had taken place between the Frankfurt partners and the neutral. The 
neutral looked to the Frankfurt partners for payment, and there was no sug- 
ge.stion that he had threatened légal proceedlngs against the prisoner in re- 
spect to the debt. Acting upon instructions from hls Frankfurt partners, the 
prisoner, after the date of the proclamation, paid the amount of the debt to 
a flrm of foreign bankers in London, who had a branch in Holland, wlth di- 
rections to them to crédit the neutral through the Holland branch with the 
amount paid to them in London, and the foreign bankers did so crédit the 
neutral. He also paid to the Ixmdon branch of another neutral who earried 
on business in Rotterdam and London the amount of debt owing by liis Ifranli- 
furt partners to the neutral in Rotterdam. « * * 

"Held, that as the effect of payments to the neutrals was to extingulsh the 
obligations of the Frankfurt partners to pay the debts to the neutrals, the 
resources of indlviduals iu Germaiiy were, to tliat extent, augmented and tliose 
of Great Britain diminished, and the payments were therefore for the beuefit 
of an emeny, withln the nieaning of paragrapli 5 of the proclamation." 

"Held, that the worda 'for the benetit of an enemy,' in paragraph 5 of the 
proclamation, were introduced for the purpose of preventing devices, tacties, 
and various meaus by which mercantile houses might seek, but for those 
words, to malce payments indirectly, notwithstanding that there is an express 
prohibition of a direct payment. Tlie words are very wide, and must he con- 
strued to hâve a very wide application, and are intendod to cover the making 
of payment to an enemy by any devlce or by any recourse to Indirect means." 

In Continental Tire Company v. Daimier (1915, 1 King's Bench Di- 
vision, page 893), the headnote is as follows : 
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"The plaintiff company was Incorporated in England, and carried on busi- 
ness at their registered offices in Londou. It had a capital of £25,000 in 
£1 sliares. It was formed as a subsldiary eonipany by a Gernian company to 
promote the sale in tlie United lOngdom ot tires made in Germany by the 
German company. AU its directors were German subjects résident in Ger- 
many, and the whole of its shares (except one) were held by German subjects 
residlng in Germany. Held by Lord Reading, C. J., Ixird Cozens, Hardy, M. 
R., Kennedy, L. J. Pilliniore, L. J., and Pickford, L. .7. (Buckley, L. J., dis- 
sentlng) that the company did not change its character of an EngUsh company 
because ot" the outbreak of war; ail the shareholders and directors reslded in 
alien enen:y eountry and became alien enemies ; that once a corporation bas 
heen created in accordance with the requirements of the law, it is an English 
company notwithstanding that ail its shareholders may be aliens ; that pay- 
ment of a debt to a plaintiff company was not a payment to the alien enemy 
shareholders or for their beneflt ; and that the right of the plaintiff! company 
to reeover in an action brought to recover a debt due to them was tlierefore 
not afCected by the fact that practically the whole of the shares were held 
by alien enemies," 

This case involved alone the question of the right of the EngHsh 
company to sue. The question of when, if at ail, the German stock- 
holders would benefit by the recovery was not before the court. The 
last décision was rendered prior to the act of January 27, 1916, above 
ref erred to, which act provides : 

"1. (1) Where it appears to the Board of Trade that the business carried 
on in the United Kingdom by any person, firm or company, is, by reason of 
the enemy nationallty or enemy association of that person, firm or cï>mpany, 
or of the members of that firm or company or any of them, or otherwise, car- 
ried on whoUy or mainly for the benefit of or under the control of enemy sub- 
jects, the Board of Trade shall, unless for any spécial reason it appears to 
them inexpedient to do so, make an order either— 

"(a) Prohibiting the person, firm or company from earrying on the business, 
«xcept for the purposes and subject to the conditions, if any, specifled in the 
order ; or 

"(b) Requiring the business to be wound up." 

In the dissenting opinion in the last-mentioned case, it is pointed 
out that the holding of the majority is contrary to the décision of Jus- 
tice Marshall in Bank of the United States v. Deveaux, 9 U. S. (5 
Cranch), 61, 3 L. Ed. 38. 

War is a very practical science. The thing aimed at — ^both at com- 
mon law and under statutes — is to prevent assistance in any form 
reaching the enemy. The opportunity to take something from the 
enemy is not denied, unless it involves an exchange. Indeed, taking 
from the enemy is one of the practices, if not the objects, of war. 

Under the English law adopted by the contract, and upon which 
alone this phase of the case has been présent ed, the English subject 
may sue and recover from the alien enemy upon contracts which hâve 
been performed prior to the existence of war. It would therefore 
âppear that the plaintiflF could accept the contract of guaranty, pro- 
vided for in paragraph 10, as an English subject, and certainly would 
be permitted to do directly what it could accomplish indirectly by 
means of a suit. 

The contract now before the court does not, therefore, in its 
performance, directly involve trading with thé enemy. That is, the 
spécifie performance prayed would not, if such performance was had, 
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itself be an act of trading with the enemy. If the guaranty of inter- 
est and dividends by the German firm, contemplated by section 10 
of the contract, were enforced, from the German point of view, it 
might constitute trading with the enemy, providing the state of war 
still existed when the guaranty was sought to be enforced. This fact, 
in my opinion, saves the contract from becoming invalid at the out- 
break of war, although it would affect the question of whether the 
contract wag voidable or not and the question of what equity requires 
under the circumstances — questions to be hereafter considered. 

[4] For the défense it is also contended that the foundation and basis 
of the contract has been destroyed by the outbreak of war; that there- 
by the contract was "snapped off," leaving the parties remediless, so 
far as it was concerned, each in the position in which the outbreak 
of the war found them. The object of the Vendor Companies, in 
forming the plaintifï company was to unité, in one company, their 
various businesses, and to establish a London crédit and financial con- 
nection. Prior to the war, the main trade of the Vendor Companies 
was with Germany. The plaintifï company was to acquire the trade 
name of "Lindenberger" and the good will of the Vendor Companies. 

The fîrst EngUsh case in support of this principle, adopting the 
Roman law, is Taylor y. Caldwell, 3 B. & S- S26, 32 L. J. (Q. B.) 
164, which was a case where a company of entertainers had hired the 
Crystal Palace for a certain length of time and, after they had given 
certain performances, it was burned down. The contract was held 
dissolved, neither party remaining under obligations to the other. 

Horlock V. Beal, 1916 Appeal Cases, was a case of a partly executed 
contract. The dependents ôf a sailor sued for his wages, the ship, 
an English vessel, having been detained and confiscated in Germany 
and the sailor having been arrested and imprisoned in Germany dur- 
ing the course of the voyage. The court said : 

"I do not go through fill the décisions, Dut I tlilnk It rlglit to mention the 
case of Krell and Henry, inasmuch as I désire to attàch my respeetful and 
poltjted concurrence In the opinion dellvered by Vaughn Williams, L. J., In 
this passage : 'Whatever may hâve been the limits of the Koman law, the 
case of Nickell and Ashton makes It plnin that the English law applies the 
principle, not only to cases where the performance of the contract becomes im- 
possible by the cessation of existehce of the thlng which is the subject-matter 
of the contract, but also to cases wherç the event which renders the contract 
incapable of performance is the cessation or nonexlstence of an express condi- 
tion or State of things going to the root of the contract' " 

ÏThe case of Kréll and Henry, so pointedly approved in the fore- 
going case, will be considered hereafter.) 
It is further said in this case: 

"When the deed is sought to be made effectuai on an event unexpected to 
both parties, the party seeking to enforce it is unjust and inéquitable In his 
demànd, a,nd when parties bave presupposed some facts or rights to exist, 
or that they wIU hereafter éxlst, as the bàsls of their proceedings, which In 
truth do not exist or are prevented from happening by unforeseen causes ta 
, Jjiutual error, under circuînstaneee , matérial to their charaeter and consé- 
quence, the contract Is on gênerai prlnciples Inoperative and invalid. • • • 
It will be observed that the cohtract so dissolved was not a mère executory con- 
tract, but a contract in part performea.'* 
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Under the contract in the instant case, Hermann Lindenberger, a 
German subject, was to be a managing director of the plaintiff Com- 
pany. Any enemy subject found in England is liable to internment 
and, if interned under the Alien Restriction Act, becomes a prisoner 
of war, and is net entitled to a writ of.habeas corpus. This was held 
in Rex and Vine Street Police Superintendent (1916, 1 K. B. 268), 
the headnote being as follows: 

"A German subject wlio lias obtalned his discharge froin German nationality, 
but has uot become a naturallzed British subject 1^, under the provisions of 
German law, in a prlvileged position, and does not become entirely divested 
of the rights belonging to the natural born Geruian. He is therefore an alien 
enemy. The crown is entitled, in the exercise of its prérogative, to imprison 
an alien enemy, and the King's Bench Division has no jurisdiction to inter- 
fère with the exercise of tlie prérogative. An alien enemy résident in the 
United Kingdom vcho, in the opinion of the executive government, is a person 
hostile to the welf are of this country and is on that açcount Interned may 
properly be described as a prisoner of war, although not a combatant or a spy, 
and, application by him for a writ of haheas corpus vk'ill be refused." 

It is manifest that if such treatment were accorded Hermann Lin- 
denberger, his usefulness as a managing director would be greatly 
impaired. 

In Westlake on International Law (2d Ed. pt. 2, pp. 53, 54) it is said : 

"While the enemy directors, who cannot continue to flll their places while 
their duties would be in abeyance, must be regarded as deprived of that ehar- 
acter from the outbreak." 

In Robinson & Premier Oil Pipe Line, Ltd. (1915, 2 Chancery, p. 
124), it is said : 

"The leamed judge Gray, In the case of Kershaw v. ICelsey, which is re- 
ported in 100 Mass. page 561 [97 Ani. Dec. 124, 1 Am. Rep. 142], states the law 
in our opinion correctly when he says, 'The law of nations as judicially declar- 
«d prohibits ail intercourse between cltizens of tv»-o belligerents which is in- 
consistent with the State of war between their countries,' but we respecttully 
disagree with him when he holds that nothing cornes within that principle ex- 
cept commercial intercourse. That this transaction is such a contingency Is 
clear. The proposed exercise of the vote is for the purpose of obtainlng con- 
trol and management, or a large voice in them, of a British trading company 
which owns, amongst other thlngs, large property in the enemy's country, and 
that this may be to the détriment of the interest of this country and the ad- 
vantage of the enemy cannot be doubted. We think also that the rejection of 
thèse votes may be justifled on the narrower ground that this was a commer- 
cial transaction. Commercial intercourse is not conflned to making contracts 
between the alien enemy and the British subject, and such a transaction as 
this, directed to the obtainlng control of a trading company, is, in our opinion, 
commercial. It follows from what has been said that the eniployment of a 
British subject as proxy to exercise the voting [xiwer is an intercourse between 
liim and the alien enemy which is also prohibited." 

What are known as the "Coronation Cases" are a séries of cases 
growing out of contracts entered into, relying upon the taking place 
of the King's coronation cérémonies, reviews, processions, and the 
like, which cérémonies did not take place on account of the King's 
illness. The first of thèse cases was that of Krell and Henry (1903, 
2 K. B. 740), which was a case where a landlord brought action to 
recover the rent of a room hired from him by certain sightseers, which 
the sightseers had not used on account of the coronation's not taking 



560 235 FEDERAL REPORTER 

place. It was held that the landlord was not entitled to his rent. The 
court, at pages 747 to 749,' says : 

"The real question In this case Is the estent of the application in English 
law of the principle of the Roman law which has been adopted aud acted on 
in many English deci,«ons, and notably In the case of Taylor v. Caldwell. 
(1) That case at least makeS it clear that:- 'Where, froni the nature of the 
contract, it appears that the parties must from the begiuning hâve Icnown that 
it eould not be fultilled unless, when tlie time for the fulfillment of the con- 
tract arrived, sonie partlcular speciiied thing continued to exist, so that when 
entering Into the contract, they must hâve contemplated such continued ex- 
istence as the foundation of what was to be done. There, In the absence of 
any express or implied warranty that the thing shall exist, the contract Is not 
to be eonsidered a positive contract, but as subject to an Implied condition 
that the parties shall be excused in case, before breach, performance beeonies 
impossible from the pertshlng Of the thing without default of the contractor.' 
Thus far it Is clear that the principle of the Roman law has been introduced 
into the English law. ïhe doUbt in the présent case arises as to how far this 
principle extends. The Roman law dealt with obligations de certo corpore. 
Whatever may hâve been the limits of the Roman law, the case of NickoU v. 
Ashton (1901, 2 K. B. 126) makes it plain that the English law applies the 
principle not only to cases where the performance of the contract becomes im- 
possible by the cessation of existence of the thing which is the subject-matter 
of the contract, but also to cases where the event which renders the contract 
incapable of performance is the cessation or nonexistence of an express con- 
dition or State of things, going to the root of the contract, and essential to 
its performance. It is said, on the one side, that the specifled thing, state 
of things, or condition the continued existence of which is necessary for the 
fulfillment of the contract, so that the parties entering into the contract must 
bave contemplated the continued existence of that thing, condition, or state 
of things as thé foundation bf what was to be done under the contract, is 
limited to things which are either the subject-matter of the contract or a 
condition or state of things, présent or anticipated, whlçh is expressly men- 
tioned in the contract. But, oh the ôther side, it is said that the condition 
or state of things need not be expressly specified, but that it is suftlcient if that 
condition or state of things clearly appenrs by extrinsic évidence to hâve 
been assumed by the parties to be the foundation or basis of the contract, 
and the event which causes the impossibility is of snch a character that it 
caniiot reasonably be supposed to hfive been in the contemplation of the con- 
traeting parties when the contract was niade. In such a case the contra ctlug 
parties will not be held bouhd by the gênerai words whl«h, thougli large 
euough to include, were not used with refereiice to a possibility of a ijartlcular 
event rendering performance of the contract impossible. I do not thlnk that 
the principle of the civil law as Introduced into the English law is liuiited 
to cases In which the event causing the impossibility of performance is the 
destniction or nonexistence of sonie thing Which is the subject-matter of the 
contract, or some condition or state of things expressly specifled as a condition 
of it I think that you tirst hâve to ascértain, not neeessàrlly from the tenus 
of the contract, but if required, from necessary inferences, drawn from sur- 
rounding circumstances recognized by botli contractlng i)arties, what is the 
substance of the contract, and then to ask the question Whethër that substan- 
tial contract needs for its foiindatlort the assuiliption of the existence of a par- 
tlcular state of things. If it does, this will limit the opération of the gênerai 
words, and in such case, if the' contract becomes impossible of performance 
by reason of the nonexistence of the stat«lof -things as.«;umed by both contract- 
lng parties as the foundation of the contract, theveyvill be no breach of the 
contract thus limited." 

Anôther one 6f thèse cases was Blakeley and Mueller (1903, 2 K. B, 
760), a case where an intended sightseer had paid in adva,nce, and, 
there being no coronation, he did not lise the site, but sued to recover 
his nionëy. It was held he could not do so. 
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Another case was that of Civil Service Coopérative Society and 
the General Steam Navigation Company (1903, 2 K. B. page 756). 
The case, as stated in the headnote is as f ollows : 

"By a charter party dated March 22, 1902, the défendants agreed to let, and 
the plaintlffs agreed to hlre, the défendants' steamer for the term of three days 
from the hour she was placed at the plaintlffs' disposai in London on the day 
preceding that of the naval revlew to be held at Splthead on the occasion of 
the King's coronation in Jrine or July, 1902. The steamer was to take up pas- 
sengers at I>ondon and Southampton, and proceed to Splthead, arriving in 
tinie for the review, and returning to London on the third day of the hirlng ; 
and the amount to lie paid by the plaintlffs for the hlre was a Innip suni of 
£1,500, payable '£250 on signing the charter and the balance ten days before 
the date of the review.' The iisual exceptions from owners' liabllity in re- 
spect of périls of the seas, etc., were contalned in the charter party. The 
plaintlffs paid to the défendants £250 ou signing the charter party, and the 
balance, £1,250, on June ISthi the review having in the meantime been flxed to 
take place on June 28th. The review was, in conséquence of the King's illness, 
postponed on June 25th, and thereupon notice that the plaintlffs would not 
require the steamer was glven by them to the défendants, and accordingly 
she was not placed at the plaintlffs' disposai. The défendants, before the post- 
ponenient of the review, had incurred expenses amounting to £500 in fitting 
out the steamer and in doing other thing.s by way of part performance of the 
contract, or in order to enable them to perform It. The review was not held 
until the month of August, 1902, and the plaintlffs sued the défendants to 
recover the £1,500 as money paid on a considération vvhich had falled. At the 
trial before a judge alone, it appeared that there had been some negotiations 
for a settlement of the dispute, and the Judge expressed his désire that the 
inatter should be left to him to say what, under the circumstanees and apart 
from the strict légal rights of the parties, should be done. The défendants 
would not agrée to that course being taken, and they also declined to accerit 
the .ludge's suggestion that they should be content to retain the araouut of the 
expenses they had Incurred and hâve their eosts. In the resuit the judge 
gave .iudgmeut for the défendants, but ordered that each of the parties should 
bear their own costs. Held, on an appeal by the jtlnintiffs from the .l'udgment 
for the défendants, that the plaintlffs were not entitled to recover the money 
they had paid." 

Herne Bay Steam Boat Company v. Hutton (1903, 2 K. B. 683) is 
described in the headnote as f ollows : 

"In conséquence of the public announcement of an intended royal naval re- 
view at Splthead on June 28, 1902, an agreenient lu writing was entered Into 
between the plaintlffs and the défendant tbat the T)laintiffs' steamship Cynthia 
should be 'at the disposai' of the defend;iut on June 2Sth to take passengers 
from Herne Bay 'for the ])urpose of ^'iewing the naval review and for a day's 
cruise round the fleet ; also on June 20th for slmilar purposes ; priée £50 
down, balance before shii> leaves Henie Bay.' On the signing of the agree- 
ment the défendant paid the £50 deposit. On June 25th the review was of- 
flcially eanceled, whereupon the plaintiff.s wired to the défendant for instruc- 
tions, stating that. the ship was ready to start, and also requestiiig payment 
of the balance. Eeceiving no reply, the ])laintiffs, on June 28th and 29th, used 
the ship for their own purposes, thereby maklhg a prolit. On June 29th the 
défendant repudiated the contract in toto. During the two days in question 
the fleet remained anchored at Splthead. 

"In an action bj'i'the plaintiffs to recover the balance less the profits niade: 
by their use of tlie ship.during the two days, held, reversing thé judgment ôf 
Grantham, J., that the plaintiffs were entitled to recover, because: <1) The 
venture was the defendant's, the risk belng his alone; and (2) the happening 
of the naval review was not the sole basis of the contract, so that there had 
been no total failure of, considération, nor a total destruction of the subject- 
niatter of the. contra et. ' -. 

"Held, fitrther, that the contract dld not operate as a démise of the ship." 

235 F.— 36 
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It was said in this case (at page 691) : 

"From the correspondence it appears to me to be clear that thls venture 
v\-as the venture of the défendant alone, and that althougrh tlie plaintiffs as- 
sisted him by selling tickets and postlng notices of what was proposed to be 
done, yet the risk was entirely that of the défendant." 

London and Northern Estâtes, Ltd., v. Schleisinger (1916, 1 K. 
B., Division, p. 20) is reported in the Current Digest 1915, column 
288, as follQws: 

"By a tenancy agreement dated March 19, 1014, the défendant became ten- 
ant to the plaihtiff company of a flat at Westcliff-on-Sea for a terni of three 
years from Lady Day, 1014. By the ternis of the asreeuient the défendant 
was to occupy the rooms only as prlvaté dwelling roonis, and was not to as- 
sign or underlet wlthout license, such license not to be unreasonably withheld. 
By the Aliens Restriction (Consolidation) Order 11>14, made on September 9, 
1914, an alien enemy was prohlbitëd froiïi residing within certain spedfied 
areas, which included Westcliff-on-Sea. The défendant was an alien enemy. 
The action was bronght to reeover the quarter's rent due under the agreement 
on Lady Day 1915. The défense was that, bef ore the rent became due, the 
tenancy was put an end to by the .ibove-mentioned order. The common ser- 
.1eant held that the prohibition by law of defendant's personal occupation of 
the premlses did not extingulsli the tenancy, and he gave judgment for the 
plaintiffs. The défendant appealed. The Division Court held, afflrmlng the 
court below, that the personal résidence of the défendant, on the demlsed prem- 
lses was not the foundatlon of the contract of tenancy, for he mlght hâve 
derived advantage from them otberwise, as by lettlng them to a tenant or 
lendlng them to a frlend, and that the gi'ound for contending that the tenancy 
was extîngulshed by the order consequently talleci" 

The war has so dislocated and brolcen up the objects and pur- 
poses of the contract now in question as to give rise to strong equities 
in défendants' favor; but there has been, thereby, no such complète 
destruction of the subject-matter and foundation of the contract as 
to bring the case within the principle of the case of Taylor v. Cald- 
well, supra. 

In determining whether the nature and extent of the change in con- 
dition brought about by the war are such as to warrant the court in 
refusing to decree spécifie performance, it is necessary to consider a 
number of facts, other than those already recited. 

The Lindenbergers controlling the Vendor Companies are Bernard 
and Robert. They hâve no interest in the Berlin firm. The members 
of the Berhn firm are Hermann, his father, and another brother. The 
Lindenbergers of both firms are members of one family. The business 
established by the Vendor Companies extends into Washington, Ore- 
gon, California, and Alaska. The output of thèse companies, prior 
to the war, was distributed in Europe mainly by the Berlin firm. The 
plaintifï company was an agency which the Vendor Companies in- 
voked in order to get their various businesses into one company and 
to establish financial connections in London. At a meeting of the 
board of directors, held on June 18, 1914, shares of the company were 
allotted as follows: 30,000 7 per cent, cumulative préférence shares 
to Herrnann Lindenberger ; 6,500 7 per cent, cumulative préférence 
shares to Crescole Syndicate, Ltd. ; 10,000 7 per cent, cumulative 
préférence shares to Eugen Friedrhann, of Berlin ; 18,500 7 per cent, 
cumulative préférence shares to Josef Lindenberger, of Berlin. The 
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remaining 60,000 préférence shares were to be sold to the public 
through the Crescole Syndicate, under an agreement hereafter con- 
sidered. The ordinary shares allotted were not to be turned over to 
the Vendor Companies until after the transfer of their property. 
Thèse shares were then to be allotted: 12,400, by direction of Her- 
mann Linderiberger to Crescole Syndicate; 50,000 to Hermann Lin- 
denberger; 61,600 to Josef Lindenberger. 

Hermann Lindenberger and Josef Lindenberger being German sub- 
jects and both being members of the German firm, doing business in 
Germany, and the main part of the trade to be turned over to the 
plaintiff company being with Germany, jeopardizes, not only the hold- 
ings of ail interested in the plaintifif company, but the existence of the 
plaintifï company itself, as, under the Trading with the Enemy Acts, 
the plaintiff company, if carrying on the business for which it was 
organized, could be wound up and the interest of alien enemies — 
which would include the business associâtes of alien enemies at com- 
mon law — would be sold and placed in the hands of the public cus- 
todian, waiting the end of the war. This resuit would be made pos- 
sible by reason of the enemy association attaching to ail on account 
of the connection of Hermann Lindenberger and Josef Lindenberger 
with the transaction. 

Since the war, letters to the défendant company from Denmark 
and Norway, as well as from England, hâve been opened by the Brit- 
ish censor. Thirty thousand dollars worth of fish shipped by the Ven- 
dor Companies to Denmark hâve been seized as prize, and are now 
in a prize court in London. The plaintiff company has intervened 
in the prize court proceeding to claim thèse goods. I do not consider 
this action upon the plaintiff 's part hostile to the défendant, or in dis- 
regard of the proceedings in this court; but this seizure illustrâtes 
the péril in which the entire property would be placed should it pass 
to the plaintiff company, for I hâve no doubt that it was in great part 
the foregoing enemy association which caused the seizure. 

After the incorporation and the raising of £20,000 for the use of 
the American businesses and £15,000 delivered to the Berlin firm, a 
meeting was to hâve been held in London, July 30, 1914, for the 
transfer of the property. It is apparent that this meeting was not 
held because of the realization of impending war. Hermann Linden- 
berger left England the latter part of July for the United States, land- 
ing in New York on the lOth day of August. War was declared August 
4th. He came to Seattle directly, where steps were being taken for 
the dissolution of the Vendor Companies, looking to the transfer of 
the property to the plaintiff company. 

The £20,000 was loaned upon debentures of the plaintiff company, 
a security under the English law, which, when registered with the 
registrar at Somerset House became a lien on ail the assets of the 
company. Very soon a question arose as to making thèse debentures 
a lien upon the American property. When it was proposed to place 
a mortgage of record, the Vendor Companies objected upon the 
ground of the résultant injury to their crédit. 

A further obstacle in performing the contract was encountered in 
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the fact that the trap licenses and permits in Alaska could not be 
transferred to the alien corporation. Another difficulty appeared in 
the fact that, if the boats of the Vendor Companies passed to the 
plaintifï Company, they would forfeit the right to engage in the coast- 
wise trade. The plaintifï also objected to the dissolution of the Ven- 
dor Companies because of a certain guaranty, contained in paragraph 
10 of the contract, made in their name by Hermann Lindenberger. 

Ways were sought to obviate thèse difficulties. No agreement 
could be reached for making the debentures a lien upon the Ameri- 
can property. Finally, in Deceraber, 1914, the solicitor of plaintifï, 
who was also solicitor for the London bank which had advanced the 
£20,000, came to Seattle with a view to an adjustment. A plan was 
proposed for an American company, instead of an English one, 
which plan embraced other détails to get around the diflficulties which 
had arisen and yet préserve the main features of the agreement. 
Mr. Smith, the solicitor of the plaintifï and the bank in thèse negotia- 
tions, while approving of the new plan, made it plain that he was 
without power to bind his principals in this particular and could only 
recommend its adoption to them. He left the United States in De- 
cember, 1914, for London, promising to submit the proposed arrange- 
ment to his principals and advise the Vendor Companies at an early 
date of their action. Qwing to â "hitch" in the audit of the books 
of the Vendor Companies — responsibility for which it is not neces- 
sary to détermine- — this answer to the proposition was not given for 
several months. The proposai was at length rejected. It is not 
thereîore necessary to recite itsi terms. 

The i20,000 loaned by the bank was received by Bernard Linden- 
berger, président of the Vendor Companies, part of it before the déc- 
laration of war and part after; but ail of it before the passage ot 
the Trading with the Enemy Acts. : None of thèse acts.inor the proc- 
lamations under them, were known to the Vendor Companies prior 
to November, 1914, at which time, on account of such acts, objec- 
tion was made by them to the proposed transfers. 

Although the stockholders are generally represénted by the cor- 
poration and the courts will not look through the corporation to the 
stockholders, it is not always so. When it is made to appear that 
the interests of the corporation are no longer safe from the fraud of 
the directorate, a stockholder may sue to protect the rights of a cor- 
poration under equity rule 27 (198 Fed. xxv, 115 G. C. A. xxv). 

In February, 1915, the Vendor Companies, through their président, 
Bernard Lindenberger, declined to complète the trànsfer to plaintifï, 
giving as a reason therefor the conditions arising out of the war 
and the Trading with the Ehemy Acts. Owing to the dissolution of 
the Oregon corporation, J. Lindenberger, Incorporated, and the pend- 
ing dissolution of the other two Vendor Companies and their im- 
périled status as corporations empôwèred to do business and sue in the 
courts, as well as their liability for penalties under the law, the de- 
fendant company Lindenberger Packing' ■ Company was organized, 
taking over ail the property of the Vendor Companies, the control 
and interest of the old companies being preserved in the new. 
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Negotiations continued, looking to an adjustment, until the 
bringing of this suit November 1, 1915. No want of good faith or 
lâches is chargeable to any one. Neither is the défendant estopped 
by reason of the acceptance of a portion of the loan for which shares 
in the plaintiff company were pledged. After the outbreak of the 
war, the nature and extent of the danger to the interests involved 
was not at once realized by either party. The stringent, searehing 
and far-reaching Trading with the Enemy Acts had not yet been 
passed. The parties on both sides hoped for a speedy détermination 
of the war. This latter fact was evidently one reason for delay, after 
Mr. Smith's return to England, in answering the proposed plan for 
adjustment made at the Seattle meeting. 

If Hermann Lindenberger cannot act upon the board of directors, 
transfer his shares in the plaintiff company, or obtain dividends earned 
until after the war, the court is asked to give a German's property 
to an English company to use, knowing that that company will not 
pay for its use when due, although it promised so to do, or, if at ail, 
until the conclusion of the war. The Ouachita Cotton, 6 Wall. 521, 
18 L. Ed. 935; U. S. v. Grossmayer, 9 Wall. 72, 19 E. Ed. 627; 
Mitchell V. U. S., 21 Wall. 350, 22 L. Ed. 584. When it comes to 
determining whether equity requires spécifie performance of the con- 
tract, the court is not greatly concerned with the question whether it 
is the plaintiff or the government of which it is a créature that pro- 
poses to break the contract. 

The évidence shows that the main trade of the Venclor Com- 
panies, prier to the war, was with Germany ; that through the efforts 
of Great Britain any such trade directly with Germany bas been 
destroyed ; that, if any part of it is preserved, it is carried on in- 
directly through certain bouses or agencies in the neutral countries 
of Norway, Sweden, and Denmark ; that several of thèse bouses hâve 
been placed, by English authorities, upon the trading with the enemy 
black list, the effect of which is to give them the status of an alien 
enemy and prohibit any trading with them by any subject of England, 
corporate or otherwise. Since the case was tried, this black list bas 
been extended to a number of firms, or companies, of the United 
States, of which the court takes judicial notice. 

Under the contract the plaintiff was to acquire the good will of the 
Vendor Companies, which wovild include the German trade. From the 
circumstances, it is clear that it was the implied understanding that 
the German trade was to be f ostered and preserved. By the outbreak 
of the war. Trading with the Enemy Acts, proclamations, and black 
lists, this contract duty of the plaintiff company bas not only been 
destroyed, but the opposite duty bas been cast upon it to use its ut- 
most efforts to destroy that trade which it contracted to préserve. 

While there are certain facts, if standing alone, that might 
warrant a finding of a constructive delivery of the property of the 
Vendor Companies, yet, in view of ail the facts and circumstances, 
it is clear that such was not the intention at any time. On the whole, 
equity requires, rather, a decree for the payment 61 the debts incurred 
than to so greatly jeopardize $1,000,000 worth of property to its 
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ultimate owners, the Vendor Conlpanies, on account of something 
over $100,000 that has been advanced on the strength and crédit of the 
plaintiff corporation. 36 Cyc. 617c; 31 Cyc. 1311c. 

It is next necessary to consider what, in the nature of alternative 
relief or terms or conditions should be imposed in denying spécifie 
performance. 

The £20,000 advanced by Reuters Bank was loaned upon debentures 
of the plaintifï company. Thèse debentures were given and the money 
advanced thereon at a time when there was no doubt in the minds 
of any of the parties that the property of the Vendor Companies 
would immediately be turned over to the plaintifï company. By di- 
rection of the plaintiff company, the money was forwarded by the 
bank to Bernard Lindenberger, the président of the Vendor Compa- 
nies, and he was àlso agreed upon as one of the managing directors 
of the plaintiff company. The défendant company Lindenberger Pack- 
ing Company had the benefit of the entire amount. Under thèse cir- 
cumstânces, it would be wanting in equity not to require of the défend- 
ants the payment to the bank of this money, with interest at the con- 
tract rate. Certain, items of interest hâve already been paid the bank 
on this loan. Clearly the plaintiff has no interest in this money to 
be repaid, other than to see it paid the bank because it was raised on 
debentures issued by the plaintiff. The immédiate payment of this 
entire amount would doubtless work an. unwarranted laardship upon 
the défendants. I conclude that the terms outlined upon the inter- 
locutory order are fair and reasonable in this respect ; that is, that 
the défendant company be required to pay the British Commercial 
Bank, Limited (Reuters Bank) at least $23,000 yearly in réduction of 
the principal, on or bçfore the 15th day of December of each year 
until paid, interest at the contract rate of 7 per cent, from July 9, 
1914, to be paid semiannually. Either the injunction in existence 
against the disposition of any assets of the défendant company, ex- 
cept in the ordinary course of trade, should be continued in eff ect, 
or a bond required of défendant for the deferred payments; this 
matter to be determined on settling the decree. 

The évidence shows, as stated, that plaintiff has asserted a claim 
to $30,000 worth of fish in prize proceedings not yet concluded in 
London. The payment of the last $30,000 of the amount due the 
bank will not be made until after the final détermination of the prize 
court proceedings, and, if the plaintiff should be successful in its 
assertion of the claim in those proceedings, it will be required to 
either turn over the fish to the défendants or account to the défend- 
ants for the proceeds; this matter to be settled upon the signing of 
the decree. 

The créditer, Reuters Bank, now British Commercial Bank, 
is not a party to this litigation. The decree is theref ore not con- 
clusive upon it. The court in its interlocutory order, as a condition 
of denying a receivership, required the deposit by the défendants in 
the registry of the court of certain sums, now amounting to $40,000. 
Unless this money is accepted by the bank and an agreement made for 
the fuU discharge by it of the défendants on account of this deben- 
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lure loan, upon the final payment as herein decreed, or an appeal taken, 
each to be within a reasonable time, then the monéy now held in the 
registry of the court should be returned to the défendants. Unless 
the plaintifif also releases the défendants from any claim on account 
of the debenture loan, the bank will be required, if accepting the 
money, to give a bond to hold the défendants harmless, should the 
plaintifï appeal upon this question, against the results of such appeal. 
, It has been f urther contended that, in case of the déniai of spé- 
cifie performance, the défendants should be required to repay the 
£15,000 delivered by the bank to the Berhn firm of J. Lindenberger. 
Several days after the contract of June 18th for the sale of the prop- 
erties— that is, on June 25th — the loan of £15,000 was obtained upon 
the f ollowing instrument : 

"This indenture, made the twenty-flfth day of June, one thousand nlne 
hundred and fourteen, between J. Lindenberger, Incorporated, a company 
incoriwrated under the laws of the state of Oregon in the United States of 
America, the LIndenberger Pacl<ing Company, a company incorporated under 
the laws of the state of Washington in the said United States of America, 
and West Coast Trading Company, Incorporated, a company incorporated un- 
der the laws of the said state of Washington (hereiuafter called the Borrowers) 
of the tirst part, Hennann Lob LIndenberger, of Berlin in the Gernian Empire, 
but now residing at the Hôtel Cecil, Loudon, merchant of the second part, 
Bernard LIndenberger, of Seattle, Washington, aforesald, merchant of the 
thlrd part, J. LIndenberger, of 31 Georgenkirch Strasse, Berlin, aforesald, a 
flrm duly reglstered according to Gernian law, by the said Hermann LInden- 
berger, a member of that flrm of the fourth part, and Reuters Bank, Limited 
(hereinafter called the Bank), of the fifth part: Whereas by an agreement dated 
the elghteenth day of June, one thousand nine hundred and fourteen, and ex- 
pressed to be made between the Borrowers by the said Hermann LIndenberger, 
their attorney, of the one part and the LIndenberger Cold Storage & Canning 
Company, Limited, a company incorporated under the Knglish company laws 

and havlng its registered office at 27 Minclng Lane, London , E. C. 

(hereinafter called the purchasing Company), of the other part, the Borrowers 
hâve agreed to sell and the purchasing Company has agreed to purchase the 
good will of the business carried on by the Borrowers and the assets of such 
business (exeept than certain book debts and cash) for a sum of one hundred 
and eighty-nlne thousand pounds (£189,000) to be paid and satlsfied as to slx- 
ty-flve thousand pounds (£0.5,000) part thereof by the allotment of sixty-five 
thousand fuUy-paid préférence shares in the purchasing company numbered 
1 to 65,000, inclusive, and as to one hundred and twenty-four thousand pounds 
(£124,000) the resldue thereof by the allotment of one hundred and twenty- 
four thousand fully-paid ordinary shares in the purchasing Company num- 
bered 1 to 124,000, Inclusive ; and whereas the Borrowers hâve requested the 
Bank to lend to them the sum of fifteen thousand pounds (£15,000) which the 
Bank has agreed to do upon havlng the repaynient thereof wlth interest and 
commission thereon at the respective rates hereinafter mentloned, secured in 
manner hereinafter appearing ; and whereas upon the treaty for the said loan 
the Bank stlpulated that the said Hermann LIndenberger, Bernard LInden- 
berger and J. LIndenberger (hereinafter collectively called the Guarantors) 
should concur In thèse présents for the purposes and in manner hereinafter 
appearing which they, the Guarantors, respectlvely agreed to do: Now this 
Indenture witnesseth as follows : 

"1. In considération of the sum of fifteen thousand pounds (£15,000) now ad- 
vanced by the Bank to the Borrowers (the receipt whereof they the Borrowers 
do and each of them doth hereby acknowledge and the payment whereof in 
manner aforesald they, the Guarantors, do and each of them doth hereby also 
acknowledge) the Borrowers hereby Jointly and severally co venant wlth the 
Bank to repay to the Bank on demand the said sum of fifteen thousand pounds 
(£15,000) and also untll the wtole thereof shall hâve been repald to pay to the 
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Bank interest and also coramlsslon thereon or on so imich thereof as shall not 
for the time beiiig liave been repaid from the date liereof at the rates hereln- 
after ineutioned. 

"2. The Interest and commission to be paid by the Borrowers to the Bank 
as hereinbefore nientioned shall be at the rates following; that is to say, 
the interest shall be at the rate of six per cent, per annum and the commis- 
sion shall be at the rate of one-fourth of one per cent, per calendar month or 
part thereof. The said Interest and commission shall be payable qùarterly 
on the thirty-flrst day of Jlarch, the thirtieth day of June, the thirtieth day of 
September and the thirty-flrst day of December of each year. 

"3. Any such demand a.s is hereinbefore mentioned shall be sufficlently 
made if made by a notice In writing signed on behalf of the Bank by any of- 
flcial of the Bank and sent through the post in a prepaid letter addressed to 
the Borrowers, or any of them, at 31 Georgenklrch Strasse, Berlin, aforesaid. 

"4. The Borrowers as bénéficiai ownera hereby déclare that the thlrty thon- 
sand préférence shares in the Purchasing Company numbered 1 to 30,000, in- 
clusive (being part of the sixty-five thousand like shares to be allotted as part 
of the considération for the said sale to the purchaslng Company), shall stand 
and be charged with tlie payment of the principal sum, interest and commis- 
sion hereinbefore covenanted to be paid, and the Borrowers hereby undertake 
and agrée to deliver to the Bank forthwlth after the said thirty thousand 
shares shall hâve been allotted the certlflcate or certiflcates for the same. 

"5. The Borrowers, and each of them, hereby appoints Erail WolfC chlef ac- 
countant of R«uters Telegram Company, Limited, and Arnold Wolfgang ila.i- 
duska manager of the bank, and other persons, or person, who may from 
time to time hold such respective offlces, and each and every of them, the 
attorneys and attorney of the Borrowers, and each and every of them in the 
names of the Borrowers or names, or iiame, of aiiy of them, to exécute and 
perfecf^uch transfers as may be necessary or thought proper to transfer the 
said thlrty thousand shares, or any of them, after such shares hâve been al- 
lotted into the name of the Bank, or the names or nanie of any persons or per- 
son as trustée, or a trustée, for the Bank, to the inteut that the share,s so 
transferred may be more effectnally made a securlty for the moneys intended 
to be hereby secured. 

"6. The Borrowers and each of them hereby déclare that after the said 
thirty thousand shares, or any of them, shall bave been allotted in pursuance 
of the said agreemeut for sale tliey, the Borrowers, or such of them to whoni 
such shares shall bave been so allotted, or otlier the persons or person to whom 
the same, or any of them, may be so allotted sbnll stand possessed thereof in 
trust for the Bank suViject to such rigbt or eqnity of rédemption as may foi 
the time being be subsisting by virtue of thèse présents. 

"7. ïhe said Hermann T/indenl>erger and the said Bernard Lindenberger 
hereby jointly and .severally undertake with the iîank that whilst any ]>art 
of the princli)al, moneys and interest hereby secured remain due and owing 
neither of tlieni will exercise tlie right given to them, or either of them, by 
the articles of association of the company of nominating and appointing a dl- 
rectér of tlie company. 

"8. ïhe Guarantorsi hereby jointly and severally undertake and agrée with the 
Bank that at least one-half of tlie said sum of fitteen thousand ponnds (£15,000) 
togethèr with ail interest and commission for the time being payable in re- 
spect of tlie wliole of such sum shall be paid by the Borrowers to the Bank 
on or before the twenty-flfth day of June one thousand niné hundred and, 
fifteen, and that tlie whole of such sum with ail interest and commission pay- 
able in respect thereof shall be paid by the Borrowers to the Bank. on or 
before the twenty-flfth dayof June oue thousand nine hundred and slxteen, 
and that if the ISorrowers shall not make such payments or any part thereof 
they, the Ouarantors, or some or one of them, will make sUch payments to 
the Bank within the respective periods aforesaid. 

"9. Provided alvvays and It is hereby agreed that although as between the 
Borrowers and the Guàrantors the Guarantors are only surettes for the Bor- 
ro\'verg, yet as between the Guarantors and the Bank the Guarantors and each 
of them shall be considered as prlncipals and a princijial as regards ail tlie 
obligations on the part of thé Guarantors herein expi'essed, so that none of 
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the Guarantors, nor thélr respective heirs, executors, admlnlstrators or suc- 
cessors, shall be released by time being given to the Borrowers, or any of them, 
or any person or persons clalming through or under them, or any of them, 
or by any other variation In the provisions of thèse présents, or any other 
thing vvhatsoever vvhereby the Guarantors, or any of them, or their respective 
heirs, executors, admlnlstrators or successors as suretles or a surety only, 
would hâve been so released. 

"10. This Instrument Is to be construed and talte effect as a securlty made 
In England and In accordance with English Law. 

"In wltness whereof the sald Hermann Lob Lindenberger as attorney for 
and on behalf of J. Lindenberger, Incorporated, tlie Lindenberger Paclîing 
Company and West Coast Trading Company, Incorporated, bas hereunto set 
hls hand and seal, and the said Hermann Lob Lindenberger on bis own be- 
half bas hereunto set bis hand and seal, and Bernard Lindenberger has here- 
unto set hls hand and seal, and the said Hermann Lob Lindenberger, as a 
partner In the registered firm of J. Lindenberger duly authorized In that be- 
half, has hereunto set bis hand and seal, and Isaac Lindenberger and Nathan 
Lindenberger, both partners in the above firm, hâve hereunto set thelr hands 
and seals the day and year flrst above written. 

"Hermann Lindenberger, 

"As Agent and Attorney. [Seal.] 

"Slgned, sealed and dellvered by J. Lindenberger, Incorporated, the Lin- 
denberger Paeklng Company and West Coast Trading Company, Incorporated, 
by Hermann Lob Lindenberger, their attorney duly authorized In that behalf, 
in the présence of Kenelm H. H. Smith, CecU House, Holburn Viaduct, B. C, 
Solicitor. Hermann Lindenberger. [Seal.] 

"Slgned, sealed and dellvered by Hermann Lob Lindenberger, in the présence 
of Kenelm H. H. Smith. Hermann Lindenberger, 

"As Attorney. [Seal.] 

"Slgned, sealed and dellvered by Bernard Lindenberger, by Hermann Lob 
Lindenberger, hls attorney duly authorized In that behalf. In the présence of 
Kenelm H. H. Smith. Hermann Lindenberger, 

"Partner of the Firm of J. Lindenberger. [Seal.] 

"Slgned, sealed and dellvered by the said J. Lindenberger, by Hermann Lob 
Lindenberger, a partner in such firm duly authorized in that behalf. In the 
présence of Kenelm H. H. Smith. Isaac Lindenberger. [Seal.] 

"Nathan Lindenberger. [Seal.] 

"Slgned, sealed and dellvered by the above-named Isaac Lindenberger and 
Nathan Lindenberger, in the présence of Kenelm H. H. Smith." 

It is contended by the plaintiff that the Vendor Companies had 
knowledge of the exécution of this "security" by Hermann Linden- 
berger for them at the time of its exécution, and that they sanctioned 
it. But the évidence does not support that claim. It would rather 
appear that Hermann Lindenberger presumed upon the good nature 
of his brothers, and acted in this particular without authority. It is 
shown that Bernard Lindenberger, président of the Vendor Compa- 
nies, promptly repudiated any liabihty on account of this "security" 
agreement, upon learning of it. In so far as the Vendor Companies 
are concerned, the only authority for entering into this agreement 
was certain powers of attorney given Robert Lindenberger in March, 
1913, under which powers of attorney he executed a substitution pow- 
er of attorney to Hermann Lindenberger in June, 1913. The powers 
of attorney s executed by the Vendor Companies are in like form. 
The one given by the Lindenberger Packing Company is as follows : 

"Know ail men by thèse présents that Lindenberger Paeliing Company, a 
corporation duly organized, exlsting and carried on under the lavvs of the 



570 235 FEDERAL REPOKTEB 

state of Washington, does hereby make, constitute and appoint Robert Lin- 
denberger Its true and lawful attorney for and In Its name, place and stead 
and for its use and benefit to grant, bargain, sell, remise, release, convey and 
quitclaim, to wliom and on sucti terms as the sald attorney may deem advls- 
able, ail of its right, title and Interest, claim and demand, both in law and 
eqiiity, as well in possession or in expectancy, eitber in whole or in part, ail 
its properties, real, Personal and mixed wherever found and of whatever 
nature, togetber witli ail the good wlU of the business, ail stock on hand, ail 
accounts due, ail franchises, rights and privilèges acquired by it together 
with njachinery and any and ail things connected with said business and the 
carrying on of same, including any fleets or beats or flsliing rights or privi- 
lèges or any and ail things In connection with its business; and for thèse 
purposes to exécute and aeknowledge by deed or deeds, or any other assurance 
or assurances, with any coyenant whatsoever as he may deem expédient, and 
by thèse présents f urther to recel ve, confirm, make, exécute and deliver any 
contractSi deeds, conveyances or other Instruments whatsoever, and for ail 
thèse purposes to make and exécute any release, compromise, composition, 
agreement or contract, by deed or otherwise, in his opinion necessary and ex- 
pédient In the premises, and generally to do and perform ail matters and 
things, transaet ail business, make, exécute and deliver ail contracts, orders, 
deeds, assignments and other rights and assurances and instruments of every 
kind which may be requislte or proper and necessary to effectua te ail or any 
of the premise^; to receive, receipt for and quittance give for any moneys, 
certifleates of stock or other things of value in its name, and for Its use and 
benefit, in connection with the premises, with thé same power to a,ll intents 
and purposes and with the same validity as it could do If personally présent. 

"Giving and granting untQ its sald attorney full power to substitute one or 
more attorneys under him with full power of revocation at his pleasure, 
hereby ratlfying and confirnilng whatever its said attorney or a substitute 
shall or may do by virtue of thèse présents in the premises. 

"In witness whereôf, the sald Lindenberger Packing Company has caused 
thèse présents to be executed, slgned by its président and its seal attaehed 
hereto, on this 20th day of March, 1913, by authority of the board of directors 
heretofore duly passed. Lindenberger Packing C-o., 

"By B. Lindenberger, Président. [Corp. Seal.] 

"Signed and sealed in the présence of 
"G. E. Pain, 
"O. G. Rose. 
"State of Washington, County of King — ss.: 

"This certilies tliat Ijefore me, a notary public, witliin the above-named coun- 
ty and state, personally appeared Bernard Lindenberger, as président of the 
Lindenberger Packing Company, who is known to me to be the identical in- 
dividual who as sucli président executed the foregolng power of attorney and 
instrument in writiug and who acknowledged to me that he executed the 
same as such président by order of the board of directors and for the uses and 
purposes as tliereln set forth. March 23, 1913. E. S. Dungan, 

"[Notarial Seal.] Notary Public for Washington." 

The évidence shows that no part of the £15,000 loaned upon the 
security passed, directly or indirectly, to either the défendants or the 
Vendor Companies. It is shown that it was taken by Mr. Smith, the 
soHcitor of the bank, to Berlin and delivered to I. Lindenberger, fa- 
ther of Hermann L,indenberger and head of the German firm of 
J. Lindenberger, of which Hermann Lindenberger was a member. 
This firm at that time was indebted to the Vendor Companies, and still 
is indebted to the défendant cortlpany in a considérable amount. 

[5] Powers.of attorney are strictly construed. 31 Cyc. 1407. The 
authority given by the powers of attorney was to sell. Such a power 
can give no right tp borrow. There is no évidence that this il5,000 
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was in any way a part of the purchase price given by the plaintiff for 
the holdings of the Vendor Companies. The fact that the Berlin firm 
aiso executed the security is inconsistent with its being part of the 
purchase price. 

[6] The plaintiff and bank had full knowledge of the rela- 
tion of Hermann Lindenberger, both as to the Vendor Companies and 
his interest in the German firm. Even were the power of attorney 
broad enough to include the power to borrow, he could not use the 
power to borrow for himself or the firm in Berlin. American Surety 
Co. V. Pauly, 170 U. S. 133, at 156, 18 Sup. Ct. 552, 42 L. Ed. 977. 
The bank also knew that a week before the exécution of this "security" 
the contract for the sale of ail of the property of the Vendor Com- 
panies to the plaintiff had been executed. Under thèse circumstances, 
the défendants are not required, in equity, to return any part of this 
loan. 

Hermann Lindenberger, as a part of the security for the £15,000, 
deposited with the bank 30,000 préférence shares pi the plaintiff 
Company belonging to him. Spécifie performance being denied, thèse 
shares are, of course, worthless ; but Hermann Lindenberger was the 
owner of an interest in the Vendor Companies, the exact extent of 
which does not appear. Ail interests in thèse companies hâve, under 
the évidence, been preserved in the défendant company. 

Upon the intervention of the bank, the decree may prôvide that no 
part of the interest of Hermann Lindenberger, or the German firm— 
either shares of stock or divîdends — the extent of which to be fully 
disclosed, shall be paid, assigned, or transferred, or recognized by the 
défendant company, until such time as the liability of Hermann Lin- 
denberger and the German firm to the bank, on account of the se- 
curity, shall be ascertâiried, which questions, on account of their being 
subjects of Gountries opposed in war, cannot be determined until. the 
end of the war. This stay should expire within a reasonable time after 
the conclusion of peace. 

[7] Upon the same day that the sale contract wàs executed, the spé- 
cifie performance of which is sought, the following contract was en- 
tered into between the plaintiff and the Crescole Syndicate, Lifnited: 

"This agreement made the elghteenth day of June one thousand nine hun- 
dred and fourteen, between Hermann Lindenberger, of Berlin, at présent re- 
siding at the Hôtel Cecil, I.«ndon, as agent for and on behalf of J. Lindenber- 
ger, Incorporated, The Lindenberger Packing Company and West Coast Trad- 
ing Company, Incorporated, being companies incorporated under the laws of 
the States of Oregon and Washington In the United States of America (here- 
inafter called the proposed Vendors) of the flrst part, J. Lindenberger, of 31 
Georgenliirch Strasse, Berlin, aforesaid, a firm duly reglstered according to 
German law, of the second part, and Crescole Syndicate, Limited, whose regls- 
tered office is at Cecil Honse, Holburn Viaduct, in the clty of London (hereln- 
after called the Syndicate) of the third part: Whereas the proposed Vendors 
carry on business in the United States of America and they are desirous that 
an English Company (hereinafter referred to as the proposed Company) 
should be formed under the Companies Acts 1908 and 191.S, for the purpose 
of acqulring their said business and the assets thereof ; and whereas with a 
vlew to the acquisition of the said businesses by the proposed Company the 
proposed Vendors are desirous that the Syndicate should promote the proposed 
Company and should arrange to find such sums as are necessary to provide the 
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expenses of the reglstration formation and flotation of tlie proposed Compan.v 
whlch the Syndicale lias agreed to do but as a condition of its so doing the 
Syndicale has stlpulated that the proposed Company should when formed en- 
ter Into the agreement on Its part wlth the Syndicate herelnafter mentioned, 
and that the proposed Vendors and the said J. Llndenherger should enter 
into such' agreenients on thelr respective parts as are herelnafter expressed ; 
and whereas it is intended that the proposed Company should hâve a nominal 
capital of two hundred and fifty thousand pounds dlvlded Into one hundred 
and twenty-tive thousand cumulative participating préférence shares (hereln- 
after referred to as préférence shares) of one pound each and one hundred 
and twenty-five thousand ordlnary shares of one pound each ; and whereas 
the draft of the mémorandum and articles of association of the proposed 
Company hâve been prepared and a copy thereof has for purposes of identi- 
fication been signed by Kenelm Henry Hallett Smith, a soliciter of the Su- 
prême Court ; and whereas it is Intended that the good will of the said busi- 
nesses of the proposed Vendors and ail the assets thereof (other than and except 
certain book debts and cash) should be sold to the proposed Company and 
that the considération for such sale should be the sum of one hundred and 
eighty-nine thousand pounds to be paid and satisfied as to sixty-five thousand 
pounds part thereof by the allotrnent of slxty-five thousand fully-paid préfér- 
ence shares of one pound each in the proposed Company, and as to one hun- 
dred and twenty-four thousand pounds the residue thereof by the allotrnent 
of one hutidred and twenty-four thousand fully paid ordlnary shares of one 
pound each in the proposed Company ; and whereas the draft of the agree- 
ment for sale to the proposed Company has been prepared and has for pur- 
poses of identification aiso been signed by the said Kenelm Henry Hallett 
Smith; and whereas tlie said draft agreement for sale contalns amongst 
other clauses a clause (hereinafter referred to as the dividend guarantee 
clause) by which in effect the proposed Vendor and the said J. Llndenherger 
undertake to guarantee that the profits of the proposed Company shall for 
the perlod of flve years thereln mentioned be sufflcient to pay a dividend at 
the rate of seven per cent, per annum on the capital for the time l>eing paid 
up on the préférence shares In the proposed Company whieh may for the time 
being hâve been issued, and secure such guarantee by a charge on flfteen 
thousand of the said préférence shares and fifty thousand of the ordlnary 
shares to be allotted as part of the purchase considération for the said sale; 
Now thèse présents witness as folio ws: 

"1. The Syndicale agrées that it wlU In due course promote and register 
the proposed Company under the Companies Acts 1!)08 and 1913, having the 
capital hereinbefore mentioned and wlth a mémorandum and articles of asso- 
ciation in the form, of the draft mémorandum and articles of association 
hereinbefore referred to, wlth such modifications (if any) as may be agreed 
to by the proposed Vendors. 

"2. The proposed Vendors agrée that they will, when the proposed Company 
has been Incori'orated, enter into an agreement for the sale of thelr said 
businesses and the assets thereof (except as hereinbefore mentioned) in the 
terms of the draft agreement for sale hereinbefore referred to with such modi- 
fications only thereln as may be agreed to by the Syndicate. 

"The proposed Vendors and the said J. Llndenherger respectively undertake 
and agrée that as soon as the proposed Company is entitlëd to commence 
business it wlll enter into an agreement with the Syndicate substantially in 
the terms of the draft agreement set out in the Schedule hereto, with such 
modifications only thereln as may be approved by the parties hereto, and the 
Syndicale hereby agrées that if the proposed Company is formèd and withln 
one week from the date hereof bas become entitlëd to commence business 
and is willing to enter into sucli agreement as is mentioned in this clause, the 
Syndicate on its part will enter into such agreement wlth the proposed Com- 
pany. 

"4. The proposed Vendors and the said J. liindenberger hereby jointly and 
severally undertake that at least onè-hàlf of the sums to become payable 
by the proposed Company to the Syndicate under the said agreement to be 
entered into as aforesaid between the proposed Company and the Syndicate, 
together with ail interest and commission for the time being, payable in re- 
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spect of the whole of sueh sums, shtall be paid by the proposed Company to 
the Syndleate on or before the expiration of one year from tlie date of the 
Incorporation of the proposed Company, and that the whole of such capital 
Bums and ail interest and commission payable in respect thereof shall be 
paid by the proposed Company to the Syndleate on or before the expiration 
of two years from the date of the incorporation of the proposed Company, and 
that if the proposed Company shall not make such payments, or any part 
thereof, wlthin the perlods aforesald they, the proposed Vendors, and J. 
Lindenberger, or some or one of theni, wlll malje such respective payments 
to the Syndleate withln the respective perlods aforesald. 

"5. As considération for the services to be rendered by the Syndleate the 
proposed Vendors agrée that they wlll cause to be allotted or wlll transfer 
to the Syndleate, or as the Syndleate shall direct, six thousand flve hundred 
of the sald sixty-flve thousand préférence shares In the proposed Company 
and also twelve thousand four hundred of the one hundred and twenty-four 
thousand fully paid-up ordinary shares In the proposed Company to be allotted 
as part of the considération for the proposed sale to the proposed Company. 

"6. If wlthin one calendar month from the date hereof the proposed Com- 
pany iS not Incorporated and entltled to commence business or if though so 
incorporated and entltled to commence business wlthin that period the pro- 
posed Company does not withln six weeks from the date hereof enter Info 
an agreement with the Syndicaté in the tenns of the draft agreement set 
forth in the schedule hereto wlth such modifications (if any) as may be ap- 
proved by the proposed Vendors, then the proposed Vendors and the sald 
J. Lindenberger jolntly and severally agrée with the Syndleate that they, or 
some or one of them, will pay to the Syndleate the sum of not exceeding one 
thousand flve hundred pounds as a considération for the expenses it wlll 
hâve been put to. 

"7. This agreement is to be construed and take effect as a contract made 
in England and in accordance wlth the law of England. 

"In wltness whereof the sald Hermann Lindenberger, as agent for and oq 
behalf of 3. Lindenberger, Incorporated, the Lindenberger Packing Company 
and West Coast Trading Company, Incorporated, has hereunto set hls hand 
and seal, and the sald J. Lindenberger hâve hereunto set thelr hand and 
seal, and the Company has caused Us common seal to be hereunto afflxed the 
day and year first above written. 

"The Schedule Above Referred to. 

"This agreement made the 18th day of June, one thousand nlne hundred 
and fourteen, between the Lindenberger Cold Storage & Cannlng Company 
Limited (herelnafter called the Company) Of the one part and Crescole Syndl- 
eate, Limited (herelnafter called the Syndleate) of the other part: Wherea» 
the Company has been formed and incorporated under the Companles Acts 
1908 and 1913 with a capital of two hundred and fifty thousand cumulative 
partleipating préférence shares (herelnafter called préférence shares) of one 
pound each and one hundred and twenty-five thousand ordinary shares of one 
pound each; and whereas by an agreement (herelnafter referred to as the 
sale agreement) dated the 18th day of June, one thousand nine hundred and 
fourteen, and expressed to be made between J. Lindenberger, Incorporated, the- 
Lindenberger Packing Company and the West Coast Trading Company (there- 
In and herelnafter called the Vendor Companles) by Hermann Lindenberger, 
thelr attorney, of the one part, and the Company of the other part, the Ven- 
dor Companles hâve agreed to sell and the Company has agreed to purchase- 
the good will of the buslnesses (exeept as in the sale agreement Is mentioned) 
for a sum of one hundred and eighty-nlne thousand pounds to be paid and 
satisfied as to sixty-five thousand pounds part thereof by the allotment of 
slxty-flve thousand fully -paid préférence shares In the Company and as to- 
one hundred and twenty-four thousand pounds the resldue thereof by the 
allotment of one hundred and twenty-four thousand fully-paid ordinary 
shares in the Company; and whereas the Company is désirons of making 
arrangements which will enable the expenses of and Incldental to the incor- 
poration and formation of the Company to be provided and of also making: 



574 235 FEDERAL REPORTER 

such arrangements as are hereinafter mentionecl in relation to the issue of 
tlae balance of the sald préférence shares beyond those which by the sale 
agreement are to be allotteii in satisfaction of the purchase considération for 
tlie said sale, ahd with a view thereto the Couipiuiy and the Syndieate hâve 
agreed to enter Into such agreement as Is hereinafter expressed: Now thèse 
présent» wltness that It is hereby agreed as foUows: 

"1. The Syndieate agrées that it will pay, satisfy and discharge ail the 
expenses of and incidental to the uegotiation, préparation and exécution of 
thèse présents the sale agreement and tlie uienioi-anduni a.ud articles of asso- 
ciation of the Company and the formation and registration of the Company, 
the cotopletion of the said sale iind the transfer to the Company of the prem- 
ises by the sale agreement agreed to be sold to the Company other than and 
except any fées in respect of such transfer whlch are or may be payable in 
the United States of America, which last-nieutioned fées it is hereby, ex-, 
pressly declared are to be payable and paid by the Company. 

"2. In considération of the agreement on the part of the Syndieate contain- 
ed in the preceding clause the Company agrées to pay to the Syndieate the 
sum of flve thousand pounds and alsp until payment to pay to the Syndieate 
Interest and also commission therepp,, or on so much thereof as shall for the 
time being remain unpaid from the date of thèse présents at the rates herein- 
after mentioned. 

"3. The Company agrées that until the thirtyrûrst day of Dçcember, one 
thousand nlne hundred and flfteen, the Syndieate shall be at liberty to re- 
quire the Company to issue a prospectus ofEering to the public any of the sald 
préférence shares In the Company whlch shall for the time belng not hâve, 
been issued and to employ the Syndieate to Is^ue such prospectus accordingly. 

"4. If at any time before the said tliirty-first day of December, one thousand 
nlne hundred and flfteen, the Syndicale shall require the Company to issue 
such prospectus as is named in the last preceding clause the Syndieate agrées 
that It will undertake the issue of such prospectus on behalf of the Company, 
and will cause the same to be advertlsed and circulated in a sufflclent and 
effective manner, and that It wlU In due course, after the Issue of such pros- 
pectus for and on behalf of the Company apply for and use its best ëndeav- 
ors to obtain a settlement and officiai quotatlon on the London Stock Exchange 
for the shares to be oû'et-ed, by such prospectus, and that it,\vill pay, satisfy 
and discharge ail the expenses of ahd Incidental to the issue, advertisement 
and circulation of such prospectus and the issue of the shares applied for in 
response to such prosi>ectus and the saicj application for such a settlement and 
ofBcial quotation as af oresàld. 

"If the Syndieate shall before the date, aforesaid require the Company to 
issue such a prospectus as aforesaid the Company agrées to pay to the Syn- 
dicale as considération for the services to be rendered and the work to be 
done by the Syndicale under the provisions of tlie last preceding clause the 
further sum of flve thousand pouiids and also until payaient to pay to the 
Syndicale interest and also commission thereon or on so much thereof as shall 
for the time being reniain unpaid from the date of the Issue of the sald 
prospectus at the rates hereinafter mentioned. 

"6. The Interests and commission to be paid by the Company to the Syndicale 
as hereinbefore mentioned shall be at the rates followlng; that is to say, the 
interest shall be al the rate of six per centum per annum and the commission 
shall be at the rate of one-fourlh of one per centum per calendar month or 
any part thereof. The sald Interests and commissions shall be payable quar- 
terly on the Ihirty-flrst day of March, the thlrtleth day of June, the Ihlrtleth 
day of September, and the thlrty-first day of Deeember in each year. 

"7. If the Syndicale shall before the date aforesaid require the Company to 
Issue such a prospectus as aforesaid the Company agrées that the sums to 
be received in respect of the issue of the shares to be ofCered by the said 
prospectus shall be applied so far as they are required for such purposes In 
payment or repayment to the Syndicale of the sald two sums of flve thousand 
pounds and the interest and commission thereon. 

"8. If the Syndicale shall, before Ihe date aforesaid, require the Company to 
Issue such a prospectus as aforesaid no. part of the shares to be offered to 
the public by such prospectus which may not be applied for in response to 
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such prospectus shall so long as any part of the sald two sums o£ flve thousand 
pounds or any Interest or commission on such respective sums or any part 
thereof shall remaln due to the Syndicate afterwards be issued or sold, or 
otherwise disposed o£ by the Company, except on the terms that the proceeds 
of such shares shall be applied so far as may be requlred in payment to the 
Syndicate of so much of the sald respective sums and the interest and com- 
mission thereon as shall remaln due to the Syndicate. 

"9. If the Syndicate shall not, before the date aforesaid, requlre the Com- 
pany to Issue such a prospectus as aforesaid, none of tlie sald préférence 
shares shall so long as any part of the flrst-mentioned sum of flve thousand 
pounds or any Interest or commission on such sum remains due to the Syndi- 
cale, be issued or sold or otherwise disposed of by the Company af ter the sald 
thlrty-first day of December, one thousand nine hundred and flfteen, except 
on the terms that the proceeds of such shares shall be applied so far as they 
may be requlred in payment to the Syndicate of so much of such sum of flve 
thousand pounds and the interest and commission thereon as shall remaln 
due to the Syndicate. 

"10. Any prospectus to be issued to the public in relation to the sald Préfér- 
ence Shares shall be approved by both parties hereto. 

"In wltness whereof the Companies hâve caused their respective common 
seals to be hereunto afflxed the day and year flrst above written. 

"Hermann Lindenberger, 

"Agent and Attorney. [Seal.] 

"Slgned, sealed and delivered by the above-nanied Hermann Lindenberger as 
agent for and on behalf of the above-named J. Lindenberger, Incorporated, 
the Lindenberger Paclùng Company and West Coast Trading Company, In- 
corporated, in the présence of William E. Stone, Cecil House, Holburn Vladuct, 
E. C, Sollcitor's Clerk. Hermann Lindenberger, 

"Partner in flrm of J. Lindenberger. [Seal.] 

"Slgned, sealed and delivered by Hermann Lindenberger, a partner in the 
above-named flrm of J. Lindenberger, duly authorized to sign on behalf of 
such flrm, in the présence of William E. Stone. 

"The common seal of Crescole Syndicate, Limited, was hereunto afflxed in 
the présence of A. W. Haiduska, Dlrector and Secretary. [Seal.]" 

The Crescole Syndicate is a corporation controUed by Reuters Bank, 
organized for the purpose of carrying out transactions deemed not ad- 
visable to be carried out by the bank directly, a promoting syndicate 
financed by the bank. Ahhough the évidence was not clear and the 
transcript of it does not agrée with my recollection, the impression 
gained by me from such évidence was that the receipts from the trans- 
actions by the Syndicate "found their way" to the bank. Mr. Haj- 
duska, manager of the bank, was the sole director, manager, and secre- 
tary of the Syndicate. 

On account of the trouble in Ireland in the summer of 1914, and 
the fvirther fact that the summer was a duU time, so far as business 
was concerned, Mr. Hajduska counseled delaying until winter for the 
issuance of the prospectus and offering of préférence shares to the 
public, provision for which was made in this agreement, the bank 
to finance the business in the meantime. The war intervened ; the 
Syndicate did not require the issuance of the prospectus offering such 
shares to the public, and no such shares hâve been sold. 

As this contract is dépendent upon the main contract, in which spé- 
cifie performance has been denied, its performance becomes impossi- 
ble. 

It is contended that the £5,000 mentioned in paragraph 2 of the 
contract hâve been earned; that, though it was contemplated that it 
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should be paid from the proceeds of the sale of préférence shares to 
be offered the public, tliat method of payment becoming impossible 
iipon the déniai of spécifie performance of the main contract, equity 
requires the payment of that amount to the Syndicate as a condition 
of the déniai of spécifie performance. 

I.t is shown that, in the payment of stamp taxes, fées, and 
•charges connected with the incorporation and registration, the Syndi- 
cate paid in "out of pocket expenses" £750. Equity requires the pay- 
ment of this amount with interest at 6 per cent, from the date of in- 
corporation, June 15, 1914. 

Some portion of the remaining £4,250 of this item has doubtless been 
earned, in the way of services in connection with the incorporation of 
the plaintiff company and the matters referred to in paragraph 1 of 
the contract, but it is clearly apparent that something besides the mère 
labor in connection with this matter was involved. 

As already stated, one of the chief objects of the Vendor Companies 
in creating the English company was to establish a London crédit. 
The ofiicers of the Syndicate, who were to acquire shares of stock 
under the agreement and be paid the money in question, were the 
ofiicers of the bank relied upon for the desired crédit. It is shown 
that Mr. Smith, in ail thèse transactions, acted as the solicitor for the 
bank and the Syndicate, as well as for the Lindenberger Company. 
In connection with service of incorporating and registering the plain- 
tiff company, Hermann Lindenberger promised and delivered to Mr. 
Smith 2,000 common shares of the new company. Hermann Linden- 
herger testifies that thèse shares were given to Mr. Smith to pay for 
thèse services, and some fault is found with the manner in which cer- 
tain of thèse services were discharged. 

As Mr. Smith was the regular solicitor for both the bank and thr 
Syndicate, it is not to be expected that the Lindenbergers, their intt-i 
€sts being opposed to those of the bank and Syndicate, would obtain 
any undue advantage in thèse matters, especially as Hermann Linden- 
berger, who represented them, was not well versed in the English lan- 
guage. Mr. Smith testifies that the 2,000 shares were not in payment 
of his services, but a présent made to him by Hermann Lindenberger ; 
that he only represented the bank and the Syndicate and that he 
obtained the consent of his principals bef ore accepting the 2,000 shares ; 
that, at the beginning of the incorporation, he advised Hermann Lin- 
denberger to secure some one else to represent him, but that Hermann 
Lindenberger expressed himself as satisfied to leave the matter en- 
tirely in the hands of Mr. Smith. Hermann Lindenberger dénies that 
he was so advised. Mr. Weiss, chairman of the board of directors 
of the plaintifiF company, testifies that he heard Mr. Smith so advise 
Mr. Lindenberger. I am inclined to reject the testimony of Mr. Weiss 
in this matter, for the reason that, in the positive and detailed ac- 
count that he gave of another matter, concerning a certain £200 left 
with him by Hermann Lindenberger, intended by the latter in pay- 
ment of the 200 qualification shares allotted to Hermann Lindenberger 
and Bernard Lindenberger, on account of the directorship of each, he 
was thoroughly discredited. I am furthef so inclined because of the 
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fact that Weiss was not connectée! with the transactions in question 
at the beginning, when, it is claimed, Mr. Smith advised Hermann 
Lindenberger to secure a représentative on his own behalf. This 
leaves Hermann L,indenberger's déniai only opposed byMr. Smith's 
statement. Mr. Smith fails to sustain the burden resting upon him 
under thèse circumstances. 

For the foregoing reasons I am inclined to the belief that the con- 
sidération for the i5,000 promised the Syndicate was not clearly ex- 
pressed. The fact that it was to be paid ont of the proceeds of préf- 
érence shares to be sold the pubhc by the Syndicate itself shows, at 
least, part of the considération to hâve been the securing of further 
crédit. If, as Mr. Smith says, Mr. Lindenberger gave him gratuitously 
the 2,000 shares, he being the mère solicitor of the banl<, it is not un- 
reasonable to suppose that, in dealing with the oiificers in direct con- 
trol of the crédit to be extended by that institution, Mr. Lindenberger 
would be still more generous, and that his gratitude was not only for 
past benefits, but, in part, actuated by a lively sensé of favors to come. 

For thèse reasons, the justice of the claim to that part of the 
£5,000 in excess of the £750 for out of pocket expenses is not estab- 
lished with sufficient certainty to warrant the court in imposing its 
payment as a condition in denying spécifie performance. 

In concluding that this considération was not clearly expressed, 
and in giving effect to the fact that, in this transaction, Hermann 
Lindenberger was only represented by Mr. Smith, the regular solicitor 
of the bank and Syndicate, I hâve been influenced by another dispute 
which has arisen : The contract for the sale of the property of the 
Vendor Companies to the plaintiff, already set out, provides the man- 
ner in which the considération shall be paid the Vendor Companies, 
and, in this connection, contains the f ollowing provision : 

"The residue of the considération shall be the anioiint expended by the 
Vendor Companies respectively before the flrst duy of June, one thousand nine 
hundred and fourteen, in making préparation for the new season's pack over 
and al)ove the value of twenty thousand dollars which is to be for the benefit 
of the Company. Such amount if not otherwise agreed on is to lie deteruiineâ 
by a single arhitrator in accordanee with the Arbitration Aet ISi*^!), provided 
that the Conijiany shall only be called upon to niake such payment as and 
when it receives lunds through the sale of its stock." 

Mr. Smith testified that "stock" was intçnded to mean the output 
of the companies in the way of fish, while the défendants contend 
that the 60,000 préférence shares to be sold by the Syndicate were in 
contemplation. Either Mr. Smith is wrong in his interprétation, or 
the minds of the parties did not meet. Owing to the fact that Mr. 
Smith undertook to represent ail of the conflicting interests, I con- 
clude that the minds of the parties did not meet in this particular. 

Mr. Winfree, of the Pordand firm of attorneys engaged by plain- 
tiff in the summer of 1914 to attend to matters arising in America in 
connection with the transfer of the property of the Vendor Com- 
panies, did a considérable amount of work before it became apparent 
that the property would not be transferred to the English corpora- 
tion. I find the reasonable value of thèse services to be $2,500, which 
2.35 F.— 37 
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is required to be paid by défendante as a condition of the déniai of 
spécifie performance. 

The plaintifï company engaged an office of Mr. Weiss, and were 
furnished clérical services by him. He also paid for certain stationery 
for the company, and was to receive, as chairman of the board of 
directors, i250 per annum. Thèse items for six months, which is, 
approximately, the time elapsing from the formation of the company, 
in June, 1914, until the Seattle meeting, in December, when it became 
apparent that the défendants would, owing to the war, only proceed 
upon the basis of an American company, amount to £210. He will be 
alloWed nothing on account of his attending the trial. 

Many minor issues hâve been discussed, but I hâve not considered it 
necessary to state them. They are controlled by the foregoing. The 
amoUnts hâve been stated in pounds, rather than dollars, to make round 
sums. 

The decree will, of course, be put in terms of dollars. Spécifie per- 
formance being denied, an accounting will also be denied. 

If the bank intervenes and accepts the foregoing terms, the deben- 
tures are to be surrendered and canceled and ail title papers held by 
the plairitiff and bank are to be likewise surrendered. Interest will be 
allowed at 6 per cent, upon the items found due Mr. Weiss and the 
syndication from the time the same became due. Upon deposit of 
thèse amoUnts in the registry of the court, interest to stop, and, if the 
deposits remain in the registry of the court three months, unaccepted, 
they mây be withdrawn by the défendants, unless otherwise ordered, 
without interest running further. Upon the acceptance of the amourits 
allowed Mr. Weiss, the Syndicate and Mr. Winfree's firm (Teal, Win- 
free & Minor), they are to give fuU acquittance and discharge of ail 
claims against the défendants, 

Costs on account of reportîng the case and the transcript of the évi- 
dence, and any other like items, to be divided equally. Costs not al- 
lowed either party. 



WEBB et al. v. SOUTHERN RY. CO. 

(District Court, S. D. Alabama, N. D. Angust 17, 1916.) 

No. 536. 

1. RemovaI/ of Causes ©=989(1)— Peooeedings for Removal — Transfee of 
jukisdiction. 

On the filing by a défendant in a state court of a sufflcient pétition and 
bond In confonnity to tlie removal statute, if the record on Its face 
shows the right of petltioner to a removal, the jurlsdiction of the state 
court ceases and that of the fédéral court attaches, notwithstanding tlie 
refusai of the state court to order a removal ; any question of the remov- 
ability of the cause being for the détermination of the fédéral court. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. |§ 162, 
165 ; Dec. Dig. '®=>S9(1) ; Appeal and Error, Cent. Dig. § 724.] 

(g=>For other cases see sametople & KEY^NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Removai, of Causes 0=31 — Divebse Citizenship — Unnecessabt Pabties. 

In determining the reiuovabillty of a cause, IndispensaJble parties only 
are to be consldered. 

TEU. Note. — For other cases, see Removal of Causes, Cent. DIg. { 71; 
Dec. Dlg. (©=31.] 

3. Eemoval or Causes <S=>31 — Pboceedinos roB Removal — ^Pabties fob Pub- 

PO.SB OF Removal. 

To an action by tlie owner to recover for loss of property by flre al- 
leged to liave been caused by the négligence of défendant, Insurance com- 
panles wbich issued and paid poUcies covering part, but not ail, of tbe 
property destroyed are not indispensable parties for ttie purpose of de- 
termining the removability of the cause; the entire légal right of action 
beiug in the owner and the insurers havlng ouly an équitable right to 
■hare in the recovery. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dlg. {71; 
Dec. Dig. ie=>31.] 

4. Pabties €=96(2) — Action roB Use of Anotheb — Consibuction of Statuts. 

Such an action Is not one brought by the owner for the use of the In- 
surers wlthin the meaning of Code Ala. 1907, I 2490, which provides that 
"in ail cases where suits axe brought in the name of the person having 
the légal right for the use of another; the beneâciary must be consldered 
as the sole party on the record." 

[Ed. Note.— For other cases, see Parties, Cent Dlg. i 7; Dec. Dlg. 
<S=96(2).] 

8. Removal of Causes <3=931 — Pabtixs fob Pubfosk or Ricuotai. — Effect or 
Local Statuts. 

The Interest of the insurers in snch action being a purely équitable one 
in the proceeds of any recovery, they could not be made Indispensable 
parties by a local statuts to deprlre a fédéral court of Jurisdictlon on 
removal. 

[Ed. Note.-— For other cases, see Removal of Causes, Cent. Dig. S 71 ; 
Dec. Dig. <8=»31.1 

t. Removal of Causes <S=»115 — ^Pabties fob Purposk of Removal — Effect of 

CONFOEMITY STATUTB. 

The conformity statute (Rev. St. { 914 [Comp. St. 1913, S 1537]) cannot 
be invoked to deprive a fédéral court o<f Its rightful jurisdiction of a 
cause on removal. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dig. §§ 245, 
247,248,251; Dec. Dig. ®=»115.] 

At Law. Action by John C. Webb, individually and for the use of 
the Queen Insurance Company of America and the London & Lan- 
cashire Fire Insurance Company, the Queen Insurance Company of 
America, and the London & Lancashire Fire Insurance Company, 
against the Southern Railway Company. On motion to remand to 
State court. Denied, 

Garber & Garber, of Birmingham, Ala., and King & Spalding, of 
Atlanta, Ga., for plaintiffs. 

Pettus, Fuller & Lapsley, of Selma, Ala., for défendant 

HENRY D. CLAYTON, District Judge. This cause is submitted 
upon the plaintiflfs' motion, which is in the nature of a motion to 
remand to the state court. The action in this case was instituted 
on August 10, 1915, in the law and equity court of Marengo county, 

e=>For otber euM se* •am* topie & KBY-NUMBBR in ail Ke]r-Numb*red DlgeaU A Indexai 
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Ala. Tliefé are four counts in the complaint, varying from each other 
in minor respects. For présent purposes it is not necessary to con- 
sider more than one of them, the first, which with the above caption 
is in the f oUowing language : 

"First Count. The plaintiffs, John C. Webb, for the use of hlmself and the 
Queen Insurance Company of America, a coriioratlon, and the London & 
Lancashire Fire Insurance Company, a corporation, and the Queen Insurance 
Company of America, a corporation chartered and existing under the laws 
of the State of New Yorlî, and the London & Lancashire Fire Insurance Com- 
pany, a corporation chartered and existing under the laws of the United 
Klngdom of Great Brltian and Ireland, claim of défendant, Southern Eailway 
Company, a bôdy corporate, the sum of §50,000 as damages due by reason 
of the wrongful act and négligence of the sald défendant in this: For that 
herètofore on, to wlt, the 26th day of January, 1915, the sald défendant was 
runnlng and operatlng a steam railvvay through Demopolls, Ala., in the sald 
county of Marengo, and was runnlng and operating thereon a steam locomo- 
tive ; that the plalntifC John C. Webb, on the sald date, to wlt, the 26th day 
of January, 1915, was the owner of a certain compress building, includlng 
platforms, sheds, brick boiler hpuse, together with the equlpment of compress 
machinery thereln contained, apd a certain Ice house storage building, located 
on the north slde of the rallroad track, or tracks, of the sald Southern Eail- 
way in Demopolls, Ala., and near the said rallroad tracks, and plaintiffs 
aver that said property, to wlt, sald buildings, machlnery, and other property, 
so destroyed was of the value of $50,000, and that said buildings, machlnery, 
and other property, includlng said ice house storage building, were, on, to wlt, 
the 26th day of January, 1915, destroyed by fire, which fire was occasloned 
by the négligence of sald défendant, Southern Railway Company, as foUows: 
Sald fire was càused by spàrks emltted from an englue belng operated on 
sald track or tracks of sald Southern Railway Company adjoinlng the 
premlses upon which sald property above descrlbed was sltuated, sald en- 
glne belng operated by sald Southern Railway Company. Plaintiffs aver that 
said Southern Railway Company's sald engine was not equlpped with proper 
spark arresters, and that the saûie was so Imperfect that, Instead of arrest- 
ing the sparks therefrom, It emltted large quantlties of sparks into the air, 
endangerlng sâid property adjacent to Its tracks, and that sald condition of 
sald engine was négligence; that the f allure to hâve spark arresters on sald 
engine which would prevent sald quantlty of sparks from escaping was nég- 
ligence, and that by reason of such négligence large quantifies of sparks were 
emltted, from and by which the sald compress building was Ignlted and it 
and the other said property was destroyed by fire. 

"Plaintlff further avers that as a conséquence of said négligence of the 
said défendant, its agents, servants, or employés, the said property of the 
value aforesaid was set on fire and destroyed by sparks from a locomotive 
operated by the défendant on Its said track, or tracks. 

"The plaintiffs aver that the said property, except the said Ice house 
storage building, had been before, and was on the 26th day of January, 
1915, insured against loss by fire by the said London & Lancashire Fire 
Insurance Company tn the sum of $14,500, of which amount ,$089 was In- 
surance upon thé said cotnpress building, and the sum of $13,811 was Insur- 
ance upon machlnery and Personal property contalned on the premlses afore- 
said, and that said property was insured • against loss by fire by the Queen 
Insurance Coinpany of America, in the sum of $21,000, of which $14,405.50 was 
Insurance upon said compress building, and $6,595.50 was Insurance upon 
said machlnery and property above mentioned. Sald policles were written 
In the name of John 0. Webb & Sons,, but plaintlff John C. Webb was the 
ownei- of ail of said property and was insured by said policles, and the sums 
hereinafter stated were paid by sald Insurance companies to him. 

"Plaintiffs further aver thàt beeause of the Issuance of the policles of In- 
(■■Mrance upon sald property, and of the loss by fire, the said London & Lan- 
cashire Flre Insurance Company paid to the owner thereof, to wlt, the plain- 
tlff, John C, Webb, the sum of $12,202.60, and the sald Queen Insurance 
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Company dkl pay to the said ovvner the sum of $19,931.84. By reason of the 
said payments the said Insurance eompanies so paying the same became and 
were subrogated to the daim of the said John G. Webb, plaintiff, against 
the said Southern Kailway Company as a wrongdoer for the destruction o£ 
said building to an aniount equal to the payments so made by them, and, 
furthermore, upon the said several payments and in considération thereof, the 
said John C. Webb, the plaintiff, did assign, set over, and transfer in wrlting 
to the said London & Laneashire Fire Insurance Company ail rights, claims, 
interests and choses in action, which he had against said Southern Eailway 
Company, for Its liability for the burning or destruction of said property to the 
extent of said payments above mentioned so made to him by said London & 
Lancashire Fire Insurance Company, and did assign and transfer in wrlting 
to said Queen Insurance Company of America ail claims and demanda which 
he had against said Southern Rallway Company arising from or connected 
with said loss or damage to the extent of an amount equal to the above-stated 
sum so paid by said Queen Insurance Company of America to said John C. 
Webb. By reason of which said several assignments, the said plalntifiEs Lon- 
don & Lancashire Fire Insurance Company and the Queen Insurance Com- 
pany of America became and are joint owners with the said plaintiff John 
C. Webb In and of the right of recovery for the damage of property afore- 
sald against the said Southern Railway Company. 

"PlaintlfCs further avei- that the said John C. Webb was, as was well 
known to the said Southern Rallway Company, éngaged in the business of 
compresslng cotton at said compress, and that the destruction of said com- 
press occurred during the season for the compresslng of cotton ; that by rea- 
son of the destruction of said i)roperty the said plaintiff John C. Webb was 
prevented from compresslng 7,500 baies of cotton, which were offiered to said 
Webb for compression at said compress after the happening of the said 
fire and whlle he was proceedlng with the utmost diligence to restore said 
compress, and before the same could be restored ; the price for compresslng 
cotton which plaintiff Webb would hâve recelved for compresslng said 7,500 
baies of cotton was 8% cents per hundred pounds, and the profits thereof were 
30 cents per baie above the cost of compression ; that said cotton was shipped 
wlthout Seing compressed because of the destruction of said compress plant 
and the deprivation of its said use, whereby said plaintiff John C. Webb was 
damaged in the sum of $2,250, which sum he Is entltled to recover as a part 
of the damages inflicted by said Southern Railway Company by reason of the 
destruction of said property and as arising out of said loss by fire, which was 
oecasioned by the négligence of the défendant aforesaid. 

"AU of which has been to the damage of the said plaintiffs in the sum 
flrst above stated." 

Within the time allowed for pleading in the state court, the défend- 
ant presented its written application in proper form and substance 
for the removal of the cause. This apphcation was accompanied by 
a bond, conditioned as required by law, which was approved by the 
judge of the state court. Upon the hearing that court refused to make 
the order of removal. Thereupon, and in due time, the défendant 
filed in this court a transcript of the proceedings in the state court, 
with a pétition asking Judge Harry T. Toulmin, United States Dis- 
trict Judge for the Southern District of Alabama, to restrain plain- 
tiffs from the prosecution of their suit in the state court, alleging, in 
effect, that as a matter of law this court has jurisdiction of the con- 
troversy, and that this court should hear and détermine same. Judge 
Toulmin issued the order, upon bond being given by the défendant, 
restraining the plaintiffs from the prosecution of their suit in the state 
court until the question of the removability of the cause to this court 
should be settled. 



582 235 FEDERAL BEPORTER 

[t] 1. The défendant complied with every requirement of law gov- 
erning the removal o£ causes from a state court to a fédéral court. 
This, in and of itself, operated as a removal. provided the cause was 
removable. In other words, under the circumstances shown, if the 
cause be removable to the fédéral court, this court will treat it as hav- 
ing been removed, although the judge of the state court declined to 
make the proper order. Crchore v. Ohio & M. Ry. Co., 131 U. S. 
240, 9 Sup. Ct. 692, 33 L. Ed. 144; Railroad Co. v. Koontz, 104 U. S. 
5, 15, 26 L. Ed. 643; City of Montgomery v. Postal, etc., Cable Co. 
(D. C.) 218 Fed. 471. See, also, Boatmen's Bank v. Fritzlen, 135 Fed. 
650, loc. cit. 653, 68 C. C. A. 288, 291, where Sanborn, Circuit Judge, 
for the court said: 

"When a pétition for removal and the bond requlred by the act of Congress 
are filed, and the record on Its face shows the right of the petitloner to a 
removal, the jurlsdiction of the state court ceases, and that ol! the fédéral 
court attaches." 

In Chesapeake & Ohio Ry. Co. v. McCabe, 213 U. S. 207, 216, 217, 
29 Sup. Ct. 430, 434 (53 L,. Ed. 765), in speaking of the removal stat- 
ute, the court said : 

"It Is apparent that thèse provisions are Intended to confer jurlsdiction 
upon the United States Circuit Court (now the District Court) to détermine 
for itself the removabillty of a given cause, and It has been accordingly 
held in this court that, notwlthstandlng the refusai of the state court to re- 
move the case, the party deslring a removal may file a transcript of the 
record in the Circuit Court (now the District Court) of the United States, 
and If the case was a removable one, it Is Immaterlal that the state court has 
denled the pétition for removal. Kern v. Huldekoper, 103 U. S. 485 [26 L. 
Ed. 354], and cases thereln cited. And it was held in Traction Co. v. 
Mining Co., 196 U. S. 239 [25 Sup. Ct. 251, 49 L. Ed. 462], that, notwlthstand- 
lng the refusai of the state court to make an order of removal, the contro- 
versy belng removable to the United States Circuit Court (now District 
Court), that court mlght protect its jurisdictlon by injunction against further 
proceedings in the state court." 

[2, 3] 2. The complaint shows that the plaintiflfs are John C. Webb, 
a citizen of Alabama, London & Lancashire Fire Insurance Company, 
a British corporation, and the Queen Insurance Company of America, 
a New York corporation, and that thè défendant, Southern Railway 
Company, is a Virginia corporation. 

In their vvritten brief plaintiffs state : 

"This suit was brought flrst to enforce the rights of the plalntifif Insurance 
companies, clnimins un<ler subrogation, and also to enforce their rights as 
assignées of a partial Interest in the chose in action arislng out of the de- 
struction of certain proijerty through négligence" 

— and contend that: 

"Application to remove must be based on the Idea that the Insurance com- 
panies can be dlsregarded as parties plaintiff. Otherwise, the case could 
not be removed, as ail the plaintiffs and ail the défendants must possess the 
requlsite résidence and cltizenship. Smith v. Lyon, 133 U. S. 315 [10 
Sup. Ct. 303, 33 li. Ed. 635]." 

Analysis of the complaint shows that John C. Webb owned ail the 
property described therein at the time it was negligently, as alleged, 
burned by the défendant or its employés. It is further shown that the 
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London & Lancashire Fire Insurance Company and the Queen Insur- 
ance Company of America had insured certain parts of the property 
alleged to hâve been so destroyed; that the policies of insurance did 
not cover a certain "ice storage house," described in the complaint and 
for the destruction of which damages is asked; and, further, that the 
policies did not cover the alleged loss of Webb on account of the un- 
realized profits w^hich he claims he would hâve received from compress- 
ing 7,500 baies of cotton if his compress had not been so destroyed, 
and which profits he avers would hâve been $2,250, The complaint 
States that the policy issued by the London & Lancashire Fire Insur- 
ance Company was for $14,500; and that this company paid Webb 
$12,262.66 on account of the loss under such policy; and that it is 
subrogated to Webb's rights thereunder ; and that he has assigned 
and transf erred it to said company ; and that the policy of the Queen 
Insurance Company of America was for $21,000; and that this com- 
pany paid Webb on account of the loss covered by this policy $19,- 
931.84; and that it is subrogated to Webb's rights thereunder; and 
that he has assigned and transferred it to said company. It will be 
observed, therefore, that the amounts paid to Webb by the two insur- 
ance companies total $32,194.50, and that damages are claimed over 
and above such sum for the sole benefit of the plaintiff Webb ; the 
whole damages asked in the complaint being $50,000. The settled rule 
is that : 

" * * • If there are several coplaintiffs, the Intention of the act (the 
Eemoval Act) Is that each plaintiff must be compétent to sue, and if there 
are several codefendants, each défendant mnst be llable to be sued, or the 
jurisdiction cannot be entertained." Smith v. Lyon, 133 U. S. 315, 319, 10 
Sup. et. 303, 304 (33 L. Ed. 635). 

And it is equally well settled that : 

" * * * In controversies between citizens of différent states, the Juris- 
diction of the fédéral courts depeiided, not upon the relative situation of 
the parties concerned in interest, but upon the relative situation of the 
parties named in the record." Coal Co. v. Blatchford, 11 Wall. 172, 175, 20 
L. Ed. 179. 

The question in controversy between Webb, a citizen of Alabama, 
the sole owner of the property and his compressing business, for the 
destruction of which the action was instituted, against the défendant, 
a citizen of Virginia, can be litigated without the présence of the 
Queen Insurance Company of America, a citizen of New York, and 
the London & Lancashire Fire Insurance Company, an alien. Neither 
of the insurance companies is a necessary and indispensable party to 
Webb's controversy with the railway company. The case hère, there- 
fore, is to be treated as between Webb, a citizen of Alabama, and 
the railway company, a corporation and citizen of Virginia, and if 
rightly reduced to this status the cause is removable, for it is a con- 
troversy between a citizen of one state against a citizen of another state. 
Judicial Code, § 28, Act March 3, 1911, c. 231, 36 Stat. 1094 (Comp. 
St. 1913, § 1010); N. Y. Const. Co. v. Simon (C. C.) 53 Fed. 1; Bar- 
ney v. Latham, 103 U. S. 205, 26 L. Ed. 514; Bacon v. Rives, 106 
U. S. 99, 1 Sup. Ct. 3, 27 L. Ed. 69; Fraser v. Jennison, 106 U. S. 
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194, 1 Sup. Ct. 171, 27 L. Ed. 131 ; Wood v. Davis, 18 How. 467, 
15 L. Ed. 460. 

The insistence of the plaintiffs is, however, that the joinder of the 
Queen Insurance Company of America, a citizen of New York, as 
party plaintiff, with Webb, a citizen of Alabama, raises a barrier 
against the jurisdiction of this court; that because,of such fact the 
case is riot removable. Of coursé, if the New York corporation had net 
been made a party plaintiff, the action would then hâve been by a citi- 
zen of Alabama and an alien, the British corporation, as parties plain- 
tiff, against the Virginia corporation, party défendant, and the cause 
would then hâve been removable ; the requisite jurisdictional amount 
being shown to be involved in the controversy. On the other hand, 
lUe defendant's contention is that the New York insurance company, 
as well as the British insuratice company, is not an indispensable party 
to the suit. 

It must be admitted, I think, that if the New York insurance com- 
pany is not an indispensable party to the suit, then this court ought 
to, and will, so far as this motion is concerned, not regard that com- 
pany as a party to the suit. As was said in Rogers v. Penobscot Min- 
ing Co., 154 Fed, 606, loc. cit. 610, 83 C. C. A. 380, 384: 

"In a détermination of the .1urIsJi(ïtion of tlie national courts and the 
right to remove causes of action to them, indispensable ])arties only should 
be considered, beeause ail others may be disniissed or disregarded, if their 
présence would oust or restrict the jurisdiction or the right." 

This language was taken from Boatmen's Bank v. Fritzlen, 135 Fed. 
657, 68 C. C. A. 295, and as apropos hère let me quote further from 
that case : 

"Justice is proverbially blind, but a court cannot, and ought not to, faîl 
to see tlie patent facts wliich a record discloses, or to perceive the unavoidable 
déduction it compels ; and, where the only ratloaal inforenee from the plead- 
ings and the l'ecord is that an improper party or a sham cause of action lias 
been injected into a suit for the sole purpose of defeatlng the jurisdiction of 
the fédéral court over the real contro.versy, pleading and évidence to that 
effect aliunde are neither Indispensable nor iiecessary, and the Constitution 
and the acts of Congress vest in the court the ])ower, aud impose upon it 
the dut.y, to flnd from the record alone the attenipted fraud, and to prevent 
its perpétration." 

3. Is the Queen Insurance Company an indispensable party? Cer- 
tain it is this company has no interest in the damages sought by Webb 
for the destruction of the "ice storage house," nor has it any interest 
in the damages claimed by Webb on account of the destruction of his 
cotton compressing business, and also, it is indisputable that the Queen 
Insurance Company of America has no interest in the policy issued 
by the London & Lancashire Fire Insurance Company. 

"An indispensable party is one who lias such an interest In the subject- 
matter of the controversy that a final deeree betvveen the parties before the 
court cannot be made without Injuriously affecting his interests or leaving the 
controversy in such a situation that its final détermination may be Incon- 
sistent witli equity and good conscience." 

"Every other party who has any interest in the controversy or the subject- 
matter whieh is separable from the interest of the other parties before the 
court, so that it will not necessarily be directly and injuriously affected by 
a deeree which does complète justice between them, is a proper party to a 
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suit. But he Is not an indispensal)lfi party, and if bis présence would oust 
the jurisdiction of tlie court ttie suit may proceed without liini. Sioux City, 
etc., Ry. Oo. v. Tiust Co. of N. A., 82 Fed. 124, 126, 27 C. C. A. 73, 75" ; 
Rogers v. l>enobscot Mining Co., 154 Fed. 606, 83 C. C. A. 380. 

And, of course, the same rule obtains where the action is at law, as 
was the case of Rogers v. Penobscot Min. Co., supra. 

Of course, ail the property and business for which damages are 
sought in this action belonged to the plaintifï Webb, and the action 
could properly hâve been brought by him to recover on every élément 
of damages, or for every item of injury made the basis of the com- 
plaint against the défendant railway company. But the plaintifïs say 
that the New York insurance company is an indispensable party be- 
cause the policy of insurance issued by it was paid in part to Webb, 
and was by him transferred and assigned to it. According to the com- 
plaint the buildings and property were of greater value than the in- 
surance money paid to Webb ; and it is shown that the insurance com- 
panies did not pay the whole amount of the loss, or the full amount 
stated in the policies. It seems to me that this cause of action could 
hâve been brought in the name of Webb alone, that ail damages could 
hâve been recovered which are claimed in the complaint, and that it 
was not necessary to make mention of the insurance companies. In- 
deed, the défendant would not hâve been allowed on the trial to even 
suggest that the insurance companies had issued policies on a part of 
the property destroyed, and that they had paid in part thèse policies, 
but not in full, or that the plaintifï Webb had assigned the claim, or 
had assigned the policies, to the insurance companies in considération 
of the partial payments thereunder. In Hall & Long v. Railroad 
Companies, 80 U'. S. 367,371-373, 20 L. Ed. 594, it is said : 

"In Gales v. Hailman, 11 Pa. 515, it was ruled tliat a shippev, who had 
received from liis insurer the part of the loss insured asain.st, uiight sue 
tlie carrier on the contract of bailmont, in his own right, not oiily for the 
unpaid balance due to himself, but as trustée for what liad becîti paid by the 
insurer in aid of the carrier, and that the court would restrain the carrier 
froui setting up the insurer's payment of his part of the loss as partial satis- 
faction. So lu Hart et al. v. Western Riiilway Co., 13 Metc. [Mass.] 99 146 
Am. Dec. 719], it was held that where underwriters had paid a loss by tire 
caused by a locomotive of a railroad corporation, the owner mlght recover 
also froui the corporation for the use of the underwriters, and that he could 
not reJease the action brought by theni in his name. There is also a large 
class of cases in which attempts hâve been juade by insurers who had 
paid a loss to recover from the party in fault for it, by suit lu their own 
right, and not in the right of the assured. Such attempts hâve failed, but 
lu ail the cases it has been conceded that suits might hâve been maintained 
In the name of the assured party for the use of the insurers. And such la 
the English doctrine settled at an early perlod. 

"It has been argued, however, that thèse décisions rest upon the doctrine 
that a wrongdoer Is to be punished, that the défendants against whom such 
actions hâve been maintained were wrongdoers, but that, in the présent case, 
the lire by which the insured goods were destroyed was accidentai, without 
fault of the défendants, and therefore that they stood, in relation to the 
owner, at most in the position of double Insurers. * * * A carrier is not 
an insurer, though of ten loosely so called. The extent of his responsibillty 
may be equal to that of an insurer, and even greater, but its nature is not 
the same. ; His contract is not one for indemnity, independent of the care 
and custody of the goods. He ig not entitled to a cession of the remains of 
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the property, or to hâve the loss adjusted on prinelples peculiar to the con- 
tract of Insurance; and when a loss occurs, unless caused by the act of 
God, or a public enemy, he is always In fault. The law raises against him a 
concluslve presumptlon of mlsconduct, or breach of duty, In relation to every 
loss not caused by excepted périls. Even If Innocent, In fact, he has consent- 
ed by his contract to be dealt with as If he were not so. He does not stand. 
therefore, on the same footing with that of an Insurer, who may bave en- 
tered into his contract of indemnity, relying upon the carrier's vigilance 
and responsibillty. In ail cases, when llable at ail, It Is because he Is proved, 
or presumed to be, the author of the loss. There is nothing, then, to take 
the case in hand out of the gênerai rule that an underwrlter, whu has paid a 
loss, is entitled to recover what he has paid by a suit in the name of the as- 
sured against a carrier who caused the loss." 

In South. Ry. Co. v. Blunt & Ward, 165 Fed. (C. C.) 258, 262, a 
:ase similar in some respects to this, Judge Toulmin said: 

"If from the pleadings it appeared that the Transportation Mutual Insur- 
ance Company had paid to the plaintiff only a part of the loss, they would be 
jointly interested in the recovery from the indemnitors, Blunt & "Ward, and 
the plalntlfC could niaintaia the action in his own name and recover the fuU 
amount of the loss. As to the amount paid by the Insurance Company, it would 
become a trustée for said conipany. If the insurance company had paid the 
plaintiff ail of the loss, then this suit should be by the insurance company 
alone in the name of the railway company as the nominal plaintiff for the use 
of the insurance company. If only a part of the loss had been paid by the 
insurer, the insured would be entitled to the residue ; and how the money re- 
covered is to be dlvided between them is a question which interests tliem alone, 
and In which the défendants are not concerned. In order to recover under 
the complaint as now drawn, the insurance company and the railway company 
must be Jointly interested in each of the losses counted on in the complaint. 
If the insurance company has paid ail of any indivldual loss to the railroad 
company, then the insurance company alone would be interested in this loss, 
and the railroad company would hâve no right to recover, and unless both 
plalntiffs can recover, neither can. In the last amendment which the plain- 
tiff proposes to niake, the counts to be added by amendment claim only for 
losses sustained by the railroad company, and on which losses no insurance 
was in force, and no payments hâve been made by the insurance company to 
reimburse the railroad company for thèse losses. This would make the rail- 
way company solely interested In some of the counts of the compïaint, and the 
insurance company solely interested in others, and this amendment cannot be 
allowed, as both plalntiffs must be jointly interested In the recovery to be 
had under each count." 

And, again, it was said in that case (165 Fed. 261) : 

" 'When an insurance company pays to the assured the amount of the loss 
of the property insured, it is subrogated In a corresponding amount to the 
assured's rlght of action against any other person responsible for the loss. 
This right of the insurer against such other person is derived from the assured 
alone, and can be enforced in his right only. At common law It must be as- 
serted lu the name of the assured. In a court of equity or admiralty, or un- 
der the modem codes of practice, it may be asserted by the insurance com- 
pany in its own name when it has paid the assured the full value of the prop- 
erty destroyed — citlng authorities. But the rule seems to be well settled that, 
when the value of the property exceeds the insurance money paid, the suit 
must be brought in the name of the assured. In such an action the assured 
may recover the full value of the property from the wrongdoer, but as to the 
amount paid him by the insurance company he becomes a trustée; and the 
défendant wlll not be permltted to plead a release of the cause of action from 
the assured, or to set up as a défense the insurance company's payment of 
Its part of the loss.' Hart v. Railroad Co., 13 Metc. (Mass.) 99, 46 Am. Dec. 
719 ; Hall v. Eailroad Co., 13 Wall. 367, 20 L. Ed. 594." 
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In M. & M. R. Co. V. Jurey, 111 U. S. 584, 594, 595, 4 Sup. Ct. 
566, 570 (28 L. Ed. 527), the court said : 

"The payment of the total loss by the insurer works an équitable asslgnment 
to hlm of the property and ail the remédies which the insured had agalnst 
the carrier for the recovery of Its value. Mason v. Sainsbury, 3 Dcug. 61; 
Xates V. Whyte, 4 Blng. New Cases, 472; Clark v. Hundred of Blythlng, 2 
Bar. & Cress. 254 ; ^tna Insurance Co. v. Tyler, 16 Wend. [N. Y.] 385 ; At- 
lantic Ins. Co. V. Storrow, 5 Palge [N. T.] 285. Thls rule Is so strlctly applled, 
that when two ships, belonging to the same owner, came into collision with 
each other, and one of them sank and became a total loss, It was held that 
the insurers of the lost ship did not, upon their payment of the total loss, be- 
come entitled to make any claim for the loss agalnst the insured as the owner 
of the ship in fault In the collision, for their right existed only through the 
owner of the ship insured, and not independently of him, and as he could not 
hâve sued himself, they could bave no remedy agalnst him. Simpson v. 
Thompson, 3 App. Cas. 279. See, also. Globe Ins. Oo. v. Sherlock, 25 Ohio 
St. 50. 

"In Gales v. Hallman, 11 Pa. 515, it was held that 'a shipper who bas re- 
ceived from the insurer the part of the loss insured agalnst may sue the car- 
rier on the contract of bailment, not only in his own right for the unpaid 
balance due to himself, but as trustée for wliat has been paid by the insurer 
in ease of the carrier;' and upon the trial of such a case, the court will re- 
strain the carrier from setting up the insurer's payment of his part of the 
loss as partial satisfaction. 

"Insurers of a ship which has been run down and sunk by the fault of 
another ship are, upon their payment of a total loss, subrogated to the right 
of the insured to recover therefor agalnst the owners of the latter vessel, and 
if their pollcy was a valued one, their ])ayment of this value will give them 
the whole spes recuperandi, and the right to the whole damages, though the 
insured vessel was, in fact, worth a larger sum than the valuation named in 
the pollcy. North of England Association v. Armstrong, L. E. 5 Q. B. 244. 
See, also, Clark v. AVilson, 103 Mass. 219, 227 [4 Am. Rep. 532]. 

"The authorities above cited which relate to marine policles apply, as well 
as the other cases cited, to the question in liand, for in Hall & Long v. Rail- 
road Companies, 13 Wall. 367 [20 L. Ed. 594], it was held that 'there Is no 
reason for the subrogation of Insurers by marine policles to the rights of the 
assured agalnst a carrier by sea which does not exist in support of a like sub- 
rogation in case of an Insurance against lire on land.' 

•'We are or opinion, therefore, that the recovery in thls case might properly 
bave been, as it was, for the entire loss sustained by the nominal plalntilïs 
with regard to the amount of Insurance paid. The only effect of the provision 
of section 2891, Code of Alabama, is to make the party for whose use the 
suit is brought dominus litis, and to give It the same rights as if it were the 
assignée of the cause of action. Its recovery is on the nominal plalntiff's cause 
of action. But as there is no formai asslgnment, and the suit is in the name 
of the nominal plaintiff, the party beneiicially interested is only bound to es- 
tabllsh the cause of action, without proof of his équitable right to the re- 
covery. 

"It follows from thèse views that the complalnt was sufficient for the case 
as presented by the évidence, and that the évidence tended to sustain the case 
stated In the complalnt." 

Furthermore, the défendant, against whom judgment might be ren- 
dered, would hâve no interest in a division of the fruits of the judg- 
ment, for that is a matter between the assured and the insurer; the 
former being a trustée for the benefit of the latter. The law^ is well 
stated in Long v. Kansas City, etc., Ry. Co., 170 Ala. 635, 642, 54 
South. 62, 64, where it is said : 

"The question of who will be entitled to the proceeds of the recovery, the 
insurer or the insured, is a matter between them, and cohstitutes no défense 
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to an action for tlie damages, caused by the wrong, wliich, in any event, must 
be brought in tlie naniè of the owner and insured, although it nilglit be for 
the use of the insurer. 24 Ain. & Eng. Law, pp. 308-330 ; Perrot v. Shearer, 
17 Mich. 48, 55, 56 ; Clark v. Wilson, 103 Mass. 219-227, 4 Am. Rep. 532 ; Hay- 
ward V. Gain, 105 Mass. 213; Weber v. Morris & E. K. Go., 35 N. J. Law, 
409, 10 Am. Rep. 253." 

Again, the, insurance companies hâve no such interest in the case 
as that they could bring the suit in their own name, because they hâve 
not paid the entire loss. Whatever interest they may hâve is équitable 
— not légal — and cannot be enforced at law in the name of the in- 
surance Company. Hall & Long v. Railroad Companies, supra. They 
are represented in the action by Webb, as trustée; and the résidence 
of the trustée, and not that of the beneficiary, controls the question of 
jurisdiction, as in case of a suit by an executor, where his résidence 
controls and not that of the legatee. Knapp v. Railway Co., 87 U. 
S. 117, 123, 124, 22 L. Ed. 328; Montgomery's Manual of Fed. Proc. 
p. 139. In Over v. Lake Eric R. Co. (C. C.) 63 Fed. 34, the insured 
had been paid only a part of the loss by a number of insurance com- 
panies, and the insured brought suit in his own name and for the 
use of several of the companies against the railway company. One 
of the insurance companies did not join in the complaint. The court 
held that the entire right of action was retained by the insured, Over, 
and that the suit should hâve been brought in his name alone, that 
the equity of the insurance company, if any, could hâve no effect on 
the right of action resting in Over, and that the assignments of loss 
by Over to the insurance companies of certain proportions of the claim 
could bave no effect on the jurisdiction of the fédéral court. The 
court said: 

"The cause of action for the alleged wrong accrued to Over alone. It was 
a right of action at law, friable by jury. It was not assignable, in whole or 
in part, so as to invest the assignée with a légal title. By the pnyment of the 
policies the insurers beeame subrogated, pro tanto, to an équitable right in 
the cause of action. The written assignaient execnted by Over to the insur- 
ance companies gave tliem nothing beyond an équitable right. Neither at coui- 
nion law nor under our statutesi does the assignnient of a part of the cause 

1 The référence to "our statutes" by Judge Baker in the case of Over v. 
Lake Erie R. Go., supra, is to the following Indiana statutes: Burns Ann'> 
tated Statutes of Indiana 1894, § 251. "Every action must be prosecuted in 
the name of the real party in interest, except as otherwise provided in the 
next section ; but this section shall not be deemed to authorize the assign- 
nient of a tliing in action not arising ont of contract." Section 252. "An ex- 
ecutor, adininistrator, a trustée of an express trust, or a person expressly au- 
thorlzed by statute, may sue without joining with hiui the person for whose 
beneflt the action is prosecuted. A trustée of an express trust, within tlie 
nieaiiing of this section, shall be construed to include a person with wliom, or 
in wliose name, a contract is made for the beiiefit of another. It shall not be 
necessary to niake an idiot or a luuatio a joint party with his guardian or 
committee, except as may be required by statute." 

It is stated in Cunuingham v. E. & T. H. Ry. Go., 102 Ind. 483, 484 [1 N. E. 
800, 804, 52 A m. Rep. 6831, referred to by Judge Baker in Over v. Ijake Erie, etc., 
supra, as follows: "In speaklng of the claiin of the wrongdoer to the benefit 
of insurance money received by the injured party, a récent writer on the law 
of damages says: 'There can be no abatement of damages on the principle 
of partiàr txjmpensation received for the injury, where It cornes t'rom a col- 
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of action for a tort invest the assignée with any part of the légal tltle. The 
plaintlff Over still retains the entire légal right to the cause of action. As the 
owner and holder of the entire légal tltle to the cause of action, and havlng 
also the entire bénéficiai ownershlp of the unasslghed part of it, he can, in 
thls State, as at common law, maintain in hls own name an action for the 
whole amount of the loss. Cunningham v. Railroad Co., 102 Ind. 478, 1 N. E. 
800 [52 Am. Eep. 683]. Hls right of action is at law, because his tltle is 
purely légal. The title and interest of the Insurance companles are wholly 
équitable, and extend to but a part of the cause of action. Can Over, whose 
right of action is at law, by joining the Insurance companles, whose right of 
action is in equity, deprive the railroad company of the right of removal? 
He could hâve brought his suit originally in this court against the railroad 
Company, but it would hâve had to be brought in hls name alone. His right 
of action, being légal, and embracing the entire loss, is separable from the 
équitable causes of action of the Insurance companles. The distinction between 
actions at law and suits in equity is firmly maintalned in the fédéral System 
of jurisprudence, and state législation will not be permitted to alter or abridge 
this distinction. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712 [.35 L. Ed. 358] ; 
Cates V. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977 [37 L. Ed. 804]. If the prac- 
tice in the state courts permits the joinder of parties havlng the entire légal 
tltle with others having only an équitable title or interest in a part of the 
cause of action, still, in my opinion, such joinder will not defeat the right of 
the fédéral court to separate the parties having a légal cause of action from 
those havlng an équitable right; and if, when thus sépara ted and arrangea, 
the action at law is removable, the présence of parties having a mère équita- 
ble interest will not defeat such right. If the assignée of an équitable in- 
terest in a cause of action of a légal nature is a necessary or proper party 
with the owner of the entire légal title, then, in every case where a cause of 
action arlses, of which the fédéral court mlght rightfully hâve taken cog- 
nizance by removal, this right could be defeated by the assignment, to a citi- 
zen residing in the state of the defendant's résidence of a small interest In 
the claim or cause of action. Such construction would niake the defendant's 
right of removal, in every case, dépend on the will of the owner of the cause 
of action. I think the motion to remand should be overruled, and it is so or- 
dered." 

latéral source, wholly independent of the défendant, and is as to hlm res inter 
allos acta. * * * Nor will proof of nioney pald to the injured party by 
an insurer or other third person, by reason of the loss or injury, be admissi- 
ble to reduce damages in favor of the party by whose fault such injury was 
done. The payment of such moneys not being procured by the défendant, and 
they not having been either pald or received to satisfy in whole or in part his 
liability, he can dérive no advantage therefrom in mltigation of damages for 
which he is liable. As bas been said by another, to permit a réduction of dam- 
ages on such a ground would be to allow the wrongdoer to pay nothing, and 
take ail the benefit of a policy of Insurance without paying the premium.' 
1 Sutherland, Damages, p. 242. The doctrine hère declared was recognized, 
approved, and acted upon by this court, in Sherlock v. Alling, 44 Ind. 184. 
In that case, a simllar défense was interposed to that pleaded by the appel- 
lee in the second, third, and fourth paragraphs of its answer, in the case In 
hand. In considering thls défense the court there said: 'It proposes to use, 
as a défense to damages resulting from the wrongful act of the défendants, 
by way of set-off, recoupment, or in mltigation of such damages, pecuniary 
beneflts received by the injured party, to which the défendants had not con- 
tributed, and not resulting from, or connected with, the act causing the death 
— benefits which it is fair to présume would hâve been realized at a future 
day, without the aid of their wrongful act.' So, In Ohio, etc., R. Co. v. 
Dickerson, 59 Ind. 317, it was held by this court that the fact that the salary 
of a person, injured through the négligence of the défendant, is pald by his 
employer during the time he Is disabled by such Injury cannot mitigate the 
damages such injured party may recover, in an action therefor." 
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4. To defeat the jurisdiction of this court, the plaintiffs rely upon 
section 5159, Code Ala. 1907, which is in thèse words: 

"Claims agalnst raiiroad companles, for injuries to property, may be as- 
signed In wrlting, and each successive assignée thereof may sue thereon in 
his own name." 

The constitutionality of this section has never directly been passed 
upon by the Suprême Court of Alabama. That court did not find it 
necessary to do so in L,. & N. R. R. Co. v. Landers, 135 Ala. 509, 33 
South. 483, where the constitutionality of the statute was attacked. 
There it was said: 

"The first contention of counsel in argument for appellant is, that the sub- 
ject-màtter of the suit is a chose In action, of which there can be no valid 
assigninent ; the insistence being that section 877 of the Code (which is sec- 
tion 5159 of the présent Code), authorizing the assignaient in writing of claims 
against raiiroad companles for Injuries to property, and sults thereon in the 
name of the assignée, is an Unjust discrimination against raiiroad corpora- 
tions as a class, and vlolatlve of section 12, art. 14, of the Constitution of 1875. 
There is no merlt in this contention, slnce the chose in action hère assigned is 
a claim for damages growing out of the alleged breach of a contract, and the 
action Is in form ex contractu. There can, we think, be no doubt of the as- 
slgnabillty of such a clalm apart from the statute. The right of the plalntiff 
to sue in his own name on the claims assigned is not raised in the pleadlngs, 
and on the case as presented to the jury was not involved in any of the rul- 
ings on the charges." 

Hère the défendant contends that this statute (section 5159, supra, 
which is the same as section 877, Code Ala. 1896) is unconstitutional, 
and insists that, this question not having been passed upon by the 
court of last resort of the state, it is now the duty of this court to 
pass upon it. Of course, it is settled that the fédéral courts will, as 
a rule, f ollow the constructions of a state statute given by the highest 
court of the state. But this rule is not foUowed in every case, as, 
for example, it was not followed in Gelpcke v. City of Dubuque, 1 
Wall. 175, 205, 17 L. Ed. 520, where Mr. Justice Swayne for the court 
said: 

" * * * It is insisted that in cases involving the construction of a state 
law or Constitution, this court Is bound to f ollow the latest adjudication of 
the highest court of the state. Leffingwell v. Warren, 2 Black, 599 [17 L. Ed. 
201], is relied upon as authorlty for the proposition. In that case this court 
said it would follow 'the latest settled adjudications.* Whether the judgment 
in question can, under the circumst^nces, be deemed to come within that cate- 
gory it is not now necessary to détermine. It cannot be expected that this 
court wlU follow every such oscillation, from whatever cause arlslng, that 
may possibly occur." 

But there has been no décision by the Suprême Court of Alabama 
construing this statute to be coristitutional or unconstitutional. 
Section 240, Const. Alabama 1901, déclares: 

"Ail corporations shall hâve the rtghtto sue, and shall be subject to be sued, 
in ail courte in like cases as natural persons." 

This is the exact languâgë of section 12, art. 14, of the Constitution 
of 1875, In the case of Smith v. I.. & N. R. R. Co., 75 Ala. 449, 
a statute, thelanguage of which was as follows, was held to be in 
violation of that provision of the Constitution : 
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"When the death of any mlnor chlld is caused by the wrongful act or omis- 
sion of any offlcer or agent of an Incorporated oompany, or private associa- 
tion of persons, tlie fatlier of sucli cliild, or if the fatlier be not llving, the 
niother, may maintain an. action agalnst such corporation or private associa- 
tion of persons, • * » and may recover such damages as the jury may 
assess." 

There Chief Justice Stone said: 

"Withln the last 20 years very important constltutional provisions, fédéral 
and state, hâve been adopted. Article 14 of the amendments to the Constitu- 
tion of the United States déclares (section 1) that 'no state shall * * * 
■deny to any person withln its jurisdiction the equal protection of the laws.' 
Speaking of this provision, Justice Field, of the United States Suprême Court, 
in County of San Mateo v. South. Pac, K. R. Co. (116 U. S. 138, 6 Sup. Ct. 
317, 29 L. Ed. 589) sald: 'It not only implles the right of eaeh to resort, 
on the same terms wlth others, to the courts of the côuntry for the securlty 
of his person and property, the prévention and redress of wrongs, and the 
•enforcenient of contracts, but also his exemption from any greater burdens 
or charges, than such as are equally Imposed npon ail others under lllce 
circumstances.' 8 Am. & Eng. R. R. Cases, 1-11 (8 Sawyer [C. C] 238, 
13 Fed. 722, 757). And Circuit Justice Sawyer, in the same case (page 33) 
said: 'In my judgment, the word "person" (in this clause of the Fourteenth 
Amendment) includes a private corporation.' See note to that case on page 
56. This question, however, would seem to be settled by our own state 
Constitution, art. 14, § 12, which ordalns that 'ail corporations shall hâve 
the right to sue, and shall be subject to be sued, in ail courts, in lilie 
cases as natural persons.' 'In lliie cases as natural persons' must mean 
that where the cases are alilie, the cause of action the same description of con- 
tract or tort, there must be no discrimination between corporations and nat- 
ural persons, in the matter of prosecuting or defending suits. A tort which 
wlU support an action for one will support It for the other, and a défense 
available to one is available to the other. Mayor v. Stonewall Ins. Ce, 53 
Ala. 570 ; Green v. State, 73 Ala. 26." 

In the case of South & North Railroad Co. v. Morris, 65 Ala. 193, 
the constitutionality of the statute assailed was in this language : 

"Any corporation, person or persons, owning or controlling any railroad in 
this state, or any complalnant against such corporation, person or persons, 
taking an appeal from a décision rendered by a justice of the peace, in a suit 
for damages brought under the provisions of section 1711, and failing to sus- 
tain such appeal, and to increase or reduce the judgment before the appellate 
court, shall be liable for a reasonable attorney's fee Incurred by reason of 
such appeal, to be assessed by the court, not to exceed $20; and the attorney's 
fee shall be part of the costs" in the case. 

And, Mr. Justice Somerville for the court said that: 

"After a careful considération of this question, during wldch It has been 
lield under protracted advisement by the whole bench, a conclusion has been 
reached, which clearly persuades us that this partieular section of the Code 
is vlolative of both the Constitution of the state and that of the United States." 

In Birmingham-Tuscaloosa Ry. Co. v. Carpenter (Ala.) 69 South. 
626, decided May 20, 1915, Chief Justice Anderson rendered the 
opinion for the court holding the foUowing provision of the Alabama 
Automobile Law (Laws 1911, p. 649) unconstitutional : 

"34. The contrlbutory négligence of the person operating or driving any 
motor vehicle in this state shall be Imputed to every occupant of sald motor 
vehicle at the time of such négligence in actions brought by such occupant or 
his Personal représentatives for the recovery of damages for death or Per- 
sonal injury whether the relation of principal and agent exists between such 
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person opèratîng or drîvlng Sucii tliotor vehicle and sucli occupant or not, pro- 
vided that.the provisions of ihis section shall not apply to passengers paylng 
tare and ridilig In a motor vehicle regularly used for public hire." 

There it was said that : 

"It [this section] Is an unwarranted and unjust discrimination between per- 
sons of the same class ; that is, it discriminâtes against persons ridlng in 
luotor vehicles, because it doe^, nctt reach those riding In any other kind of 
vehlcles under similar terms and conditions. * * * The section dénies an 
equal protection of the law to ail persons similarly situated, and is an un- 
warranted discrimination. Cooley's Oonst. Limitations, 391 ; South & North 
Ala. R, Co. v. Morris, 65 Al^. 193 ; Smith v. L. & N. K. R. Co., 75 Ala. 449." 

The reasoning employed, which is unnecessary to be given hère, in 
the three cases quoted f rom is unanswerable. It may be the Suprême 
Court of Alabama wili hold, as defendant's counsel insist it will, 
that the statute (Code Ala. § 5159) is unconstitutional, because it singles 
out railroad companies from ail other companies or persons, and dé- 
clares that claims against railroad companies for injury to property 
may be assigned, etc., and that, therefore, it is in conflict with the pro- 
visions of thé Constitution of Alabama which ordains that ail cor- 
porations shall hâve the right to sue, and shall be subject to be sued, 
in like cases as natural persons. And Judge Stone said, in Smith 
V. L. & N. R. R. Co., supra, that : 

" 'In like cases as natural persons' must mean that where the cases are allke, 
the cause of action the same description of contract or tort, there must be no 
discrimination between corporations and natural persons, in the matter of 
Itrosecuting or defeuding suits." 

Further, that : 

"The sum of thèse provisions is, that no burden can be imposed on one class 
of persons, natural or artiflcial, whîch is not, in like conditions, imposed on 
ail other classes." 

Admittedly, if the statute is unconstitutional, then, any assignment 
that the insured Webb may hâve made to the insurance company can 
give the insurance company no rightj and therefore, whatever interest 
they may hâve in any judgment recovered of the railroad, on account 
of the tort sued for, must be founded upon the right independent of 
the statute. But, for a décision of this case, it is not necessary for me 
to déclare the statute obnoxious to any provision of the Constitution 
of the United States or of the state of Alabama; for, as indicated, 
neither insurance company is an indispensable party to the action ; 
and that every item of damage set forth in the complaint is recoverable 
by Webb, and damage for some of the items is recoverable by him 
and him only. ■ 

[4] 5. Section 2490, Code Ala. 1907, is in this language: 

"In ail caSes whete suits are brought in the name of the person havîng tho 
légal right for the use of anbther, the beneficiary must be considered as the 
sole party, on the record." . , 

This statute-can hâve no application to this case, although plaintifFs 
insist that ithas, and that under it the insurance companies hâve the 
right to join in the actioiï. This does not seem to me to be sound. 
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I do not think that this statute confers upon them any riglit that 
they do not hâve independent of the statute. 

The insurance companies issued the policies to Webb. The suit is 
not upon the policies, is not ex contractu, but is for the alleged wrong- 
ful destruction of Webb's property by the défendants. The only 
rights the insurance companies hâve is to be subrogated pro tanto to 
such share in the judgment recoverable for the loss as may be equal 
to the amount paid by them to Webb under the policies. 

As before stated, in other language, the suit is for the destruction 
of certain property owned by Webb solely and insured by the com- 
panies, and also to recover damages for certain other individual prop- 
erty and business of Webb, upon which the insurance companies had 
taken no risk, and in which they had no possible interest. This suit 
is not like an action brought on an officiai bond to which the above 
statute would apply; for instance, a bond in which a probate judge, 
register in chancery, or other officiai, is named as the nominal bene- 
ficiary, but where the real party or parties to the cause in which the 
bond was given is or are the real beneficiary or beneficiaries. Nor is 
it like the case of the payée of a note as plaintiff for the use of the 
original plaintifï (Cowan v. Campbell, 131 Ala. 211 ^); nor is it like 
that of an assignée of a note for subscriptions to stock where the as- 
signée of a judgment against a corporation may be considered the 
sole party plaintifï in an action against the stockholders. Lehman 
Durr Co. v. Clark, 85 Ala. 109, 4 South. 651 ; Wooldridge v. Holmes, 
78 Ala. 568. 

[5] 6. But, whatever may be the construction of this Alabama stat- 
ute by the courts of that state, and regardless of the local application 
of the Alabama statute, the distinction between law and equity has 
been preserved in the fédéral courts. Such courts must be, and are, 
the judges of their own jurisdiction, and cannot be bound by mère 
local rulings and practice régulations which may be employed so as 
to render a cause which is équitable only to be adjudicated at law. 
Hère the insurance companies bave an equity in the damages recov- 
erable for the loss to the extent of the insurance which they would be 
bound by their policies to pay, and which they did pay. As they hâve 
no further or other interest in the matter — the other damages properly 
sued for by Webb — and as they are not indispensable, that is, not neces- 
sary, parties to the action now under considération, the Alabama stat- 
ute cannot be of such avail as to deprive this court of jurisdiction over 
the controversy. Over v. Lake Erie, etc., Ry. Co., supra. 

That Congress has always sedulously intended to préserve the dis- 
tinctions between law and equity, which distinctions are plainly rec- 
ognized in the Constitution of the United States, is evidenced by 
much fédéral législation, and was recently further evidenced by the 
act of Congress approved March 3, 1915, 38 Stat. 956, c. 90. There 
the Congress has kept abreast with the advanced thought of the day 
and passed this law. The paramount idea carried in the act is that 
courts are éstablished and maintained for the adnainistration of justice» 
and not tô furnish a forum chiefly for the exhibition of the skill of in- 
tellectual gladiators — sometimes forgetful of the rights of the parties 

235 F. — 38 ' îl Stouth. 429. 
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litigant to hâve justice administered. So this act, just referred to, 
provides that if a party has brought his suit at law, whereas it should 
liave been in equity, or vice versa, the cause may, upoii application, 
be transferred to the proper side of the docket, law or equity, as the 
case may be, the pleadings properly ref ormed, and the cause proceeded 
with. Thus the delay or injustice which the courts v^^ere compelled 
to cause in numerous instances, as in Buzard v. Houston, 119 U. S. 
347, 7 Sup. Ct. 249, 30 L. Ed. 451, and many other cases, can be 
avoided. 

[6] 7. The Conformity Act, § 914, Rev. Stat. (Comp. St. 1913, § 
1537), cannot be invoked in this case to oust this court of its plain 
and rightful jurisdiction over this cause. The purpose of this stat- 
ute was to bring about uniformity in the law of procédure in the féd- 
éral and State courts in the sartie locality, taking cognizance of the 
statutory enactments of many states. The language of the statute is 
that: 

"The praetice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admlralty causes, in the circuit and district courts, shall 
conform as near as may be, to the praetice, pleadings, and forms and modes 
of proceeding exlsting at the time in like causes in the courts of record of the 
State within which such circuit and district courts are held," etc. 

As was said by Mr. Justice Matthews in Erstein v. Rothschild (C. 
C.) 22 Fed. 61, loc. cit. 64, quoting in part from I. & St. L. R. Co. 
V. Horst, 93 U. S. 291, 300, 23 L. Ed. " ' 



" 'ïhe conformity is requlred to be' as near as may be, 'not as near as may 
be possible, or as near as may be practicable. ïhis indefiniteness may hâve 
been suggested by a purpose ; it devolved upon the judges to be afCected the 
duty of construing and deciding, and gave them the power to reject, as Con- 
gress doubtless expeeted they would do, any subordlnate provisions in such 
State statutes which, in thelr judgment, would unwisely Incumber the admin- 
istration of the law, or tend to defeat the ends of justice, in their tribunals. 
While the act of Congress is to a large extent mandatory, it is also to some 
extent only direetory and advlsory.' The act of Congress, at any rate, does 
not requlre the adoption, with the local statutes, of the local interprétation 
which may hâve been put upon them, or which may, from time to time, be en- 
forced. It must be held that the body of the local law thus adopted In gên- 
erai must be construed in the courts of the United States In the light of thelr 
own System of jurisprudence, as defined by their own Constitution as tribunals, 
and of other acts of Congress on the same subject. It can hardly be supposed 
that it was the intent of this législation to place the courts of the United 
States in each state, in référence to their own praetice and procédure, upon 
the footing merely of subordlnate state courts, requlred to look from time to 
time to the Suprême Court of the state for authoritative rules for their guid- 
ance In those détails. To do so would be, In many cases, to trench in im- 
portant particulars, not easy to foresee, upon substantial righta, protected by 
the peculiar Constitution of the fédéral judlciary, and which might seriously 
affect, in cases easily supposed, the proper corrélation and independence of 
the two Systems of state and fédéral judicial tribunals." 

Having reached the conclusion that the insurance companies (or 
either of them) are not indispensable parties to this action, it is the 
duty of this court to foUow what is believed to be warranted by law, 
reason, and justice. It is plain from the words of the complaint, and 
ail the attendant facts and circumstances which are gathered from 
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a considération of the record in the case, that the insurance com- 
panies were brought into this suit solely for tlie purpose of defeating 
the jurisdiction of this court. Such a purpose cannot be approved. 
As was said in Kelly v. Chicago & A. Ry. Co. (C. C.) 122 Fed. 286, 
loc. cit. 292: 

"The afterthought of bringing the old Kansas City, etc., Ry. Co. into this 
controversy Is so palpably for the purpose of preventing the removal by the 
real défendant into this jurisdiction that the rule strictissiml juris should be 
rigidly applied. As suggested by Mr. Justice Miller in Arapahoe County v. 
Raiiway Co., 4 Dil. 277, Fed. Cas. No. 502, courts should be astute not to per- 
mit devices to become successful which are used for the very purpose of de- 
stroying the right of removal." 

And, Mr. Justice Van Devanter, for the court, in C. & O. Ry. Co. 
V. Cockrell, 232 U. S- 146, loc. cit. 152, 34 Sup. Ct. 278, 280 (58 h. Ed. 
544) said : 

"A civil case, at law or in equity, presenting a controversy between citi- 
zens of différent states and involving the requisite jurisdictional amount, is 
one whieh may be removed by the défendant, if not a résident of the state in 
which the case is brought; and this right of removal cannot be defeated by 
a f raudulent joinder of a résident défendant having no real connection with 
the controversy." Authorlties cited. 

In making the temporary order, restraining the plaintifïs from 
prosecuting their suit in the law and equity court of Marengo county, 
Ala., until this motion should be determined, Judge Toulmin held 
tentatively that the removability of the cause was at least debatable, 
and directed that further action in the state court be stayed until a 
hearing could be had hère. And, now after having heard arguments 
for and against removal, I entertain no doubt that the cause is re- 
movable under the f acts shown by the transcript of the record, and, the 
cause being removable, and ail statutory requirements for removal hav- 
ing been complied with, that it has been removed into this court. The 
defendant's case, according to the record, is such that the statuta 
governing removals has, proprio vigore, operated to that end. 

Order will be entered overruling the motion to remand this cause 
to the state court, and making the temporary restraining order issued 
by Judge Toulmin permanent. 



THE GURNET. 

(District Court, D. Maine. July 31, 1916.) 

No. 324. 

Maritime Liens <S=»57— Lien Givbn by State Statute — Enfoecement in 
Admiralty Court — "Labor ob Materials Furnished foe Building a 
Vessel." 

Rev. St. Me. e. &3, § 8, provides that whoever furnishes labor or ma- 
terials for building a vessel shall hâve a lien on It therefor, which may be 
enforced within four days after the vessel is launched, or, if furnished 
under a contràct not then completed, within four days after its comple- 
tion. Intervener was employed by contràct to furiilsh and install the 

=3For otber cases see same topic & KEY-NUMBER in ail Ker-Numbered Digests & Inâezes 
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engine and machlnery of a steamer being built, and during performance 
of the contract was directed by the superintendent of the work for the 
owner to furnish and install a pinch wheel for the engine and a spring 
bearing for the shaft ; the engine and shaft being secondliand and witli- 
out sucli appliances. Tliese parts were not coinpleted wlien tlie vessel was 
put into service, but were installed afterwards, aiid withln four days 
before the steamer was seized in a suit to enforce liens. Hcld, that 
the work done by intervener was such as contemplated l>y the statute and 
eiititled him to a lien ; that the admiralty court, having taken possession 
of the vessel before the tlnie for enforcing the lien had expired and sold 
the same, had jurisdiction to entertain and détermine ail claims against 
the proceeds, and would enforce interveuer's lien, although a différent 
procédure was prescribed by the state statute. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96; Dec. 
Dig. ®=>57.] 

2. Maritime Liens <S=43 — Waivek — Taking of Notes. 

Clainiant, while performiiig a. contract to furnish work and materials 
for the building of a vessel, for which on completion he would be entitled 
to a lien under the state statute, took notes from the owner for a part 
of his claim, He did not intend to abandon his lien, or understand that 
it would be affected ; but the purpose of the parties was to enable him 
to raise money teniporarily until the owner could arrange for payment. 
After two or three days, finding he could not use the notes, they were 
returned. llcld, that claimant did not lose his lien, and that it was 
entitled to priority over a mortgage on the vessel and over the trustée In 
bankruptcy of the owner. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 82; 
Dec. Dig. <©=>43.] 

In Admiralty. Suit by Randall & McAUister against the steamer 
Gurnet. In the matter of the claim of Joseph C. Noyés, intervener. 
Decree for intervener. 

Benjamin Thompson, of Portland, Me., for intervener. 
William S. Linnell, of Portland, Me., for trustée in bankruptcy of 
Portland-Bath-Casco Bay Rapid Transit Co. 

HALE, District Judge. On September 18, 1914, the steamer Gur- 
net was seized upon this libel to enforce a maritime lien. On Novem- 
ber 12, 1914, she was sold at a marshal's sale by virtue of an inter- 
locutory order of sale, and the proceeds of the sale were paid into 
the registry of this court. On the day of filing the libel, Joseph C. 
Noyés intervened, by pétition, to enforce a lien for labor and materials 
furnished for installing the boiler and machinery of the steamer. It 
is alleged that this lien is a construction lien, and arises under section 
8 of chapter 93 of the Revised Statutes of Maine, as foUows : 

"Sec. 8. Whoever furnishes labor or materials for building a vessel, has a 
lien on it therefor, wliich inay l)e enforcèd by attachment thereof, withln four 
days after it is launched ; but if the labor and materials hâve been so fur- 
nished by virtue of a contract not fully conipleted at the time of the launching 
of the vessel, the lien may be enforcèd withln four days after such contract 
has been completed. » • * " 

The proof s show that the labor and materials were furnished by the 
intervener. Noyés, for the installation of a pinch wheel, an appliance 
for turning the engine over, and a spring bearing. 

©=i>For otKer cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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It is contendecl on behalf of the trustée in bankruptcy that Noyés 
was to install the engine, not as a contract job, but that he was to be 
paid a fair vahie for the material furnished, and for the labor by the 
day ; that the steamer entered into the service for which she was built 
on July 9, 1914; that the constructive work was completed at that 
time, and that Noyés did not enforce his daim to a lien within four 
days afterwards, and that, therefore, he has lest his lien ; that the ap- 
pliances furnished were not necessary for the working of the engine, 
or for the opération of the boat but that the steamer could, and did, 
operate without them ; that inasmuch as the contract was not com- 
pleted before the vessel went into service, no enforceable lien ever at- 
tached to the steamer ; that, even though Noyés may bave had an un- 
completed contract during the summer of 1914, during that period he 
had only an inchoate right to a lien under certain conditions; that 
such right could not be enforced, under the terms of the statute, until 
he had completed his contract and established his lien; that, in any 
event, it could not be enforced at any other time than "within four 
days after such contract has been completed," as provided by the stat- 
ute; that, under the statute, when labor and materials are furnished, 
in accordance with the terms of the contract, nothing but the comple- 
tion of the contract can create a valid lien, and that, up to the time 
of the completion of the contract, there exists only an inchoate right 
to a lien; that such right is given, not by a fédéral statute, but by a 
State law ; and that neither the fédéral court nor any other court can 
enforce a right that does not comply with the terms of the state 
statute. 

( 1 ] 1 . It becomes necessary to examine the proof s to see what the 
contract was between the parties. The steamer Gurnet was owned by 
the Portland-Bath-Casco Bay Rapid Transit Company, a corporation 
organized in November, 1913, to carry on a passenger and freight 
business. Captain Oscar Randall was a director and the président ; 
George W. Brown was the gênerai manager and treasurer. Captain 
Oscar Randall had followed the sea for more than 30 years as mastei 
of sailing vessels and motorboats. He is well known to me as being 
experienced in maritime matters. Mr. Brown, at the time he went 
into this business, had no expérience in maritime affairs. Captain 
Randall testiftes that while Brown was the gênerai manager, he him- 
self made the contract for the building of the Gurnet, after consulting 
Brown ; that his understanding was that Brown was to consult with 
him, as a director, in making the contracts and giving directions as to 
what should be done, and that he himself should hâve the superintend- 
ence of the boats. Captain Randall says that both he and Brown en- 
tered into a contract with Mr. Noyés. Brown himself testifies that it 
was understood that Noyés was to furnish everything necessary, with 
the exception of the feed water heater, boiler, condenser, and pump, 
and some incidentals, and that Noyés was given orders to furnish ev- 
erything else necessary to install and fix up the boat. He adds: 

"I consldered that we had entered into an agreement with hiin [Noyés], 
and that he was to complète the work unless there was some unusual pro- 
ceeding ; but I had every confidence In Mr. Noyés doing the work right." 



598 235 FEDERAL REPORTER 

It appears that one Ray Marshall was appointed to superintend the 
work of installing the machinery for the Gurnet. The proofs lead 
me to believe that, during the process of installation, it was discovered 
that the engine, a secondhand one, did not hâve a pinch wheel upon 
it, or any other appliance for tuming it over ; that the shaft was also 
a secondhand one, with heavy couplings ; that no spring bearing was 
connected with it; that on or about June 19, 1914, Marshall, then 
acting as superintendent of installation in behalf of the vessel, ordered 
Noyés to prépare a pinch wheel and spring bearing which were neces- 
sary for the opération of the steamer and that he determined where 
the pinch wheel should be located; that, under Marshall's directions. 
Noyés rnade measurements for the purpose of determining the size 
of the pinch wheel, and that the shaft was prepared, before it was put 
into the steamer, for the réception of the spring bearing; that Noyés 
received orders from the superintendent of construction to make thèse 
two parts, with the agreement that they should be installed as soon as 
the steamer could be hauled up long enough to perform the work to 
be done ; that at the time' of the installation of the steamer's machin- 
ery Noyés was compelled to put ofif the work of preparing the parts 
and construction of the pinch wheel and spring bearing, and, it being 
necessary that there should be some means of turning over the engine, 
it was agreed that, while thèse appliances were being prepared, Noyés 
was to loan Marshall, for the temporary use of the steamer, a large 
Stillson wrench; that the installation of the pinch wheel and spring 
bearing was not completed when the vessel was put into service, July 
9, 1914, but it was understood that Noyés should do the work on the 
pinch wheel and spring bearing when it was convenient for him; that 
the pinch wheel was duly installed and the spring bearing delivered 
on board the steamer, under the contract, on September 15, 1914, 
within four days before thèse proceedings were commenced. 

Without further reciting testimony, after a full examination of the 
proofs, I am satisfied that the contract was one relating to the con- 
struction of the vessel; that within the meaning of the state statute, 
the labor and materials were furnished for "building a vessel" ; that the 
pinch wheel and spring bearing were necessary parts of the steamer, 
and were furnished upon the order of the owner of the steamer, by 
its superintendent of construction, under one continuing contract ; and 
the fact that some time intervened between the time the steamer was 
put in opération and the time when the pinch wheel and spring bearing 
were furnished doès not affect the validity or priority of the lien. 

The jurisdiction of the court over the lien is fixed by the fact that 
the steamer was seized and sold under admiralty proceedings; the 
court thereby acquiring jurisdiction over the remnants of the sale 
in the registry. It has long been well settled in the admiralty courts, 
that, where proceeds are rightfuUy in the possession and custody of 
the admiralty, it is an inhérent incident to the jurisdiction of the court 
to entertain supplemental suits by thé parties in interest to ascertain to 
whom the proceeds rightf ully belong ; and, although the state statutes 
prescribing liens prescribe also the forms of proceedings, still the féd- 
éral courts proceed to give relief in admiralty, sometimes by sum- 
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mary proceedings of a character entirely différent from those pro- 
vided by the state statute. Andrews v. Wall, 3 How. 568, 573, 11 L. 
Ed. 729; The Lottawanna, 21 Wall. 558, 582, 22 L. Ed. 654; Schu- 
chardt V. Babbage, 19 How. 239, 241, 15 L. Ed. 625 ; The Atlantid 
Citv (C. C.) 220 Fed. 281 ; Berwind-White Coal Mining Co. v. Metro- 
politan S. S. Co. (C. C.) 166 Fed. 782. 

Under the practice of maritime courts I can hâve no doubt that 
this court has the right to distribute this fund. 

Under the proofs, I think the lien established is of the positive char- 
acter I hâve above indicated ; but, even if the testimony disclosed only 
an inchoate lien, it would still be the duty of the court to give effect 
to such lien, and to provide means for enforcing it. In the Metro- 
politan Steamship Case (C. C.) 166 Fed. 782, 785, to which I hâve 
referred, Judge Putnam says: 

"If, at the tluie the hllls before us were flled, there was restlng on those 
steamers, or either of them, an inchoate lien of any character, it is the duty 
of this court to give it fruition." 

Under the practice of the admiralty courts, whatever right Noyés 
had in the steamer at the time possession was taken under the process 
issued by this court in this proceeding, it is the duty of the court to 
protect and enforce such right, and "to give such remedy as the equity 
of the case might advise." 

[2] 2. The proofs show that, on July 28, 1914, the manager of the 
Portland-Bath-Casco Bay Rapid Transit Company gave Noyés four 
notes, two for $400 each, and two for $300 each ; that one, at least, 
of thèse notes was on four months' time, and would mature on or 
about November 27, 1914. The notes were returned after two or three 
days. There is contradictory testimony touching the matter of the 
taking and returning of the notes. The learned proctor for the trus- 
tée urges with clearness and force that, in taking the notes. Noyés 
extended crédit to the owners of the steamer for four months as 
to a part of the indebtedness, and that it is apparent that Noyés, at 
the time he took the notes and at the time he so extended crédit, knew 
that his contract would be completed before the expiration of the term 
of crédit ; that, by the law of Maine and of Massachusetts, the ac- 
ceptance of notes by a créditer is presumed to be in payment of the 
debt (Wilkins v. Reed, 6 Me. 220, 19 Am. Dec. 211 ; Spitz v. Morse, 
104 Me. 447, 72 Atl. 178, and cases cited); that by the law of the 
fédéral courts if a creditor extended crédit beyond a period when, 
by the terms of the statute, he must enforce his lien, then his lien is 
lost, because, by subséquent contract, he has entered into an agree- 
ment inconsistent with the enforcement of his lien. The learned proc- 
tor cites the leading fédéral case, Westinghouse Air Brake Co. v. 
Kansas City Southern Ry. Co., 137 Fed. 26, 71 C. C. A. 1, where the 
Circuit Court of Appeals for the Eighth Circuit held that the accept- 
ance for a debt, secured by a lien, of a promissory note which does 
not mature until after the time fixed by the statute for the commence- 
ment of an action to enforce the lien destroys the lien, for the reason 
that the acceptance of the note extends the time of payment of the 
debt until the note matures ; and the learned proctor for the trustée 
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urges that, whatever contract Noyés had made, it would hâve been 
completed long before the expiration of the term of crédit he extended 
to the owner of the steamer by taking the notes; and the learned 
proctor dénies that Noyés ever returned the notes under such circum- 
stances as to make a mutual rescission of the contract, and that any 
répudiation of the contract by Mr. Noyés could not affect the con- 
tract previously made, for either he would still be hable under that 
contract or liable for damages for répudiation; that the hen was ab- 
solutely destroyed by Noyés' intent to extend crédit for the period of 
four months, and, the hen being destroyed, it could never be restored 
or reinstated by any subséquent act. 

It is necessary hère to carefully examine the proofs in relation to- 
the receipt of the notes. Noyés testifies that, on July 28th, Brown, 
the manager of the company owning the steamer, gave him the four 
notes in question, and one of the notes, at least, was on four months' 
time; that he took the notes to'the Canal Bank, and he thinks they 
were placed to his crédit, but he does not think he drew against them. 
As a resuit of conférence with his counsel, Noyés obtained the notes 
from the bank within two or three days. He went to Brown's office 
again, and handed him the four notes, and stated that he could not 
use them, as they were not acceptable to the bank, so he returned them 
to Brown. Noyés says that Brown made no objection to the return 
of the notes, and did not give question to Noyés' right to do so, and 
that the notes hâve been in Brown's possession, so far as he knows, 
ever since that time, and were in the possession of the trustée in bank- 
ruptcy at the time of the hearing. The notes did not cover his ac- 
count in full, and, when he returned them, Brown did not return his 
account. Noyés testifies clearly that "his object in taking the notes 
was simply to help him ont until the steamboat company could raise 
money" ; that he thought, at the time of taking the notes, he had a 
maritime lien, but.he did not know the différence between a construc- 
tion lien and a maritime lien ; that in taking the notes he did not in- 
tend to waive or discharge his lien, and he did not understand that the 
giving or taking of notes would affect his lien, but the bank asked him 
to look into the question of lien ; and he then consulted his counsel ; 
that soon after he returned the notes he asked Brown for money. Cap- 
tain Randall being présent, and told Brown that he had been informed 
by his counsel that his lien would continue four days after the com- 
pletion of his work, and that things would bave to be settled up ; 
that both Brown and Randall stated that they did not want to do any- 
thing to hurt him ; that he had done the work in a satisf actory way and 
should bave his pay ; that, a few days after he returned the notes, he 
told them that he had not completed his work, and should want to 
take action within four days after he had completed it ; that they 
asked him to hold off on the work for a few days, to see if they could 
not make some arrangement to raise the money. In his testimony 
Captain Randall does not contradict Noyés on any material matter. 
Brown's évidence is contradictory to Captain Randall's in many im- 
portant particulafs ; it is not necessary to discuss that testimony, or 
that of other witnesses, in détail. On ail the proofs, I am satisfied 
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that the taking of the notes by Noyés was on condition that they would 
be accepted by the bank ; that the notes were given, and received only 
as a temporary expédient, with a view to giving the company owning 
the steamer an opportunity to negotiate loans with which to meet its 
obhgations, and, at the same time, to assist Noyés in raising money; 
that the notes did not cover the full aniount of the account, and were 
not, in fact, given in settlement of the account; and that, in giving 
and taking the notes, both Captain Randall and Mr. Noyés understood 
that Noyés retained his lien on the steamer, and that there was no 
intention, on the part of either, that the taking of the notes should op- 
erate to waive the lien existing at that time. 

In The Helen M. Pierce, Fed. Cas. No. 6,332, Judge Fox, in this 
district, refers to Carter v. The Byzantium, Fed. Cas. No. 2,473, in 
which, in speaking of the rule of Maine and Massachusetts courts, 
Judge Clifford says : 

"It is merely a presumption of fact, and may be controlled by clrcumstances 
indlcating a contrary Intention." 

In The Alabama (C. C.) 22 Fed. 449, it was held that, by the princi- 
ples of the maritime law, a lien is not lost by the acceptance of notes, 
unless the claimant can show that the lienholder agreed to receive 
the notes in lieu of the original claim. In The L. B. X (D. C.) 93 
Fed. 233, 239, in commenting upon a case where it is claimed that 
taking a note had waived a lien in the admiralty court. District Judge 
Philips said: 

"The law gave the lien absolutely, and therefore it devolved upon the claim- 
ant to show afflrmatively that this lien was waived as a part of the contract. 
* * « "The notes being unpaid, he mav return them, and enforce his lien.' " 
— citing The Kimball, 3 Wall. .37, 18 L. Ed. 50. 

In Robins Dry Dock & Repair Co. v. Chesbrough, 216 Fed. 121, 
125, 132 C. C. A. 365, 369, in speaking for the Court of Appeals for 
this Circuit, Judge Putnam said: 

"It is settled, however, by sound reason, and by long practice and acquies- 
cence, that any debt to which a lien or a spécial ground of relief is attached 
is not discharged, so far as the lien or spécial ground of relief is concerned, 
by a renewal, or any number of renewals, unless there is soniething of a 
peculiar nature which showed that what was done was intended to absolutely 
merge the original debt. * * * Independently of the question of the 
effect of taking a proniissory note, which in Massachusetts and Maine is re- 
garded as a diseharge of the original debt prima facie. while in New* York it 
is not regarded as such a discharge, the rule is universally applicable, for 
example, that the taking of a new obligation does not necessarily discharge 
the original debt without an especial intention on the part of the parties that 
It should do so." 

See Meyer v. Tupper, 1 Black, 522, 525, 17 L. Ed. 180; Ramsey 
V. Allègre, 12 Wheat. 611, 6 L. Ed. 746; The Winnebago, 141 Fed. 
945, 946, Il C. C. A. 295; The Pioneer (D. C.) 53 Fed. 279; Moore 
V. Newbury, Fed. Cas. No. 9,772 ; The Sarah J. Weed, Fed. Cas. No. 
12,350; Page v. Hubbard, Fed. Cas. No. 10,663; Hudson v. Bradley, 
Fed. Cas. No. 6,833; The Napoléon, Fed. Cas. No. 10,011. The 
Eclipse, Fed. Cas. No. 4,268. 
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In the case; at bar the proofs lead me to believe that the notes were 
not taken with the intention that Noyés should aba:ndon his lien. They 
lead me to distinctly the opposite conclusion, namely: that, at the time 
of taking the notes, Noyés supposed he had a lien, and did not intend 
to waive or discharge it and did not understand that the giving or tak- 
ing of notes would affect his lien. The return of the notes foUowed 
in a few days, under circumstanCes tending to substantiate the con- 
tention of Noyés. In view of ail the testimony, and of the décisions 
of the fédéral courts I am constrained to find that Noyés' lien was 
not lost by the action of the parties in référence to the notes. As 
bearing upon his intention, it is clear that Noyés would never hâve 
taken the, notes if he had been fully advised of the financial condition 
of the Company, and of Brown and Randall. It is obviously true of 
him, as it was of the claimant in The Helen M. Pierce, Fed. Cas. 
No. 6,332, of whom Judge Fox said : 

"In my opinion, CQombs did not intend to release and discliarge his securi- 
ty by thus aceepting Maddocks' note ; and it is certain he would never hâve 
done it, if fully advised of Maddocks' condition." 

There is no necessity of reviewing in détail the testimony touching 
the claims of the mortgageé. Under the proofs, and under the déci- 
sions of the fédéral courts, it is clear that the construction lien of 
Noyés takes priori ty over the mOrtgage, as it does over the trustée in 
bankruptcy. American Trust C6, v. Fletcher Co., 173 Fed. 471, 479, 
97 C. C. A. 477; The Kiersage, Ëed. Cas. No. 7,762; The St. Joseph, 
Fed. Cas. No. 12,229; The Guiding Star (D. C.) 9 Fed. 521, 524. 

I find, then, that the work done by the intervenèr. Noyés, was done 
as a part of the work growing out of the construction of the steamer 
Gurnet; that the pinch wheel and spring bearing were furnished on 
the order given by the superintendent of construction of the steam- 
ship Company, soon af ter the work of installation began ; that the f act 
that some time intervened between the steamer's being put in opéra- 
tion and the time the pinch wheel was installed and the spring bearing 
delivered on board the steamer does not affect the validity or priority 
of the lien; that the intervener's construction lien was not rendered 
tnvalid by the taking of the notes ; that the notes were not received 
with any intent of discharging the lien ; that the intervener's lien takes 
priority over mortgages and also the rights of the trustée in bank- 
ruptcy. 

Thei-e must, then, be a decree for the intervenèr, Joseph C. Noyés, 
for the sum of $1,597.26, with interest to March 1, 1916, with costs, 
and that the claim constituted a lien upon the steamer Gurnet at the 
time she was seized by the marshal, by virtue of the process of this 
court, issued in this case, and that such lien is entitled to priority over 
the rights of the trustée in bankruptcy and over the mortgage. L,et 
such a decree be drawn and presented. 
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BROWN DRUG CO. et al. v. UNITED STATES et aL 

Pistrict Court, N. D. lowa, W. D. October 2, 19160 

No. 46. 

1, COtTBTS <S=5l01 INTEBSTATE COMMISSION KATES — INJUNCTION JUEISDIC- 

TION or CotTBT. 

In a suit against the Interstate Commerce Commission and carriers to 
prevent enforcement of new rates, where there Is an application for a 
temporary Injunction, and the District Judge calls In two other judges, 
one of them being a Circuit Judge, to dispose of such application, the 
court as constltuted is wlthout Jurlsdlction to dispose of the case on the 
merlts. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §| 344r-350, 629 ; Dec. 
Dig. «=3l01.] 

2. COMMBBCE «=»98— INTKBSTATB COMMISSION — TEMPOSABT IKJUNCTIOHB— 

RiOHT 10. 

Where new rates permltted by the Interstate Commerce Commission 
would work In jury and possibly discrimination against towns In South 
Dakota, whlle the prevlous exlsting rates worked Injury and possibly had 
for sereral years dlscrimlnated against a town in lovea, a temporary In- 
junction pendlng a suit against enforcement of the rates, wlll not be 
granted, the court being unable to measure the respective injuries, and 
the order of the Interstate Commerce Commission being presumptively 
▼alid. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. | 146; Dea Dlg. 
«=»96.] 

Reed, District Judge, dlssentlng. 

Action by the Brown Drug Company and others against the United 
States of America, the Interstate Commerce Commission, the Ameri- 
can Express Company, and others, seeking to enjoin the putting into 
effect of certain express rates in South Dakota. On order to show 
cause why temporary injunction should not issue against défendants. 
Injunction denied. 

Thomas H. Null, of Hurpn, S. D., and Edward E. Wagner, of Sioux 
Falls, S. D., for plaintiffs. 

Blackbum Esterline, Sp. Asst. Atty. Gen., for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

SMITH, Circuit Judge. In this case the government and the Inter- 
state Commerce Commission hâve entered a spécial appearance and 
plea to the jurisdiction to hear the apphcation for a temporary writ 
of injunction. The Sixty-First Congress (Act March 3, 1911, c. 231, 
§ 207, 36 Stat 1146, 1148 [Comp. St 1913, § 993]) provided that: 

"The Commerce Court shall hâve the jurlsdlction possessed by Circuit 
Courts of the United States and the judges thereof immediately prlor to 
June elghteenth, nineteen hundred and ten, over ail cases of the foUovrlng 
kinds: ♦ * * Second. Cases brought to enjoin, set aslde, annul, or sus- 
pend In whole or in part any order of the Interstate Commerce Commission." 

This vested gênerai jurisdiction in this class of cases in the Com- 
merce Court. It was further provided (page 1149, §■ 9%): 

^stFor othn eum see sam* topie ft KBT-NUMBER In kll Key-Numb«r«l DiKwU A Indexes 
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"The Jiirîstlictlon of the Commerce Court shall be Invoked by fiUng In the 
office of tlie clcrk of the court a written pétition setting forth briefly and sue- 
ciuctly tlie tncts coustltuting the petitioner's cause of action, and specifying 
the relief sought." 

I shall ask my Associates upon the bench to express their views in 
this case, and therefore in what I say I, am expressing; my own views. 

In my jiidgment ail that is necessary to invoke the jurisdiction of 
the Court of Commerce under this old law is the fiHng of this pétition. 
The word "invoke" is defined by Webster's New International Diction- 
ary as: 

"To call on for aid or protection; to Invite earnestly or solemnly, as in 
prayer; to sclicit or demaud by invocation, as to invoke the Siipreiue Being, 
or to invoke His aid; to appeal to, or cite, as authority or for support." 

The Standard Dictionary; defines it in the fifth heading, referring: 
to the law, "To call for by judicial process; as, to invoke papers into 
court." The Çentury Dictionary defines it in law as, "To call for judi- 
cially; as to invoke déposition or évidence^" and it gives the synonyms 
for the word "invoke" used other than as a law term as "to implore, 
supplicate, adjure, solicit, beseech." This substantially explains the 
meaning of the word "invoke" as used in the statute. It then provided 
that in place of serving a subpœna upon the government, as it might 
hâve donc, jthe. service upon the government should be by filing a copy 
of said pétition in the office of the Secretary of the Interstate Com- 
merce Commission and in the Department of Justice. 

This saine law provided by section 208 of the act, page 1149 (Comp. 
St. 1913, § 997), for temporary injunctions to restrain orders of the 
Interstate Commerce Commission, but provided that no such temporary 
injunction should be issued by the Commerce Court otherwise than 
upon ilotice. This refers not to the notice mentioned in the succeed- 
ing section; the latter notice being the one required to obtain final 
jurisdiction to try the case. There is no provision in section 208 that 
temporary injunctions may not issue without the notice required to ob- 
tain final jurisdiction to proceed in the main case. This was amended 
by tlie Sixty-Third Congress. Act Oct. 22, 1913, c. 32, 38 Stat. 208, 
219, 220 (Comp. St. 1913, § 998). This new act provides: 

"When such ai)plication as aforesaid is presenti'd to a Jndfre, be shall imme- 
dlately call to his assistance to hear and detoimine tlie application two other 
judges. Said application shall not be heard or deterrained liefore at lenst 
five dny.s' notice of the hearing bas been given to the Interstate Commerce 
Commission, to tlie Attorney General of tlie United States, and to such other 
persons us muy bé défendants in the suit." 

Personally I arri distinctly of the opinion, even if the other statute 
should lie 50 construed that the power to grant a temporary injunc- 
tion or to hear an application for a temporary injunction is withheld 
until af ter notice has been given in thé main case, this statute distinctly 
provides that upon 5 days' notice it might be heard, and this had noth- 
ing whatever to do with whether jurisdiction had been acquired to try 
the main case or not. 

I hâve réad the unpublished opinions in the Ninth circuit that are 
furnished in manuscript form, but I cannot find anything that bears 
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upon this case. In those cases there was no notice under the statute. 
My Associates do not fully agrée with me in this respect, and as this 
case must be disposed of upon other grounds, we decHne to pass upon 
the question of jurisdiction raised by the government and the Inter- 
state Commerce Commission, and pass to other matters in connection 
with the case. 

[ 1 ] A motion is made by the express companies to dismiss this case. 
This motion in my judgment could not be heard before the three Judges 
now sitting. The three judges are convened to hear the apphcation 
for a temporary writ of injunction, not to détermine whether the case 
should be dismissed upon its merits. If the motion had been filed 
before the application had been made, there would be no prêteuse that 
thèse three judges should sit to hear that question. 

The motion to dismiss is one the majority of this court think must 
be submitted to the District Judge alone and be determined by him. 
That motion is not entirely free from difficulty. It is alleged in the 
bill that no légal évidence was taken before the Interstate Commerce 
Commission which would confer jurisdiction on it in this matter. 
Some of the judges are inclined to the opinion that it stated a légal 
conclusion; some that it stated an ultimate fact to be determined by 
the District Court. Whether he will détermine it to-day or not is no 
affair of this court. When we come to the questionnas to whether the 
temporary injunction shall be granted or not a majority are agreed it 
cannot be done. 

[2] The décision in the so-called Shreveport Case, the Houston & 
Texas Railway v. United States, 234 U. S. 342, 34 Sup. Ct. 833, 58 L. 
Ed. 1341, and the same case when tried by the Commerce Court 
and found and reported in 205 Fed. 391 (in the lower court Hon. 
John E. Carland, now by assignment one of the judges of this circuit, 
was one of the judges), held that if intrastate rates were of such a 
character as to interfère with the free movement of Interstate com- 
merce, Congress had the power under the Constitution to take 
over the fixing of said rates to that extent, and had conferred that 
power on the Interstate Commerce Commission, and the Interstate 
Commerce Commission in this case, in practically the identical lan- 
guage used in the Shreveport Case, determined that the rates from 
thèse points in South Dakota were of such a character as to constitute 
a discrimination against Sioux City, and thereby interfered with the 
freedom of Interstate commerce, and were subject therefore to be reg- 
ulated by the Interstate Commerce Commission. 

The majority hâve agreed that we cannot grant the temporary in- 
junction as an emergency relief. Such injunctions are ordinarily grant- 
ed before proofs are complète, and in determining whether to grant 
them or not, the court must consider the damages which would be sus- 
tained by the défendants if a writ of injunction did issue before proof, 
and the damages to be incurred by the complainants if it did not is- 
sue. As Sioux City has, according to the findings of the Interstate 
Commerce Commission, been suffering from this discrimination against 
it for about 2 years and 7 mpnths, we cannot find that within the 30 
or 60 days between this and the final hearing the South Dakota towns 
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will suffer more damage from the failure to grant this injunctîon than 
Sioux City would suffer from the granting of it. We are therefore 
inclined to the opinion that the temporary injunction should not be 
granted in this case. The presumption is that the Interstate Com- 
merce Commission's détermination was correct and valid. We cannot 
assume that that controversy would be determined in favor of the 
complainants against the Interstate Commerce Commission, and thus 
grant this injunction when the damages to Sioux City from the grant- 
ing of the injunction would be substantially equal to the damages to 
the South Dakota towns by refusing it. We are therefore of the opin- 
ion that the application for a temporary writ of injunction must be de- 
nied. This makes it wholly unnecessary to pass upon the question of 
jurisdiction, and the motion to dismiss is for décision by the District 
Judge. 

I now suggest that Judges REED and WADE express their views 
so far as desired. 

WADE, District Judge. So far as at présent advised, I am of the 
opinion that if the proof were présent of the actual service of this péti- 
tion upon the Interstate Commerce Commission and the Department 
of Justice, even though less than 5 days before the hearing, we would 
hâve jurisdiction, although that is not a finding by which I would be 
held to be bound upon further investigation. 

As I read this statute, I am rather inclined to think that the require- 
ment of the service of the pétition by filing in the Department of Jus- 
tice and in the office of the Interstate Commerce Commission, is 
mandatory, in order to acquire jurisdiction of the United States 
and the Interstate Commerce Commission; but in the view which I 
havç of what should be the resuit in this case, it is unnecessary to pass 
upon the question hère. 

The cause of action set fôrth in this application involves, it may be 
said, three éléments : One, that the Interstate Commerce Commission 
had no jurisdiction to make the order ; another, that it had no évidence 
before it upon which to base the order; and another, that even if it 
had jurisdiction, the express companies could not fix rates without 
conferring with the railway commissioners of South Dakota. 

In the view which I hold as to the other question in the case, which 
has been explained by Judge SMITH, it is not necessary for me to 
pass upon thèse questions. Of course I feel that no one cari read the 
Shreveport Case and not be compelled to feel that it is the duty, at 
least of this court, to follow that case in holding that the Interstate 
Commerce Commission has the power to do what they did in the case 
at bar. 

I realize that the rule of that case must resuit in a new field of con- 
troversy between the nation and the states, but I feel that in time thèse 
relations between the nation and the states will be so adjusted that 
there will be no more conflict than is absolutely necessary ; but I do 
believe, inasmuch as the law does not fix the manner in which the rates 
shall be adjusted under an order of this kind, but simply authorizes 
the Interstate Commerce Commission to announce that there is a dis- 
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crimination — and, as held in the Shreveport Case, that the Commission 
has the right to rectify that discrimination — that the spirit of comity 
between the nation and the state should require that the express com- 
panies should, in the exercise of the rights granted by the Interstate 
Commerce Commission, présent their situation to the railway commis- 
sion of the state, in order that the rate which they propose to put in 
force shall be a matter of public information, and that in order that the 
state commission may hâve a chance to adjust gênerai rates in the 
state in such a way as to meet the situation as well as possible. 

Upon the hearing hère, it is disclosed that some steps were taken 
in this direction ; but there is not sufficient in the record to justify me 
in saying that they hâve not taken the steps that would be required; 
the facts upon this matter not being fully disclosed. But again, it is 
not necessary to détermine this question. 

A temporary injunction is an extraordinary rehiedy. The modem 
tendency is to restrict it to cases where it is absolutely necessary, and 
where it can be granted without doing great injustice to any one. Now 
we hâve hère, in this case, two conflicting interests, the interests of 
the merchants of South Dakota, and the interests of the marchants of 
Sioux City. Whichever way this case is decided, damage must resuit 
to some one ; it may be to a greater or less degree, but somebody has 
to sustain damages. The condition of which Sioux City complains bas 
existed now something more than 2 years. That the merchants of 
Sioux City are entitled to relief has been absolutely adjudicated by the 
Interstate Commerce Commission. If a temporary injunction should 
issue as prayed, the condition, so far as it afïects and damages the 
merchants of Sioux City, must continue. It would be impossible to 
prescribe a plan which would enable them to recover the damage they 
would suffer, in case, upon final hearing, the temporary injunction 
should be dissolved, because their damage arises out of a loss of busi- 
ness or trade in such a way that it would be practically impossible to 
establish damages. On the other hand, if the injunction is denied, the 
merchants of South Dakota must suffer, but they suffer simply be- 
cause they pay a higher rate to the express company than they should 
pay if they are right in this proceèding, and they hâve a cause of ac- 
tion to recover the excess charges. 

It is therefore a question as to whether the merchants of South Da- 
kota must suffer by our order, or the merchants of Sioux City must 
suffer. I realize that there may be a différence in the amount of dam- 
age which one group may suffer, compared with what the other may 
sufïer. I do not hold that, the amount is necessarily the same, but it 
is of the same character ; it grows out of the same cause upon one 
side or the other. This court cannot act without imposing damages 
on somebody; it cannot refuse an injunction without injuring South 
Dakota ; it cannot grant a temporary injunction without saying to 
Sioux City: 

"You wiU hâve to continue to carry this burden which the Interstate Com- 
merce Commission has decided you hâve been compelled illegally to carry 
slnce February, 1914, and you must continue to carry this burden without 
any possible chance of recoverlng damages which you may suffer." 
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This being the situation, I personally do not feel that it justifies 
action by a court of equity at this stage. I do not believe that a court 
should grant a temporary injunction unless there is irréparable injury 
to the complainants, and unless it can be granted without imposing ir- 
réparable injury upon some one else; and, it being impossible to grant 
a temporary injunction without imposing damages upon the merchants 
of Sioux City, as aforesaid, I do not believe that the court at this 
time should exercise its extraordinary power to restrain the défend- 
ants from proceeding under the order of the Interstate Commerce 
■Commission. 

For this reason, and without passing upon the other questions pre- 
sented, I hold that the application for a temporary injunction should 
be denied. 

REED, District Judge (dissenting). I am unable to agrée with the 
opinions that hâve just been announced. 

At the outset I may say that there seem to be some statements in 
the Shreveport opinion and other cases bearing upon the questions 
hère that are not easily reconciled; but that is not my reason for 
disagreeing with the majority. 

We are hère to détermine whether or not an interlocutory injunction 
should issue, practically against the défendant express companies, and 
for this reason the case is not now for hearing upon the merits. The 
majority of the court is of opinion that the three judges cannot now 
détermine the merits, and with this I agrée ; but they go farther and 
say, as I understand them, that because the Interstate Commerce Com- 
mission and the Attorney General of the United States hâve not been 
served with the notice of this hearing for the required time (which is 
true so far as we now know), we cannot therefore détermine the 
■question of the jurisdiction of this proceeding as against them ; that, 
I thiiik, dépends upon the statute pro-viding for this court as now or- 
ganized. The act of Congress, abolishing the Commerce Court and 
transferring its jurisdiction, so far as not repealed, upon the District 
Courts of the United States, was passed October 22, 1913, c. 32, 38 
Stat. 219, 220 (Comp. St. 1913, § 9*8) which provides that: 

"No interlocutory Injunction suspendlng or restrainlng the * * * opéra- 
tion or exécution of, or setting aslde, in wliole or in part, any order niade 
or entered by the Interstate Commerce Commission shall be issued * * * 
by any District Court of the United^ States, or by any judge thereof, or liy 
any Circuit Judge acting as District Judge, unless the application for tlie 
same shall be preseuted to a Circuit [Judge] or District Judge, and shall 
be heard and determined by three judges, of whom at least one shall be a 
Circuit Judge, and unless a majority of said three judges shall concur in 
granting such application." 

That is the authority for calling together this court of three judges, 
and the act further, provides that : 

"Said application shall not be heard or determined before at least flve 
days' notice of the hearing bas been given to the Interstate Commerce Com- 
mission, to the Attorney General of the United States, and to such other par- 
ties us may be défendants." 

It is said by the majoritythat this court as now constituted may not 
détermine the question of the jurisdiction to hear this application, be- 
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cause ail it can do rightly is to détermine whether or not the applica- 
tion shall be granted by this court. But what is it that this court as 
now constituted is to détermine? I-,et the statute itself answer : 

"Wheii sueli application as aforesaid Is presented to a judge, he shall iin- 
medlately eall to his assistance to liear and détermine the application two 
other judges." 

The Interstate Commerce Commission and the Spécial Assistant to 
the Attorney General of the United States appear before us specially 
to object to the jurisdiction of this court to proceed with this hearing, 
because the notice required by law to be served upon them has not 
been given. In this I think they are right. What is to be donc ? Be- 
fore this court can proceed against the Interstate Commerce Commis- 
sion, and the government itself, it must give the required notice ; that 
has not been donc ; but that only means that the court shall not pro- 
ceed to détermine the application until the required notice has been 
given to the Commission and the Attorney General, and amounts only 
to this : That the hearing of this application should be postponed un- 
til those parties hâve been served the required time before the hearing 
can proceed. But the majority say that we are not authorized to con- 
sider the question of the jurisdiction of the court. The statute re- 
quires that when an application for a temporary injunction is made 
the judge shall immediately call to his assistance to hear and déter- 
mine the application two other judges. In my judgment it is the duty 
of this court as now constituted, when one or more of the parties to 
a proceeding of this nature comes before it and says that it is with- 
out jurisdiction of the proceedings, that the court should détermine 
whether or not the court has jurisdiction of the proceedings. It can- 
not rightly avoid determining it by declining to rule upon the motion 
so presented, and détermine the question upon some other ground. 

In my opinion the majority of the court is in error in disposing of 
this hearing before the Interstate Commerce Commission and the gov- 
ernment itself hâve been given the required notice, and in now declin- 
ing to détermine its jurisdiction as to them. 

The majority also say that the question of determining this case up- 
on its merits devolves upon the District Court. That may be true ; and 
the express companies appear and présent what is in effect a demurrer 
to the pétition for want of equity. But the merits of the case are not 
now for hearing, and when the case comes on for final hearing that 
will then be determined by the District Court. 

As to the question of a temporary injunction, I agrée with the ma- 
jority that the relative damages that may be sustained by one or the 
other of the parties may, and ordinarily should, be considered. But 
if any damage is likely to resuit to Sioux City, or any other party, the 
injunction should not be denied upon that ground, but should be grant- 
ed, if the plaintifï is otherwise entitled thereto, upon the plaintifï 
giving proper security to indemnify the party against whom it shall 
issue against such damages as the granting of the injunction may cause. 
The plaintififs are commercial clubs and jobbers in five of the largest 
cities and towns in South Dakota that will be seriously injured if the 
proposed increase of rates by the express companies is put into effect. 
235 F.— 39 
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I cannot agrée that this court as now constituted may not détermine 
the question of the jurisdiction to grant a temporary injunction at the 
proper time. 

It is apparent upon the face of the pétition that jobbers in thèse five 
towns will be discriminated against if the proposed rates shall go into 
effect, and will suffer damages — ^how much I do not know. But what- 
ever they may be, the plaintiiïs may be required to give proper security 
that will indemnify those who will be damaged by the granting of 
the writ. If I was to now détermine the question of the merits of 
the demurrers of the express companies to the pétition, I might be in- 
clined, as now advised, to overrule it; but that question, as before 
stated, is not now for détermination. 

I am constrained to dissent from the holding of the majority, deny- 
ing the application for the preliminary injunction at this time. 



THE LIÎCT H. 

(District Court, N. D. Florida. May 16, 1916.) 

1. Neutrality Laws <@=»3 — Construction of Statute— Arming Vessels 

AGAINST FkIENDLY POWEES "OOLONT, DISTRICT OR PEOPLE." 

By Or. Code, § 11 (Act March 4, 1909, e. 321, 35 Stat. 1090 [Comp. St. 
1913, § 10175]), whicli makes it a criminal offense to fit out and arm, 
witliin tlie jurisdiction of the United States, any vessel "witli intent that 
such vessel shall be employed in the service of any foreign prince or 
State, or of any colony, district, or people, to cruise or commit hostilities 
against the subjects, eitizens, or prpperty of any foreign prince or state, 
or of any colony, district, or people, with whom the United States are 
at peace," Congress designed to secure the neutrality of the United States, 
not only in wars between other nations i'eoognized, and between contend- 
ing parties recognized, as belligerents, but also by the words "colony, 
district or people," whlch were added by amendment in 1818 (Act Aprll 
20, 1818, c. 88, § 3, 3 Stat. 447), between warring factions contending for 
exclusive dominion, although there has beeu no polltical récognition of 
• either as sovereign or of a state of belligerency. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 3-8; 
Dec. Dig. <©=53. 

For other définitions, see Words and Phrases, Colony.] 

2. Neutrality Laws <S=a3— Construction of Statute— Aeming Vessels 

AGAINST PbIENDLY PoWERS "PrINCE" "StATE." 

Within Act Aprll 5, 1791, c. 50, § 3, 1 Stat. 383, prohibitlng fitting out 
and arming of vessels "with intent to be employed in the service of any 
foreign prince or state to cruise or commit liostilitiés upon the subjects, 
citizens or property of another foreign prince or state, with whom the 
United States are at peace," the words "prince or state" meant a sover- 
eign or a polltical community entitled to admission into the family of 
nations ; and, as such, polltical récognition was essential, and the words 
dld not include an insurrectionary body or an unrecognized force of bellig- 
erents contending for the sovereignty of any given territory. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 3-8; 
Dec. Dig. <S=53. 

For other définitions, see Words and Phrases, First and Second Séries, 
State.] 

(©=3For other cases see same topic & KEY-NL'MBER In ail Key-Numbered Dlgests & Indexes 
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3. WoBDS ASD Phrases— "State" — "Nation." 

A "state" or "nation" dénotes a poUtical community organized under 
a distinct government recognized and eonflrmed by its cltizens and sub- 
jects as a suprême power. 

[For other définitions, see Words and Phrases, First and Second Séries, 
Nation; State.] 

4. Words and Phrases — "Prince." 

A "prince," la the gênerai acceptation of tlie term, when applled in the 
law of nations, signifies a soverelgn, a klng, emperor or ruler; one to 
wliom power Is delegated or in whom It is vested. 

In Admiralty. Libel o£ information and seizure maritime by the 
United States against the American schooner L,ucy H. for violation 
of neutrality laws. On exceptions to libel. Overruled. 

On September 14, 1915, the American schooner Lucy H. then In the 
port of PensaCola, Fia., in command of one H. B. Snell, master, took on board, 
besides a crew of 9 men and 15 Mexicans, a cargo of 162 rifles and 25,000 
rounds of ammnnltion. Whereupon the vessel proceeded to Key West, Fia., 
arrivlng there about the last of the month. Hère two more cases of rifles 
and a quantity of stores were added to the cargo. On the nlght of Tuesday, 
October 19, 1915, the vessel sailed f rom Key West In an unauthorlzed man- 
ner, and proceeded toward Tuxpam on the east coast of Mexico. The Mexi- 
cans taken on board at Pensacola remalned wlth the vessel throughout the 
voyage. They were not shlpped as crew nor llsted as passengers. Near Tux- 
pam the Lucy H. dlscharged 2 of her crew, who went ashore wlth 2 of the 
Mexicans In one of the shlp's boats and did not retum. The schooner then 
beat up and down the Mexlcan coast two or three days, during whlch tlme, 
whlle ofC a settlement, another Mexiean was sent ashore. Flnally the Lucy 
H. dropped anchor, and the remainder of the Mexicans and ail of the cargo 
were sent ashore, after whlch the schooner sailed for Pensacola, arrivlng on 
November 11, 1915, where she was selzed upon a libel of information whlch 
charged substantially in alternative articles, under section 11 of the Pénal 
Code, that: "The said schooner Lucy H., on the 14th day of September A. U. 
1915, wlthln the navigable waters of the United States and wlthin the Jurls- 
dictlon of this court, was then and there unlawfully furnished, fltted out and 
supplled * • * and armed wlth a mllitary expédition of 15 armed men, 
more or less, wlth Intent to be employed in the service of the VlUaistas, cer- 
tain insurgents in the eountry called Mexico, wlth whom the TJnlted States 
were and are at peace, wlth Intent to cruise and commit hostillties against 
the subjécts, cltizens and property of * * •" — First, the people of Mexico ; 
second, Gen. Oarranza, a forelgn prince ; third, the colony of Mexico ; f ourth, 
the district of Mexico ; flfth, the republlc of Mexico ; slxth, the de facto gov- 
ernment and the forces of Gen. Oarranza; wlth whom the United States then 
were and now are at peace, etc. 

John I,. Neeley, U. S. Atty., of Tallahassee, Fia., and Phillip D. 
Beall, Asst. U. S. Atty., of Pensacola, Fia., for libelant. 

John P. Stokes and Scott M. Loftin, both of Pensacola, Fia., for 
respondent. 

SHEPPARD, District Judge (after stating the facts as above). The 
American schooner Lucy H. was seized l^ the United States on a 
libel of information with 36 articles, charging a violation of the Neu- 
trality Act as finally amended April 20, 1818 and embodied in sec- 
tion II of the Pénal Code of 1910 (Comp. St. 1913, § 10175), the 
pertinent provisions of which read : 

"Whoever, wlthin the terrltory * • • of the United States flts out 
and arms * • * any vessel, wlth Intent that such vessel shall be em- 
ployed In the service of any forelgn prince or state, or of 'any colony, dis- 
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trict, or people, to émise or commit hostilitles agalnst tlie subjects, citlzens, 
or property of any foreign prince or state, or of any colony, district, or peo- 
ple, witli wliom the United States are at peace * * • and every such ves- 
sel, * * * lier tackle * • » materials * • * stores • • » sliall be 
forfeited." 

The sufficiency of the libel in law is challenged by several excep- 
tions, the sixth and seventh of which test the substance of the case 
as made by the hbel, and submits for judicial détermination the con- 
crète question whether the acts charged in the libel as delictum come 
within the inhibition of the statute. Thèse exceptions maintain sub- 
stantially that to violate the statute thé vessel must be fitted out "with 
intent * * * [to] be employed in the service of any foreign prince 
or state, br of any colony, district, or people, to cruise or commit hos- 
tilitles against the subjects, citizens, or property of any foreign prince 
or state, or of any colony, district, or people, with whom the United 
States are at peace," and who are at the time enjoying independent 
political récognition. 

First. It is contended thàt the whole import of the libel is that the 
vessel vi^as to be employed in the service of named bandits, vi'hom it 
is impossible to bring withih the first prohibitive classes described 
in the Nefltrality Act, viz., "any foreign prince or istate, or of any 
colony, district or people." 

Second. It is contended by the claimant that, according to the 
articles of the libel, the vessel was not fitted eût to cruise against 
the "subjects, citizens or property of any foreign prince or state, 
or of any colony, district or people with whom the United States 
are at peace," but against another faction of brigands, not emulating 
the dignity of a "foreign prince or state, or * * * colony, dis- 
trict of people," or any designated class entitled to the protection ex- 
tended by Çongress to recognized foreign nations or governments 
"at peace" with the United States. 

The exceptions therefore raise both the questions of political réc- 
ognition of the foreign party or authority employing the expédition, 
as well as the intention of Congress in amending the statute by add- 
ing to the section as it originally fead, in both branches, the words 
"or of any colony, district or people." 

[1-4] Por an intelligent compréhension of the effect of the amend- 
ment, a brief review of, the pertinent cases construing the act before 
and aince the amendment may be tisefùl.: Mariy of the cases cited, 
compared, and discussed by counsel in their exhaustive arguments (The 
Carondelet [D. C] 37 Fed. 801 ; The Conserva [D. C] 38 Fed. 431 ; 
The Florida, 4 Ben; 452, Fed. Cas. No. 4,887'; The Itata, 56 Fed. 
505, 5 C. C. A. 608) were cases adjudged before the comprehen- 
sive décision ofThe Three Friends, 166 U. S- 54, 17 Sup. Ct. 495, 
41 L,. Ed. 897, and are interesting more in that they emphasize the 
marked reluctance of courts to départ from established précèdent 
than to illuminate the subject under discussion. 

The inferior fédéral courts, having occasion to construe the law 
with the amendment, hâve f ollowed with unrelenting tenacity Gelston 
v. Hoyt, 3 Whéat. 246, 4 L. Ed. 381, Which, according to the history 
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of the particular législation, rendered necessary the présent enlarged 
provision of the act to meet situations wherein the previous or orig- 
inal act because of its restricted scope was déficient. Gelston v. Hoyt, 
supra, was an action of trespass against the collector and surveyor 
of the port of New York for seizing an American ship under orders 
of the Président, dated July 10, 1810, for a violation of the act of 
1794, § 3 (I Stat. 383, c. 50), which provided for cases in which the 
vessel was fitted eut and armed — 

"with the intent to be employed 'in the service of any foreign prince or state, 
to crulse or commit hostilities upon the subjects, cltlzens or property of an- 
other foreign prince or state, with whom the United States are at peûce.' " 

The défendants in the case pleaded that the seizure was justified 
under the statute, and that they were not responsible for the spolia- 
tion of the cargo and the damages suffered by the ship. Consfruing 
this statute, the court said (page 323 of 3 Wheat., 4 h. Ed. 381, 
supra): 

"But the other point which bas been stated • • * involves the con- 
struction of the act of 1794 (chapter 50, §3). • • • No évidence was of- 
fered to prove that either of thèse governuients was recognized by the gov- 
eriiment of the United States, or of France, 'as a foreign prince or state' ; and, 
If the court was bound to admit the évidence, as It stood, wlthout this addl- 
tional proof, It must bave been upon the «round that it was bound to tal<e ju- 
dlcial notice of the relations of the country with foreign states, and to dé- 
cide afflrmatlvely that Petion and Christophe were foreign princes wlthln the 
purview of the statute. No doctrine Is better establlshed than that It be- 
longs exelusively to governments to recognlze new states, in the révolutions 
which occur in the world ; and untll such récognition, either by our own 
government or the government to which the new state belonged, courts of Jus- 
tice are bound to consider the ancient Btate of thlngs as remalning unaltered." 

Recognizing the effect of this décision, Congress in amending the 
act sought to extend its scope and include other broadly defined per- 
sons, groups, or classes in the service of whom hostile expéditions 
might be employed other than princes or states, as well as against 
whom hostilities might be committed. 

The Suprême Court in the case of The Three Friends, supra, had 
under review sharply the point whether the act of fitting out an ex- 
pédition "to be employed in the service of any foreign prince or state, 
or of any colony, district or people" was meant, as held by the lower 
court, to refer to a "body politic" which had been recognized by our 
government at least as "a belligerent." 

The Suprême Court, in considering the application of the first branch 
of the section which désignâtes in whoSe service the expédition was 
to be employed, broadly held that the word "people," taken in con- 
nection with the words "colony" and "district," covered any insurgent 
or insuirrectionary body of people acting together, undertaking, and 
conducting hostilities, although its belligerency had not been recogniz- 
ed, and in reversing, the lower district court said: 

"Of course a politlcal community whose Independence bas been recog- 
nized is a 'state' under the act ; and, if a body embarked In a revolutionary 
political movement, whose independence bas not been recognized, but whose 
belligerency bas been recognized, is also embraced by that term, then the words 
icolony, district or people,' Instead of being limited to a politlcal community 
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which has been reéognized as a belligerent, must necessarlly be beld applicable 
to a body of insurgent» associated together In a comnion poUtical enterprlse 
and carrying on hostilities against the parent country, In the effort to achleve 
independenée, although récognition of belllgerency lias not been accorded." 

The remaining question for décision is whether or not Congress, 
by the addition of the phrase "or of any colony, district or people" to 
the words "any foreign prince or state" in the second branch of the 
section, sought to provide protection for an unrecognized foreign fac- 
tion laying clainis to sovereignty. By référence to standard diction- 
aries, as well as authorities on international law, it will be found very 
well settled that a "state or nation" dénotes a political community 
organized under a distinct government recognized and conformed to 
by its citizens and subjects as the suprême power. A "prince," in 
the gênerai acceptation of the term according to authorities when ap- 
plied in the law of nations, signifies a sovereign, a king, emperor, or 
ruler; one to whom power is delegated or vested. Necessarily, when 
the statute of 1794 described the contending factions, parties, or bel- 
ligerents as "any foreign prince or state * * * against * * * 
another foreign prince or state," it described a sovereign or a political 
community entitled to admission into the family of nations; and, as 
such, political récognition was essential to the opération of the statute 
as it read. It did not then describe or cover in either branch of the 
section an insurrectionary body or an unrecognized force of belliger- 
ents contending for the sovereignty of any given territory. By the 
adjûdged cases, chiefly Gelston v. Hoyt, supra, this defect in the act 
was disclosed to Congress and culminated in the re-enactment of April 
20, 1818, now under considération. In The Three Friends, supra, page 
56 of 166 U. S., page 499 of 17 Sup. Ct. [41 L. Ed. 897], alluding to 
the amendments in the iirst branch of the section, the court say: 

"At ail eveiits, Congress inipo'sed no limitations on the words 'colony, dis- 
trict or people,' Hy tequiring political récognition." 

Further on in its opinion the court referred to the case Of The Sal- 
vador, L. R. 3 P. C. 218, and regarded the observations therein as "en- 
tirely apposite," and, as before noted, held that the amendment cov- 
ered any "insurgent or insurrectionary body of people * * * un- 
dertaking and conducting hostilities." In passing, the court ealled at- 
tention to the, use of the samé words, "colony, district or people," in 
the succeeding part of the section, and stated that as thus used they 
were employed in another connection, and "were afifected by obviously 
différent considérations." While this was a direct référence to the 
"succeeding part of the section," in the light of the opinion it cannot 
be held to possess the dignity of a construction, for the question as to 
its scope was not before the court, not necessary to the décision, and 
hence could not hâve been authoritatively decided there. In the view 
of this court such statement is in no wise controlling in the case at bar, 
for it clearly falls within the rule laid down by Chief Justice Marshall 
in the case of Brooks v. Marbury, 24 U. S. (U Wheat.) 78, 6 L. Ed. 
423, viz. : 

"General expressions, In every opinion, are to be talien In connection; 
wltli the case in which those expressions are used. If they go beyond the 
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case, they may be respected, but ought not to control the Judgment in a sub- 
séquent suit W'hen the very point is présentée! for décision." Clted among 
other cases is Schaap v. United States, 210 Fed. 856, 127 0. C. A. 415, text. 

It may be true that for a political commimity to be entitled to po- 
litical récognition under the law of nations, it should hâve the at- 
tributes of sovereignty. In that event the provisions of the statute "any 
foreign prince or state" would necessarily embrace such a community. 
If récognition followed, that récognition would take place in the or- 
derly way prescribed by rules governing such matters in national in- 
tercourse. There would be the necessary représentative, the formai 
demand, and the formai action of the poHtical department of the recog- 
nizing power. 

Interpreting one section of the Neutrality Act after the amendments 
of 1818, the Suprême Court, in the case of Wiborg v. Unîted States, 
163 U. S. 647, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289, text, observed: 

"It rthe Neutrality Act] was undoubtedly designed in gênerai to secure 
neutrality in wars between two other nations, or between contending parties 
recognlzed as belllgerents, but Its opération is not necessarily dépendent on 
the existence of such state of belllgerency." 

Congress undertook to préserve the neutrality of the United States, 
not only in wars between states and nations recognized, but also in 
insurrections and political revolts in foreign countries where such con- 
tests produce a situation in which both factions are striving for exclu- 
sive dominion. If the United States is to préserve neutrality toward 
other nations and peoples as Congress designed, its ports cannot be 
used as a base of opérations for military expéditions or enterprises 
which may not only go in furtherance of or in assisting an insurrec- 
tionary force, but which in its very nature, in the absence of strife, 
might incite revolt. Manifestly, therefore, Congress, in the addition 
of the words "colony, district or people," to the second branch of this 
section sought to provide for a situation which, and to describe a body 
of persons whom, it was impracticable to recognize politically. 

There is no apparent reason for restricting the interprétation of the 
amendment to the first branch of the section, as stated in The Three 
Friends, supra, and there certainly is nothing in the opinion to war- 
rant the view that the words "foreign prince or state, or of any col- 
ony, district or people," as used in the second branch of the section, 
against whose "subjects, citizens or property" hostillties were intended, 
should receive a more strict application. Indeed, such a construction 
would fail utterly to compass what Président Madison moved Congress 
to do by his earnest appeal for "more efficient laws to prevent viola- 
tions of the neutrality of the United States as a nation at peace," by 
permitting belligerent parties to arm and equip vessels within the wa- 
ters of the United States for military purposes. 

From what is said it follows that the construction placed on the 
first branch of the particular section of the Neutrality Act is equally 
applicable to the second branch of the section, and consequently politi- 
cal récognition of the objects of the hostilities is not required as a 
condition précèdent to a violation of the act, and the exceptions num- 
bered 6 and 7 will be overruled. 
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EANSEN et al. v. TJNIFOEM SEAMLESS WIRB CO. 

(District Court, D. Ehode Island. September 9, 1010.) 

Ko. 1585. 

C'OEPOUATIONS ®=>308(5)-~OONTBACTS WITH OWNKR OF CONTKOl-TJNG STOCK 

A'AIytDITY. 

On tlie organization of a corporation, ail of Its common stock, exeept 
3 sliares. of a par vaine of $30, were issued to petitloner In paymeut for 
cortaîn formulse and inventions, and lie became président and a director. 
Tlio corporation also entered into a contract b.v whicli it employed liim 
as gênerai manager for 10 years at a weekly salary of $100. During the 
ensning 6 years prefeired stock was sold, but purchasers were not in- 
formed of tlie contract, nor was the stlpulated salary pald petitioner, 
althouRh he drew snialler sunis from tiine to tiine for services. State- 
uients were also Issned, for purposes of selling stock and as a basls for 
crédit, uone of which sbowed any indebtedness to petitioner for past 
salary. Ueld, that the contract was one in form only, and not enforce- 
able as against other stockliolders or creditors. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. %% 1339, 1310; 
Dec. Dig. <S=>30S(5).] 

In Eankruptcy. Pétition in involuntary bankruptcy by Charles E. 
ITanscn and others against the Uniform Seamless Wire Company. 
Pétition dismissed. 

Peter C. Cannon, of Providence, R. I., for petitioning creditors. 
J. Jérôme Hahn, of Providence, R. I., for défendant. 

BROWN, District Judge. This is an involuntary pétition in bank- 
ruptcy. 

The principal question is whether the claim of Joseph T. Boland to 
be a créditer is established by the évidence. Boland's claim is set 
forth as follows: 

(1) Joseiih T. Bolnad, services as gênerai manager of said Uniform 

Seamless ^Vire Company uuder a certain contract dated May 
20, moy, botween said .ioseph ï. Boland and said L'uil'orm Seam- 
less Wire Company. Balance due .$24.855 

(2) A1.SO for the reasonuble vaUie of work and lalior pertomied by said 

Joseph ï. lioland for tlie said Uniform SeaniU's:-. Wire Company 
as gênerai manager of said Uniform Seamhas Wire Company 
from May 20, lUUO, to Marcli 4, 1016. Amouut as above $24,855 

By the records of the board of directors of the Uniform Seam- 
less Wire Company, a Maine corporation having its principal place 
of business at Providence, R. I., it appears that on October 27, 1908, 
it was voted that the corporation purchase of Boland, for the sum 
of $99,970, payable wholly and only by 9,997 shares of common cap- 
ital stock, certain rules and formulas relating to the manufacture of 
seamless gold plated wire, etc., and also ail formulse, inventions, and 
processes, etc., patented or unpatented, v^'hich, during the period of 
10 years next ensuing, he might hâve, possess, make, and acquire, re- 
lating to metallurgy, metallic plating, etc. 

Th.e record of that meeting recites the exécution by Boland of a 
deed drawn by counsel of the corporation, its delivery to the treas- 

®=3For other cases see same toplc & KKY-NUMBBR In ail Key-Nunibered Dlgests & Indexe» 
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tirer, and the issue and delivery to Boland of a certificate for 9,997 
shares of the common stock. This was ail except 3 shares of the 
capital stock. It was also voted that the corporation make a contract 
with Wheaton Seabury, Incorporatcd, to pay a commission of 10 
per cent, on ail moneys and funds paid to the corporation for stock, 
common or preferred, sold by Wheaton Seabury, Incorporated. So 
far as this related to common stock, it was inconsistent with the issue 
of that stock to Boland, though it indicates that Boland and the cor- 
poration were regarded as practically the same in interest. 

On February 1, 1909, Boland was elected a director and président 
in place of Wheaton Seabury, resigned, and also gênerai manager, 
at a salary of $100 per week, payable weekly, to serve until the next 
annual meeting, or until some other person was elected and qualified 
in his stead. 

At a meeting of May 14, 1909, it was voted that a contract be made 
for the term of 10 years from that date, with Boland, to serve as gên- 
erai manager at a salary of $100 per week, payable weekly. This 
contract was executed May 20, 1909, and is the basis of Boland's 
claim. 

The records show that at this time the corporation was in the first 
stages of promotion. No moneys had been paid in, and for what he 
conveyed to the corporation Boland received ail of its common stock 
except 3 shares, of the par value of $10 each. 

The record of July 16, 1909, shows the resign<"'''in of Wheaton Sea- 
bury as treasurer, and a vote to exécute to him a gênerai release. 

The record of July 30, 1909, shows the élection of Elijah Astle as 
director, treasurer, and secretary. There is no record of any direc- 
tors' meeting between July 30, 1909, and January 10, 1912. At the 
latter date it was voted to pay a dividend of 7 per cent, to ail holders 
of preferred stock to December 30, 1911. 

The condition of the business for the year ending December 31, 
1911, is shown by a report on audit of accounts by Sufifern & Sons, 
certified Public Accountants (Defendant's Exhibit J), which is an im- 
portant pièce of évidence in this case. It shows for the preceding year 
a total of $2,468.27 for général expenses and salaries, and the sched- 
ule of liabilities shows no indebtedness to Boland for past salary. 

The contract at the time of its exécution was rather a matter of 
form than of substance, for Boland was in effect merely contracting 
with himself, since, except for 3 directors' shares, of a par Value of 
$10 each, he owned ail the stock in the corporation. As was said of 
a somewhat similar transaction in Smith v. Bowker-Torrey Co. (D. 
C.) 207 Fed. 967 : 

"Ijooking, to the snli.stance of the matter, the agreement between the cor- 
poration, ail of who.se stock was held by the eopartners, and the eopartners, 
is priiiiarlly a matter of foriu." 

It is claimed that in order to secure the success of the corporation 
it was essential to secure the services of Bolartd for a period of 10 
years; but the parties to the transaction other than Boland, and the 
promoter, who was to sell stock for a commission of 10 per cent.> had, 



618 235 FEDERAL REPORTER 

so far as appears, no substantial interest in the matter. In efi'ect 
Boland, having certain formulse and certain knowledge respecting the 
manufacture of seamless fiUed wire, adopted the plan of forming a 
corporation to which he woulJ convey his formulîe and his inven- 
tions, taking ail the common stock except 3 shares, and while the ovvner 
of practically ail the stock, and before marketing any stock, making 
a contract for 10 years' service. So long as he continued as practically 
the sole stockholder, it would make little différence whether he re- 
ceived his compensation in the form of salary or of dividends. 

A contract for Boland's services for 10 years at a fixed salary of 
$100 a week might be a valuable asset of the corporation, or a burden, 
as its affairs might develop. In fixing the amount which the corpora- 
tion was to pay for services as a gênerai manager and the term of 
service, however, the value of the services and the term were not 
fixed between two parties acting in separate and opposing interests, 
but were fixed arbitrarily. Furthermore, Boland at this time was a 
director and président of the company. 

Under thèse circumstances purchasers of stock were entitled to be 
informed of the fact that the company was under obligation to pay 
Boland the sum of $l00 per week for the period of 10 years. It ap- 
pears, however, that stock was sold to a considérable amount with- 
out disclosure to the purchasers of the existence of the contract with 
Boland. 

As the corporation was without funds, and without means of obtain- 
ing funds other than the sale of preferred stock, or borrowing, it was 
from the outset unable to comply with the agreement to pay Boland 
$100 per week, and its failure to do so gave Boland the liberty of 
choosing whether he would or would not be bound for the period of 
10 years. It was ail a one-sided arrangement, lacking in its forma- 
tion the essential éléments of a contract, though it was such in form, 
and might become such in substance, if subsequently assented to. I 
find, however, no évidence of subséquent assent to or ratification or 
récognition of the contract by any person having any substantial in- 
terest in the corporation. 

I find as a matter of fact, upon the évidence, that the purchasers of 
the stock did not become informed of the existence of this contract 
until some time in the spring of 1915. Boland testified that after 
Eli j ail Astle had purchased stock, for which he paid, and had been 
elected treasurer, some time in the latter part of July, 1909, Astle, in 
looking over the papers of the corporation, found the contract, and 
said, "This will never do;" and that Boland replied, "Oh, yes; that 
contract is very good ;" and took it and put it into his private drawer 
in the safe. Boland's own testimony indicates that he did not dis- 
close the existence of the contract to Astle before Astle purchased 
stock. 

Astle, however, dénies ever having seen the contract at this time, 
or that he learned of it before the spring of 1915 ; and, having regard 
to the fact that the testimony of Boland is on many points in direct 
contradiction to that of a number of apparently disinterested wit- 
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nesses, I find as a fact that Astle and other stockholders were not in- 
formed of the existence of this contract before the spring of 1915. 

In March or April, 1913, there was some conversation between Bo- 
land and Elijah Astle in relation to the amount of salaries, and an in- 
formai arrangement was made between them to take preferred stock 
of the Company in satisfaction for salaries, for the years 1909, 1910, 
and 1911 ; but this évidence falls short of proof that Astle had knowl- 
edge of this contract, or that it was the basis of that arrangement. 
It shows nothing more than that both Boland and Astle considered 
that their past services entitled them to compensation from the cor- 
poration. 

It is significant that the rate of salary for Boland was not $5,200, 
according to the terms of the contract, but $3,000, per annum. 

This plan of taking preferred stock for past salary was not con- 
summated, and the preferred stock, though issued, was returned to 
the corporation; Boland testifying that he "didn't think it was right 
to take it, under the conditions." 

Upon the whole évidence I find that there was no assent by any 
party in interest to the contract made by Boland at the organization of 
the corporation. I find, also, that when Astle and others became pur- 
chasers of stock and interested in the business, the afifairs were con- 
ducted in a somewhat informai way ; that from July 30, 1909, when 
Astle became treasurer, to January 10, 1912, there is no record of any 
meeting of directors, and that withdrawals for compensation for serv- 
ices were adjusted by Boland and Astle with référence to the ability 
of the business to pay ; that the arrangement for compensating them- 
selves for back salary was not made upon the basis of the terms of 
an existing contract, nor as a récognition of an existing contract, and 
for Boland was upon a basis of $3,000, instead of $5,200, a year ; and 
that even this was abandoned on account of the fact that the condition 
of the business would not warrant it. 

The conduct of Boland in his dealings with other stockholders, and 
in respect to the sale of stock, is entirely inconsistent with the ex- 
istence of a large claim for salary, and shows that if, at the outset, he 
planned to collect that amount according to the terms of the contract, 
he abandoned this plan at a time when it was for his interest to do so 
in order to secure funds for the company, of which he was always 
the principal stockholder in interest. 

In December, 1911, an audit was prepared and used as a means of 
inducing investment in the stock. No liability to Boland for past sal- 
ary appears. Although Boland disclaims a knowledge of other than 
the mechanical business, the whole testimony shows that he was fully 
cognizant of the afifairs of the company, and that the bookkeepers gave 
him due information by monthly trial balances. The prépondérance 
of évidence is strongly against Boland on this matter. 

Varions statements were prepared as a basis of crédit at bank, and 
in thèse bank statements the item of wage and salary accounts is 
itemized ; but they include no claim of Boland for unpaid salary. Tax 
returns proper for filing with the state government and the fédéral 
government are shown to hâve been brought to Boland's attention and 
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none of thèse returns contains the debt on salary account. It appears 
that at directors' meetings no claim was advanced by Boland. At cer- 
tain meetings dividends were declared upon pref erred stock. Had 
Boland's claim been an obligation of the company, it is contended that 
there would hâve beeii no profits with which to pay the dividends. 
Furthermbre, statements were made to creditors as to the standing of 
the company, which included no claim of Boland for back salary. 

The petitioners contend that, if the corporation is not insolvent by 
virtue of a debt owed under an express contract, it is insolvent by vir- 
tue of a debt due upon quantum meruit. I am of the opinion, how- 
ever, that this case cannot be reopened to admit évidence as to the 
value of services rendered. 

Boland, from time to time by arrangement with the treasurer, re- 
ceived certain sums ; and there is no évidence, other than the contract 
of May 20, 1909, of any express or implied contract of the corporation 
to pay him any larger sums. Boland, a controlling stockholder, was 
interested in maintaining the crédit of the corporation ; and his ac- 
ceptance of pay from time to time by arrangement with the treasurer 
must be held conclusive against any claim for a larger amount on 
quantum meruit. 

I am of the opinion that the claim must be disallowed, for the rea- 
son that the so-called contract was not a contract in substance, but 
merely a paper representing a project of Boland, a contract only in 
form, which was never assented to at any time by any person repre- 
senting the corporation independently, and for the further reason that 
Boland upon the évidence must be held both to hâve abandoned ail 
claims for salary at the contract rate and, by his failure for about six 
years to assert such claim, and by his knowledge that no indebtedness 
for the claim was stated as a liability to be fuUy estopped as against 
ail other stockholders and ail creditors from asserting this claim 
against the corporation as a creditor petitioning the corporation into 
bankruptcy. 

The record of the receivership proceedings in the state court shows 
that the pétition alleged inability to pay debts as they became due in 
the ordinary course of business, and not that the liabilities exceeded 
the assets, or insolvency as that term is defined in the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 544). It therefore is essential for 
the petitioners to establish the fact of insolvency by proof other than 
the record of the state court. 

The claim of Boland being disallowed, there is a failure to prove in- 
solvency, and the claims of other creditors are insufficient in amount to 
meet the requirements of the Bankruptcy Act. 

The pétition is denied. 
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YOUNGKEN et al. v. DAVID et al. 

(District Court, E. D. Oklahoma. June 17, 1916.) 

No. 2175. 

1. Indians ©=5l5(2) — Lands^Alienation by Heibs. 

Aet Aprll 26, 1906, c. 1876, § 22, 34 Stat. 145, pro vides as foUows: 
"Tlie adult heirs of any deceased Indian of eitlier of the Flve Clvllized 
Trlbes whose sélection lias been inade, or to whom a deed or patent has 
been issued for liis or her share of the land of the tribe * * * may 
sell and convey the lands iuherited from such décèdent. * * * AU 
conveyanees made * * * by heirs who are fuU-blood Indians are to 
be subject to the approval of the Seeretary of the Interior." Held, that 
such provision appiies only to lands which had been or should there- 
after be selected by or patented to the décèdent during his or her llfe- 
time, and does not apply to land selected by an administrator under sec- 
tion 20 of the Cherokee Agreement July 1, 1902, 32 Stat. 716, and on be- 
half of an Indian who died without having received his allotment, and 
that such lands are aliénable by the heirs without restriction under 
prior législation. 

[Ed. A'ote. — For other cases, see Indians, Cent. Dig. § 39; Dec. Dig. 
®=>15(2).] 

2. Indians ©=315(1) — Lands — Aliénation by Heirs. 

Act April 26, 1906, c. 1876, § 19, 34 Stat. 144, which provides that no 
fuU-blood Indian of any of the Five Tribes shall hâve power to alienate 
"any of the lands allotted to him" for a period of 25 years, appiies only 
to lands allotted to an Indian in his own right as his share of the 
tribal lands, and does not apply to land allotted to him as heir on be- 
half of a deceased member. 

[Ed. Kote.— ITor other cases, see Indians, Cent. Dig. §§ 17, 37, 38 ; Dec. 
Dig. 0=»15(1).] 

In Equity. Suit by J. H. Youngken and others against Nellie David 
and others. Decree for complainants. 

L. J. Roach, of Muskogee, Okl., for complainants. 

D. H. Linebaugli, U. S. Atty., of Muskogee, Okl., Paul Pinson, 
Spécial Asst. U. S. Atty., of Atoka, Okl., and James C. Denton and 
Frank Lee, both of Muskogee, Okl., for défendants. 

CAMPBELIy, District Judge. The statement of facts involved in 
this case and the chief contentions of the parties as set forth in the 
brief of counsel for plaintifïs will be adopted, from which it appears 
that: 

"Stephen David, an enrolied Cherokee full blood, dled intestate September 
30, 1903, without having selected an allotment. He left surviving a widow, 
flve adult daughters, and a minor grandson, the son of a. deceased daughter. 
The widow, Nellie David, and one daughter, Nancy Ghormley, were enrolied 
as of three-quarter blood, whlle the four other daughters and the grandson 
were enrolied as fuU-blood Cherokees. 

"An administrator was appointed, who, on August 2, 1905, selected a por- 
tion of the allotment to which the heirs of Stephen David were entitled, 
under section 20 of the Cherokee Agreement, providing that: 'If any person 
whose name appears upon the roll prepared as herein provided shall hâve 
died subséquent to the first day of September, nineteen hundred and two, 
and before receiving his allotment, the lands to which such person would 
hâve been entitled if living shall be allotted in his name, and shall, wlth his 

AsaFor othar cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgesta & Indexe» 
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proportlonate share of other tribal property, descend to his heirs accordlng 
to the laws of descent and distribution as provided in chapter 49 of Mans- 
field's Digest of the Sta tûtes of Arkansas: Provided, that the allotment thus 
to be made shall be selected by a duly appointed administrator or exeeutor.' 

"For sonie reason the administrator did not sélect the balance of the allot- 
ment untll May 28, 1907. This latter iwrtion of the allotment is the land 
now in coiitroversy. On November 5, 1907, the widow and the five adult 
heirs executed a warranty deed, conveying this land to John D. Scott and 
Horace M. Adams. A considération of $200 was paid to each grantor. This 
deed was never presented for approval, or approyed, either by the Secretary 
of the Interior or by a county court, the graiitees deeming approval unnec- 
essary. 

"In December, 190T, the légal guardian of the minor grandson presented a 
pétition to the county court of Cherokee county, reciting this conveyance by 
the adult heirs; that Scott and Adams had offered to pay the mlnor $200 for 
his interest; that a deed had been executed by the guaxdian to Scott and 
Adams ; and asklng that this deed be appr6vec\ by the court. It was so 
approved on December 30, 1907. On Màrch SI, 1909, Adams Conveyed his in- 
terest in the land to Scott, and on Jahuary 28, 1915, Scott conveyed to the 
plalntifif J. H. Youngken. Scott died on March 4, 1915, and the plaintiff 
Toungken is the administrator of his estate. On October 9, 190î>, almost two 
years subséquent to the deed to Scott and Adams, the widow and the five 
adult daughters and the minor grandson, by his légal guardian, executed an 
oil and gas lease on the land to F. W. Galer. This lease was In department- 
al forni, and was approved by the Secretary of the Interior on January 10, 
1910. On April 18, 1910, it was assigned by Galer to the défendants Knight 
& Gillcoat. Knight & Gillcoat hâve developed the land, and produced con- 
sidérable quantifies of oil. From August I, 1910, until March, 1912, the 
one-eighth royalty due the owner of the land was paid to the Indian agent. 
In March, 1912, the agent advlsed the. Prairie Oil & Gas Company, which 
was purchasing the oil, that a question had arisen concerning the rlght of 
the department to supervise the lease, and that untll that question was 
settled the Prairie Company might retaln the royalties. AU royalties ac- 
cruing since March, 1912, are in the hands of the Prairie Company, and the 
land is producing oil at the présent time. 

"The plaintiff contends that the land in controversy, being allotted under 
section 20 of the Cherokee Agreement, on behalf of the heirs of an enroUed 
citizen who died before receiving his allotment, was at ail times unrestricted 
as to aliénation by the heirs ; that the conveyance by the adult heirs requlred 
no depaitmental or otlier approval ; that the conveyance of the interest of 
the minor has been properly approved by a county court ; and that the deeds 
from the adult heirs, and the minor, by his guardian, in November and 
December of 1907, conveyed good title to the plaintifC's grantors; that the 
department has never had, and has ijot now, any rlght to supervise the land 
or the royalties arlsing therefrom ; that the title of the plaintiff, J. H. Young- 
ken, should be quieted as against the widovp and other heirs, ail of whom are 
made défendants ; that the plaintiff, J. H. Youngken, personally is entitled to 
recover the royalties which liave accrued slnce he purchased the land ; and 
that Youngken, as administrator of the estate of John D. Scott, deceased, Is 
entitled to recover for the estate the royalties which accrued while the land 
was owned by Scott. 

"The answers of the several lildian défendants and of the superintendent 
allège that the land was restricted for the reason that it was not selected by 
the administrator of Stephen David, deceased, untll after April 26, 1906. It 
is insisted that sections 19 and 22 of the act of that date, or one of such 
sections, imposed restrictions upon aliénation, or subjected any conveyance 
by the heirs to approval by the Secretary of the Interior." 

It will be noted that the portion of the allotment involved in this 
case was not selected by Stephen David's administrator until after the 
act of April 26, 1906 (34 Stat. L. 137), became effective. Had it been 
selected before the passage of that act, there would be no question 
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of tHe right of tfiese heîrs to alienate it withouf resîrictîons, at least 
up to the time of the passage of the act referred to. Section 20, Chero- 
kee Treaty (32 Stat. I,. 716) ; MuUen v. United States, 224 U. S. 448, 
32 Sup. et. 494, 56 L. Ed. 834; Skelton v. Dill, 235 U. S. 206, 35 
Sup. Ct. 60, 59 L. Ed. 198; Adkins v. Arnold, 235 U. S. 417, 35 Sup, 
Ct. 118, 59 L. Ed. 294; Mallory-Bushyhead Case (affirmed by Cir- 
cuit Court of Appeals, 237 Fed. 526, 150 C. C. A. 408), decided by 
this court without written opinion. 

This land was selected and the conveyances relied upon by the 
plaintiffs were made before the passage of Act May 27, 1908, c. 199, 
35 Stat. 312, so that the question is confined to a considération of 
the applicable portions, if any, of the act of April 26, 1906. Counsel 
for défendants contends, however, that as to the interest in this land 
of those of the aforemeritioned heirs of Stephén David who are full- 
blood Indians it is made inaliénable except with the approval of tlie 
Secretary of the Interior by section 22 of the act of April 26, 1906, 
reading as follows: 

"That the adult helrs of any deceased Indlan of either of the Flve Civilized 
Trlbes whose sélection has been made, or to whom a deed or patent bas beon 
Issued for his or her share of the land of the trlbe to whlch he or she b^v 
longs or belonged, may sell and convey the lands inherlted from sueh dé- 
cèdent; and If there be both adult and minor helrs of such décèdent, theii 
such minors may joln In a sale of such lands by a gnardian duly appointée! 
by the proper United States court for the Indlan Territory. And In case of 
the organizatlon of a state or territory, then by a proper court of the county 
in whlch sald minor or minors may réside or in whlch sald real estate is sit- 
uated, upon an order of such court made upon pétition filed by guardlan. 
AU conveyances made under this provision by helrs who are fnll-blood In- 
dians are to be subject to the approval of the Secretary of the Interior, un- 
der such rules and régulations as he may prescrlbe." 

[1,2] It is contended that this section applies, not only to a case 
where the sélection of the deceased Indian's allotment had been made or 
a patent had issued to him during his lifetime, but also to a case like 
the one at bar, where he had died prior to such sélection or issuance 
of patent, and where such sélection is made by administrator or exec- 
utor, as provided in section 20 of the Cherokee treaty above quoted. 
A careful considération of section 22 of the act of April 26, 1906, 
in the light of controlling décisions, convinces that it wilî not bear the 
construction contended for by counsel for défendants. The very 
language of the section confines its effect to allotments of deceased 
Indians which had been, or shall be, selected by or for or patented to 
such Indians prior to their death. The lands affected in each case 
are those "inherited from such décèdent." The purpose of the section 
is to apply its provisions to such lands in the hands of heirs of In- 
dians already deceased at the time of its passage or who shall there- 
after die. Hence the language, "his or her share of the land of the 
tribe to which he or she belongs or belonged." The manîfest object 
of this section is to relieve the lands referred to from existing restric- 
tions upon aliénation. Allotments selected by or for or patented to 
living Indians of the several tribes affected by this législation as their 
allottable share of the lands of any such tribe were, at the time of 
the passage of the act in question, restricted as to aliénation either 
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by such allottee or his heirs, by yirtue of the seyeral prior acts of 
Congress relating to such tribeg respectively. ■ The effect of this act 
was to relieve the heirs from siiçh restrictions except as tp minors and 
full bloods, as to whom there was aqualified removal of such restric- 
tions. On the other hand, by e^isting législation relating to thèse 
several tribes the lands selected by or 'for or patented to heirs of de- 
ceased Indians dying prior to such sélection or patent, being lands to 
which such deceased Indjans would be entitled if living, were taken 
and held by such heirs free from ail restrictions. Hence as to such 
lands there was no necessity of législation removing restrictions. 

Counsel for défendants cites as authority the case of Sampson v. 
Staples, decided by the Oklahoma Suprême Court, 155 Pac. 213. In 
this case it appears that Louisiana Sampson was a Mississippi Choc- 
taw who died in 1903. It is stated that after her death, and prior 
to April 26, 1906, "Allotment désignations were made for said allottee 
covering the land in controversy." Allotment certificates were issued 
therefor in 1907 and patents in 1909. Conveyances were thereafter 
made by the full-blood heirs without either the approval of the Sec- 
retary of the Interior or of the county court. It is held that under 
section 22 of the act of April 26, 1906, thèse conveyances were in- 
valid, citing as authority: Tiger v. Western Investment Co., 221 U. 
S. 286, 31 Sup. Ct. 578, 55 L.' Ed. 738, United States, v. Western In- 
vestment Co., 226 Fed. 726, 141 C.C. A. 482, and Brader v. 
James (0kl.) 154 Pac. 560. But the lands involved in each of the 
cases cited were selected and allQtted to Indians in their lifetime who 
afterwards died, and the question involved in each case was the 
right of the heirs of such deceased Indians to alienate Avithout the ap- 
proval of the Secretary of the Interior or the county court. So that 
they are not really authority for the holding in Sampson v. Staples, 
and, for reasons heretofore given, I cannot agrée with the conclusion 
reached in that case. 

By section 19 of the act of April 26, 1906, it is provided: 

"ïliat 110 full-blood Indlau of the Choctaw, Chickasaw, Clierokee, Creek or 
Semliiole ïrlbes sliall hâve power to alienate, sell, dispose of, or Incuiulier in 
any mauner any of the lands allotted to him for a period of twenty-flve years 
from and after the passage and approval of this act, nnless such restriction 
shall, prior to the expiration of said period, be renioved by act of congress." 

Under the provisions of section 20 of the Cherokee Agreement above 
quoted the land in controversy passed directly: from the tribe to the 
heirs of Stephen David by opération of law, although it may hâve 
been nominally allotted and patented in the name of Stephen David, 
as provided by that section, for atthe time of such allotment he was 
dead. Hence it might be contended that this was an allotment to 
the heirs, and that as to such of them as are fuir bloods section 19 
applies as to "lands allotted to them." Such contention, however, 
WQuld not be sound, for the reason that when section 19 is considered, 
as it must be, in connection with ail preceding législation passed by 
Congress relating to the allotment of the lands of the Five Civilized 
Tribes, it is apparent that this section must be confined in its effect' 
to the lands which a member of the tribe receives as his allottable 
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share of the lands of the tribe by virtue of his membership therein, 
and not to the lands he receives by virtue of a provision whereby as 
an heir of another member of the tribe dying before receiving his 
allottable share of the tribal lands such lands passed to him as such 
heir. While in such case such lands may be, in a gênerai sensé, al- 
lotted to him, they are not allotted to him in the sensé of that terœ 
as applied to the aliquot part of the land which every living member 
receives as his allotment or division of the lands of the tribe. This 
distinction is made manifest by the United States Suprême Court in 
Skelton v. Dill, supra. This case involved the question whether the 
full-blood heirs of a Creek ancestor, entitled to an allotment of land 
in that tribe, but dying before receiving the same, could alienate the 
lands allotted to them as heirs of such ancestor without the approval 
of the Secretary of the Interior. They took such lands by virtue of 
section 28 of the Original Creek Agreement (31 Stat. h. 861), which 
provided that in such case such lands should "descend" to the heirs 
and be "allotted" and distributed to them. By section 16 of the Sup- 
plemental Creek Agreement (32 Stat. L,. 500) it was provided that 
"lands allotted to citizens" should be subject to certain restrictions 
upon aliénation, but the court held that thèse restrictions applied 
only to allotments made to living citizens in their own right, and did 
not apply; to allotments made on behalf of deceased members. No 
reason is perceived why any différent signification should be given 
to the term "allotted" in section 19 of the act of April 26, 1906, than 
is given by the Suprême Court to the same term in section 16 of 
the Supplemental Creek Agreement. To construe either section 19 
or 22 of the act of April 26, 1906, as applying to lands held by full- 
blood Indians by virtue of being heirs of tribal members dying be- 
fore receiving such lands in allotment would be to impute to Congress 
the intention to reimpose restrictions upon such lands as had gone 
into the hands of such heirs prior to the passage of the act, for, as 
we bave seen, up to that time such lands were unrestricted. But this, 
it is held, is not within the power of Congress to do. Bartlett v. 
United States, 203 Fed. 410. 

It is true that in Shulthis v. McDougal (C. C.) 162 Fed. 331, de- 
cided in 1908, this court gave to section 22 of the act of April 26, 
1906, the construction now contended for by defendant's counsel, 
which was apparently approved by the Circuit Court of Appeals in the 
same case on appeal. 170 Fed. 529, 95 C. C. A. 615. But a recon- 
sideration of the section in the light of controlling décisions of the 
Suprême Court and Circuit Court of Appeals since the décisions in 
Shulthis V. McDougal were rendered forces the conclusion that the 
construction placed upon the section in that case was wrong. 

It follows that the conveyances from the heirs of Stephen David, 
under which the plaintiffs claim, were valid so far as concerns the right 
of such heirs to alienate the lands in controversy free from restric- 
tions. Decree may therefore enter for the plaintiffs. 
235 F.— 40 
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HARKIS V. BELL et al. 

(District Court, E. D. Oklalioma. June 20, 1916.) 

No. 2015. 

Indians <S=»15(1) — Lands — Aliénation bt Heirs — ^Descent. 

Land allotted by the Commission to tlie Five Civllized Trlbes In tlie 
name of a deceased Creek ciiild wtio was placed on the roUs pursuant to 
Act March 3, 1905, c. 1479, 33 Stat. 1048, but died before allotment, 
whetlier the title passes under the Original and Supplemental Creek 
Agreements or by virtue of Act April 26, 1906, e. 1876, § 5, 34 Stat. 138, 
or Act June 25, 1910, e. 431, § 32, .36 Stat. 863, descends to the heirs of 
the deceased child according to Mansf. Dig. Ark. §§ 2522-2545, free from 
any restrictions upon aliénation. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 37, 38; Dec. 
Dig. <S=»15(1).] 

In Equity. Suit by Annie Harris against Harry H. Bell and others. 
Decree for défendants. 

J. R. League, of Tulsa, 0kl., and Merwine & Newhouse, of Okmul- 
gee, Okl., for complainant. 

Gibson & Thurman, of Muskogee, Okl., F. F. Lamb, of Okmulgee, 
Okl., Ramsey & Thomas, of Miiskogee, Okl., R. C. Martin and H. 
M. Kirkpatrick, both of Idabel, Okl., John S. Kirkpatrick, of Kansas 
City, Mo., Belford & Hiatt, of Okmulgee, Okl., and W. C. Franklin, 
of Muskogee, Okl., for défendants. 

CAMPBELL, District Judge. The controlling facts in this case 
are set forth in an agreed statement of facts filed at the trial, to which 
référence is made without repeating them hère. Ail the parties plain- 
tiff and défendant agrée that the title to the land in controversy was, 
by virtue of the arbitrary allotment and patenting of this land by 
the Commission to the Five Civilized Tribes in the name of Freeland 
Francis after his death, vested in his heirs. The chief questions 
raised between them are as to whether the Arkansas law or Oklahoma 
law détermines who are the heirs and vv^hat, if any, restrictions upon 
aliénation attached to this land in the hands of the heirs. It will 
therefore be assumed for the purpose of this case that title vested in 
the heirs of Freeland Francis. For reasons stated in an opinion re- 
cently rendered and filed in this court in No. 2175 Equity, Youngken 
et al. v. David et al., 235 Fed. 621, it is held that the restrictions im- 
posed by sections 19 and 22 of the act of April 26, 1906 (34 Stat. L. 
137), do not apply to the land in controversy in this case; the land 
not having been selected by or for or allotted to Freeland Francis 
during his lifetime. Freeland Francis was enrolled, and the allotment 
was made in his name pursuant to the following provision found in 
the Indian Appropriation Act of March 3, 1905 (chapter 1479, 33 Stat. 
L. 1071) : 

"That the Commission to the Five Civilized Tribes is authorized for sixty 
days after the date of the approvai of this act to receive and consider ap- 
plications for euroUments of children born subséquent to May twenty-five, 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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nlneteen hundred and one, and prlor to March fourth, nlneteen hundred and 
flve, and livlng on said latter date, to eltlzens of the Creek Tribe of Indians 
whose enroUment has been approved by the Secretary of the Interior prlor 
to the date of the approval of thls act ; and to enroU and make allotments to 
such children." 

By section 28 of the Original Creek Agreement (chapter 676, 31 
Stat. ly. 870) it was provided that ail citizens having certain qualifi- 
cations therein stated should be placed upon the tribal rolls. Then 
follows this provision: 

"Ail children born to citizens so entltled to enroUment, up to and Includlng 
the first day of July, nlneteen hundred, and then livlng, shall be placed on 
the rolls made by said Commission ; and If any such child die after said 
date, the lands and moneys to which It would be entitled. If livlng, shall 
descend to its heirs aecordlng to the laws of descent and distribution of the 
Creek Nation, and be allotted and distrlbuted to them accordingly. 

"The rolls so made by said Commission, when appx'oved by the Secretary 
of the Interior, shall be the final rolls of citizenship of said tribe, upon which 
the allotment of ail lands and the distribution of ail moneys and other prop- 
erty of the tribe shall be made, and to no other persons." 

By section 7 of the Supplemental Creek Agreement (chapter 1323, 
32 Stat. L,. 501) it was provided : 

"Ail children born to those citizens who are entitled to enroUment as pro- 
vided by the act of Congress approved March 1, 1901 (31 Stat. L. 861), subsé- 
quent to July 1, 190O, and up to and includlng May 25, 1901, and livlng upon 
the latter date, shall be placed on the rolls made by said Commission. And If 
any such child has dled since May 25, 1901, or may hereafter die before receiv- 
ing his allotment of lands and distributive share of the funds of the tribe, 
the lands and moneys to which he would be entitled if living shall descend to 
hls heirs as herein provided and be allotted and dlstributed to them ac- 
cordingly." 

Thus the législation stood so far as relating to the enroUment and 
allotment of "new-born" Creek children until the passage of the In- 
dian Appropriation Act of March 3, 1905, the applicable portion of 
which is quoted above. It will be noted that by this provision the Com- 
mission is "authorized" for 60 days to receive and consider appli- 
cations for enroUment of children born subséquent to May 25, 1901, 
and prior to March 4, 1905, and living on the latter date, and further 
authorized to enroU and make allotments to such children. By réf- 
érence to the section of the Supplemental Agreement above quoted 
it is seen that it only provided for the enroUment of children born 
up to May 25, 1901. This provision of the act of 1905 extends the 
time to March 4, 1905, so that children born up to that time may be 
enrolled and allotted. In this respect it is clearly passed with réf- 
érence to this prior législation, and is an amendment or modification 
of the Supplemental Agreement in this regard. Having been author- 
ized to receive and consider such applications for enroUment, the Com- 
mission must look to the original and supplemental agreements for 
directions controlling the enroUment and allotment of such children. 
In case such child should receive its allotment during its lifetime, such 
allotment would be subject to the restrictions upon aliénation provided 
by section 16 of the Supplemental Agreement, and would descend to 
his heirs in case of his death pending such restrictions subject to the 
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same. No provision is found in the act of 1905 as to the vesting of 
the lands and nioneys in the heirs in case such child should die before 
allotment. If, however, the purpose of this act was merely to modify 
or amend the existing législation or agreements so as to extend the 
benefits of enrollment and allotment to children born up to March 4, 
1905, then its effect would be to substitute in section 7 of the Sup- 
plemental Agreement May 25, 1901, for July 1, 1900, and March 4, 
1905, for May 25, 1901, leaving effective that portion of said section 
providing that, if any such child should thereafter die, before re- 
ceiving his allotment of lands and moneys to which he would be en- 
titled if living, the same should descend to his heirs according to 
chapter 49 of Mansfield's Digest of the Statutes of Arkansas. As 
no reason is perceived why Congress should hâve made any différent 
provision regarding the allotments for children born prior to May 25, 
1901, and those born subséquent to that date, the above suggested con- 
struction would seem reasonable. If that construction is accepted, then 
the heirs and their interests must be determined by the Arkansas law, 
and the land was not subject to restriction. Skelton v. Dill, 235 U. 
S. 206, 35 Sup. Ct. 60, 59 L. Ed. 198 ; Washington v. Miller, 23S U. 
S. 422, 35 Sup. Ct. 119, 59 L. Ed. 295; Priddy v. Thompson, 204 
Fed. 955, 123 C. C. A. 277. 

But if, as contended by some of the parties, the heirs in this case 
acquired the title by virtue of section 5 of the act of April 26, 1906 
(chapter 1876, 34 Stat. 138), or section 32 of the act of June 25, 1910 
(chapter 431, 36 Stat. L. 855), or both, the heirs and their respective 
interests must still be determined by the Arkansas law. Section 5 
provides : 

"That ail patents or deeds to allottees in any of the Five Civillzed Tribes 
to be bereafter issued shall Issue in tlie nanie of the allottee, and if any 
such allottee shall die before such patent or deed becomes effective, the title 
to the lands described therein sliall inure to and vest in his heirs, and in case 
any allottee shall die after restrictions liavebeen removed, liis property shall 
descend to liis heirs or his lawful asslgns, as if the patent or deed had issued 
to the allottee durlng his life, and ail patents heretofore issued, where the 
allottee dled before the same became, etfective, shall be giveu like effeCt." 

Section 32 of the act of June 25, 1910, provides: 

"Where deeds to tril)al lands in the Five Civllized Tribes liave been or may 
be issued, in pursuance of any tribal agreement or act of Congress, to a per- 
son who had died, or who hereafter dies before the aiiproval of such dçed, the 
title to the land designated tlierein shall invire to aud become vested in the 
heirs, devisees, or assigns of sueli deceased grantee as if the deed had issued 
to the deceased grantee during' life." 

In each of thèse last-mentioned acts it is provided that the title 
to the land shall inure to and vest in the heirs of the deceased allottee 
as if the patent or deed had issued to him during his lifetime. If the 
patent to the land in controversy had issued to Freeland Francis during 
his lifetime, it would bave descended to his heirs on June 22, 1905, 
the date of his death. At that date the gênerai law of descent and 
distribution in force in Indian Territory, as well as that specially in 
force in the Creek Nation as provided by the Supplemental Agreement 
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above quoted, was chapter 49 of Mansfield's Digest of the Statutes 
of Arkansas. If the title is to vest as if the patent had issued to 
Freeland Francis during his lifetime, then the controUing date is the 
date of his death June 22, 1905, and not December 4, 1907, the 
date the allotment was actually made. 

But, even though the heirs in this case must find the justification 
loi their claim of title in section 5 of the act of April 26, 1906, or sec- 
tion 32 of the act of April 25, 1910, or both, still the land came to 
them free from any restrictions upon aliénation, because the restric- 
tions, provided by section 16 of the Supplemental Agreement only at- 
tached to allotments made to living citizens in their own right. Sl<el- 
ton V. Dill, supra. Applying the Arkansas law, it follows that one- 
half of this land vested by the allotment and patent to Freeland Francis 
after his death in the plaintifï Annie Harris, his mother, and one- 
half in the heirs of his father, William Francis. Section 2531, Mans- 
field's Digest; Shulthis v. McDougal, 170 Fed. 529, 95 C. C. A. 615; 
McDougal V. McKay, 237 U. S. 372, 35 Sup. Ct. 605, 59 L, Ed. 1001. 
The heirs of William Francis are Mack Francis, Amos Francis, and 
Elizabeth Francis, each of whom took one-third of the one-half pass- 
ing to the heirs of William Francis, or one-sixth of the whole. 

It follows that the deed from the plaintifï to Laura L. McGinnis 
dated January 15, 1908, conveyed ail of plaintiff's interest in the 
land in controversy. The défendant Harry Bell therefore took no 
interest in the land by virtue of plaintiff's subséquent deed to him. 

The deed of W. J. Cook, as guardian of Amos Francis and Eliza- 
beth Francis, to Lightsey and Taylor, made upon order of the county 
court of Okmulgee county, and approved and confirmed by that court, 
coriveyed to said Eightsey and Taylor ail the interest of said minors 
in said land. The subséquent oil and gas lease of said minors to the 
Hoppy Toad Oil & Gas Company therefore conveyed no interest in 
said land to that company. 

Counsel for Lamb and Brady states in his brief that thèse défend- 
ants claim no interest in the title as disclosed by the record. The 
record fails to show service upon A. B. Miller, so that his interest, 
if any, in the land involved cannot be afïected by the decree. As 
against the other défendants claiming under Mack Francis, his deed 
of April 9, 1910, to Maude Mitchell conveyed to her his one-sixth in- 
terest in the land. At her death intestate on September 17, 1911, 
her interest passed in equal parts to her husband, J. Orlando Mitchell, 
and her daughter, Gertrude Womack. The interest thui inherited by 
J. Orlando Mitchell bas passed by séries of mesne conveyances to the 
défendant Gill. 

It follows that decree must enter against the plaintiff and in favor 
of the several défendants found to hâve an interest in the property. 
If counsel can agrée upon form of decree, the same may be prepared 
and presented for signing and entry. If counsel do not so agrée be- 
fore Monday, July lOth next, the court will on that date, at 10 o'clock 
a. m., at Mùskogee, hear counsel and détermine the form of decree 
to be entered herein. 
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BNGLISH T. SUPREME CONCLAVE, IMPROVED OBDER OB' 

HEPTASOPHS, et al. 

(District Court, D. New Jersey. September 6, 1916.) 

1. Removai, of Cattses <ê=>15 — Causes Removable — "Suit Beought." 

Where a eomplainant haa flled a blU for an injunçtion in a state court, 
and obtalned a temporary restralnlng order and an order to show cause, 
whleh were served, although no subpœna bas issued. a "suit" bas been 
brought wlthln the removai statute (Judlcial Code [Act Mareb 3, 1911, c. 
231] 8 28, 36 Stat. 1094 [Comp. St. 1913, § 1010]). 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. § 25; 
Dec. Dig. (g=>15.] 

2. Removal of Causes <©=j60 — Sepakable Contbovebst. 

A suit by a member of a fraternal order having a Suprême Conclave, 
which la Incorporated under the la ws of anotber state as a fraternal 
benefit association, and which Issues certificates of Insurance on the 
Uves of members, and also havlng unincorporated local conclaves with 
which thé members affiliate, to enjoin the Suprême Conclave from carry- 
Ing Into effect certain amendinents to its by-laws, Is removable by the cor- 
poration défendant, notwithstanding the jolnder of the local conclave as a 
défendant and a prayer for an Injunçtion to restrain It from in the fu- 
ture Increasing the dues of , members, which are entirely separate from 
the Insurance assessments made by the Suprême Conclave; the only 
controversy under the Issues tendered being between eomplainant and 
the foreign corporation. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. S ^14; 
Dec. Dig. ®=>60.] 

In Equity. Suit by Nicholas C. J. English against the Suprême 
Conclave, Improved Order of Heptasophs, and another. On motion 
by eomplainant to remand to state court. Denied. 

McCarter & English, of Newark, N. J., for eomplainant. 
Olin Bryan, of Philadelphia, Pa., and W. Holt Apgar, of Trenton, 
N. J., for défendants. 

RELLSTAB, District Judge. Nicholas C. J. English, a citizen and 
résident of New Jersey, on December 31, 1915, filed his bill in the 
Court of Chancery of that state against the Suprême Conclave, Im- 
proved Order of Heptasophs, a corporation incorporated and organized 
under the laws of the state of Maryland, hereafter called the Suprême 
Conclave, and the Garfield Conclave, No. 241, Improved Order of 
Heptasophs, unincorporated, located at Elizabeth, N. J., hereafter call- 
ed the local conclave. The bill seeks to permanently enjoin the défend- 
ant from doing certain things hereinafter particularly mentioned. On 
the same day that court made an order requiring the défendant to show 
cause on January 11, 1916, why an injunçtion should not issue as 
prayed in the bill, with an ad intérim stay covering the matters sought 
to be permanently enjoined. On the latter day the Suprême Conclave 
had the said cause removed into this court. No subp. ad. resp. has 
been issued in said cause. 

The plaintiff moves to remand the cause to the state court upon the 
foUowing grounds: 

"First. Because said cause was not pending, so as to be removable under 
the statutes of the United States coùcerning the removai of causes. 

<S=7For otiier cases see same toplc & KEY-NUMBER In ail Key-Numbered DigesU & Indexes 
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"Second. Because the controversy involved in the above cause is not l)v- 
tween cltizens of différent states, but involves a controversy wherein citi- 
zens of the state of New Jersey are upon botli sides." 

[1] As to the first ground: If the cause should be remanded for this 
reason, nothing would prevent another removal as soon as subpœna 
should be issùed. Section 28 of the Judicial Code, 36 Stat. 1087, pro- 
vides (so far as pertinent) : 

"Any suit * * * wliich may hereafter be brought, in any state court, 
may be renioved into the District Court of the United States." 

The plaintiff contends that a suit is not brought in the state Chancery 
Court until subpœna issues. I think the plaintifï is estopped from 
raising this point. It would seem to be consonant vvith the true prin- 
ciples governing the administration of justice that one who brings an- 
other into a court of equity upon the allégation that a wrong, irrémédi- 
able at law, has been done him, and succeeds in placing the alleged 
wrongdoer under judicial restraint, should be prevented from saying 
that no "suit" had been brought against him. 

But, passing the estoppel : The plaintiff relies upon Hermann v. Mexi- 
can Petroleum Corp. (N. J. Ch.) 96 Atl. 492. In that case Vice Chan- 
cellor Backes held that : 

"Before the issuing of process, a cause is not 'pendlng' in chancery, so as 
to make it the subject of removal into the law courts, under the Transfer of 
Causes Act (P. L. 1912, p. 417)." 

On the hearing of the rule to show cause in that case the prelim- 
inary injunction was denied, and the bill dismissed. With the déniai 
of such injunction the ad intérim restraint ceased, and there was noth- 
ing calling for an answer from the défendant, as no subpœna had been 
issued. In such a situation, confronted with the alternative of trans- 
ferring the cause to the law court or dismissing the bill, the learned 
Vice Chancellor held that, at that time, there was no suit "pending," 
as contemplated by the state Transfer of Causes Act (Laws N. J. 1912, 
c. 233, as amended by Laws N. J. 1915, c. 13), and dismissed the bill. 

In the instant case the removal proceedings brought into the court, 
not only the filed bill, but the rule and ad intérim restraint referred 
to. As the cause stood in the state court, and stands hère, the défend- 
ants were and are required to make answer to the rule directed against 
them, and they continue under the restraint imposed upon them in 
such proceedings. Surely in every sensé, except a technical one, such 
proceeding was and is a suit pending. 

The words of a statute regulative of a constitutional right are not 
to be given a narrower meaning than they bear, or the context de- 
mands. The particular words "suit brought" should be so construed 
as to give them the full effect intended by the fédéral statute; i. e., 
the right of a défendant possessing the requisite qualification to remove 
into the fédéral court a proceeding instituted against him in a state 
court. Whatever the form of proceeding to bring a défendant into 
court, a suit is brought when such défendant is subjected to judicial 
orders. 

While the filing of a bill in the state Court of Chancery may not be 
the commencement of a suit, so as to bring it within the meaning of 
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"pending" in a state statute, authorizing the transfer of a cause f rom 
one state court to another, the filing of an injunction bill in a state 
court, followed by an ad intérim stay, pending the hearing of a rule 
to show cause vvhy a preliminary injunction should not issue in said 
cause, is a suit within the meaning of the Fédéral Statute in question. 
[2] ^jT to the second ground: This calls for determining whether, 
as between the Suprême Conclave, the défendant removing the suit, and 
the plaintiÉf, in the language of said section 28, there is "a controversy 
which is wholly between citizens of différent states, and which can be 
fully determined as between them." The case as made by the bill, 
summarized, is as follows ; Plaintiff is a résident of Elizabeth, N. J., 
and a member of the défendant, the local conclave, located at said 
Elizabeth, which is one of a number of local conclaves affiliated with 
the Suprême Conclave, the other défendant. The latter is a corpora- 
tion of Maryland and a fraternal benefit association engaged in a 
species of life insurance. The contract of insurance between the mem- 
ber and the organization is evidenced by a benefit certificate and the 
by-laws. The local conclave is the médium through which plaintiff 
obtained membership in the Suprême Conclave, and in addition it pro- 
vides for sick benefits for its members under the terms of its by-laws. 
Plaintiff holds a benefit certificate of the Suprême Conclave which 
reads as follows ; 

"Improved Order of Heptasophs, Coiitributors. 
■'No. 36351. Benefit Certificate. .ÇS.OOO. 

"This certificate is issned to Bro. Nlcliolas C. .7. Englisli, a member of Gar- 
field Conclave, No. 241, Iniproved Order of Heptasoplis, located at Kllzabetti, 
N. J., iipon évidence received frona said conclave tliat said brottier Is a fifth- 
rate contributor to tlie benefit fund of this order, and upon condition that 
the statemetit made by said brother in bis application for membership in 
said conclave and that statement certlfled by him to the médical examiner, 
both of whicli are flled lu the Suprême Secretary's ofiice, be made a part of 
this contract, and upon condition that the said brother hereafter compiles 
wlth the laws, rules, and régulations now governing said conclave and bene- 
fit fund, or that may in tlie future be enacted by the Suprême Conclave to 
goveru said conclave and fund, thèse conditions belng complied with, the 
Suprême Conclave of the Improved Order of Hei)tasophs hereby promises and 
binds itself to pay out of its benefit fund to wife, Ella J. English, within 60 
days from receipt of satisfactory proof of death the sum of five thousand 
dollars, in accordance with and under the provisions of the laws governing 
said fund, upon satisfactory évidence of the death of said brother and upon 
the surrender of this certificate: Provided that said brother is in good stand- 
ing in this order at the time of his death, and provided, also, that this certifi- 
cate shall not hâve been surrendered by said brother and another certificate 
issued at his request in accordance with tlie laws' of this order. 

"In testimony whereof tlie Suprême Conclave of the Improved Order of 
Heptasophs -has herewith aflixed its seal and caused this certificate to be 
signed by its Suprême Arelion, and attested and recorded by its Suprême 
Secretary, at Baltimore, Maryland, this 2d day of April, A. D. 1806. 

"I hereby accept this certificate on the conditions therein named. 

"Nlcholas C. J. English, Holder of Certificate. 
"Witness: P. A. Banker. 

"Andrew Altman, Archon. 
"V. M. Hall, Secretary. 

"M. G. Cohen, Suprême Archon. 
"Saml. H. Tattersall, Suprême Secretary. 
"Garfleld Conclave No. 241." 
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Plaintiff is still in good standing in said Suprême and local con- 
claves. By section 2, article 3, of the by-laws of the local conclave 
he was to pay it dues of 50 cents per month. About September 1, 
1913, said sum was increased to 62 cents a month. Plaintiff bas al- 
ways paid said dues, which the local conclave levies, and in addition 
to them the Suprême Conclave levies, an assessment in the nature of 
a premium upon the life Insurance agreed to be paid by said benefit 
certificate. By the by-laws of said Suprême Conclave said assess- 
ment is levied monthly, and must be paid monthly, or the benefit 
certificate is forfeited. At the time plaintiff received his certificate 
the assessment, exclusive of the local dues, was $7.70 per month. 
Said assessment was increased, respectively, to $12.45 and $17.40; 
the last continuing to and including December, 1915. Plaintiff has 
paid the assessments so levied, as well as said local dues. At a spé- 
cial session of the Suprême Conclave held at Harrisburg, Pa., in Oc- 
tober, 1915, material changes were made in the by-laws, rules, and 
régulations of the said Suprême Conclave, affecting plaintiff's vested 
rights in said benefit certificate with référence to either the amount 
to be paid thereunder and out of its benefit fund upon the death of 
plaintiff, or the amount of the monthly assessments to be levied 
against him as a condition for his continuance in said conclave and 
of receiving the benefit of his certificate or both. Said by-laws as 
amended are unreasonable, confiscatory, and illégal. By said amend- 
ment the members of said Suprême Conclave hâve been arbitrarily 
divided into classes A and B, a division which did not exist thereto- 
fore. Class B includes members who joined the Suprême Conclave 
prior to January 1, 1914, of which plaintiff is one. Class A includes 
members who hâve joined since that date and those who may here- 
after join. Separate treasuries exist for the disbursement of the 
benefit fund to care for the members of those classes respectively. 
No moneys received from new members will take care of the mem- 
bers of class B ; the funds to pay the death benefit certificates of this 
class will hâve to be made up from increased assessments levied on 
such members. By the new by-laws, rules, and régulations an op- 
tion is given to the members of class B to remain in that class by 
paying such further assessments as may be levied to pay maturing 
death benefit certificates, or to become members of class A, in which 
event they will be required to accept one of four conditions, desig- 
nated options: As applied to plaintiff, who is IZ years of âge, in. 
addition to his paying the dues and per capita tax of the local con- 
clave, he would be required to pay a monthly assessment of $50.05, 
under option 1, to receive $5,000, the full amount of his benefit certifi- 
cate; $15.60 under option 2, to receive $2,589.80, less 4 per cent, in- 
terest from date of exercising said option to date of death, instead of 
the sum called for in his said certificate; $17.40 under option 3, to 
receive $1,338.65, instead of the sum called for in his said certificate ; 
$29.75, under option 4, to receive $2,972.05, instead of the sum called 
for therein. To remain in class B, plaintiff is certain to be subjected 
to increased assessments, as the fund available for the payment of the 
benefit certificates is inadéquate to meet such certificates as they ma- 
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ture; and as a resuit of said amended by-laws, rules, and régulations 
the plaintiff will be subjected either to a réduction of the sum to be 
paid under his benefit certificate at death, or to heavy increases in 
monthly assessments. 

Besides the usual prayer for subpœna, answer, and gênerai relief, 
the bill prays that the défendants may be enjoined from suspending 
plaintiff from membership in either conclave, and from forfeiting his 
benefit certificate on account of his failure to pay such assessments 
in the Suprême Conclave as may be levied in excess of the sum of 
$17.40 per month, or to pay such dues of the local conclave in ex- 
cess of 62 cents per month; that the Suprême Conclave may be 
enjoined from assessing against plaintiff a greater assessment than 
$17.40 per month, and the local conclave be enjoined from assessing 
against him dues in excess of 62 cents per month, and that the de- 
fendants be further enjoined from putting into opération the pro- 
posed division of the members of each of said conclaves in accordance 
with the said new by-laws, rules, and régulations. 

From this récital it appears that the plaintiff holds a membership 
in both the Suprême and local conclaves, and that upon payment of 
assessments to be levied by the Svipreme Conclave and compliance 
with the by-laws, rules, and régulations of said conclave there will 
be paid at his death a specified sum as insurance, and that upon the 
payment of certain monthly dues levied by said local conclave he 
will receive benefits in case oî sickness. 

The alleged grievance is that the Suprême Conclave has illegally 
changed the con tract of insurance between him and said conclave, and 
that unless it be restrained from putting its proposed change into 
force the plaintiff will be irremediably injured. There is no alléga- 
tion that the local conclave has trespassed on the rights of the plain- 
tiff. It is made a party, not because it is necéssary to the détermina- 
tion of the controversy between the plaintiff and the Suprême Con- 
clave in relation to such changes in by-laws, etc., but because, if the 
latter carries out the scheme of its new by-laws, and enf orces the pro- 
posed classification of its membership, and he refuses to comply there- 
with and pay his assessments on the new basis, his membership in 
both conclaves will cease. 

No présent controversy, therefore, exists between the plaintiff and 
the local conclave. At the most, a controversy may arise when the 
Suprême Conclave ends the relation between it and the plaintiff. Such 
a controversy is at best but potential, and if it materializes will be- 
gin only when the controversy between the plaintiff and the Suprême 
Conclave is ended. The fact that the local conclave is the local agent 
for the collection of the proposed illégal assessments against the plain- 
tiff does not alter the character of the controversy between him and 
the Suprême Conclave, nor make the former a necéssary party for 
the détermination of its controversy. The grievance, as shown, is not 
against any action of the local conclave, and a decree enjoining the 
Suprême Conclave from imposing or collecting said assessments will 
be binding upon any of its agents, including said local conclave. Hatch 
V. Chicago, R. I. & P. R. Co. et al, Fed. Cas. No. 6,204, 11 Fed. 
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Cas. 799, 803; Geer v. Mathieson Alkali Works, 190 U. S. 428, 
433, 23 Sup. Ct. 807, 47 L. Ed. 1122. 

The existing grievances, therefore, raise but one controversy, and 
that is whoUy between the plaintiff and the Suprême Conclave, and 
is one which can be fully determined between them without the prés- 
ence of the local conclave. That its détermination also concludes or 
precludes another is no reason why it should not be treated as a 
separable one, and be subject to removal into the fédéral court. Régis 
V. United Drug Co. (C. C.) 180 Fed. 201, is not, as contended, op- 
posed to this view. In that case the corporate défendant, who was 
joined with its président the résident défendant, was denied the right 
of removal, for the reason that the bill charged that the président in 
his individual capacity had committed the tort complained of jointly 
with the corporate défendant. In the instant case, as noted, there 
is no joint wrongdoing alleged or claimed. 

The motion to remand is denied. 



In re EVANS et al. 

(District Court, W. D. Pennsylvanla. July 20, 1916.) 

No. 80O7. 

1. PLEDGES <S=5l9 COLLATEBAL — RiGHTS OF PARTIES. 

Whére two members of a firm executed a note, pledgîng collatéral for 
that oWlgatioQ or any other of thelr obligations, the collatéral could not 
be used in discharging a note signed by ail three members of the firm, 
and on their bankruptcy any surplus after payment of the note should 
be paid to the trustée in bankruptcy. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. |§ 58-63; Dec. 
Dig. ®=19.] 

2. PLEDQES <S=>19 CoLLATEBAL^LlABILITY. 

Where collatéral Is pledged to secure a firm obligation, such collatéral 
eannot be used In paying a note signed by the members of the flrm as 
their joint individual obligation, and in case of bankruptcy, the holder of 
the collatéral, holding a Joint obligation of the members of the flrm, must 
deliver to the trustée in bankruptcy any surplus. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 58-63 ; Dec. Dig. 
<g=Jl9.] 

3. Pabtnership <S=>173 — Pabtneeship Obligations — Intention. 

Whether a note is a partnership obligation or the individual obligation 
of those partners signing it dépends on tlie intention of the parties. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 304, 305; 
Dec. Dig. <©=173.] 

4. Paetnebship ©=»217(3) — Obligations — Evidence— Sufficiency. 

Where on bankruptcy of a flrm and the members thereof a, créditer 
who held flrm notes and also notes signed by the members as indivlduals 
contended that a note by the members individually was a partnership 
obligation, and so collatéral pledged for payment of partnership obliga- 
tions might be used in paying such note, held,, under the évidence, that 
the note was a flrm note. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 425 ; Dec. 
Dig. <S=a21T(3).] 

^=3For other cases see same topic & KEY-NUMB£:R la ail Key-Numbered Dlgests & Indexes 
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5. Evidence iS=5396 — Pabol Evidence Euue — ADMTSsiBTi,rrT. 

Where a bank which received collatéral prepared tbe wrjtten pledge, it 
cannot, after bankruptcj of the pledgors, vary tlio lustriimeut by iu- 
definlte paroi testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1754, 1755; 
Dec. Dig. <s=3S)Q.] 

In Èankruptcy. In the matter of the bankrnptcy of John Kuhn 
Evans, James Evans, and Alan Stotler Evans, individually and part- 
ners doing business as Evans Bros. On questions certified on tlae re- 
port of the référée. Referee's report confirmed. 

McKee, Mitchell & Alter, of Pittsburgh, Pa., for Columbia Nat. 
Banli. 

Sterrett & Acheson, of Pittsburgh, Pa., for receiver. 

THOMSON, District Judge. The référée has certified for our opin- 
ion whether, under the facts and circumstances set forth in the report 
and supplemental report and opinion of the référée, a certain claim 
of the Columbia National Bank, amounting to $1,649.08, should be 
allowed against the bankruptcy estate of Evans Bros. 

The niaterial facts of the case are thèse ; The partnership of Evans 
Bros, consisted of three brothers, John K. Evans, James Evans, and 
Alan S. Evans. At thé time of the bankruptcy of the Evanses, both 
as individuals and partners, the Columbia National Bank held two 
overdue partnership obligations signed "Evans Bros.," each note be- 
ing seçured by certain collatéral. 

The bank also held three other notes: First. A collatéral note, dated 
October 22, 1915, at four months, for $15,000, signed by James Evans 
and Alan S. Evans, pledging 100 shares of National Bank of McKees- 
port stock "as collatéral security for the payment of this and ail other 
liabilities of the undersigned to the holder hereof, now or hereafter 
due, and now or hereafter existing." Second. A promissory note sign- 
ed by John K. Evans, James Evaris, and Alan S. Evans, dated Sep^ 
tember 10, 1915, at 90 days, for $4,500. This note was unsecurcd. 
Thirdj A demand note of $600, signed by John K. Evans. The two 
notes of Evans Bros, were paid oiï by a conversion of a part of their 
collatéral, and there was left as a residue from said collatéral a bond 
of the Ca'nonsburg & Washington Railway Company for $1,000 and 
the sum of $56.10 in cash. On April 13, 1916, the collatéral attached 
to the $15,000 note was sold for a price netting $17,366.50. The bank, 
it appears, attempted, first, to pay out of tliis fund the $4,500 note, 
and then to apply the residue in payment pro tanto of the $15,000 
note, leaving a balance against the estate of Evans Bros, in this case, 
and its position is that it is entitled to receive the bonds of the rail- 
way Company and the small amount 6î cash as security for the balance 
claimed in its proof of debt. Upon the pétition of the receiver, an 
order of court was made, directing the bank to turn over this bond 
and smâll cash balance to the recfeiver, subject to any crédit that the 
bank might hâve against the same. It is the position of the bank that 
the securities deposited with the' $15,000 note are collatéral also for 
the $4,500 note, and that the bank was justified in credlting enough 

®=3For other cases ece suiue topic & K1j:ï-NUMI)ER in ail Key-Numbered DigesU & Iiide;^es 
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of the proceeds of sale of this collatéral to the discharge of the latter 
note, that the balance due the bank is evidenced by the $15,000 note, 
and that the latter, under the circumstances of the case, is a partner- 
ship obligation. 

[1] What is the resuit if the $15,000, note is what it purports to 
be, an jndividually joint obligation of James and Alan S. Evans? Can 
the collatéral pledged for the payment of this joint obligation be used 
in the payment of the $4,500 note given by the three parties? This 
question must be answered in the négative, under the authority of Tor- 
rance v. Third National Bank of Pittsburgh, 210 Fed. 806, 127 C. 
C. A. 356. The court there, in a carefully considered opinion, held 
that the residue of property hypothecated by two joint obligors could 
not be applied in payment of an individual Hability of either of the 
joint obligors, although the collatéral note was both joint and several 
in form. It is true that in that case the collatéral pledged was joint, 
while in this case the stock was owned by the pledgors individually, 
50 shares each. But this fact does not change the resuit. The applica- 
tion which can be made of the collatéral must dépend on the terms of 
the collatéral pledge. The parties owning the securities might hâve 
made any application of them which they mutually saw proper to make, 
without regard to the question of ownership as between themselves. 
But the note in question created a joint Itability and no other, and the 
pledge of the stock was "for the payment of this and ail other liabihties 
of the undersigned." The Torrance Case has distinctly ruled that the 
"other liabilities of the undersigned" are of the same character as the 
joint Hability ; in other words, that the securities were pledged only 
for the joint Hability of the two makers. 

[2] Under the terms of the pledge in this case, therefore, the col- 
latéral could not be applied to the payment of the $4,500 note. Is 
the case in any manner changed, if in fact the $15,000 note was a part- 
nership obligation? Manifestly not. If a partnersliip obligation, the 
bank could not apply, much less first apply, the collatéral to the in- 
dividual note of the three parties. It would hâve to be applied to the 
payment of the note for which it was pledged, and, being in excess 
of the note, that note would be paid in full ; and, as this instrument 
is the only one by virtue of which the bank could ever assert any 
right or claim to the residuary collatéral to the Evans Bros, notes (the 
$1,000 bond and $56.10 in cash), that claim of the bank must fail. 

[3, 4] I agrée with the référée that the évidence is not sufficient to 
show that the note was in fact a partnership obligation. In this case 
there was no uncertainty as to the form of executing paper when the 
firm wished to create a partnership obligation. In such case, the notes 
were signed "Evans Bros." It does not appear that any other method 
of signing was ever used by the firm. The bank was fully aware of 
this, as it held at that time several partnership notes signed "Evans 
Bros." It also held the joint note of the three parties composing the 
firm, which is conceded to hâve been an individual obligation. It must 
be assumed, prima facie, that in taking the $15,000 note, the bank 
was dealing with individuals. The note was neither signed in the 
firm name, nor did ail the members of the firm join in it. There is 
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no évidence, either on the part of the bank or on the part of the firm 
or its members, that the bank in fact was dealing with the firm. The 
only évidence on that subject at ail is that the proceeds went into the 
account of "Evans Bros. Spécial," and a little later passêd into the 
account of Evans Bros, in another bank. This is not sufficient to 
make the note a partnership obligation. The question is, Was the 
contract with the partnership ; that is, did the parties making it intend 
it as a partnership transaction ? Alexander v. McGinn, 3 Watts (Pa.) 
220. If not, the fact that the money went into the partnership funds 
can make no différence. But in either event, whether it be treated as 
an individual or a partnership transaction, the collatéral pledged for 
its payment could not be applied to satisfy the $4,500 note. 

[5] I also agrée with the conclusion of the référée that the testi- 
mony of Mr. Hammond and Mr. Jennings is not sufficient to estab- 
lish a contract that the McKeesport National Bank stock should be 
held to secure, or was to be held to secure, both of thèse obligations. 
The rather vague statements, testified to as being made by the Evanses, 
really amount to no more than a mistaken assumption on their part, 
and the bank's officers, as to what their légal rights in the matter were. 
For this mistake the bank is to blâme. If it was to hâve a prior claim 
on the property of Evans upon its unsecured notes, it was incumbent 
on the bank to secure that right in accôrdance with the methods gov- 
erning such matters. The pledge of a hundred shares of stock with 
the bank was in writing, and the terms of the pledge distinctly set 
forth. At this late day the bank, a creditor of the bankrupt estate, 
should not be permitted to vary the terms of that written contract by 
évidence so vague and unsatisfactory. 

I agrée with the légal conclusion of the référée as to the application 
of the proceeds derived from the sale of thé collatéral and the distribu- 
tion of the balance in the hands of the bank. The report of the référée 
is therefore affirmed. 
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FREDERICK T. METROPOLITAN LIFE INS. CO. OF NEW YORK. 

(District Court, W. D. Pennsylvanla. July 12, 1916.) 

No. 1 November Term, 1915. 

Banketiptct <S=>396(3) — Pbopbbtt Passino to Tbtjstkb — Life Insubance. 

Under Act Pa. April 15, 1868 (P. L. 103), providlng that ail poUcles ot 
Insurance on the Ufe ot any person taken out for the benefit of, or as- 
signed to, a wlfe or dépendent relatire, shall be property of the bene- 
flclary, and not subject to the debta of such person, and Bankr. Act July 
1, 1898, e. 541, § 6a, 30 Stat. 548 (Comp. St. 1913, S 9590), whlch provldea 
that the act shall not affect the allowance of exemptions under state 
laws, Insurance on the life of a bankrupt made payable to his wlfe, aJ- 
though the désignation of the beneflclary is revocable by him, Is for the 
benefit of thé wife and exempt where no revocation has been made, and 
no interest therein passes to his trustée under section 70a (section 9654). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 667; Dec. 
Dig. ®=>396(3).] 

At Law. Action by Elliott Frederick, trustée in bankruptcy of the 
estate of John E. Schmidt, against the Metropolitan Life Insurance 
Company of New York. Trial to court, and judgment for défendant. 

Alpem & Seder and t,. C. Barton, ail of Pittsburgh, Pa., for plain- 
tif?. 

Jennings & Jennings, of Pittsburgh, Pa., for défendant 

THOMSON, District Judge. This action is brought by a trustée 
in bankruptcy to recover the amount of a policy of Insurance on the 
life of the bankrupt. By stipulation filed, the parties waived a trial by 
jury, submitting the case to the adjudication of the court. 

Findings of Fact 

(1) An involuntary pétition in bankruptcy was filed on December 
19, 1912, against John E. Schmidt, and on January 8, 1913, he was 
duly adjudged a bankrupt, and Elliott Frederick, the plaintiff herein, 
was elected trustée of the estate and duly qualified and acted as such 
trustée. 

(2) At the date of the filing of the pétition and adjudication, the 
bankrupt was the owner of a certain policy of life Insurance in the 
Metropolitan Life Insurance Company, issued on July 10, 1909, in 
the sum of $5,000, being an ordinary life policy, payable on the death 
of the insured to Anna M. Schmidt, wife of the insured, beneficiary, 
with the right of revocation. 

(3) On April 4, 1913, John E. Schmidt died, leaving his said wife 
surviving, and due proof of his death was made and delivered to the 
défendant company and by it accepted. 

(4) At the time of the filing of the pétition and adjudication, the 
said policy had a cash surrender value of $524.04, but the same was 
not included in the schedules of the bankrupt. 

(5) The said policy contained the f ollowing provision : 

"Change of beneflclary. — When the rlght of revocation has been reserved, 
or in case of the death of any beneficiary under either a revocable or irrév- 
ocable désignation, the insured, if there be no existing assignment of the 

$=»For other cases te» uuue topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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policy made as herein provided, may while the policy is in force deslgnate 
a new beneficiary wlth or wlthôut 'reserving right of revocation, by flling 
written notice thereof at the home office of the company açcompanled by 
the policy for suitable îndorsenient thereon. Such cliange shall take efîect 
upon the Indorsement of the samè on thë policy by the company. If any 
beneficiary shall die before the insured, the interest of such beneficiary shall 
vest in the Insured." 

The right of revocation was duly reserved by the terms of the policy. 

(6) The insured did not exercise, or attempt to exercise during his 
lifetime/either before or after the adjudication in bankruptcy, the 
right of revocation by designating a new beneficiary, in the manner 
provided by the policy or otherwise, and on April 22, 1913, the de- 
fendant company paid to Anna M. Schmidt, the beneficiary named 
in the policy, the amount of the policy in full. 

(7) The pétition in bankruptcy was filed on December 12, 1912, the 
adjudication was had on January 8, 1913, and the bankrupt died on 
April 4, 1913. 

This is an ordinary life policy, taken out by the insured at the âge 
of 54. The policy provides that: 

The company, "in considération of the annual premium of $212.41, and 
wlth the payment of a like amount on each tenth day of July hereafter, untll 
the death of the insured, promises to pay at the liome ofiice of tlie company 
in the eity of New York, upon receipt at said home office of due proof of the 
death of John E. Schmidt, of Roehester, county of Beaver, state of Pennsyl- 
vanla, herein called the insured, five thousand dollars, less any indebtedness 
hereon to the company and any unpaid portion of premium for the then 
current policy year upon the surrender of this policy properly recelpted, to 
Anna M. Schmidt, wife of the insured, beneficiary, witli right of revocation." 

It will be noted that thus far there is no condition by which the 
policy is payable in any case to the insured, to his estate, or to his 
executors, administrators, or assigns ; the payment being uncondi- 
tionally to the wife, with right of revocation. Then follows the clause 
above quoted, authorizing a change of beneficiary. The method of 
effeçting this change is therein pointed out, namely : 

"By flling written notice thereof at the home office of the company, açcom- 
panled by the policy for suitable indorsement thereon. Such change shall 
take effect upon the indorsement of the same on the policy by the company." 

Then follows the provision : 

"If any beneficiary shall die before the insured, the Interest of such bene- 
ficiary shall vest in the insured." 

There is a later clause that : 

"No assignmeht of this policy shall be binding upon the company unless It 
be flled with tlie company at Its home office." 

Looking, then, at the poliCy with its conditions, thèse propositions 
may be stated : 

First. The interest of the wifè in the policy, during the life of the 
insured, is not a permanent or vested interest, but inchoate and 
expectant. Hopkins v. Northwestern Life Assur. Co., 99 Fed. 199, 40 
ce. A. 1. 

Second. This interest or expectancy of the wife can be defeated 
only by her death before the insured, or by the latter exercising his 
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right to change the beneficiary. If neither of thèse conditions occur, 
on the death of the insured the wife's interest becomes vested and 
absolute. 

Third. The conditions under which a change in beneficiary must 
be efifected are for the protection of the insurer, and must be strictly 
followed unléss waived by the company. Stephenson v. Stephen- 
son, 64 lowa, 534, 21 N. W. 19 ; Appeal of Vollman, 92 Pa. 50. 

In this case there is no pretense that any change of beneficiary was 
made or attempted. On the death of the insured, and proper proofs 
of death made, the company paid the poHcy in good faith to the party 
designated in its contract as sole beneficiary therein, without notice 
of any character as to any adverse claim thereto. And now, after 
payment, the trustée in banl<ruptcy of the insured brings this action 
to compel the company to pay the poHcy again. There never was any 
contract relation between the insurance company and the creditors 
of the insured. Its contract was to pay the wife $5,000 on the death 
of the insured. Two conditions were attached to the contract : That 
the insured might change the beneficiary in the manner prescribed ; 
and, if the beneficiary died before the the insured, the interest of 
the beneficiary should vest in the insured. Neither of thèse condi- 
tions happened, and therefore, under the terms of the policy, the 
défendant company never became indebted to the insured, to his es- 
tate, to his personal représentatives, or to his creditors. 

But notwithstanding this, it is claimed that there was a surrender 
value to the policy ; that this surrender value at least was an asset 
of the bankrupt's estate which passed to his trustée under section 
70a of the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 565 
[Comp. St. 1913, § 9654]); that the company had presumptive 
notice of the bankruptcy of Schmidt; and that under the pro- 
visions of said section of the bankruptcy act, inasmuch as the bank- 
rupt did not elect to pay or secure to the trustée the cash sur- 
render value of the policy within 30 days after the same was as- 
certained, the trustée is entitled to the whole amount of the policy. 
If this be true, it is certainly a novel légal situation. There bas ap- 
parently been much conflict of authority in the fédéral courts as to 
the rights of creditors and other claimants to the proceeds of life in- 
surance policies where the insured became bankrupt, arising under 
sections 6 and 70a of the act of Congress. I will not stop to consider 
thèse cases in particular. The confiict is often more apparent than 
real. This is due to the difl^ering terms of the policies, the widely dif- 
férent facts of the several cases, the diflference in the provisions of 
the acts of assembly of the several states where the cases bave arisen, 
relating to exemptions, and the fact that many of the décisions were 
rendered before any authoritative deliverance of the Suprême Court 
on the subject. But the case of Holden v. Stratton, 198 U. S. 202, 25 
Sup. Ct. 656, 49 L,. Ed. 1018, furnishes a rock on which we can stand. 
That décision has settled definitely and finally thèse propositions : 

(a) That section 6 of the Bankruptcy Act, which provides as fol- 
lows : 

235 F.-- 41 
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"This act shall not affect the allowanee to bankrùpts of the exemptions 
whleh are prescrlbed by the state laws in force at the time of the fillng of 
the pétition in the state wherein they hâve hai their domicile for the six 
months or the greater portion thereof Immediately preceding the flling of the 
pétition" 

— is couched in unlimited terms and is accompanied with no qualifica- 
tion whatever. 

(b) That it has always been the policy of Congress, both in gênerai 
législation and in bankrupt cases, to recognize and give effect to state 
exemption laws, and that section 6 adopts for the purposes of bank- 
ruptcy proceedings the exemptions allowed by the laws of the several 
States. 

(c) That section 70a, and the proviso found therein relating to In- 
surance policies, imposes no limitation whatever upon the terms of sec- 
tion 6. That this section does not deal with exemptions, but solely 
with the nature and character of the property the title to which passes 
to the trustée in bankruptcy, and that ail exempt property is excluded 
from its provisions. 

This décision set at rest much of the coriflict which theretofore ex- 
isted in the courts with référence to thèse sections. For instance, 
Steel V. Buel, 104 Fed. 968, 44 C. C. A. 287, held that the proviso to 
section 70a does not qualify the exemptions accorded by section 6, 
while the Circuit Court of Appeals for the Ninth Circuit, in Re Scheld, 
104 Fed. 870, 44 C. C. A. 233, 52 L. R. A. 188, took the opposite posi- 
tion. Thèse are an illustration of the conflicting views taken by the 
courts. Holden v. Stratton has cleared the case of fractions. Section 
6 recognizing and intending to give effect to the exemption laws of 
the state, and section 70a having no application to exempt property, 
we hâve only one question reraaining: Is the policy in question ex- 
empt under the laws of Pennsylvania ? If so, that is the end of the 
plaintiff's case. 

There are two acts in Pennsylvania relating to this subject. The Act 
of April 15, 1868 (P. L. 103), is as follows: 

"AU policies of llfe insurance or annulties upon the llfe of any person 
which may hereafter mature, and which hâve been or shall be taken out for 
the beneflt of, or bona flde asslgned to the wife or childrèn or any relative 
dépendent upon such person, shall be vested in such wife or childrèn or 
other relative, full and clear from ail claims of the creditors of such person." 

The Act of May Ist, 1876 (P. L. 53), provides: 

"A policy of insurance Issued by any company incorporated under this act, 
on the llfe of any person expressed to be for the beneflt of any married 
woman, whether procured by herself, her husbaiid, or any other person, 
shall inure to her separate use and beneflt, and that of her childrèn, inde- 
pendently of her husband or his creditors, or the person eifecting the same, Or 
* * * with intent to def raud his creditors, an amount equal to the 
premium so paid with interest tliereon shall inure to their beneflt." 

Looking at the act of 1868, is there anything in this case, is there a 
single fact, which should compel the court to hold that this policy was 
not taken out for the benefit of the wife? If it was taken out for 
her benefit, there is no foundation for plaintiff's claim. The best evi- 
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dence that it was so taken out by the décèdent is the fact that she was 
made the sole beneficiary in the poUcy, and that he died without de- 
feating or attempting to defeat his wife's interest in the poHcy. But 
it is assumed that the whole case is changed by the réservation of the 
right of the assured to change the beneficiary. This clause has the 
légal effect of changing the interest of the beneficiary from a vested 
to an inchoate or expectant interest. But I cannot see why, from 
that fact, the court should find the policy was not taken out for the 
benefit of the wife. An insurer knows that time may bring a very 
material change in conditions. The marital relation itself is unfor- 
tunately subject to many vicissitudes, such as death, divorce, or sépara- 
tion. In the lapse of a few years the dépendent may become inde- 
pendent, and those now strong may demand our aid and assistance. 
To reserve the right to change one's mind, if circumstances demand 
it, is in harmony with the whole course of human action. It is only 
the part of wisdom to také into considération the ever-changing condi- 
tions of men. Persons frequently revoke their wills, add codicils, and 
change devisees, to meet conditions as they arise; and it is only natural 
that a husband who takes out a life policy for the benefit of his wife 
should reserve to hiroself the power to change the beneficiary if unex- 
pected conditions should arise which make it necessary or advisable. 
We should remember that exemptions in favor of the wife, children, 
or othe:r dépendent?, are favorites of the law. The Suprême Court, in 
Holden v. Stratton, quotes approvingly from the opinion of Circuit 
Judge Caldwell, as foUows: 

"From the organizatlon of the fédéral courts under the Judlclary Act ; of 
1789, the law has been that creditors suing in thèse courts could not subject 
to exécution property of their debtor exempt to him by the law of the state." 
(Citlng Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197, 31 L. Ed. 238, and 
other cases.) 'The same rule has obtained under the bankrupt acts, which 
bave sometimes inereased the exemption, notably so under the act of 1867, 
* * * but hâve never lessened or dlminished them. An Intention on the 
part of Congress to vlolate or abollsh this wise and unif orm rule observed 
from the création of our fédéral System should be made to appear by clear 
and unmlstakable language. It will not be presumed from a doubtful or 
ambiguous provision f^irly susceptible of any other construction." 

In support of the proposition that the right to change the beneficiary 
passes the property in the policy to the trustée, counsel hâve cited 
numerous cases. In Re Herr (D. C.) 182 Fed. 716, the policy was 
payable to the bankrupt, and only contingently to the wife. In Re 
Dolan (D. C.) 182 Fed. 949, the policy was a 20-year endowment, pay- 
able tp the insured, or, in the event of her death during the endow- 
ment period, to her executors, administrators, or assigns. It was held 
by the District Court that the policy was property which could hâve 
been transferred prior to the filing of a pétition under section 70a, and 
therefore passed to the trustée. The Pennsylvania exemption acts do 
not appear to hâve been involved in the décision and were not referred 
to. In Re Jamison Bros. Co. (D. C.) 222 Fed. 92, Judge Dickinson, 
while laying down certain principles for the guidance of the référée, 
did not undertake to pass upon the efl^ect of the Pennsylvania statutes 
of exemptions on the case before him. 



644 235 FEDERAL REPORTEE 

The Suprême Court of Pennsylvania has recognized and enforced 
the act of 1868 in numerous cases, where there was a conflict between 
the beneficiary and creditors of the insured. Anderson's Estate, 85 
Pa. 202 ; McCutcheon's Appeal, 99 Pa. 133 ; Schad's Appeal, 88 Pa. 
111; and Sebring v. Brickley, 7 Pa. Super. Ct. 198. 

As this was a life policy, payable under its terms only in the event 
of death, there was no property in the insured which could hâve been 
levied upon or sold under judicial process. The insured could not 
hâve willed the proceeds to another, as at the instant of his death it 
would hâve passed to the beneficiary. Vollman's Appeal, 92 Pa. 50. 

The plaintiff, in view of Holden v. Stratton, must base his right to 
recover on the assumption that the policy is not exempt ; in other 
words, that it was not taken out for the benefit of the wife, And 
then, proceeding on that assumption, he claims under the proviso to 
section 70a that the trustée was fîrst entitled to the cash surrender 
value, and afterwards, by reason of the failure of the assured to pay 
or secure this amount, to the whole amount of the policy. 

Turning to the proviso, we find : 

"That when any bankrupt shall hâve any Insurance policy: whlch has a 
cash surreûder value payable to hlmself, hts estate, or Personal représenta- 
tives, he may, withln thlrty days after the cash surrendei* value has been 
ascertalned and stated to thç trustée by the company issuing the same, pay 
or secure to the trustée the sum so ascertalned and stated, and continue to 
hold, oWn, and carry such policy free from the claims of the creditors par- 
ticlpating in the distribution of his estate under the bankruptcy proceed- 
ings, otherwlse the policy shall pass to the trustée as assets." 

I fail to find in the policy any provision for a cash surrender value 
payable to the insured, his estate, or personal représentatives ; but, if 
the policy can be so construed, how can the policy itself , which is 
payable to the wife, ever bëcome assets of her husband's estate, and 
pass to his trustée, unless the beneficiary is changed, and no one has 
power to change the beneficiary except the insured himself . Under the 
décisions in Burlingham v. Creuse, 228 U. S. 459, 33 Sup. Ct. 564, 
57 L. Ed. 920, 46 L. R. A. (N. S.) 148, Everett v. Judson, 228 U. S. 
474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154, and An- 
drews y. Partridge, 228 U. S. 479, 33 Sup. Ct. 570, 57 L. Ed. 929, 
respectively, the interest of the estate could not possibly extend be- 
yond the surrender value of the policy. But, as I view the policy, it 
was taken out for the benefit of the wife, is therefore exempt under 
the Pennsylvania statute, was an inchoate or expectant interest, which 
existed during the life of the insured, and ripened at his death into 
an absolute vested interest, entithng her to the whole of the policy. 
The conclusion herein reached is in harmony with the opinion of the 
Circuit Court of Appeals of the Second Circuit, in Burlingham v. 
Crouse, 181 Fed. 479, 104 C. C. A. 227, and In re Hammel & Com- 
pany, 221 Fed. 56, 137 C. C. A. 80. . Also, In re Booss (D. C.) 154 
Fed. 494. 

Judgment is therefore entered in favor of the défendant. 
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WABASH E. CO. v. WEST SIDE BELT K. CO. 

KBOKUK TRUST CO. v. WEST SIDE BELT R. CO. et al. 

(District Court, W. D. Pennsylvanla. June 27, 1016.) 

CorRTs i©=»269 — Jubisdiction — ^Attachmekt. 

Judicial Gode, § 57 (Act March 3, 1911, c. 231, 36 Stat. 1102 [Comp. St. 
1913, § 1039]), déclares that when In any suit comnienced in any District 
Court of the United States to enforce any légal or équitable lien upon, or 
claim to, or to remove any incumbrance or lien, etc., on title to real or 
Personal property witliin the district where such suit is brouglit, one or 
more of the défendants shall not be an inhabitant of or found within the 
district, or shall not voluntarily appear, it shall be lawful for such absent 
défendant to be ordered to appear and plead, and, in event of failure, for 
the court to proceed to adjudlcate the property rights. A railroad Com- 
pany which had leased some of its cars to a Pennsj'lvania corporation 
was adjudged an Insolvent after having executed a refunding and exten- 
sions roortgage to secure an issue of bonds. Default having been made 
in payment of the bonds after appointnient of the receiver, the inortgage 
was foreclosed and the property of the railroad company bought in by 
another corporation, which was not a citizen of Pennsylvanla. Coniplain- 
ant, a holder of a number of the bonds, though not a citizen of Pennsyl- 
vanla, attenipted, by suit in a Pennsylvanla district, agalnst the lessee 
and the railroad company and the purchaser, to secure an accounting and 
to enforce application of the amount due on the lease to payment of its 
bonds. Held, that the section contemplâtes the enforcement of a lien on 
some tangible property, and not the mère enforcement of a chose in ac- 
tion. Therefore complalnant, partlcularly as its rights under the bonds 
were not ad.1udicated, could not niaintain the suit agalnst the railroad 
company or its receiver ; the Pennsylvanla court not having jurisdlction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
<S=»269.] 

In Equity. Suit by the Wabash Railroad Company against the 
West Side Belt Railroad Company, in which the Keokulc Trust Com- 
pany filed a bill against the West Side Belt Railroad Company, the 
Wabash Railroad Company, and others. On motion to set aside warn- 
ing order and quash service of writ. Motion granted, and bill of the 
Keokuk Trust Company dismissed. 

See, also, 197 Fed. 442. 

J. L. Minnis, of St. Louis, Mo., and Watson B. Adair, of Pitts- 
burgh, Pa., for Wabash R. Co. 

Patterson, Crawford, Miller & Arensberg, of Pittsburgh, Pa., for 
West Side Belt R. Co. 

Félix T. Hughes, of Keokuk, lowa, for Keokuk Trust Co. 

THOMSON, District Judge. In the case of the Wabash Railroad 
Company (hereafter called the "Wabash Company") against the West 
Side Belt Railroad Company (hereafter called the 'West Side Belt"), 
the Keokuk Trust Company (hereafter called the "Trust Company"), 
a corporation and citizen of lowa, bas filed this bill against the West 
Side Belt and its receiver, citizens of Pennsylvanla, the Wabash Com- 
pany, a Consolidated corporation, and citizen of the states of Illinois, 

iSsaFor otliercaaes see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Indiana, Michigan, Missouri, and Ohio, and the Wabash Railway 
Company (hereafter called the "Railway Company"), a corporation 
and citizen of the state of Indiana. It appears f rom the bill that on 
October 1, 1905, the West Side Belt leased from the Wabash Com- 
pany 899 cars for a period of ten years, for a monthly rental of 
$8,792,84, taking possession of the cars and using and enjoying them 
until June 23, 1908, when it became insolvent, and, at the instance of 
the Wabash Company and other creditors, was placed in the hands 
of receiyers. Horace F. Baker remains at this time the sole receiv- 
er of that company. The receivers took possession of the cars, adopt- 
ed the lease for the period of their receivership, and continued the 
use of the cars, and are indebted to the Wabash Company, on account 
of the rental, in a large amount. The Wabash Company, on the Ist 
of July, 1906, executed a refunding and extensions mortgage to se- 
cure an issue of bonds, and afterwards, in 1911, that company was, 
on a gênerai creditors' bill in the fédéral court at St. Louis, adjudged 
insolvent, and receivers were appointed for its property. By auxiliary 
proceedings, the receivers took possession of ail the railroad property 
and effects in the différent states of which that consolidated company 
was a citizen, and the jurisdiction of said receivers was by the féd- 
éral courts in said states extended and covered ail the property of 
the company in those states. In January, 1912, by bill of complaint 
of the Equitable Trust Company of New York, trustée in the mort- 
gage.; filed'in the fédéral court at St. Louis, said mortgage was fore- 
closed, deïault having been made in the payment of the bonds, and 
at the foreclosure sale the Railway Company purchased ail the rail- 
roads and property previously owned by the Wabash Company in 
said several states. 

The cofnplainant owns 20 of the bonds of the Wabash Railroad 
Company, secured by the refunding and extensions mox-tgage, which 
are past due. It prays an accounting as to so much of said bonds 
and interest as shall be found due complainant, for a decree in this 
court in f avor of the complainant against the Wabash Company for 
the amount due on its said bonds, and directing said receiver to pay 
over to complainant so much as shall satisfy said claim and costs. 
On the filing of the bill, complainant filed an ex parte pétition for a 
warning order against the Wabash Company and the Railway Com-: 
pany. The court entered the order without notice or hearing, and the 
Wabash Company and the Railway Company were served with copies 
thereof at their respective offices in St. Louis. Said companies hâve 
entered limited appearances for the purpose of moving to set aside 
the warning order and to quash the service thereof, on the ground 
of want of jurisdiction of the court. The bill is founded on section 
57 of the Judicial Code, which provides as follows : 

"When in any suit eommenced in any District Court of tlie TJnited States to 
enforee any légal or équitable lien upon or claim to, or to remove any en- 
cumbrance or lien or cloud upon the title to real or Personal property within 
the district where sueh suit is brought, one or more of the défendants there- 
In shall not be an inhabitaut of or found witliin the said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an 
order directing such absent défendant or défendants to appear, plead, an- 
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swer, or demur by a day certain to be designated, which order shall be 
served on such. absent défendant or défendants, If practi cable, wherever 
found, and also upon the person or persons in possession or cliarge of said 
property, if any there be," etc. 

The suit, under this section, is in the nature of a proceeding in 
rem. The order niust be served on the person or persons in posses- 
sion or charge of the property, and, if not practicable to serve the 
order personally on the absent défendant, such order shall be pub- 
lished in such manner as the court shall direct, and, if the défendant 
does not appear, the court may — 

"proceed to the hearing and adjudication of such suit in the same manner as 
if such absent défendant had been served; * * * but said adjudication 
shall, as regards said absent défendant or défendants without appearance, 
affect only the property which shall hâve been the subject of the suit and 
under the jurisdiction of the court thereln, within such district ; and when a 
part of the said real or personal property against which such proceeding shall 
be taken shall be within another district," etc. 

The foregoing provisions show that it is a proceeding against prop- 
erty within the jurisdiction of the court. 

Neither the Keokuk Trust Company, plaintifï, the Wabash Com- 
pany, the debtor, nor the Railway Company, the purchaser of its 
property, are citizens of Pennsylvania. Unless, therefore, jurisdiction 
is obtained under the foregoing section of the Code, it does not exist. 

Under the section in question, to maintain the bill it must appear 
that it is one "to enforce any légal or équitable lien upon, or claim 
to, or to remove any incumbrance or lien or cloud upon the title to 
real or personal property within the district where such suit is 
brought." 

It is clear that this bill is not to remove any incumbrance or lien 
or cloud upon the title to any property, real or personal, and, if main- 
tained, it must be to enforce a légal or équitable lien upon or claim 
to Personal property within the district. The property in question is 
a chose in action, a debt owing by the West Side Belt, a citizen of 
this district, to the Wabash Company, a nonresident défendant. The 
proceeding is therefore an attempt to establish what might be called 
an attachment lien, or équitable charge upon the moneys in the hands 
of the West Side Belt Company to answer the debt of an absent de- 
fendant. 

It was the opinion of the court in Shainwald's Assignment v. Lewis 
(D. C.) 5 Fed. 510, that section 738 of the Revised Statutes (now 
section 57 of the Code) — 

"was only intended to reach those suits in equity in which it was sought to 
enforce some pre-existlng lien or claim, légal or équitable, upon or to some 
spécifie property, real or personal, and not cases In which It is sought to 
reach and appropriate the gênerai property of a défendant to the payment 
of bis debts. By the words 'légal or équitable lien or claim against real or 
Personal property.' Congress intended to reach every case in which there 
should be any sort of charge upon a spécifie pièce of property, capable of 
being enforced by a court of equity." 

The case of Dormitzer v. IlHnois & St. Ivouis Bridge Company (C. 
C.) 6 Fed. 217, was, as stated by the court, "a creditors' bill to en- 
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force a' sort of équitable garnishment" in the Circuit Court in Massa- 
chusetts ; the défendant being a résident of Missouri. The court held 
that Congress had not intrusted the Circuit Courts with power to 
proceed by attachment of property against an absent défendant, and 
that the lien or title ref erred to in the act of 1875 "means a lien or 
title existing anterior to the suit, and not one caused by the institu- 
tion of the suit itself." 

To the same effect is Jones v. Gould, 149 Fed. 153, '80 C. C. A. 1. 

Scott V. Neely, 140 U/S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, was 
a case by a simple creditor to enforce bis debt against the property 
of the défendant under a Mississippi statute which provided that 
a creditor should be entitled to a lien on his debtor's property f rom the 
time he filed the bill to enforce his debt. The plaintifï contended 
that the statute created new équitable rights in the creditor, which 
the fédéral courts would enforce ; but the court held otherwise. With 
référence to the circumstances under which fédéral courts of equity 
will interfère to aid the enforcement of a remedy at law, the court, 
at page 113 of 140 U. S., at page 715 of 11 Sup. Ct., 35 L. Ed. 358, 
says: 

"There must be an aeknowledged debt, or one estabUshed by a judgmeiit 
rendered, accompanled by a rlglit to the appropriation of the property of 
the debtor for its payment; or, to speak with greater accuraey, there must 
be, In addltio!! to such aeknowledged or establlshed debt, an interest in the 
property or a lieu thereon created by contract or by some distinct légal pro- 
ceedlng (eltiug a number of cases). * * * It Is the existence, before the 
suit In equity Is instltuted, of a lien upon or Interest In the property, created 
by contract or by contribution to Its value by labor or inaterlal, or by ju- 
dieial proceedings had, which dlstinguishes cases for the enforcement of such 
lien or interest froni the case at bar." 

The principles laid down in Scott v. Neely were again recognized 
in the case of Cates v. Allen, 149 U. S. 451, 458, 13 Sup. Ct. 883, 
885 (37 L. Ed. 804). This, also, was a .suit in equity by a creditor, 
who sought to enforce the Mississippi statute creating a lien from 
the time of filing the bill. The court denied the relief, saying: 

"The mère fact that a party is a creditor is not enough. He must be a 
creditor with a spécifie rlght or equity in the property ; and tlils is tlie 
foundatlon of the jurisdiction in chancery, because .lurisdlction on account of 
the alleged fraud of the debtor does not attach as against the immédiate 
parties to the inipugned transfer, except In aid of the légal right." 

The plaintiff' s claim bas not been adjudicated nor reduced to judg- 
ment. But it is the position of the plaintifï that the Wabash Company 
is insolvent, ail its property and efïects in the other states being in 
the hands of receivers and that which plaintifï seeks is in the hands 
of a receiver in this state ; that in such case it is not necessary for 
a common creditor to reduce his claim to judgment, and that clearly 
his bonds need not be reduced to judgment; that, this fund being in 
the hands of the court through its receiver, creditors must intervene 
in the West Side Belt receivership and set up their equities ; that 
the fund in question is a trust fund ; and that since this cotirt bas 
jurisdiction of the subject-matter and the parties in the case, it can 
détermine every question, légal and équitable, and détermine even 
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légal rights that otherwise would not be within the range of its au- 
thority. Counsel cites Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 
672. In this case it is held that a court of equity may allow the 
claims of a simple créditer against his debtor's assets, which is being 
administered by said court for the benefit of creditors. 

While this court is administering the insolvent estate of the West 
Side Belt Company, the plaintiff is not a creditor of that corporation. 
Being of opinion that the plaintifif has no such légal or équitable lien 
upon or daim to any property in this district as can be enforced by 
a bill in equity under section 57 of the Judicial Code, défendants' mo- 
tion to dismiss for want of jurisdiction is sustained. 



JOXES et al. v. BANKERS' TRUST CO. 

(District Court, D. New Mexico. Aprll 15, 1916.) 

No. 442. 

1. Corporations i®=>80(2) — Agents — Misebprbsestations. 

Uiiless tliere is some binding agreement tliat a corporation will not be 
responslble for fraudulent misrepresentatiou of its agents made in sell- 
ing corporate stock, the corporation, regardless of secret limitations of 
its agents' power, is liable for their inisrepresentations ; for it can act 
only througli its agents, and, by accepting the fruits of the agency, is 
precluded from denying the agents' authority. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 246, 247; 
Dec. Dig. ig=)S0(2).] 

2. Corporations <Ss=80(1)— Stock Suiikcriptions — Contracte. 

A provision, in a contract of subscription to the stock of a corpora- 
tion, that no statement or représentation by the agent taking the sub- 
scription should in any vvay operate to cancel or annul the contract un- 
less reduced to writiug and incorporated in tlie contract, is valid and 
binding, and, in a suit to annul the subscription on accouiit of fraudulent 
représentations is a good défense, the représentation not being Included 
in the contract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 244; Dec. 
Dig. <®=5S0(1).] 

In Equity. Suit by L. R. Jones and others against the Bankers' 
Trust Company, a corporation. On motion to strike a portion of de- 
fendant's answer. Motion denied. 

Powell & Neblett, of Silver City, N. M., for plaintiffs. 

Barnes & Nicholas, of Socorro, N. M., Towne Young and Etherldge, 
McCormick & Bromberg, ail of Dallas, Tex., and James Royall, of 
Silver City, N. M., for défendant. ■ 

POPE, District Judge. This is a suit to annul a subscription for 
stock in the défendant corporation on the ground of fraudulent repré- 
sentations by its agents in procuring the stock. The defendant's an- 
swer sets up iiî défense the agreement to purchase signed by the sub- 
scriber : 

Ê=»For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexés 
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No. 1005 
Amount $23,000.00 

This is to certify that I hereby purchase 2,000 shares of the capital stock 
of the Bankers' Trust Company, t'or which I agrée to pay twenty-three thou- 
sa,nd and no/lOO dollars. 

I further agrée that no statement, représentation or agreement of war- 
ranty made to me by the person taklng thls contract shall in any way oper- 
ate to cancel or annul this contract unless the same be reduced to writiug 
and fiUed in on the folio wlng Une: 

A copy of the certiflcate of sald stock is shown on the back liereof, and 
forms and constitutes a part of this contract as fully as If incorporated in 
the body liereof. 

The further considération is that I wlll extend to Bankers' Trust Com- 
pany the option to purchase above described stock should niy stock be for 
sale. 

Dated this 12th day of May, A. D. 1914. 

Address Lordsburg, N. M. [Sigiied] R. L. Jones. 

J. T. Joues. 

Witnessed by -, Salesman. 

The question hère presented is whether the second paragraph con- 
tained in the instrument just quoted constitutes a good défense as 
against any représentations, f raudulent or otherwise, rtiade by the 
agent and not inserted in the contract. In other words, is the sub- 
scriber precluded f rom annulment of his contract by a provision there- 
of to the effect that no représentation made by the agent shall accom- 
plish an annulment unless such représentation be inserted in the con- 
tract ? 

[ 1 ] It is clear that, independent of this provision, f raudulent repré- 
sentations by the agent selling the stock would avail against the Com- 
pany whatever the secret limitations of power existing between the 
Company and its agent might be. 1 Cook on Corporations (7th Ed.) 
§ 141 ; 2 Pomeroy's Eq. Jurisprudence, § 909 ; Garrison v. Technic 
Works, 55 N. J. Eq. 708, 37 Atl. 741, 744; Southern Ins. Co. v. Milli- 
gan, r54 Ky. 216, 157 S. W. 37. 

The foregoing is true because the corporation can act only through 
its agents, and the acts of the agents in and about its business are the 
acts of the principal. Likewise the company is bound by such repré- 
sentations, because thèse are within the apparent scope of the author- 
ity of the agent selling, and because the company by accepting the 
fruits of the agency will not be heard to deny the authority of the 
agents in the use of means to secure such fruits. 

[2] The case thus far proceeds upon well-known principles of law, 
which, indeed, are not questioned by the company. The précise point 
hère is whether a provision precluding for purposes of annulment any 
représentations except as embodied in the contract constitutes such a 
limitation on the power of the agent as, being known to the subscriber, 
relieves the company for any f raudulent représentations of such agent 
not so embodied. Attorneys for the subscriber urge that such a pro- 
vision is in efifect to place the subscriber in a bag and to sew him up 
therein. On the other hand, for the company it is said that such a 
provision is a perfectly proper means by which a company may be 
iftforméd as to what their agents hâve represented, and may thus give 
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the Company the option of rejecting an offer of purchase based upon 
such misrepresentation, thus dealing with the matter at the start in- 
stead of later. It is said for the company that such a provision con- 
stitutes a limitation upon the power of the agent, known to the sub- 
scriber as well as to the company, and thus binding upon ail. 

Many of the authorities cited by the subscriber on this point do not 
in my judgment reach it. Thus, Southern Ins. Co. v. Milligan, 154 
Ky. 216, 157 S. W. 37, was a case where, it is true, the contract pro- 
vided that "no conditions or agreements other than those printed or 
written herein shall be binding on the company." But outside of the 
mère mention of this in the statement of facts the case does not refer 
to the matter at ail. The provision was not urged as a défense against 
the claim of misrepresentation, and the court does not refer to, or 
rule upon, its efficacy to that end. 

Gypsum Co. v. Shields, 106 S. W. 734, a case in one of the Texas 
Courts of Civil Appeals, and thus not in a court of last resort, dealt 
with a conti^act containing the foUowing : 

"It is agreed that this written order and printed terms hereou constitute 
the entire contract, * * * and there are no verbal statements or agree- 
ments varylng the terms." 

It was held in that case that évidence of fraudulent représentations 
by which the purchaser was induced to sign the writing, and not 
tending to vary the terms thereof, was admissible in défense. This is 
manifestly not authority, since it dealt with a situation entirely unlike 
the présent one. The contract dealt with in the Shields Case was prac- 
tically an embodiment of the principle that ail antécédent oral agree- 
ments are merged into the written instrument, and cannot be received 
to vary the terms thereof. The représentations sought to be proved in 
that case did not vary the terms, but were simply inducements to 
sign. They were thus not excluded by the terms of the contract. The 
Shields Case went to the Suprême Court of Texas (101 Tex. 473, 108 
S. W. 1165) ; but that court affirmed the décision purely upon the ques- 
tion of fact as to whether the proof of fraud was sufficient to sustain 
the verdict, and without in the slightest degree considering the ques- 
tion hère involved. That the Suprême Court did not rule upon this 
in the Shields Case is expressly recognized in Commonwealth Co. v. 
Bomar (Tex. Civ. App.) 169 S. W. 1060, 1063, a case much relied on 
by the subscriber, and to be now considered. 

Commonwealth Co. v. Bomar, just cited, was likewise a décision by 
the Court of Civil Appeals. In that case the contract contained the 
f ollowing stipulation : 

"No conditions, représentations or agreements other than those printed 
herein, shall lie binding on the Commonwealth Organization Company or 
the Commonwealth Bonding & Casualty Insurance Company." 

The bonding company contended that because of this provision évi- 
dence as to représentations by the company 's agent was not admissi- 
ble. The Court of Civil Appeals held, however, against this view, bas- 
ing its décision upon the Shields Case, supra, which, as we hâve seen, 
is not at ail in point. 
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■ In'C^ommonwealth Co. v. Cator, 175 S. W. 1074, 1077, a décision also 
by the Court of Civil Appeals of Texas, the point hère made was in- 
volvied, and the court dismissed it with the following comment: 

"Though the subscription contract stipulâtes tliat no conditions, représenta- 
tions, or afrreements, otlier tlian those printed tbereln, shall be bindins?, still 
évidence of tlie alleged représentations by McDonald was admissible to 
sliow fraud in the ineeptlon of the contract. The eft'ect of thls évidence was 
Mot to vary or contradict the ternis of the written instrument. United States 
Gypsuni Co. v. Shields (Tex. Civ. App.) 106 S. W. 724; Id., 101 Tex. 4T3, iOS, 
S. W. 1165." 

The cases cited, however, in the foregoing quotation, are, as we hâve 
seen, not authoritative. Further, the assignment made in the Cator 
Case to the effect that the évidence tended to vary or contradict the 
terms of the written instrument was, as the court held, clearly unten- 
able, since the représentations did not contradict the terms of the in- 
strument, but simply constituted inducements to its exécution. The 
question raised hère as to the binding efïect of the contract against 
représentations not embodied therein was not raised in the Cator Case, 
and tîiat case is therefore not authority hère. 

The same Court of Civil Appeals considered this question in Coni- 
monwealth Co. v. Barrington, 180 S. W. 936, 938, where it is said: 

"It is urgod that the représentations made before the contract in question 
was exeeuted were inadmissible because it varied the terms of the contract. 
The contract has a clause: 'No conditions, représentations or agreements 
other than those printed lierein shall be binding * * * on the Com- 
monwealth Bonding & Accident Insurance Company.' 

"It is insisted by appellant that appellee should not hâve been permltted 
to prove any other agreenient or promise than those contained in the con- 
tract itself for the reason that the récitals in the contract that there were 
'no conditions, représentations or agreements other than thèse' contained 
therein. We were first inclined to believe the proposition presented by ap- 
pellant to be Sound, but under the authority of U. S. Gypsum Co. v. Shields 
(Tex. Civ. App.) 106 S. W. 725, and afflrmed by the Suprême Court, 101 Tex. 
473, 108 S. W. 1165, in whlcli a like provision was contained in an order, in 
which it was held such provision did not preclude proof of fraudulent repré- 
sentations inducing the contract, and that such proof did not vary tlie terms 
of the contract. TÎiis case induceS us to conelude otherwlse. We might note, 
however, that the grounds set iip to avoid the contract in tliat case were 
facts outside the contract and did not purport to be part of tlie promise or 
agreenient, but were only représentations that certain contractors would use 
tlie material belng sold in the construction of government buildings ; and 
it further appears that the cernent ordered by the dealer was for the purpose 
of sale, and in that particular that case is distinguishable from this." 

It will be noted from the foregoing quotation that this décision re- 
sults only from a mistaken view of the Shields Case as authority, and 
that, had the proposition been an original one in the Barrington Case, 
the décision of the court would hâve been otherwise. 

Two New York cases are likewise in point for the subscriber. 
Thus in Smith v. Hildenbrand, 15 Mise. Rep. 129, 36 N. Y. Supp. 
485, it was held by a court of common pleas that such a provision as 
the présent one does not relieve the principal from liability for the 
fraudulent représentations of the agent. This case does not seem 
to bave been taken to the higher court. 
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In Universal Fashion Co. v. Skinner, 64 Hun, 293, 19 N. Y. Supp. 
62, there was a similar ruling by the Suprême Court of New York, 
Judge O'Brien, who wrote the opinion for the court, dissented. 

No other authorities are cited for the subscribers, so that their 
case rests upon décisions not entirely harmonious, and from inter- 
mediate courts of Texas and New York. 

The cases cited for the company are more numerous and much 
more to the point. Thus in Colonial Corporation v. Bragdon, 219 
Mass. 170, 106 N. E. 633, the contract contained the foUowing clause: 

"No agent of this company has authorlty * * * to make any référence, 
représentation or agreement not contained in tliis contract, and none not 
contained lierein shall be binding upon tlie seller, or in any wise affect the 
validity of tbis contract or form any part thereof, but ail statements made 
hâve been merged and set forth herein." 

The court said : 

"The contract was executed in duplicate, and each party retained an origi- 
nal. The défendant testifled that he 'read over the contract before he signed 
It and knew of its terms and conditions.' He was allowed to introduce évi- 
dence tending to show, and the jury found, that he was induced to sign the 
contract by reason of false materlal représentations knowingly made by au- 
thorized agents of the plaintiff to the effect that the lots were part of a tract 
eut up and laid out in streets ; that there were several substantial buildings 
Tipon other parts of the tract; the land was in every way ready and suitable 
for immédiate building and occupancy ; and that the lots were within 20 
minutes' walk from the rallroad station. 

"Tlie question is whether thèse facts and findings constitute a défense to 
an action on this contract. The représentations plainly were fraudulent in 
their nature and, apart from the paragraph of the contract quoted at length, 
would invalidate any agreement made in reliance upon them. But the parties 
chose, after ail the prelimlnary statements and negotiations were ended, to 
put the contract in writing. It is not contended that the défendant was in- 
duced to sign that contract through any mlsrepresentation as to its contents 
or meaning. On the contrary, his own évidence was that before signing he 
read it through and understood its terms. One of those terms, to whlch he 
himself assented, was that no agent of the plaintiff had any authorlty to make 
any représentations not contained in the contract. Further stipulations, to 
which he likewise assented, were, in substance, that every représentation 
to which he would undertake to hold the seller was wrltten in the contract 
and every statement upon which he relled was set out in it. He intentlon- 
ally and Intelligently, wlthout any trlck, mistake, duress, covin, or fraud 
as to its contents, signed this wrltten contract, which was plain in its 
phraseology. In the llght of the évidence and findings of the jury, It was a 
most uuwlse agreement for him to make. But he made it freely, when he 
knew what he was about. It is a fundamental principle of law that con- 
tracts in writing voluntarlly executed with fuU knowledge of their contents 
by rational belngs acting on their own judgment must be enforced. 

"The défendant relies on the proposition that fraud vitiates every con- 
tract; but there is a distinction between a fraud which is antécédent to a 
contract, and fraud which enters into the making of the contract. The 
présent case belongs to the former class. It constitutes no défense to this 
contract. Nor does it afford ground for an independent action. Cannon v. 
Burrell, 193 Mass. 534, 79 N. E. 780; McCoy v. Metropolitan Life Ins. 
Co., 133 Mass. 82. 

"This seems a hard case. But contracts freely made by intelligent per- 
sons cannot be abrogated simply because they are unwise." 

International Co. v. Martin, 221 Mass. 1, 108 N. E. 469, from the 
same court, and decided only in 1915, is to the same effect. 
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An earlier case, Cannon v. Burrell, 193 Mass. 534, 79 N. Ë. 780, 
decided by the same court, présents the matter with a like conclusion, 
but upon a différent course o£ reasoning: 

"By agreeing that 'separate and verbal or wrltten agreement wlth salesmen 
are not blnding upon' the plaintiffs, and that the sale was 'niade under in- 
ducements and représentations hereln expressed and no others,' the défend- 
ant agreed with the plaintiffs that In mailing the contract he would, deal 
with the plaintiffs' salesman on that basis and no other ; that is to say, on 
the basis that the salesman had no authority to change the terms of thè written 
contract by any 'inducements,' 'représentations,' or 'separate or written agree- 
ments,' Such an agreement Is binding." 

In Equitable Co. v. Biggers, 121 Ga. 381, 49 S. E. 271, the Suprême 
Court of Georgia had undér considération a contract very similar to 
the présent one. The court said : 

"We thinli it clear, in view of the expllcit stipulations of the contract of 
sale, and the entire absence of any averment in the plea that the défendant 
was misled or deceived as to the contents of the contract, or in any manner 
prevented froin ascertaining the same, he was estopped from setting up as a 
défense that he was induced to exécute the contract by reaspns of the fraud- 
ulent représentations of the plaintiffs agent as to the quaiity of the goods 
purchasèd and guaranty of profits for room in the store. 'This saleis made 
under inducements and représentations hereln expressed, and no others,' is 
the plain and unambiguous language of the contract. The right to claim fail- 
ure of considération was expressïy walved unless the défendant should ex- 
haust the terms of warranty and exchange as specifled in the çontra,ct, and 
there was not even an intimation In the plea that def e;ndant had complied, or 
made any effort to comply, with such terms. Tlïe plea merely sought to set 
up that certain représentations (presumably oral) made by pialntlff's agent to 
défendant, contemporaneously with the exécution of the contract, and which 
induced défendant to enter into the same, were false and fraudulent, and 
this, toc, in the face of the explicit agreement on the part of the défendant 
that the contract was made under the Inducements and représentations ex- 
pressed therein, and no others. The plea was, for the reasons given, if for 
no others, without merit, and the court erred in refusing to strilie it." 

In Arthur E. Guth Piano Co. v. Adams, 114 Me. 390, 96 Atl. 722, 
decided in 1916, the Suprême Court of Maine said, in dealing with a 
contention similar to that hère made: 

"The plaintiff contends that the évidence was inadmissible, because it 
tended to vary, add to, and raodify the written agreement. It is unnecessary 
to consider the question thus ralsed, for upon the contract is a eertiflcate, 
signed by the défendant, 'that the Arthur E. Guth Piano Company are not 
to be holden to me for any agreements made with thelr salesmen other than 
those specifled withln this lease.' This eertiflcate was an agreement that the 
written lease contained ail the agreements, terms, and conditions of the 
contract. It was notice to the défendant that selling agents had no authority 
to vary, add to, br modify the terms of the léase as written. If, notwith- 
standing this, thè défendant relied upon représentations of the agent, outslde 
the written instrument, he dld so at his péril. The agent may be lîable for 
bis false représentation, but the principal Is not made liable for them. The 
e\»ldence was properly excluded." 

In McKindly v. Dunham, 55 Wis. 515, 13 N. W. 485, 42 Am. Rep. 
740, the Suprême Court of Wisconsin had occasion to deal with a con- 
tract containing the words "agent not authorized to collect." The 
court said: 
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"To this extent (1. e., of taklng orders) they authorlzed him and trusted 
him ; but they might not hâve been willing to trust hlm lurther with a large 
and dangerous power of receivlng payments." 

The f ollowing cases likewîse uphold such an agreement as is hère 
pleaded as constituting a défense to the claim of misrepresenta- 
tion: Bruner v. Kansas Co., 7 Ind. T. 506, 104 S. W. 817; 
Advance Thresher Co. v. Roger, 123 La. 1067, 49 South. 709; An- 
dersen Electric Co. v. Cleburne Co. (Tex. Civ. App.) 44 S. W. 929; 
National Trust Co. v. Thomas, 28 Tex. Civ. App. 379, 67 S. W. 454; 
Bybee v. Embree Co. (Tex. Civ. App.) 135 S. W. 203. 

While Insurance Co. v. Mowry, 96 U. S. 544, 24 L,. Ed. 674, was 
decided upon différent principles, yet in that case the court mentions 
as germane to the décision a provision in the policy to the effect: 

"That no agent of the company, except the président, and secretary, could 
waive such forfeiture, or alter that or any other condition of the policy." 

The weight of the authority is thus to the effect that such condi- 
tions, when embodied in a contract such as this, are binding upon the 
subscriber. The cases proceed upon the ground, first, that the absent 
principal, the company, is entitled to protect itself against the im- 
proper acts of its représentatives by requiring any acts relied upon 
against such représentatives to be narrated in the contract. This pro- 
vision is not unreasonable, for it protects the company upon the one 
hand, and, being known to the subscriber on the other, puts the latter 
upon notice of the limitations of the authority of the agent. The 
cases further proceed upon the ground that such an agreement fairly 
made by a subscriber is as binding upon him as any other provision 
of the contract. Having read it and understood it, the time for him 
to speak is then, and not afterwards. As was said in Colonial Cor- 
poration V. Bragdon, supra, "contracts freely made by intelligent per- 
sons cannot be abrogated simply because they are unwise." 

I am of the opinion that the answer, so far as it pleads this con- 
tract, States a défense against the bill. The motion to strike must, 
accordingly, be denied. 



In re VORCK, 

(District Court, D. Montana. August 22, 1916.) 

No. 1464. 

Bankbtjptcy <S=>165(1) — Pbefebenoes — Dividends Paid by Assignée foe 
Cbeditors. 

An aSvSlgnment for the beneflt of creditors, although avoided by bank- 
ruptcy proceedlngs wlthin four months, Is not vold, and dividends pald 
by the assignée in the meantlme In good faith do not constltute préfér- 
ences which creditors receivlng them must surrender before proving thelr 
clalms, although creditors who dld not partlclpate in the dividends are 
entitled to hâve thelr clalms equallzed with those who dld before fur- 
ther distribution is made, and if uecessary for that purpose a portion of 
the divldend pald may be recovered by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. <Ê=>165(1).] 

<S=3Kor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of Charles H. Vorck, bankrupt. On 
review of order of référée disallowing claim. Reversed. 

James A. Walsh and E. C. Day, both of Helena, Mont., for appeal- 
ing créditer. 

Wight & Pew, of Helena, Mont., for objecting creditor. 

BOURQUIN, District Judge. Vorck assigned for the equal bene- 
fit of his creditors, and within four months thereafter petitioned and 
was adjudicated bankrupt. In the meantime the assignée paid divi- 
dends of 35 per cent, to ail creditors known to him. The claim of a 
creditor so receiving dividends was objected to by a creditor unknown 
to the assignée, and the référée sustained the objection, in that the 
assignment was void and the dividends were a préférence, and dis- 
allowed the claim. 

No actual fraud, no intent to hinder, delay, or defraud creditors, 
no greater percentage to be received by the creditor claimant than by 
any other creditor of the same class, and obviously no reasonable 
cause for such creditor claimant to believe by the assignment and div- 
idends a préférence would be efïected, appear. 

Assignments for benefit of creditors are lawful though acts of bank- 
ruptcy, and are not void, but for rather indefînite reasons are held 
voidable, provided bankruptcy proceedings are initiated within four 
months from the assignments. Randolph v. Scruggs, 190 U. S. 533, 
23 Sup. Ct. 710, 47 L. Ed. 1165. If so avoided, the assignee's powers 
are at an end, but his past administration in good faith is lawful and 
beyond impeachment, save to the extent impeachable if bankruptcy 
had not intervened. 

In the instant case the dividends received by the creditor claimant 
do not come within the Bankruptcy Act's définition of préférences. 
Act July 1, 1898, c. 541, § 60, 30 Stat. 562 (Comp. St. 1913, § 9644). 
They are not préférences, and Sa are not within the act disallowing 
claims unless préférences are surrendered. Undoubtedly, if because 
of creditors' neglect to présent claims the assignée paid other cred- 
itors excessive dividends, the excess is money paid by mistake and 
can be recovered by the trustée. Bankruptcy proceedings being in 
equity, this may be directly accomplished by the trustée first paying 
the neglectful creditors dividends in like proportion to those paid 
other creditors by the assignée. If the assets do not admit, though 
it seems they will, the trustée may proceed against those excessively 
paid in so far as necessary to make up the deficiency. See Page v. 
Rogers, 211 U. S. 581, 29 Sup. Ct. 159, 53 L. Ed. 332. 

The referee's order is set aside, and the claim of the petitioner for 
review will be allowed. 
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KELLOGG TOASTED CORN FLAKE 00. v. QUAKER OATS CO. 
(Circuit Court of Appeals, Sixth Circuit. Octoijer 3, 1916.) 

No. 2807. 

1. Tkade-Marks and Trade-Xames (g=3.S(4) — Descriptive Terms — "Toast." 

The expre.ssion "Toasted Corn Flakes," as applled to tliln flakes of whlte- 
corn browned by tlie beat, is a descriptive term not the subjeet of a 
trade-mark, for the word "toast" means to brown by the beat, which as 
to the flakes was aceomplished by large ovens, and, though the word 
"flake" bas other équivalents, the phrase used accurately describes the 
product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 7; Dec. Dlg. <©=3(4).] 

2. Tbade-Mabks and Trade-Names ©=3(3) — Sub.jects of Tbade-Marks. 

A descriptive terni which does not Indlcate the orlgin of an article is not 
the subjeet of a technical trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 6 ; Dec. Dig. (S=»3(3).] 

3. Trade-Marks and Trade-Names <g=>73(l)— Descriptive Terms — Second- 

ary Meaning. 

A manufacturer or trader who bas so used descriptive words with re- 
spect to bis goods as to establlsh in the public mlnd a secondary meaning 
in the term as denotlng hls goods is entltled to protection when another 
attempts to dispose of his goods under such name, so as to pass them 
off as tbe goods of the flrst approprlator. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 84; Dec. Dig. <S=73(1).] 

4. Tbade-Mabks and Teade-Names ®=>78 — Unfair Compétition — Right of 

Protection. 

Where a manufacturer establlshes in a descriptive word a secondary 
meaning as Indlcatlng his goods, lie Is entltled as agalnst another only 
to such protection as will prevent such other from uslng that term to 
pass off hls goods as those of the original approprlator. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 88 ; Dec. Dlg. ©=»7S.] 

5. Trade-Marks and Trade-Names (@=393(1) — Unfair Compétition — Pbe- 

SUMl'TIONS. 

While In the case of a technical trade-mark use by others Is presumed 
to be wlth wrongful Intent and wlU be enjoined, the rule Is otherwise as 
to a descriptive word whicli it is clalmed bas acqulred a. secondary mean- 
ing as a trade-mark, and iri such case the persoii asserting the secondary 
meaning lias the burden of proviug that his competitor's use of the term 
Is unfair. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 1041/2 ; Dec. Dlg. (S=93(l).] 

6. Tbade-Mabks and Trade-Names ©=593(3)- — Unfair Compétition — Second- 

ary Meaning of Term — Evidence. 

Where complalnant elaimed that the expression "Toasted Corn Flakes" 
had an acqulred secondary meaning as indlcatlng Its product, évidence 
that persons engaged by cpmplainant to call for such product at retail 
stores in the majorltj- of instances received complainant's product is ot 
llttle welght in establlshing the secondary meaning of the term. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig.. § 106; Dtec. Dig. ®=p93:(3).] 

®3jFor other cases sèe same topic & KEY-NUMBER In ail Key-Numbered Digests & Inûexes 
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7. Trade-JIaiîks and Teade-Nambs ®=>93(3) — Unfaib Compétition — Second- 

art Teaue-Mark. 

In a suit by complainaat to enjoln another company from selllng corn 
products Under the name of "Toasted Corn Flakes," évidence held insuffl- 
clent to show that the descriptive phrase "Toasted Corn Flakes" had 
generally acquired a secondary meanlng Indlcating complalnant's product 
so as to become a tradermark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 106; Dec. Dig. <S=93(3).] 

8. Teade-Mabks and Teade-Names <S=5>73(1) — Unfaib Compétition. 

Where complalnant had not even establisbed a secondary trade-mark lu 
the phrase "Toasted Corn Flakes," although to some of the trade the 
expression was shown to Indlcate complalnant's product, défendant, which 
sold Its own product under the same name, is not gullty of unfalr compé- 
tition, where the dress of the two packages was so unllke that defend- 
ant's product could not be mlstaken for that of complalnant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 84; Dec. Dlg. <g=»73(l).] 

9. Tbade-Mabks and Tbadk-Names <®=>75 — UNtAia Compétition — What Con- 

STITDTES. 

Though défendant sold Its product under the descriptive name prevlously 
adopted by complalnant, yet where there was no fraud on the public, de- 
fendant's goods not belng palmed ofiC as those of complalnant, there was 
no unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86; Dec. Dig. <g=?>75.] 

10. Trade-Mabks and Teadb-Names ®=93(3) — tJNFAiB Compétition — ^Advee- 
tisino. 

That complalnant spent large sums in advertising its product and de- 
fendant's sales of Its product under the same name Increased, though it 
spent llttle in advertising, Is no ground for a findlng of unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. f 106; Dec. Dlg. <g=93(3).] 

11. Tbade-Mabks and Tbadk-Names ®=i>93(3) — Unfaib Compétition — What 

Oonstitutks. 

That complalnant had prevlously manufactured a slmllar product under 
a différent name and the Identlcal product under a différent name, both 
of whlch ventures were abandoned, does not establish defendant's un- 
falrness In subsequently dlsposlng of Its cereal under the name "Toasted 
Corn Flakes," whlch was first used by complalnant, to describe Its own 
cereal of identlcal nature. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 106; Dec. Dlg. ©=93(3).] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Bill by the Kellogg Toasted Corn Flake Company against the Quaker 
Oats Company. From a decree of dismissal, complainant appeals. Af- 
firmed. 

G. T. Buckingham, of Chicago, 111., for appellant. 

Frank F. Reed and Edward S. Rogers, both of Chicago, 111., for 
appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

WARRINGTON, Circuit Judge. The appellant, Kellogg Toasted 
Corn Flake Company, a Michigan corporati on, brought suit against 

«=>For otlier cases ses same toplc & KEY-NUMBER In aU Kejr-Numbered DlgesU & Indexe* 
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appellee, the Quaker Oats Company, a New Jersey corporation, called 
défendant herein, to enjoin défendant from selling a food product, 
made from white corn, in cartons bearing the words "Toasted Corn 
Flakes," from using cartons containing such a food product and bear- 
ing such words, and from selling the product in the particular cartons 
which défendant is using. The case was heard finally upon the orig- 
inal bill, filed September 17, 1910, and certain amendments thereto, 
filed August 3, 1912, and answer and proofs, and the bill as amended 
was in terms dismissed for want of equity. The case is pending hère 
on appeal allowed in the court below, June 29, 1915. The grounds of 
dismissal are sufficiently shown by two of the assignments of error : 

"(4) In findlng and holding that the words 'Toasted Corn Flakes,' as applied 
to the articles in controversy, are a descriptive term and not susceptible of 
exclusive appropriation." 

"(9) In flnding and holding that the évidence in this case shows no effort 
on the part of défendant to obtain the business of complainant, except only 
the use of the name 'Toasted Corn Flakes,' and that such name is, in fact, 
under the évidence so distinguished that there is no probabllity of confusion 
or déception arising." 

It is contended for appellant (1) that the words "Toasted Corn 
Flakes," as applied to appellant's food product, constitute a technical, 
though unregistered, trade-mark ; and (2) that assuming, though not 
admitting, that the words were not susceptible of original and exclusive 
appropriation as a valid technical trade-mark, appellant has, neverthe- 
less, by long prior and exclusive use of the words, "in connection with 
its novel invented article, caused the words in the public mind to ac- 
quire a secondary meaning, designating" its "particular product" ; and 
that défendant has intentionally and imfairly invaded appellant's right, 
and so is guilty of unfair compétition. 

[1] The subjects of thèse issues, the products of the respective par- 
ties, are substantially alike and are made in substantially the same way. 
The basic ingrédient of each is white corn grits — that is, as appel- 
lant's counsel say, "corn with the jacket and germ removed" — which are 
steamed in closed vessels, called cookers, and flavored, dried and rolled 
into flakes (each grit being reduced to a flake), and then subjected to 
the beat of an oven. Appellant claims, and has presented some testi- 
mony to show, that this process produces "baked," not "toasted," corn 
flakes ; and thus that "toasted" is a f anciful rather than a descriptive 
term. The ovens, therefore, involve an important feature of the pro- 
cess. The ovens are large, though indifferently described. It is fairly 
to be gathered from the évidence that they are each approximately 30 
f eet long, 25 f eet high and 9 f eet wide ; that each is equipped inside 
with a séries of métal belts, called shelves, about 25 feet in length and 
3 feet in width, which are disposed one above another and operated 
slowly by power, and, presumably, alternately in opposite directions, 
so as to conduct the flakes (which are fed into the oven upon the top 
shelf) along each shelf, the flakes falling successively within the con- 
trol of an apron from the end of one shelf to that of another until 
they reach and pass over the lower one, where they are dischàrged from 
the oven and carried to a point outside and placed and sealed in 
cartons. The beat maintained in the ovens averages about 450 degrees. 
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Fahrenheit, and is generated at the bottoms of the ovens — in the ap- 
pellant's by a furnace, and in the def endant's by gas. The flakes pass- 
ing through appellant's oven are not exposed directly to the fire of 
the furnace, but when the flakes carried through defendant's oven 
reach the bottom belt they are to some extent exposed to the gas 
flames, sihce defendant's shelves are made of perforated métal. The 
time consumed in carrying flakes from the entrance to the exit of de- 
fendant's oven is about 20 minutes, and it is to be inferred, though 
it is not distinctly shown, that practically the same time is used in ap- 
pellant's oven. The products of both parties are through this treat- 
ment more or less browned. 

It cannot be doubted that the effect of this process is to toast the 
corn flakes. In the first place, in our view of the évidence, it is not 
open to appellant to claim that, as applied to its product, the word 
''toasted," Vtfhen considered either alone or in combination with the 
words "corn flakes," is a fanciful or arbitrary word. The appellant 
and its predecessors hâve manufactured this product in this way and 
hâve described the product by thèse words ever since 1898. It will 
serve to clarify the subject by alluding to the différent companies 
which bave been organized by the Kelloggs, and to some advertising 
matter which has been given widespread circulation in placing the 
product upon the market. The first two companies so organized were 
named, respectively, the Battle Creek Sanitarium Company and the 
Sanitas Nut Food Company, and were owned and controlled by Dr. 
Kellogg and his brother, W. K. Kellogg; the first-named company 
being organized in 1897, and the latter in 1899, though this one vi'ould 
seem to hâve been a partnership association until 1903, when it was 
incorporated. The Sanitarium Company manufactured cereal products 
and also acted as selling agent for the Sanitas Company, selling for 
the latter, among other products, "Toasted Corn Flakes." This plan 
was continued until 1906, and in March of that year Dr. Kellogg sold 
the exclusive right to make and sell "Toasted Corn Flakes" to the Bat- 
tle Creek Toasted Corn Flake Company, which was organized in Febru- 
ary of that year; and in July, 1907, this sale was confirmed by the 
Sanitas Company. The Sanitas Company, however, continued to 
make other cereal products until at least 1912. The name of the Bat- 
tle Creek Toasted Corn Flake Company was changed in May, 1907, 
to that of Toasted Corn Flake Company, and in May, 1909, the name 
was again changed to that of appellant, and, notwithstanding thèse 
changes in corporate name, W. K. Kellogg appears to bave been the 
président of the company throughout, and to hâve signed the original 
bill. The features of advertising matter put out by thèse companies, 
including appellant, which for présent purposes sufficiently illustrate 
the understanding of thèse companies and the persons controlling 
them that the process resulted in toasting the corn flakes, may be seen 
in the following: 

"They are so nourlshlng and easlly dlgested ; so scientiflcally cooked and 
toasted." "Properly cooked, flaked and toasted." "The flakes are exceeding- 
ly llght, thin, crisp and tender, toasted just enough." "EoUed into thiu 
tlakes and toasted at a very hlgh température." "So dellghtfully and tastily 
toasted." "Light crisp flakes of toasted corn that nielt in your mouth— rolled 
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Into film flakes and then toasted to a tempting golden brown." "A good corn 
reclpe: Select ehoicest Whlte Indian corn; flake each kernel so that flakes 
are as thin as wrlting paper ; place flakes in baklng pans and toast slowly 
in oven." "Toasted corn flakes are scientifically cooked and then toasted to 
a délicate brown;" 

And in an ad verti sèment bearing apparently a facsimile of the sig- 
nature of the président of appellant this is found: 

"There is a secret In preparlng Kellogg's Toasted Corn Flakes — a secret of 
toasting, blending and flaking 'the sweetheart of tbe corn' that other foods 
hâve never been able to copy." 

Thèse interprétations of the process of producing this food dérive 
emphasis from the fact that the same interprétations are found in the 
advertising matter put eut in respect of the patented product and pro- 
cess which were embodied in patent No. 558,393, issued to Dr. Kellogg, 
April 14, 1896, for "a certain new and useful alimentary product and 
process of making the same," and assigned by the patentée to the part- 
nership association doing business as the Sanitas Food Company. True, 
Judge Wanty held the patent invalid, and his decree dismissing the bill 
was affirmed by this court in Sanitas Nut Food Ce. v. Voigt, 139 Fed. 
551, 71 C. C. A. 535 ; true, also, as counsel for appellant say, the word 
"toasted" was not found in the spécification or claims of that patent. 
It is, however, noteworthy that in commenting upon "granose flakes," 
as the food was there called, Judge Wanty said that: 

"Bread crusts, toast, zwleback and shredded wheat biscuits are the same 
product, containing every élément of granose flakes, and only differing from 
them in form and degree." 

Another fact to be observed is that the patented process was in sub- 
stance and efïect the same as the présent process, which we hâve al- 
ready described. Still in their interprétation of the patented process 
appellant's predecessors considered it as involving "flaking and toast- 
ing," and in the recipe in part bef ore set out, containing the statement 
"place flakes in haking pans and toast slowly in oven," it was stated by 
appellant over its former corporate name, Toasted Corn Flake Com- 
pany, and as late as October, 1908: 

"You won't be able to prépare corn in this way unless you buy our patented 
machinery and process, but you can buy Sanitas Toasted Corn Flakes at your 
grocers." 

If it were necessary to add anything to the foregoing, we think it 
might be affirmed to be common knowledge that placing corn flakes 
such as thèse in an oven and subjecting them to the degree of heat 
and for the time before pointed out cannot but resuit in toasting the 
flakes. It certainly must be generally known that the object of toast- 
ing bread is both to extract the moisture and give the bread a brown 
color, and, further, that this may be donc in an ordinary kitchen-stove 
oven. Moreover, this is shown by défendant, without déniai, from 
named cook books. Bread may be toasted, it is true, before an open 
fire ; and this is consistent with définitions found in dictionaries, say 
in the Century, where "toast," the noun, is defined to be : "Bread in 
slices superficially browned by the fîre ; a slice of bread so browned." 
Again, "toast," the verb, is there defined : "To brown by the heat of a 



362 23S FEDERAL RBPOBTBB 



.»► 



fire; as, to toast bread or bacon." But the intransitive verb "toast 
is thus defined: "To brown with beat." It is safe to say that this lat- 
ter définition is in harmony with common expérience. It is in ac- 
cord, too, with Webster's définition: "To dry and brown by the heat 
of a fire; as to toast bread." 

It is to be observed further that appellant's counsel claim, though 
we fail to find anything in the record reàlly supporting the claim, that 
the words "corn" and "flakes" are not descriptive as applied to the 
product in question. It is said, for instance, that "maize" or "cereal" 
is more apt than "corn" to describe the material of which the product 
is made; and that "film," "scale," "chip," or "wafer" is technically 
more accurate than "flake" to describe the form of the article. We 
are not impressed by this argument. It is, of course, true that there 
are many objects which are each known by two or more names and 
which may be intelligibly described by the use of one of those names. 
It would be difficult, however, to conceive of an article that would be 
more universally identified by a single name, especially in this country, 
than the basic ingrédient of this product is by the name "corn"; in 
commerce it bears that name and is a commodity widely dealt in and 
readily and unmistakably recognized simply by the use of that name. 
It is true, also, that "flakes" has synonyms, but none bas been sug- 
gested which is as apt to describe the ultimate form given to this prod- 
uct as "flakes." Indeed, appellant's product is corn, flaked and toast- 
ed ; it is in truth "toasted corn flakes," and is described with accuracy 
by those words; in short, the words, apart from their separate de- 
scriptive qualities, collectively describe with précision the chief in- 
grédient, its form and ultimate mode of treatment. See Computing 
Scale Co. v. Standard Computing Scale Co., 118 Fed. 965, 967, 55 
C. C. A. 459 (C. C. A. 6), as to word "computing," and Horlick's 
Malted Milk Co.v. Summerskill, 85 L. J. Rep. (July, 1916) 338, 341.^ 

[2] It hardly is necessary to add that appellant and its predecessors 
could not rightfully appropriate the name "Toasted Corn Flakes" to 
their exclusive use as an original technical trade-mark. It is not 
claimed, and since the Kellogg patent has been adjudged void it could 
not with any show of reason be claimed, that appellant or its predeces- 
sors ever possessed the exclusive right tp manufacture and sell such 
a product as this ; and it is quite as futile to insist that words describ- 
ing the product with exactness, as hère, can be regarded as fancifui 
or arbitrary symbols designcd to show the origin of the product. The 
very essence of a technical trade-mark is that it dénotes the origin of 
the article, not its quality. The doctrine of technical trade-marks is 

1 The descriptive quality thus shown to be possessed by the words "Toasted 
Corn Flakes," as applied to appellant's product, clearly dlstlnguishes the in- 
stant case from that of Hamllton Shoe Co. v. Wolf Brothers, 240 V. S. 251, 256, 
257, 36 Sup. et. 269, 60 L. Ed. 629, where the words "The American Girl" 
were held to constitute a technical trade-mark by reason of the faet that, as 
applied to shoes, they are on arbitrary, and not a descriptive, name ; a like 
distinction exlsts between the case of Dennlson Mfg. Co. v. Thomas Mfg. Co. 
(C. C.) 94 Fed. 651, 653 (cited with apparent approval in the foregoing case), 
and the présent, in that the words there in Issue, "American Express," were 
held to be susceptible of exclusive appropriation as a trade-mark for thé rea- 
son that, as appUed to sealing wax, they are devoid of descriptive quality. 
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too well settled to justify an extended citation of the décisions which 
forbid the employment of essentially descriptive words to indicate the 
source of an article intended for sale in the market; and this for the 
manifest reason that the fact expressed by the primary meaning of 
such words is a fact which others are entitled to express by the same 
words for the same purpose. Elgin Nat. Watch Co. v. Illinois Watch 
Co., 179 U. S. 665, 673, 21 Sup. Ct. 270, 45 L. Ed. 365; Standard Paint 
Co. V. Trinidad Asph. Co., 220 U. S. 446, 453, 31 Sup. Ct. 456, 55 L. 
Ed. 536; Columbia Mill Co. v. Alcorn, 150 U. S. 460, 463, 14 Sup. 
Ct. 151, 37 E. Ed. 1144; Cellular Clothing Co. v. Maxton & Murray 
(1899) A. C. 326, 333, 336, 339, 340; American Wash Board Co. v. 
Saginaw Mfg. Co., 103 Fed. 281, 282, 43 C. C. A. 233, 50 L. R. A. 
609 (C. C. A. 6); Computing Scale Co. v. Standard Computing Scale 
Co., 118 Fed. at page 967, 52 C. C. A. 459; Newcomer & Lewis v. 
Scriven Co., 168 Fed. 621, 625, 94 C. C. A. 77; De Voe Snuflf Co. v. 
Wolff, 206 Fed. 420, 423, 124 C. C. A. 302 (C. C. A. 6); Trinidad 
Asph. Mfg. Co. V. Standard Paint Co., 163 Fed. 977, 90 C. C. A. 
195, affirmed in 220 U. S. 446, 31 Sup. Ct. 456, 55 L. Ed. 536; Marvel 
Co. V. Pearl, 133 Fed. 160, 162, 66 C. C. A. 226 rC. C. A. 2) ; Brennan 
V. Emery-Bird-Thayer Dry Goods Co., 108 Fed. 624, 627, 47 C. C. 
A. 532 (C. C. A. 8) ; William Wfrigley, Jr., & Co. v. Grove Co., 183 Fed. 
99, 101, 105 C. C. A. 391 (C. C. A. 2) ; Duplex Metals Co. v. Stand- 
ard Underground Cable Co. (D. C.) 220 Fed. 989, 991. 

[3, 4] We hâve now to consider the contention that the words 
"Toasted Corn Flakes" possess a secondary meaning in the public mind, 
which is designative of appellant's goods and the foundation for the 
charge of unfair compétition. Where a person has so used descriptive 
words as in truth to establish in them such signifîcance as this with 
respect to his goods, he is entitled to relief against a subséquent user 
who is employing the words in a way calculated to effect sales of the 
latter's goods as those of the former, since such acts constitute unfair 
and fraudulent compétition. Elgin Nat. Watch Co. v, Illinois Watch 
Co., 179 U. S. 674, 21 Sup. Ct. 270, 45 L. Ed. 365; Computing Scale 
Companv v. Standard Computing Scale Co., 118 Fed. 967, 55 C. C. A. 
459, and citations. The relief granted in such cases is adapted to the 
circumstances of each particular case, though such as effectively to 
prevent confusion and f raud in sales of the subséquent user's goods ; 
as, for example, in Hall's Safe Co. v. Herring-Hall-Marvin Safe Co., 
146 Fed. 37, 44, 74 C. C. A. 361 (C. C. A. 6) ; s. c. sub. nom. Her- 
ring's, etc., Safe Co. v. Hall's Safe Co., 208 U. S. 554, 560, 28 Sup. 
Ct. 350, 52 L. Ed. 616, decree below modified and affirmed; Dietz v. 
Horton Mfg. Co., 170 Fed. 865, 872, 96 C. C. A. 41 (C. C. A. 6) ; G. 
& C. Merriam v. Saalfield, 198 Fed. 369, 375, 378, 117 C. C. A. 245 
(C. C. A. 6); Allegretti Chocolaté Cream Co. v. Keller (C. C.) 85 
Fed. 643, 644; Bâtes Mfg. Co. v. Bâtes Numbering Mach. Co. (C. C.) 
172 Fed. 892, 898; and as the late Mr. Justice Lurton said, in an- 
nouncing the opinion of this court in the Computing Scale Case, be- 
fore cited (118 Fed. 967, .55 C. C. A. 461): 

"But when the word Is incapable of becomlng a valld trade-mark, because 
descriptive or geographical,' yet has by use corne to stand for a particular 
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inaker or veiidor, its use by another in this secondary sensé, will be restrained 
as unfalr and frau(Uil(>nt compétition, and its use in its primary or common 
sensé confiued in sueli a way as wlll prevent a probable deceit by enabling 
one nialver or vendor to sell his article as the product of anotlier." 

[5] If the words in issue in the instant caseconstituted a technical 
trade-mark, use by others of the mark would be presumed to be made 
with wrongful intent and so would be enjoined. Saxlehner v. Siegel- 
Cooper Co, 179 U. S. 42, 43, 21 Sup. Ct. 16, 45 L. Ed. 77 \ De Voe 
Snufï Co. V. Wolff, 206 Fed. at page 424, 124 C. C. A. 302. This, how- 
ever, is not the rule in respect of the use by others of descriptive words 
which hâve acquired such secondary significance as is hère urged. Sam- 
son Cordage Works v. Puritan Cordage Mills, 211 Fed. 603, 608, 12S 
C. C. A. 203, L. R. A. 1915E, 1109 (C. C. A. 6). It is conceded that 
the burden of proof is upon the appellant to establish such secondary 
meaning; and this is a substantial burden, since the ultimate fact to 
be proved is fraud, that is, that défendant is using the words in their 
secondary, not simply their primary, sensé, and with the resuit of pass- 
ing off its goods as the goods of appellant. Thus, in the language of 
the L,ord Chancellor, in Cellular Clothing Co. v. Maxton & Murray, 
before cited (1899) A. C. at page 336: 

" * * * Wliere you are deaiing with a name which is properly descrip- 
tive of the article, the burden is very great to show tliat, by reason of your 
using that name descriptive of the article you are selling, you are alïecting to 
sell the goods of soniebody else. * * * It cannot be deuied, therefore, 
under tliose circumstances, that it was for the appellants to establish, if 
they could, tliat an ordinary word in the IDnglish language, properly applicable 
to the subject-matter of the sale, was one which lias so acquived a technical 
and secondary meaning, differing from its natural meaning, that it could be 
excluded from the use of every one else. That is the proposition the pursuers 
had to malje ont." 

[6, 7] We assume, since there was évidence tending to show as 
before stated, that the predecessors of appellant were the first to em- 
ploy the words in issue to describe a product similar to that made and 
sold by each of the parties to this suit. The manufacture of the prod- 
uct was begun, and the words "Toasted Corn Flakes," applied in 1898, 
and this continued without compétition until 1906. Throughout this 
period and until the right to make and vend the product was transfer- 
red as stated to the Battle Creek Toasted Corn Flake Company, in 
1906, the cartons bore upon their face: 

"Sanitas Toasted Corn Flakes, made by the Sanitas Nut Food Co., Ltd., sold 
by Battle Creek, Sanltarium Co., Ltd., Battle Creek, Mich." 

In 1906, and after the transfer had been made to appellant, then bear- 
ingthe name Battle Creek Toasted Corn Flake Company, the language 
used on the face of the cartons was changed into this : 

"Sanitas Toasted Corn Flakes. Nohe geimine without this signature — W. K. 
Kellogg. Battle Creek Toasted Corn Flake Ce, Battle Creek, Mlch." 

Appellant's counsel explain, without dispute, that the signature of 
W. K. Kellogg was added for the reason that a person named Blanke 
had put on the market an article and called it "Toasted Corn Flakes." 
The last-named f orm of the Battle Creek Company was continued until 
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its name was changed to Toasted Corn Flake Company, when the name 
of the signing company was accordingly changed, and at the top of the 
cartons "Kello^'s" was substituted for "Sanitas." The only altération 
that has since been introduced upon the face of the cartons occurred 
when the présent name of appellant was adopted, and then its name was 
substituted for that of the previously signing company. Furthermore, 
this plan of displaying names of the product and also names of the com- 
panies in charge of the business during thèse respective periods has uni- 
formly been followed in the advertising matter, except only for a time 
prier to the organization of the appellant Company in 1906, when some 
posters were placed in street cars and on billboards in "many towns," 
with the désignation alone of "Toasted Corn Flakes," and, in 1903, cer- 
tain pictorial matter bearing thèse words was used for magazine and 
newspaper advertising by the Sanitarium Company and the Sanitas 
Company, though without their names ; in a comparative sensé, thèse 
exceptions to the rule seem to hâve been negligible. 

Another feature of the record is to be noted. In May, 1911, appel- 
lant caused 21 women each to call at from 15 to 25 retail grocery stores 
to purchase "Toasted Corn Flakes," without disclosing name of manu- 
facturer, and ostensibly in their own behalf ; thèse instructions were 
carried out in 8 cities located, respectively, in Ohio, Illinois, lowa, 
Minnesota, and North Dakota. Nine of the women made their pur- 
chases in différent stores in Chicago, four likewise in Minneapolis, 
two in Des Moines, and two in Duluth, and each of the rest in a dif- 
férent city. The resuit was to secure about 80 per cent, of Kellogg's 
toasted corn flakes, and the rest in other brands. It was developed in 
this testimony that aside from the Kellogg brand there were then 15 
other brands of toasted corn flakes on the market, though it does not 
appear hovi' long before May, 1911, the other brands were or how long 
since then they hâve been on sale. It is observable that each of thèse 
other brands bore a name, in one instance the initiais "E. C," im- 
mediately preceding the words "Toasted Corn Flakes," in the same 
way as appellant and its predecessors hâve used the names "Sanitas" 
and "Kellogg's" preceding those words. It is further to be noticed 
that thèse women made their purchases of dealers whose obvions in- 
terest in the sale of toasted corn flakes and their conséquent knowledge 
of the subject could scarcely be accredited to the ordinary class of 
real customers ; and hence such testimony lends little aid in support of 
the claim of secondary meaning urged hère. It is conceivable that some 
of thèse dealers, and presumably the minority, were actually selling 
one or more of the other brands, in as great, if not greater, quantities, 
than the Kellogg brand ; and certainly the minority did not regard the 
disputed words as signifying only the appellant's brand. It is, more- 
over, to be observed of the testimony of thèse women that they ail 
in substance testified that they had no difficulty whatever in distin- 
guishing the différent brands of toasted corn flakes, as, for instance, 
the cartons of appellant from those of the défendant. 

Now, what significance of présent pertinence hâve the facts thus 
pointed out? From 1898 to 1906 the predecessors of appellant had a 
virtual monopoly of the food product in question and likewise of the 
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term "Sanitas Toasted Corn Flakes," and so, inclusively, of the words 
"Toasted Corn Flakes" ; but this was only because during that period 
no one else was either making or dealing in the article. The employ- 
ment of descriptive words under such a condition of trade as this, 
does not give to the words a secondary meaning denoting only the 
maker's product; évidence that such a meaning is so acquired is of 
slight value ; this is for the reason that in such circumstances the words 
could not refer to any product except the single and particular one 
so monopolized ; and, consequently, the occasion for associating the 
words with the maker of the product does not arise, as it must when 
two or more competitors are making and selling similar products. Lord 
Davey said, in Cellular Clothing Co. v. Maxton & Murray, supra (1899) 
A. C. at page 343: 

"The other observation which occurs to me Is this: That where a man 
produces or Invents, If you please, a new article and attaches a descriptive 
name to It — a name which, as the article bas not been produced before, bas, 
of course, not been used in connection witb the article— and secures for him- 
self either the légal monopoly or a monopoly in f act of the sale of that 
article for a certain time, the évidence of persons who come f orward and 
say tbat the naine In question suggests to thelr mlnds and Is associated by 
them wlth the plalntiff's goods alone is of a very slender cbaracter, for the 
simple reason that tbe plaintiiï was tbe only maker of the goods during tbe 
time that bis monopoly lasted, and therefore there was nothing to compare 
with It and anybody who wanted tbe goods had no shop to go to, or no mer- 
cbant or manufacturer to resort to except tbe plalntlff." 

This rule was recently followed in the Court of Appeal in Hor- 
lick's Malted Milk Co. v. Summerskill, supra (85 L. J. Rep. July, 1916, 
at page 340), when passing upon the effect of a long period (25 years), 
during which "Horlick's Malted Milk" had been sold in England with- 
out compétition. 

In the next place, we hâve seen that in 1906 the virtual monopoly 
came to an end when one Blanke began to use the words "Toasted 
Corn Flakes" in introducing his product; and that by reason of this 
use the script signature of W. K. Kellogg was placed on appellant's 
cartons and in some of its advertising matter. According to appel- 
lant's brief, one or two others shortly afterward began to apply the 
words "Toasted Corn Flakes" to their products. We hâve also seen 
that in 1907 "Sanitas" was removed from the cartons and adver- 
tising matter, and "Kellogg's" was placed in its stead, immediately 
preceding the words "Toasted Corn Flakes." The prominently dis- 
tinguishing words which bave been displayed on appellant's cartons 
and in its advertisements, ever since the virtual monopoly ceased, bave 
been "Sanitas Toasted Corn Flakes" and "Kellogg's Toasted Corn 
Flakes" ; and it is this last form with which we are most concerned 
in the solution of the instant case. This collocation of words, "Kel- 
logg's Toasted Corn Flakes," cannot be overlooked when considering 
the asserted secondary meaning solely of the words "Toasted Corn 
Flakes." Appellant bas not been content with placing its corporate 
name and address at the bottom of its cartons or in its advertising 
matter; it bas also been persistent in conspicuously associating the 
name "Kellogg's" with the particular wofds in issUei The only ex- 
planation of this practice is found in argument, not in the évidence. 
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Counsel say that it was "to emphasize origin, and not to distinguish 
makers." This in effect concèdes that the words "Toasted Corn 
Plakes" were not sufficient to identify origin. The natural inference 
to be deduced from such a practice is that there was a consciousness, 
indeed, a belief, on the part of those in control of appellant, that thèse 
words were not enough to point out origin — even with the full cor- 
porate name displayed at the bottom of the cartons. This is not 
met by the suggestion that "Sanitas" was used in the same relation 
during the period of virtual monopoly. It is quite consistent with 
the practice during that period to infer that the use so made of "San- 
itas" was in anticipation of compétition. Compétition actually arose 
during the use of "Sanitas" and was in existence when that name 
was displaced by "Kellogg's." It is not claimed that the practice did 
not operate to invest thèse names with efficient distinguishing char- 
acteristics. It is manifestly too late now to sever "Kellogg's" from 
the words "Toasted Corn Flakes" and ascribe to thèse latter words 
alone a meaning in the public mind which has never been relied on 
by the appellant itself. Appellant's conduct seems to savor too much 
of an admission to justify such a severance. Further, the showing 
that certain grocers hâve understood "Toasted Corn Flakes" to mean 
appellant's product does not prove that the average customer intend- 
ing to purchase toasted corn flakes has any such understanding ; and, 
in view of the many brands of this product that appear to hâve been 
on the market, it is most difficult to see how the use of such purely 
descriptive words as thèse can signify to any considérable portion of 
the public that they relate alone to appellant's product. 

[8, 9] It must nevertheless be conceded that the évidence adduced 
hère tends to show that some dealers in toasted corn flakes understand 
those words alone to dénote appellant's product ; and we assume for 
the purposes of this décision that there are customer s of such dealers 
who, when asking simply for toasted corn flakes, expect to be sup- 
plied with the product of appellant. Such facts as thèse would, in 
a proper case, call for relief, not of an absolute but of a qualified 
character, such as would prevent others from selling their similar prod- 
ucts as those of appellant. As this court said, when speaking of the 
distinction between the primary and secondary meaning of a descrip- 
tive word used as a trade-mark, in G. & C. Merriam Co. v. Saalfield, 
supra (198 Fed. atpage 373, 117 C. C. A. at page 249): 

"The alleged trespasslng défendant has the right to use the word, because 
in its primary sensé or original sensé the word is descriptive ; but, owing to 
the fa et that the word has corne to mean, to a part of the public, something 
else, it follows that when the défendant approaches that same part of the 
public with the bare word, and with nothing else, applied to hls goods, he 
deeeives that part of the public, and hence he is required to accompany his 
use of the bare word with sufficient distinguishing marks normally to prevent 
the otherwlse normally resulting fraud." 

And âgain (198 Fed. 375, 117 C. C. A. 251, and citations): 

"So it is wrong, in such a case, and when this 'secondary meaning' Is once 
establlshed, to start with the premlse that défendant is entltled to use the 
Word ; prima facle, vlewed from this point, he is not. The right, for the pur- 
poses of such a case, is primarlly vested in the complalnant Défendant may 
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not use the word at ail, unless he accompanies it with the esplanatlon; he 
must neutralize an otherwise false impression ; he must 'unmistakal)ly in- 
form' the public that the article is of his production." 

, And as to the charge of unfair compétition, this court has definitely 
stated and supported the ruie thus (Samson Cordage Works v. Puri- 
tan Cordage Works, supra [211 Fed. 608, 128 C. C. A. 203, h. R. A. 
1915E, 1109, and citations]): 

"The existence of a valid trade-mark Is not essential to a right of action 
for unfair compétition, * * * in which action the essence of the wrong 
consists in the palming off of the merchandise of one person for that of 
another. * * * Unless such palming off is shown, the action falls. 
* * * And so unfair compétition cannot he predicated alone on the use 
of another's mark which is Invalid as a trade-mark because not apptopriable 
as such ; that is to say, when not used In such way as to amount to a fraud 
upon the public." 

In Standard Paint Co. v. Trinidad Asph. Co., supra (220 U. S. at 
page 461, 31 Sup. Ct. at page 460 [55 L. Ed. 536]), when consider- 
ing the use of the word "Rubbero," and its asserted resemblance to 
the word "Ruberoid" : 

"To preclude its use because of such resemblance would be to give to the 
word 'Ruberoid' the full effect of a trade-mark, while denying its validity as 
such. It is true that the manufacturer of particular goods is entltled to 
protection of the réputation they hâve acqulred against unfair dealing, 
whether there be a technical trade-mark or not, but the essence of such a 
wrong consists in the sale of the goods of one manufacturer or vendor for 
those of another." 

See Goodyear Co. v. Goodyear Rubber Co., 128 U. S. 598, 604, 9 
Sup. Ct. 166, 32 ly. Ed. 535 ; American Wash Board Co. v. Saginaw 
Mfg. Co., supra (103 Fed. at page 284, 43 C. C. A. 233, 50 L. R. A. 
609); Apollo Bros. v. Perkins, 207 Fed. 530, 533, 125 C. C. A. 192 (C. 
C. A. 3) ; Rushmore v. Manhattan Screw & Stamping Works, 163 
Fed. 939, 941, 90 C. C. A. 299, 19 L. R. A. (K. S.) 269 (C. C. A. 2). 

Appellant is therefore not entitled to relief unlesâ it appears that 
défendant fàils clearly and effectively to distinguish the product it 
places on the market from appellant's product; and such failure is 
not shown. It can serve no useful purpose to describe in détail either 
the carton or the advertising matter employed by défendant to place 
its product on the market. There is no évidence tending to show 
that défendant either through dress or lettering imitâtes the carton or 
advertising of appellant. It is true that there is some resemblance in 
surface coloring between the two sets of cartons, but their appear- 
ance as a whole is strikingly différent. There is no language, apart 
from the words "Toasted Corn Flakes," on defendant's carton that 
is at ail like the language of appellant's carton. The pictorial parts 
are totally unlike and differently located. Where appellant uses "Kel- 
logg's" in association with the words in dispute, défendant uses "Quak- 
er," and the associated words are given more prominence on appel- 
lant's than on defendant's carton. Appellant's own witnesses testified 
that the cartons are readily distinguishable. , ' 

[10] Appellant shows that it expends vast sums in advertising its 
product, while défendant expends comparatively small sums for that 
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purpose, and yet that the sales of the latter hâve materially increased. 
It is argued from this that défendant is profiting from the demand 
created through appellant's large expenditures. The inference thus 
drawn, and it is only an inference, certainly dérives no support from 
any suggestion ever made by appellant that défendant is even a pro- 
ducer of the article; and the inference is subject to a severe, if not 
a fatal, strain when it is considered that its effect would be to pre- 
vent another from honestly producing and selling his article unless 
he were prepared and willing to expend money in exploiting his prod- 
uct equaîly with his competitor. Àt most, then, whatever advantage 
défendant may dérive through appellant's advertising expenditures, 
the advantage cannot rightfully be said to hâve been received through 
any act of f raud or unf air trade ; and hence the inference might, for 
the sake of argument, be conceded, and still such an advantage would 
hâve to be treated purely as an incident to def endant's rightf ul pur- 
suit of a lawful business, and as an advantage voluntarily bestowed 
by appellant. 

[11] It is true, as appellant says, that in 1907 défendant began to 
manufacture toasted corn flakes from white corn and to call the 
product "Maz-All" ; and, af ter giving up that enterprise, it com- 
menced in 1909 to make the same product with yellow corn instead 
of white corn, and to call that product "Yello." It is not claimed 
that either of thèse names ever impinged in any way upon the rights 
of appellant. But it is insisted that thèse facts show that defendant's 
resumption of the manufacture of toasted corn flakes from white 
corn, and its use of the name "Quaker Toasted Corn Flakes," admit- 
tedly with notice of appellant's business and claimed trade-name, show 
an intentional invasion of appellant's rights as well as a substantial 
impairment of its good will. The answer to this is manif old : The 
insistence is not sustained by the évidence ; the défendant has a légal 
right to manufacture toasted corn flakes from white corn, as well 
as yellow corn; and the manner in which it conducts its business is 
not calculated to deceive the public as to the origin of its product. 
No décision has corne to our attention, which under the présent show- 
ing would sanction judicial restraint upon defendant's method of 
conducting its business. 

The decree is accordingly affirmed, with costs. 
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BROWN et al. v. PENNSYLVANIA CANAL CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. August 10, 1916.) 

Nos. 2114, 2115. 

1, JUDGMENT <©=>713(2) — Mattebs Concluded-^Mattkrs Not Detbbmined. 

While a judgment of a court of compétent jurisdiction upon a question 
directly iuvolved In one suit is conclusive as to that question in another 
suit between the same parties, to this opération of the judgment it must 
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elther appear from the face of the record or be shown by extrinslc évi- 
dence that the précise question was raised and determined in tbe former 
suit. 

[Ed. Note.— For otlier cases, see Judgment, Cent. Dig. §§ 1063, 1066, 
1099, 1241 ; Dec. Dig. <©=>713(2).] 

2. COBPOBATIONS ®=482(7) — ^FORECLOSUBE OF MORTGAGE — KES JUDICATA 

Identity or Parties and Issces. 

A decree of foreclosure and distribution in a suit to foreclose a corpora- 
tion mortgage, to wliich tbe mortgage trustée, the mortgagor, and an 
intervening bondholder, raising a single Issue as to the distribution of 
the fund, were the only parties, held not a bar to a subséquent suit by 
another bondholder to charge one not a party to the previous suit with 
wrongful diversion to itself of funds of the mortgagor, which by the con- 
ditions of the mortgage were to be used to croate a sinking fund for 
the payment of the bonds. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1883- 
1886 ; Dec. Dig. <S=»4S2(7).] 

3. MOBTGAQES ®=>10!) — OONSTBUOTION^-EXTKINSIC CiBOUMSTANCES EELATIOS^ 

AND Intention or Parties. 

Where there is doubt as to the meanlng of terms used in a mortgage, 
the purpose of the transaction and the intention of the parties, properly 
ascertained, may be admitted in aid ôf its solution. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 219, 246, 247, 
268; Dec. Dig. <S=>109.] 

4. Corporations <g=>486— Mortgages— Construction — "Net Anntjal Eabn- 

INGS."' ' 

The Pennsylvania Railroad Company purchased a System of canals 
from the state, which for a number of years It operated directly and then 
organized the Pennsylvania Canal Company, to which it transferred the 
property, tabing praqtlcally ail of its Stock in payment. Thereafter it 
cohtrolled the canal company throûgh such stock ownership. On Its 
organization the canal company made an issue of bonds secured by mort- 
gage, to which contract the railroad company became a party by agree- 
ing to "purchase" the coupons on their maturlty In case of default by 
the canal company. The mortgage contalned the following provision: 
"First, thât the party of the flrst part viflll flrst provide in each year 
Out of the net annual earnings, if sufflclent for that purpose, a sinking 
fund of $20,000 per annum, but if not sufflclent therefor then such sum 
as shall be equal to the sald net annual earnings, for the payment of the 
principal of the bonds hereby secured, * * ♦ and the saine shall 
from tlme to time be investèd by the said party of the flrst part in the 
bonds hereby secured or In other good securities." Held that, taking 
înto considération the relations between the two companies, the "net 
annual earnings" of the canal company applicable to the sinking fund 
was the différence betwëen the gross earnings and the operating ex- 
penses, and that the use of such earnings, wlthout setting aslde the sink- 
ing fund, for the payment of Interest on the bonds, for the relief of the rail- 
road company, was an unauthorlzed diversion for which the latter com- 
pany, as controUing owner, was llable to the bondholders. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. i®=>486. 

For other définitions, see Words and Phrases, iFlrst and Second Séries, 
Net Earnings.] 

5. Statutes <©=380(2), 97(2) — Constitutional Limitations — "Spécial Law" 

— "HiGHWAYS." 

Const. Pa. art. 3, § 7, prohibitlng the passage by the General Assembly 
of "any local or spécial law * * * authorizing the laying out, open- 
Ing, alterlng, or maintaining roads, highways, streets, or alleys * • » 
creatlng corporations, or amending, renewing, or extending the char- 
ters thereof ; grantlng to any corporation * * * any spécial or ex- 

^— — — — ' — ' — " • « 

<Ê=»For other casea see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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clusive privilège or immunity" does not extend to hlghways of trans- 
portation, such as canal or rallroad Systems, and does not render In- 
valld Act Pa. June 2, 1870 (P. L. 1318), Act May 7, 1889 (P. L. 104), or 
Act March 16, 1899 (P. L. 9), each authorizing the Pennsylvania Canal 
Company to abandon for publie use portions of Its canal System; such 
acts not being local or spécial, either with respect to the subject-matter 
or the corporation, but evidencing a change of poUcy on the part of the 
State in regard to canals whlch had been to a large extent superseded by 
railroads and had become unprofitable and of little value to the public. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 87, 109; Dec. 
Dlg. <S=380(2), 97(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Hlghway ; Spécial Law.] 

6. Canals <g=>3 — Constitutional Law <S=>154(2)— Obligation of Contbacts 

— Statutbîs Impaimng Obligation. 

Neither are such acts in violation of the fédéral Constitution, as Im- 
palring the obligation of the contract made by a mortgage executed by 
the canal company before the last two were enacted, which contained 
no provision requiring the company to retain and operate the property 
It then owned. 

[Ed. Note. — For other cases, see Canals, Cent. Dlg. § 3; Dec. Dig. 
®=3 ; Constitutional Law, Cent. Dlg. §§ 461^73 ; Dec. Dig. ®=>154i;2).] 

7. COBPORATIONS ®=5l86— OONTBACTS — TRANSACTIONS WITH SUBSIDIARY COR- 

PORATIONS. 

A corporation, which through stock ownership controls and conducts 
the business of another, is held to the strictest account and to the ob- 
servance of the highest rectitude in its transactions with its subsidlary 
and bas the burden of proving their faimess. 

[Ed. Note.-^For other cases, see Corporations, Cent. Dig. §§ 695-701 ; 
Dec. Dig. <g=>186.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Alice Frances Brown and others against the 
Pennsylvania Canal Company and Pennsylvania Railroad Company. 
Decree for complainants, and both parties appeal. Affirmed. 

Kor opinion below, see 229 Fed. 444. 

John Hampton Barnes, of Philadelphia, Pa., for Pennsylvania Ca- 
nal Co. 

Francis I. Gowen and John G. Johnson, both of Philadelphia, Pa., for 
Pennsylvania R. Co. 

Thos. Raeburn White and John Cadwalader, Jr., both of Philadel- 
phia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOI^LEY, Circuit 
Judges. 

WOOELEY, Circuit Judge. Thèse are cross-appeals from a de- 
cree of the District Court based upon findings for and against the 
parties on several issues raised by the pleadings. 229 Fed. 444. The 
issues on the merits are distinct, and being separately presented, may 
be separately decided. Preliminary to their considération, however, 
it will be necessary to dispose of a défense to the action, extending 
to ail matters involved in both appeals, which challenges the plaintifï's 
right to maintain her action in the District Court, because, as it is 

«gsjFor other case» see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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alleged, thé matters there présentée! could hâve been and therefore 
should hâve been dètermined in a previous action in another court. 
'this défense is one of res adjudicata. We must therefore ïnquire 
what issues were involved and decided in the two actions, and whether 
the coritfoversy in each was between the same parties or their privies. 
A very brief putline of the tw6 cases wiU develop the facts. 

In 1866, the Pennsylvania Canal Company acquired from the Penn- 
sylvania Râilroad Company certain canal properties. In 1870, the 
Canal Company placed a mortgage on the properties for $5,000,000 
to secure bonds for a like amount, of which $3,000,000 were issued. 
The mortgage provided for an annual appropriation of $20,000 from 
the net earnings to a sinking fund for the payment of the principal 
of the bonds, and the bonds bore by endorsement the obligation of the 
Râilroad Company to "purchase" the coupons in the event of interest 
default by the Canal Company. 

The business of the Canal Company decreased from year to year, 
and from various causes the canals fell apart and were abandoned. 
During this transition, the Canal Company sold many of its proper- 
ties to the Râilroad Company, under powers contained in the mortgage, 
the proceeds being applied in part to the purchase and retirement of 
its bonds. In 1888, the Canal Company defaulted in interest pay- 
ments and the Râilroad Company thereafter purchased the coupons. 

After the mortgage matured in 1910, the trustée filed a bill of fore- 
closure in the Court of Common Pleas, No. 5, of Philadelphia County, 
State of Pennsylvania, praying a decree that he be awarded exécu- 
tion of the mortgage and be directed to apply the uninvested proceeds 
from sales previously made, as well as the proceeds of sales to be 
made under the decree, to the payment of interest coupons in priority 
to payment of the principal of the bonds. The Râilroad Company was 
the sole holder of the coupons. The parties to that action when be- 
gun were Samuel Rea, trustée under the mortgage, and Pennsylvania 
Canal Company, mortgagor. John Cadwalader, a bondholder, inter- 
vened, and by appropriate pleadings between himself and the original 
parties, raised the issue that uninvested proceeds of sales were ap- 
plicable to the payment of the principal of the bonds in priority to 
the payment of interest. That was the only controverted matter tried 
in that case. Its décision depended upon the character of the under- 
taking of the Râilroad Company to take up defaulted interest coupons. 
The trial court found that the undertaking was one of payment and 
not of purchase. This finding was reversed by the Suprême Court 
of Pennsylvania, Rea, Trustée, v. Pennsylvania Canal Co., 245 Pa. 
589, 91 Atl. 1053, which held that the contract was one of purchase 
and not of payment, that having purchased the coupons, the Râilroad 
Company held them with ail the rights of bondholders, and that the 
obligation of the bonds gave priority to interest over principal in 
the application of proceeds of sales. 

That decree was pleaded as res adjudicata of the issues in this ac- 
tion before the District Court, not because the issues there presented 
had been decided in the action before the State court, but upon the 
contention that the issues raised in the action in the Fédéral Court 
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could hâve been and in légal propriety should hâve been raised and 
decided in the action in the State court ; and theref ore the plaintiff 
was precluded from maintaining this action in the District Court. 

While the case in the State court was pending, Alice Frances Brown 
brought this action in the District Court of the United States against 
the Pennsylvania Canal Company, Pennsylvania Railroad Company 
and others, charging, by original and supplemental bills, three things : 
First, that the Railroad Company had caused the Canal Company to 
divert the annual sinking fund appropriations from the sinking fund 
to the payment of interest coupons, to the relief of its obligation to 
purchase the same ; second, that certain conveyances made by the 
Canal Company to the Railroad Company were void in that they 
vi'ere made under authority of an invalid enactment ; and third, that 
the considérations for properties otherwise validly sold were inadé- 
quate. It is conceded that thèse matters were not in issue in the State 
court. This is certain, for the first ground of action was raised in 
the District Court by a supplemental bill filed after the decree in the 
State court, and the other two grounds were expressly excluded by 
the trial judge from his findings. 

The District Court found that the plaintiff was not precluded by 
the judgment of the State court from maintaining this action against 
the Railroad Company for diverting moneys from the sinking fund to 
her injury, but that she was precluded by the decree of the State court 
from urging in this action her claims of invalid conveyances of mort- 
gaged properties and the payment of inadéquate considérations for 
properties purchased. 

[1,2] It is undoubtedly settled law that a judgment of a court of 
compétent jurisdiction, upon a question directly involved in one suit, 
is conclusive as to that question in another suit between the same 
parties. But to this opération of the judgment it must appear, either 
from the face of the record or be shown by extrinsic évidence, that 
the précise question was raised and determined in the former suit. 
Russell v. Place, 94 U. S. 606, 608, 24 L. Ed. 214; Cromwell v. 
Countv of Sac, 94 U. S. 351, 353, 24 L,. Ed. 195; Linton v. National 
I.if e Ins. Co., 104 Fed. 584, 587, 44 C. C. A. 54 ; Harrison v. Reming- 
ton Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 3 L. R. A. (N. S.) 
954, 5 Ann. Cas. 314. It is admitted that in thèse cases the précise 
questions were neither raised nor determined. It is also admitted that 
the plaintiff in the action before us was at no time a party to the 
action in the State court, and that the Pennsylvania Railroad Company, 
the défendant in this action, was not a party to the action in the 
State court, except after trial, when it was admitted to the record, 
by consent of counsel, nunc pro tune, for the purpose of appeal. 

In a gênerai way, we may assume as true the position of the de- 
fendants that it is a claimant's duty to assert in one action ail rights 
he may hâve against the défendant, but clearly that duty is limited to 
the assertion only of those rights which are germain to the matter in 
controversy and are appropriate to the form of action, and which 
hâve been invaded or defeated by the party against whom the action 
is brought. The action in the State court was one of foreclosure ; 
235 F.— 43 
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the parties were the trustée of the mortgage, the mortgagor and an 
intervening bondholder raising the single question of priority ito 
f unds ; and tiie decree was one of f oreclosure and distribution. The 
Pennsylvania Railroad Company was not charged with wrongdoing, 
and if such a charge had been made, no conceivable decree could hâve 
reached it, until it had become a party and presented a défense. But 
the action in the District Court was against the Pennsylvania Railroad 
Company and recovery was sought for alleged unlawful conduct in 
diverting funds from the plaintifï to itself, the cause of action and 
the remedy being as distinct from and unrelated to the proceeding of 
foreclosure in the State court as though it were in tort. 

We are satisfîed that the first ground of the plaintiff's action charg- 
ing the Railroad Company with responsibility for diverting moneys 
from the sinking fund was in no sensé germain to the action of fore- 
closure in the State court, and that the District Court committed no 
error in hearing and determining that issue. 

The claim of invalidity of certain conveyances might conceivably 
hâve been asserted in the foreclosure proceeding by the trustée or an 
intervenor in determining what properties were covered by the mort- 
gage, though we are slow to see how the claim of inadéquate consid- 
érations could bave been tried and decided in that form of action. 
Although the District Court held that the plaintifï was precluded by 
the decree of ^the State court from maintaining her action upon the 
last two' grounds, we prefer to pass upon their merits, in view of the 
importance of the questions presented and amounts involved, rather 
than dispose of them by what is at best a doubtful légal impediment 
lo their considération. ; We, therefore, assume that the plaintifï was 
not precluded by the decree of the State court from obtaining in this 
case a détermination of thèse issues, Powers v. Blue Grass B. & L. 
Ass'n (C. C), 86 Ked. 705, and will consider them on the plaintiff's 
appeal under her assignments charging error to the court for refusing 
to find the conveyances invalid and the considérations inadéquate. 

Appeal of Pennsylvania Railroad Company and Pennsylvania 
Canal Company. 

In this appeal we are called upon to construe the sinking fund pro- 
vision of the mortgage, to inquire into actions of the Canal Company 
in carrying that provision into effect, and to détermine the liability 
of the Railroad Company for the conduct of the Canal Company. 
The mortgage extended over a period of forty years. By its sinking 
fund clause, the Canal Company was required to appropriate annually 
to the sinking fund "for the payment of the principal of the bonds" 
the sum of $20,000 out of the "net annual earnings," if sufficient, 
and if not, then a sum equal to the whole net annual earnings. During 
24 years, the net annual earnings, if determined by the différence 
between gross earnings and operating and other expenses, not in- 
cluding interest charges, aggregated $415,309.71, and were sufficient 
in each of those years to allow an appropriation to the sinking fund of 
$20,000 or less. If, in ascertaining net earnings, interest is chargeable 
against gross earnings, there were but two years of the twenty-four 
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when the net earnings thus calculated were sufficient for sinking fund 
appropriations. During the remaining years of the mortgage there 
were no net earnings, howsoever calculated, applicable to the sinking 
fund. At différent times, the Canal Company appropriated to the 
sinking fund various amounts, aggregating not over $62,465.70. It 
withheld f rom the sinking fund the earnings of ail other years and ap- 
plied them mainly to the discharge of its interest obligations, either 
directiy to the bondholders or to the Pennsylvania Railroad Company, 
the holder of purchased coupons, construing the expression "net an- 
nual earnings" to be such as remained after deducting interest charges 
as well as ail other expenses. 

With the funds paid into the sinking fund, $159,000 of the bonds 
of the Canal Company were purchased. Interest on the coupons of 
thèse bonds was paid to the sinking fund until 1885, but in 1886 de- 
fault was made and thereafter the Canal Company closed out the 
sinking fund by returning to its treasury the money then in hand and 
by cancelling the sinking fund bonds. Thereby and to that extent the 
Railroad Company was relieved of its obligation to purchase the sink- 
ing fund coupons. As the cash balance of the sinking fund was 
withdrawn, and the sinking fund bonds cancelled, and as no appro- 
priations to the fund were thereafter made, there was no fund with 
which to discharge the principal of the bonds at maturity. The plain- 
titï, a bondholder, thereupon brought this suit, and among other things 
charged, that the Canal Company violated its undertaking to make 
annual appropriations to the sinking fund when there were funds 
applicable thereto; that it diverted such earnings from the sinking 
fund to the discharge of its interest obligation and to the relief of 
the obligation of the Railroad Company to purchase interest coupons ; 
that it annulled the opération of the sinking fund provision by can- 
celling such bonds as the sinking fund held, and by appropriating to 
its own use the sinking fund cash balance; that it pursued this con- 
duct under the influence and direction of the Railroad Company, to 
the advantage of the latter and to a corresponding détriment of the 
plaintiff and other bondholders; and prayed that the Railroad Com- 
pany restore to the trustée, for the discharge of the principal of the 
bonds, the amounts so diverted, with interest. 

The District Court f ound that : 

"Th^ loss sustained by sald bondholders tbrough the act of the sald 
Pennsylvania Railroad Company in causlng moneys to be diverted from the 
sinking fund provlded for the payment of the principal of sald bonds, and 
In causing the moneys in sald sinking fund to be invested In the bonds of 
the Canal Company and then cancelled, amounted, on July 1, 1910, to the sum 
of $1,379,941.28." 

The court decreed, among other things, that: 

"The said Pennsylvania Railroad Company • * • pay to Samuel Rea, 
trustée for sald bondholders, the said sum of $1,379,941.28, vrith interest 
thereon from July 1, 1910, the same, when so received, to be dlsbursed and 
distributed by him to and among the said Alice Frances Brown and the 
other holders of sald bonds of the Canal Company, as the court shall direct." 



676 235 FEDERAL REPORTER 

This is an appeal from that part of the decree. 

In this appeal, as in the case below, two questions are involved, 
first, the meaning of the expression of the sinking fund, "net an- 
nual eai^nings ;" and, second, the fact and extent of the Railroad 
Company's relation to and corresponding liabiHty for what the Canal 
Company did and failed to do. For défense, the Railroad Company 
maintains that under a proper construction of the terms of the mort- 
gage, the Canal Company was not in default, and were it otherwise, 
the Railroad Company did not induce the default and is not responsible 
for it. 

In the considération of this défense, the Railroad Comnany insists 
that we ignore the origin of the mortgage transaction and its purpose, 
the Railroad Company's continued hold upon and use of the mort- 
gaged properties, and its relation to the Canal Company, except that 
of stock control, and asks that the; case be decided upon the terms of 
the mortgage as though they were free from ambiguity, and upon 
the absence of direct évidence of acts of the Railroad Company afïect- 
ing the conduct of the Canal Company. 

[3] The protracted litigation, both in State and Fédéral courts, 
arising out of, this mortgage, testifies to the uncertainty of its terms, 
and the fact that the Railroad Company was an actor in creating the 
Canal Company and in participating in the obligation and floatation 
of the mortgage warrants an examination înto the origin, conduct and 
purpose of the transaction, in order to détermine the meaning of 
terms which were employée! or subscribed to by the Railroad Com- 
pany. When there is doubt as to the meaning of terms, the purpose 
of the transaction and the intention of the parties, properly ascer- 
tained, are not infrequently admitted in aid of its solution. Pull- 
man's Palace Car Co. v. Missouri Pacific Ry. Co., 115 U. S. 587, 6 
Sup. Ct. 194, 29 L. Ed. 499. We are therefore of opinion, that the 
actions of the Railroad Company in relation to the Canal Company 
and its properties, bave an evidentiary bearing upon the meaning of 
the terms of the mortgage by which the properties were encumbered. 

[4] The canal properties covered by the mortgage now in suit 
were constructed by the Commonwealth of Pennsylvania and for a 
period of years were owned and operated as a part of the State Pub- 
lic Works. The main line of the Public Works included a railroad 
from Philadelphia to Columbia, a canal thence along the east bank 
of the Susquehanna River to a point opposite the mouth of the 
Juniata River, thence crossing the Susquehanna to Duncan's Island 
and along the valley of the Juniata to Hallidaysburg. From that point 
a portage railroad, so constructed as to carry canal boats in sections, 
ran by inclined planes over the mountains, and connected with a canal 
leading to Pittsburg. This line was completed in 1834. 

The Pennsylvania Railroad Company was incorporated in 1846 
and completed its linë from Harrisburg to Pittsburg in 1854. It 
also operated a line from Harrisburg to Lancaster. The line of the 
Railroad Company ran parallel with thé canal line of the State for 
a considérable part of its length. By authority of the Act of May 
16, 1857 (P. L,. 519), the main line of Public Works, above described, 



PENNSYLVANIA CANAL CO. V. BROWN 677 

was sold by the Commonwealth of Pennsylvania to the Pennsylvania 
Railroad Company, for the sum of $7,500,000. From 1857 to 1866, 
the canals were operated by the Railroad Company as its canal di- 
vision. By the piirchase of the canal properties, the Railroad Com- 
pany acquired the fee to the land, encumbered, however, by prior liens 
and obligations, amounting to about $2,000,000. Having held and 
operated the properties for a period of eight years and recognizing 
their need of repair and enlargement, and that the obligations for 
which they were pledged as security were approaching maturity, the 
Railroad Company signified its purpose in its annual report of 1865 
to change the manner of holding and enlarging them (at least with 
respect to a part) "by the organization of a separate company for 
thèse Works" and to pursue a plan for raising money "by a mortgage 
upon them." To that end the Railroad Company caused the Pennsyl- 
vania Canal Company to be incorporated, and under authority of the 
Act of May 1, 1866 (P. L. 1068), sold to the Canal Company the fee 
of ail its canal properties. 

The Railroad Company took the stock of the Canal Company in 
exchange for its properties, acquiring thereby nearly ail the capital 
stock of the Canal Company, and thereafter exercised an indirect 
control over the properties by stock ownership in lieu of its previous 
direct control by property ownership. 

In 1870, the Railroad Company completed its purpose to change 
the character of its holding and to finance the canal. In that year 
the indebtedness of the Canal Company amounted to $2,367,000, con- 
sisting chiefly of issues of bonds by which the properties were en- 
cumbered when purchased by the Railroad Company. It was esti- 
mated that the sum of $150,000 was needed for repairs and improve- 
ments. To meet thèse obligations and requirements, the Common- 
wealth, by the Act of June 2, 1870 (P. L. 1318), authorized the 
Canal Company to borrow money and pledge its property by mortgage. 
Acting under this authority, the Canal Company immediately set about 
to discharge its underlying obligations and raise additional mone}' 
by the mortgage and bonds now in suit. To this end the Railroad 
Company did not limit its influence over the Canal Company to stock 
control, but entered directly into the mortgage transaction, and vol- 
untarily assumed a contractual obligation in connection with it, which 
ultimately amounted to many millions of dollars. What was the pur- 
pose and légal efifect of the Railroad Company's participation? 

From the mortgage and its terms, as well as from the annual re- 
ports, several inferences may properly be drawn. The first is, that 
the Csnal Company was without funds with which to meet its ob- 
ligations and requirements ; the second is, that the Railroad Com- 
pany was not inclined to supply such funds from its own treasury. 
The plan therefore was to raise money from outside sources upon 
the security of the canal properties. The Railroad Company was a 
party to this plan. 

The properties were already encumbered. It may be assumed that 
at that time they were a fair security for the debts. As instrumen- 
talities of transportation, canals had not then been superseded by 
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railroads, at least with respect to such rough staples as iron, Itimber 
and coal. At that time the business was represented to be good and 
full of promise. The underlying obligations were first liens upon 
the properties, and their holders were able to prevent sales free of 
liens, and, in the event of default, were in a position to exact of the 
Railroad Company the protection of their holdings, or cause it to 
submit to foreclosure and sale with compétitive bidding for proper- 
ties, for the equity in which it had but recently paid $7,500,000. 

To induce the holders of the underlying obligations to surrender 
their liens and forego this advantage, the Canal Company and the 
Railroad Company had to offer an equally attractive security. So the 
Canal Company issued a prospectus of the new bonds, showing their 
merit and offering them to the holders of the underlying bonds in 
exchange and to the public for sale. Aside from showing the ex- 
cellent condition of the revenues, tonnage carried, prospective business, 
etc., the prospectus called attention to provisions of the proposed 
mortgage for the payment of principal and interest of the bonds. It 
pointed out the mortgage provision for a sinking fund "sufficient to 
retire the whole debt at maturity," and set forth the obligation of the 
Railroad Company to purchase ail coupons upon which the Canal 
Company might default. This evidently was acceptable to the hold- 
ers of the old bonds, as well as to investors, and upon exchange be- 
ing made, the properties were discharged from their underlying ob- 
ligations. Now, what were the terms of the mortgage and what was 
donc in executing its provisions ? 

The mortgage was an unusual one, and was evidently drawn with 
a regard to the original purposes for which the canal properties were 
acquired by the Railroad Company. The line of canals, as we bave 
seen, ran parallel to the Railroad Company's line of rails, traversing 
'the State and crossing the mountain range through valleys of easy 
grades and therefore ôf vàst importance. The Railroad Company 
desired thèse canals for some purpose or purposes. Of thèse several 
are obvions, yet as they were not testified to, we are not inclined to 
discuss them. At ail events, the Railroad Company paid $7,500,000 
for the right to use the canals in its business, which it did by never 
losing control of them, and by gradually absorbing the properties 
that comprised the canal beds and using them as roadbeds in impor- 
tant links in its main line from Harrisburg to Pittsburg. 

The occasion for the mortgage being unusual, the mortgage itself 
contained maiiy unusual features, which, however, were entirely con- 
sistent with the purposes for which the properties were acquired 
and with the legitimate objects for which they were held and mort- 
gaged. Among thèse were the right of the Canal Company to abandon 
and dispose of the properties at private sale clear of the lien of the 
mortgage, and apply the proceeds to the purchase of the bonds, and 
the right of the trustée, upon default of interest payments, either 
to enter upon the mortgaged premises and operate them, or to sell 
them at public sale, and in either event to apply the income or pro- 
ceeds first to interest and then to principal. As the property was 
primarily pledged for the payment of interest (Rea, Trustée, v. 
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Pennsylvania Canal Co., 245 Pa. 589, 91 Atl. 1053) and as the whole 
or any part of it could at any time be withdrawn from the secondary 
pledge for the payment of principal and sold free of the lien of the 
mortgage, it is reasonable that the bondholders surrendering first lien 
obligations in exchange for the bonds of the mortgage, should exact 
and the mortgagor give sortie security for the payment of principal. 
And such we find in the very first provision of the mortgage. It is 
as f ollows : 

"First. That the party of the first part will first provide in eaeh year, 
eut of the net annual earnlngs, if sufficient for that purpose, a sinking fund 
of $20,000 per annum, but if not sufficient therefor, then such sum as shall be 
equal to the saîd net annual earnings, for the payment of the principal of the 
bonds hereby secured * * * and the same shall from time to time be 
invested by the said party of the first part in the bonds hereby secured, or 
in other good securities." 

We are called upon to construe the expression "net annnal earn- 
ings." In interpreting that expression, we receive little aid from the 
cases in which it has been given an adjudged meaning, for in those 
cases, as in this, the meaning is controlled by the sensé in which the 
expression is used in connection with the context and in connection 
with its évident purpose. The plaintiff maintains that the différence 
between gross earnings and operating expenses constitutes net earn- 
ings, first, because of authorities holding that view, United States v. 
Kansas Pacific Ry. Co., 99 U. S. 455, 25 h. Ëd. 289; State ex rel. 
St. Charles R. R. Co. v. Assessors, 48 La. Ann. 1156, 20 South. 670; 
Commonwealth v. Pa. Cas Coal Co., 62 Pa. 241 ; St. lohn v. Erie Ry, 
Co., 10 Blatch. 271, 21 Fed. Cas. 167, 171, No. 12,226; Id., 89 U. S. 
136, 22 L,- Ed. 743, and second, because of the purport of the phrase, 
gathered from the terms of the whole instrument. The défendants 
hold to the opposing view, because of authorities contra. Union Pacific 
Railroad Co. v. United States, 99 U. S. 402, 25 L. Ed. 274, and upon 
the ground that as the gênerai terms of the mortgage gave priority 
to intercst in income from opérations after entry, and in proceeds from 
sales, a like priority was intended to be given in earnings. 

Reading the sinking fund clause in connection with the terms of 
the whole mortgage, we are of opinion that the expression "net an- 
nual earnings" meant the surplus of earnings after deducting oper- 
ating and other expenses from gross earnings, and that interest pay- 
ments having been otherwise provided for in the peculiar situation 
out of which the mortgage arose, were not properly chargeable against 
gross earnings in priority to the annual appropriations to the sinking 
fund. We therefore agrée with the trial court that the Canal Com- 
pany improperly diverted money from the sinking fund to the pay- 
ment of interest. 

Is the Railroad Company liable for the conduct of the Canal Com- 
pany in violating the sinking fund provision of the mortgage? We 
may say, in the first place, there was nothing objectionable in the 
plan by which the Railroad Company held and financed its canal prop- 
erties, if it were willing to abide the légal conséquences. In its in- 
tention to hold fast the properties it had acquired at great cost for 
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its business purposes, no fraud is charged. In the transfer of title 
and re-acquisition of the properties for its railrbad construction, under 
a mortgage, the terms of which were obviously framed with an 
especial regard to such re-acquisitipn and use, the Railroad Com- 
pany is not open to the insinuation of légal or moral wrongdoing. 
It was merely doing with its ovvn property through the médium of 
another corporate entity what it could legally hâve donc if it had 
retained title in itself. But in employing the conveniences of another 
instrument and in using in that connection the money of others, the 
Railroad Company should not complain if the law imposes upon it 
the normal responsibility incident to such an arrangement. The Rail- 
road Company avowed its purpose to operate and dispose of certain 
of its canal properties through a separate corporation rather than by 
direct ownership. It chose to do indirectly ail that it could do di- 
rectly. The transfer of control by property ownership to control 
by stock ownership was a change only in form. 

The control of the Canal Company by the Railroad Company was 
very différent from the corporate control considered in the case of 
Pullman's Palace Car Co. v. Missouri Pacific Ry. Co., 115 U. S. 587, 
6 Sup. Ct. 194, 29 L. Ed. 499, where the holder of a majority of 
the stock of a corporation was not held responsible for its acts. In 
the case before us, the stock ownership gave the power to control. 
But it is upon the exercise of that power, and not upon its mère pos- 
session, that we base our judgment of the responsibility of the Rail- 
road Company for the conduct of the Canal Company. The Railroad 
Company created the Canal Company for its own use, acquired com- 
plète control over it by acquiring nearly ail its stock, organized it by 
electing officers from its own directorate, participated in the obligation 
of a mortgage, the advantages of which it conceived and announced, 
and to the completed terms of which it subscribed, re-acquired the 
pledged properties from time to time as it needed them through the acts 
of the two corporations upon terms fixed by the same men acting as 
directors for both, with the consent of the trustée of the mortgage 
who was always a high officiai of the Railroad Company or of a sab- 
sidiary company, and permitted moneys to be diverted from the sink- 
ing fund to its own advantage. By this conduct the Canal Company 
was made and continued to be merely an adjunct or instrumentality of 
the Railroad Company, and, vidth respect to the bondholders as third 
persons, the légal fiction of separate corporate responsibility based 
upon distinct corporate existence disappeared. Pittsburgh & Buffalo 
Co. v. Duncan (C. C.) 232 Fed. 584; Foard Co. v. Maryland, 219 Fed. 
827, 135 C. C. A. 497 ; and cases cited. We are therefore of opinion 
that the Railroad Company is liable for the loss occasioned the bond- 
holders by the failure to maintain the sinking fund. 

The sinking fund clause of the mortgage provided that the sink- 
ing fund appropriations "shall be from time to time invested by 
the said party of the first part (Canal Company) in the bonds hereby 
secured or in other good securities." The expressed object of the 
sinking fund was provision "for the payment of the principal of 
the bonds." After the Canal Company ceased to pay the interest on 
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the sinking fund bonds in 1885, the Canal Company closed out the 
sinking fund by transferring the cash balance and cancelling the 
bonds. By the cancellation of the bonds the Railroad Company was 
relieved of the purchase of their coupons. The Railroad Company 
maintains that it is not liable to the sinking fund for the money it 
saved by the cancellation, first, because the cancellation was not its 
act, and second, because its obligation to purchase coupons extended 
only to the "holders" of the canal bonds, and that the Canal Com- 
pany could not be a holder of its own bonds. With respect to the 
first position, we are of opinion that the Railroad Company is liable 
for the act of the Canal Company, for the reasons bef ore given ; with 
respect to the second, it is sufficient to say that the sinking fund clause 
■provided for the purchase of the Canal Company bonds for a sinking 
fund purpose, that the bonds in the sinking fund were there held in 
trust for the discharge of the principal of the outstanding bonds, and 
being held by the Canal Company not for itself but in trust for the 
bondholders, the holding was within the meaning of the Railroad 
Company's obligation to purchase their coupons. The Canal Com- 
pany, holding the bonds in trust, had no more right to cancel them 
and to stop interest accretions thereon, than it had to cancel the bonds 
or obligations of any other corporation held in the sinking fund upon 
the same trust. 

That part of the decree of the District Court f rom which the Penn- 
sylvania Railroad Company and the Pennsylvania Canal Company 
appealed, is in ail respects affirmed. 

Appeal of Alice Frances Brown et al. 

[5] By the second ground of her action, the plaintifif attacked the 
Railroad Company's title to that part of the Juniata Division of the 
Pennsylvania Canal, lying east of Huntingdon, upon the contention 
that the property was abandoned by the Canal Company and sold to 
the Railroad Company without légal authority, and therefore the 
conveyances are void. The plaintiff charges error to the District 
Court for ref using to find the conveyances invalid. 

In considering this issue, it must be remembered that the canals in 
question formed at one time a part of the Public Works of the Com- 
monwealth of Pennsylvania, and that the législation respecting those 
Works reflects the canal policy of the Commonwealth. The canals were 
constructed and owned by the Commonwealth and for many years 
were operated by it as a part of its State function. By the Act of 
May 16, 1857 (P. L. 519), the Commonwealth changed its policy to 
the extent of ownership and opération, by selling its main line of 
canals to the Pennsylvania Railroad Company, but it held to its policy 
of providing for the public an instrumentality of transportation by 
requiring of the purchaser : 

"That the said sections of canal and railroad and every part thereof, ex- 
cept as hereinafter provided, shall be and remain a public highway and kept 
open and in repair » * * for the use and enjoyment of ail parties de- 
sii-jng to use and enjoy the same." 
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By the Act of May 3, 1864 (P. ' I,. 725), the Commonwealth fur- 
ther declared its policy with respect to canals as public works, by 
providing that the canals shall be maintained "in a condition o£ re- 
pair and fitness for use, which shall, at ail times, during seasons of 
navigation, be equal to, and not inferior to, the condition of repair 
and fitness for use, in which the same were, at the time the Com- 
monwealth delivered the same into the purchasers' possession." 

In that period of the history of transportation, canals were rec- 
ognized as useful and efficient instrumentahties. So, when the Rail- 
road Company was authorized to sell the main line of canals to the 
Pennsylvania Canal Company, the Commonwealth, by the Act of 
May 1, 1866 (P. L,. 1068), again declared its poliçy to provide canal 
Systems of transportation for public use, by requiring the new pur- 
chaser to "keep said canal in good navigable condition during the 
season of navigation." Under législation to this period, the owners 
of canals were bound to maintain thera for public use, and they were 
without power to abandon them or diminish their public opération. 

By the year 1870, railroads were rapidly encroaching upon the 
business of canals as means of public transportation, and the need of 
transportation avenues maintained or controlled by the Commonwealth 
was correspondingly diminished. In the Act of June 2, 1870 (P. h. 
1318), the Commonwealth indicated its first change of policy. By 
this Act, the Pennsylvariia Canal Company was authorized to exécute 
the mortgage now in issue, and was given power "to abandon for 
public use, such portions of their roads or lines of improvement as 
may be deemed by such board unnecessary to be kept open for pub- 
lic use * * * provided further that nothing herein contained shall 
be construed so as to authorize the abandonment of any part of the 
North Branch Canal, north of Wilkes Barre, or of that part of the 
Pennsylvania Canal on the Juniata River, east of Huntingdon." 

[6] The policy of the Commonwealth with respect to the main- 
tenance of canals for public use was further and finally declared by 
Acts of May 7, 1889 (P. L. 104), and March 16, 1899 (P. L. 9), under 
which the owners were authorized to abandon the public use of the 
parts of the Juniata Division excluded from the provisions of pre- 
vious acts and theretofore required to be maintained. 

Although in framing the mortgage under authority of the Act of 
1870, the Canal Company assumed a right to abandon and sell "any 
portion" of the canals, it did not attempt to exercise that right with 
respect to the Juniata Division until it was expressly conferred by 
the Acts of 1889 and 1899. Parts of the Juniata Division were sub- 
sequently abandoned for public use and sold to the Railroad Com- 
pany. The conveyances are now attacked as invalid because of 
the alleged invalidity of the enactments under which they were made. 
It is maintained that the Acts of 1889 and 1899 are void because 
they are spécial laws forbidden by Article 3, § 7 of the Constitution 
of Pennsylvania, which provides that: 

"The General Assembly shall not pass any local or spécial law ♦ • » 
authorizlng the laying eut, opening, altering, or maintaining roads, hlgh- 
ways, streets, or alleys • * • creating corporations, or amendlng, re- 
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newing, or extending the charters thereof; granting to any corporation, 
association, or individual, any spécial or exclusive privilège or immunity." 

It is urged that the canals of the Pennsylvania Canal Company 
were "highways," and the législation authorizing their abandonment 
was spécial in character, and therefore forbidden by the Constitu- 
tion. The evils which such an enactment is intended to check, are 
familiar to ail. In forbidding the législature to enact local or spécial 
laws with respect to "roads, highways, streets, or alleys," when re- 
sort is made to it for authority to open, alter or abandon the same, 
the framers of the Constitution had in mind a well known practice. 
This they intended to stop, and until we are shown an interprétation by 
the State courts to the contrary, we are of opinion that the provision 
does not extend to highways of transportation, such as canal and 
railroad Systems. Subjects of such vast importance are not apt to 
be left to implication or to be embraced in gênerai terms. The funda- 
mental policy of a government respecting the public transportation 
Systems of a great state, is not likely to be declared by one inclusive 
word, such as highways, especially when used in connection with the 
words, — roads, streets and alleys. 

We are of opinion that the canals in question were not highways 
within the meaning of the Constitution and that the laws in question 
were not enacted in violation of its provision. 

But it is further urged that the Acts of 1889 and 1899 were local 
and spécial laws, in effect amending the charter of the Canal Com- 
pany, and conferring upon it a spécial immunity by relieving it of 
the burden of maintaining the canals, and for those reasons are in- 
valid. 

Before the last enactment in question, the business of canals as 
Systems of transportation had been almost wholly superseded by rail- 
roads. This was demonstrated by the failing business and fading 
receipts of such Systems. Prior to the Act of 1899, the canal Une 
under considération had lost its eastern outlet to tidewater by the 
abandonment of a Connecting canal owned by another corporation; 
and its western line had been destroyed by the Johnstown flood. 

In pursuing its policy with respect to canals as public works, the 
Commonwealth had retained in itself power to enforce the main- 
tenance of a part of the Juniata Division for publie uses. It was 
clearly within its power to continue, alter or abandon that policy. It 
retained the right to judge whether that portion of a disconnected 
and in part demolished canal line any longer served a public use and 
should any longer be maintained. It exercised that right, and, by 
the Acts of 1889 and 1899, made its last déclarations of its canal policy 
in that regard. That the Canal Company was relieved of a burden, 
is unquestioned. That relief, however, was a resuit of a law respect- 
ing a pubHc matter, and did not constitute an amendment to a 
private charter or the grant of a privilège or immunity that would 
not hâve extended to any corporation holding property affected by 
that législation. 

And lastly it . is maintained, that the Acts of 1889 and 1899 are 
unconstitutional, because they impair the contractual obligation of the 
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mortgage. The tasis of this contention is, that at the time the bonds 
were issued, the law required the maintenance of a part of the Juniata 
Division, that thereby the purchasers of the bonds were assured a 
continuing security, and by the Acts of 1889 and 1899 that assurance 
was withdrawn and the security destroyed. 

It is sufficient to say in this connection, that between the obligoi" 
and the obligées of the mortgage there was no contract that the prop- 
erties in question should not be abandoned ; on the contrary, the 
mortgage contemplated their abandonment under gênerai terms which 
gave to the obligor the right to abandon and sell "any portion" of 
the mortgaged properties. The acts, there fore, could not hâve im- 
paired the obligation of a contract which never existed. But it is 
maintained that the bondholders' rights were fixed by the law and 
not limited by the terms of the mortgage. Between the obligées of 
the mortgage and the Commonwealth there was, of course, no con- 
tract. It can scarcely be held that the acceptance by the obligées of 
the security of the mortgage under the law as it then stood, placed 
upon the Commonwealth an obligation to maintain its policy with re- 
spect to public transportation and to avoid législation that might alter 
the law or disturb their security. 

We are of opinion that the acts in question are not unconstitutional 
for the reasons given, and that the conveyances made under their 
authority are not invalid. 

[7] We now reach the question of the adequacy of the considér- 
ations paid for properties purchased by the Railroad Company from 
the Canal Company, the last question we think necessary to discuss. 
The conveyances attacked by the plaintifï's bill are sixty-six in num- 
ber. Of thèse, eleven were considered at the hearing and eight at 
the argument. 

In support of the contention that the Railroad Company acquired 
from the Canal Company the plaintiiï's security, without giving ad- 
équate considération therefor, law is cited about which there can be 
no dispute. It is, that where one corporation deals through another, 
which it privately owns and directs, and in efïect makes a sale to 
itself, the burden of proving the fairness of the transaction and the 
adequacy of price devolves upon it. Goodin v. The C. & W, Canal 
Co., 18 Ohio St. 169, 98 Am. Dec. 95; Sage v. Culver, 147 N. Y. 
241, 41 N. E. 513; Farmers' Loan & Trust Co. v. N. Y. & N. Ry. 
Co., 150 N. Y. 410, 44 N. E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 
689 ; Stebbins v. Michigan W. & T. Co., 212 Eed. 19, 129 C. C. A. 
471; Barrie v. United Rv. Co., 125 Mo. App. 96, 102 S. W. 1073; 
Geddes v. Anaconda Copper Mining Co. (D. C), 197 Fed. 860. So 
in a case like this, where a corporation owned and operated a prop- 
erty in its business of transportation, and changed the manner of its 
holding and the method of its opération by organizing another cor- 
poration, to which it conveyed the property, with which it co-operated 
in raising money on the property conveyed, and through which it 
thereafter indirectly conducted the same business which it had be- 
fore conducted directly, that corporation is held to the strictest ac- 
count and to the observance of the highest rectitude in its transac- 
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tions with its subsidiary. In an ordinary transaction of purchase and 
sale between independent corporations, it is the interest and the 
right of the vendee to acquire the property at the lowest price pos- 
sible, and of the vendor to sell it at the highest. No other considéra- 
tions enter. But in a transaction of purchase and sale between inter- 
related corporations, where the control of one by the other is active 
and complète, and where the acting officers of the two are identical — 
in other words, where, as in this instance, the Railroad Company 
undertakes to deal in the double capacity of vendor and vendee with 
respect to property in which third parties hâve interests, and where 
the transaction is possible only by obtaining the consent of the rep- 
résentative of those equitably interested, who is one of its own officers, 
something more is required of the purchaser than to obtain the prop- 
erty on terms most advantageous to itself. A corporation in such 
a relation bears a duty to those whose security it is taking, to pay 
for it ail that it is worth, and it makes the purchase at the péril of 
heing called upon to prove the good faith of the transaction and the 
adequacy of the considération. 

In the plaintiff's attack upon the adequacy of considérations paid 
for properties purchased by the Railroad Company, fraud and bad 
faith are neither charged nor found. The plaintiff says that the 
Railroad Company was careless of her rights, that it has property 
in which she is interested for which it paid too little, and calls upon 
it to show that the amounts paid were sufficient, and failing, to pay 
the deficiency to the trustée of the mortgage for her benefit. She 
went further, however, and assumed to show that in certain instances 
the considérations were inadéquate. 

The testimony of adequacy and inadequacy of priées paid many 
years ago for properties then open to limited uses and since sub- 
jected to many changes, is of little assistance in doing exact justice 
between the parties in this case. It is quite impossible at this late 
date to détermine, as a matter of fact, precisely what the several prop- 
erties were worth when purchased. Without discussing the évidence, 
which we hâve seriously and laboriously considered, we may state 
that, in ouf opinion, the testimony for the Railroad Company prima 
facie shows adequacy, and that the testimony for the plaintif! does 
not overcome or disturb that prima facie showing. We therefore 
hold that the trial court committed no error in refusing to find that 
the properties were acquired for inadéquate considération. 

For the reasons given, that part of the decree of the District Court, 
embraced in this appeal, is in ail respects affirmed. 
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DOTLE, Internai Revenue CoUector, v. MITCHBLL BROS. CO. 

(Circuit Court of Appeals. Slxth Circuit. June 30, 1916.) 

No. 2864. 

1. Intebnal Reventji: <S=s>9— Excise Tax ow Cokpobation»— Inoomtï. 

A corporation engaged in manufacturlng lumber, whose property con- 
slsted chiefly of tlmber lands and a sawmill, purchased long prlor to the 
enactment of Corporation Tax Law (Act Aug. 5, 1909, c. 6, | 38, 36 Stat. 
112 [Comp. St. 1913, §§ 6300-6307]) tlmber lands which at the tlme the law 
went Into effect had greatly Increased in value. PreiMiratory to makln* 
the Income retum for 1900, the company revalued Its land as of December 
31, 1908, but falled to enter on the books the real value, though the land 
had previously been carried at the original valuatlon. EelA, that as the 
net Income or income recelved must, in vlew of the déductions necessarlly 
allowed, be treated as the appréciation or gain resultlng from the carrylng 
on of business, or natural Increase, the corporation was entltled to deduct 
from the value of timber eut from such land the actual value of the land, 
notwlthstandlng its pfevious undervàluatlon ; thla being partlcularly true 
In vlew of the rultngs of the Treasury Department as to Income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. §§ 13-28; 
Dec. Dig. i®=>9.] 

2. Internai Revenue <3=»9— Excisk Tax on CoBPOBATioNa— Valuation op 

Pbopebtt. 

In such case, nelther the govemment nor the corporation is bound by 
the valuation flied in the corporatlon's books, for, had the owner been au 
Indlvldual and kept no books, such déduction must hâve been made. 

[Ed. Note.— For other cases, see Internai Revenue, Cent Dlg. |§ 13-28 ; 
Dec. Dig. <g=99.] 

In Error to the District Court of the United States for the Western 
District of Michigan; Clarence W. Sessions, Judge. 

Action by the Mitchell Bros. Company against Emanuel J. Doyle 
as Collector of Internai Revenue for the Fourth District of Michigan. 
There was a judgment for plaintiff (225 Fed. 437), and défendant 
brings error. Affirmed. 

Myron H. Walker, U. S. Atty., of Grand Rapids, Mich., for plain- 
tiff in error. 

Mark Norris and Oscar E. Waer, both of Grand Rapids, Mich., 
for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

DENISON, Circuit Judge. Mitchell Bros. Company, a Michigan 
corporation, acting pursuant to the Corporation Tax Law of 1909 (36 
Stat. 112, c. 6, § 38 [Comp. St 1913, §§ 6300-6307]), made an 
income retum and paid the tax due thereunder. Later the Commis- 
sioner of Internai Revenue, after an investigation, raised the figures 
of income retum and assessed an additional tax. The company paid 
under protest, and this action was brought in the court below to re- 
cover the ainount so paid. The case was tried without a jury, and 
the District Judge made spécial findings of fact and of law, and ren- 
dered judgment for plaintiff. The collector allèges error. 

£=»For oth*r cas» «m um* toplc ft KfiT-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Several items are involved, but ail dépend upon the same principles, 
and we state one only — and, for simplicity, in figures of acreage, in- 
stead of per thousand feet of lumber. The plaintiff corporation was 
■organized in 1903. Its capital stock was represented mainly by timber 
lands entered on the books at their purchase price. This standing 
timber — or stumpage — then had a market value of $20 per acre, and 
it was taken in as capital at this figure. Owing to the market increase 
in stumpage priées, and to new methods of using much stumpage 
formerly wasted, the market price of such standing timber had be- 
come, on December 31, 1908, $40 per acre. No entry was ever made 
on the books representing this increase in value, but each year the Com- 
pany entered on its books, as a profit, the différence between the orig- 
inal cost, $20, and the sums received for the manufactured product eut 
f rom an acre, less the cost of manufacture, and the profits so seeming to 
accrue were either paid ont in dividends or carried into the surplus 
account. After the passage of this tax law, in August, 1909, and pré- 
para tory to making the income return for 1909, the company revalued 
this stumpage, as of December 31, 1908, and fixed that value at (about) 
$40 per acre. The good faith and accuracy of this valuation are not 
questioned. It was made upon the basis of price per thousand, but 
the figures so reached were never entered in the corporate books of 
the company and never afl^ected the showing of profits made thereon. 
In making its return for 1909, and in stating net income, the company 
deducted, from the proceeds of lumber sold, this sum of $40; but 
the Commissioner restored $20 of that amount, and held that the only 
déduction authorized by the law was the $20 which had been originally 
entered and which had been carried on the account books as the cost 
of the stumpage. The décisive question hère is whether the $20 dif- 
férence — the additional value of the timber which had accrued before 
1909, but had not been entered on the books — was taxable income for 
1909. The amount of the tax so in dispute for the four years, 1909- 
1912, is $2,732, with interest at 5 per cent, from December 22, 1913, 
the date when payment under protest was made. 

[1] The collector insists that the net income taxable under this law 
is a différent thing from profits, and complains that the District Judge 
overlooked the distinction. The statute refers to "net income," but it 
expressly provides for deducting certain items from the gross income, 
and whether the residuum does or does not substantially difïer from 
what are commonly called profits is an académie question in this case. 
It makes no différence what name is given to the net sum which thus 
becomes taxable. The collector also urges that the "income received," 
named in the statute, must be defined with spécifie référence to the 
word "received." 

It is clear that, by the term "income," Congress did not intend to 
include the proceeds of capital assets sold or converted during the 
year; nor can it be inaterial whether such proceeds are reinvested in 
■other property or remain in the treasury of thé company or are dis- 
tributed to the stockholders ; nor whether, in case of such distribution, 
they are called dividends or capital. The controlling question must be 
whether assets so converted were in fact, at the beginning of the tax 
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period, properly to be classed as capital assets. If they were of that 
character, they cannot be "income" received during the later period; 
they represent merely capital in a changed form.^ If an illustration 
were needed to show that nioney received from selling capital assets 
cannot be "income," it would be found in the statutory treatment of 
insuranCe money. A loss suffered during the year may be deducted 
from income, but not so if the loss was compensated by insurance. 
Pire insurance money is clearly a substitute for the assets burned; 
but we find that in case of a fire loss uninsured the loss may be de- 
ducted from income, while if it is insured, and if the insurance money 
is "income," the loss may not be deducted, and the insurance money 
must be added — an absurdity which can be avoided only by saying 
that such insurance money is not income at ail. The proceeds of the 
sale of a building or other permanent assets are as clearly a substitute 
therefor as is the insurance money paid to indemnify for a building 
burned. 

Indeed, no one disputes the proposition, in its broadest asp€ct, that 
the selling price of capital assets is not "income" ; the assessment 
made by the Commissioner of Internai Revenue, and hère involved, 
goes upon the theory that it is right to deduct the proceeds of such 
assets from the receipts of the year before ascertaining net income; 
but the only controversy is as to the proper définition of those capital 
assets which are to be thus excluded. 

It is equally clear-^to us— that "income" is not limited to cash 
receipts. Of course, the word is capable of this restricted meaning, 
and any number of interesting problems can be evoJved through nice 
refinements in the précise meaning of "income," "received," "déprécia- 
tion," "actually paid," and, other statutory words ; but this law was 
passed to make a workable System of raising revenue, and not to 
provide exercise in dialectics. The theory which should undertake 
to consider only the cash received during the year for property sold, 
and then to ascertain the cost of each item so sold, no matter whether 
produced during the year or long before, would, in the ordinary, 
typical manufacturing or merchandising business, be impossible of 
intelligent application. "Income received" need not be in cash. If, in 
the regular course of business, the property bas been sold and is rep- 
resented by a bill or account receivable, it is no undue stretch of lan- 
guage to say that thèse proceeds are income received. It is only a 
step further in the same line to say that property, regularly on hand 
for sale at the end of the year and which has an ascertainable market 
value, realizable at the owner's option, has been "received" by the busi- 

^Treasury Décision No. 1606,, Mardi 29, 1010, § 76: "Eeuioval of timber 
froui timber làiids, wliile depletiug tlie lands to tlie extent of sucli removal, is 
regarded as a change in the form of assets, and not a dépréciation, within tlie 
meaning of the act." 

ïreasury Décision No. 1675, February 14, 1911, § 75 : "The mère removal 
of timber by eutting from timber laiids, unléss the timber is otherwise disposed 
of through sales or plant opérations, isi oonsidered simply a change In form 
of assets. If said timber is disposed of through sales or otherwise, it is to be 
accounted for in accordauce witli régulations goveruiug disposition o£ capital 
and other assets." 
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ness and should enter into a computation of income. Otherwise, a 
business which had been very profitable, but in which the bulk of the 
annual output was being held at the close of the year for a further 
market rise, would hâve no income at ail. Indeed, in the présent case, 
that part of the computation upon which the taxpayer and the Com- 
missioner and the coUector's counsel ail unité, for ascertaining income, 
includes, as a part of the income for 1909, more than $300,000 for 
lumber in the yard unsold at the end of the year, and the élimination 
of this item would wipe out ail net income several times over. 

Doubtless there may be difficulties in making the proper appraisal 
of property on hand. Perhaps it should be hsted at market price less 
cost of sale, or perhaps at cost of production, because the élément of 
gain or loss reached by comparison with market selling price may be 
too contingent to justify a permanent taking over into the accounts; 
but thèse are practical questions, and they can be met in a practical 
way. Those business enterprises which the law affects hâve well- 
known methods and customs for meeting thèse problems, and hâve no 
difficulty in finding the gains or profits or income — or whatever they 
may be called — which hâve been received, and stating them surely 
enough and definitely enough to form an acceptable basis for the 
déclaration and payment of dividends in a corporation, or for afifecting 
and fixing the selling price of corporate stock or of any and every go- 
ing business enterprise; and the use of the same methods, in good 
faith, will easily détermine the taxable "net income" of such an enter- 
prise as this. 

If property on hand at the end of the year, figured at its true in- 
ventory or market value, must be put upon one side of the income 
account, there can be no escape from putting the corresponding true 
value at the beginning of the year upon the other side of the account ; 
and this must include the raw materials which were on hand at the 
beginning. The law contemplâtes distinct periods. Everything before 
1909 must be in one period; everything later in another; and then, 
for taxing purposes, each calendar year after that date forms a dis- 
tinct subperiod; the law plainly contemplâtes that ail income shall be 
definitely located somewhere. The law applied to and took efl^ect' upon 
business conducted after January 1, 1909; business is conducted with 
property ; and so the law took efifect upon the body of property exist- 
ing at that date and upon the business thereafter conducted by and 
with the aid of that body of property. In the later successive years, 
and as to some classes of property, it may serve every purpose to 
delay the computation or entry of income or gains seemingly existing 
in one year until cash realization in the next, and to do this by carry- 
ing an arbitrary, but constant, inventory value ; this will make no 
différence to taxpayer or to the government in the end; but not so 
with référence to the two main periods before and after the law took 
effect. In the sensé in which we hâve seen "income" is and must be 
used at the end of each taxing year, it must be used at the end of the 
period preceding 1909. Whatever would be income for 1909, if it 
accrued after January Ist, had become income on that day if it had 
accrued in the earlier period. 
235 F.— 44 
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The practical necessity of including a comparison between begin- 
ning and ending period priced inventories, as an élément in Computing 
net income is further illustrated by the provision as to "dépréciation." 
This may be deducted ; a drop in market priées provides the com- 
monest instance of loss by dépréciation ; but unless there is a beginning 
appraisal, there is nothing from which to compute the loss. So, too, 
if a loss by dépréciation is to be deducted, a gain by appréciation must 
be added; otherwise, the taxpayer would get permanent crédit for a 
loss which might be temporary. A fall in market price in December, 
followed by an équivalent rise in Jânuary, ought not to diminish the 
taxable income for the two years; but it would do so if property on 
hand is to be considered at ail, and if the loss the first year is deducted, 
and the later gain not added. 

The true character of that particular accumulation on January 1, 
1909, now involved, may be illustrated with référence to this corpora- 
tion. To meet this $20 per acre increase in market value, the com- 
pany could lavvfully bave paid out a cash dividend or a stock dividend, 
or it could bave sold its property for the original value plus the ap- 
préciation and bave distributed the entire proceeds. If this had been 
donc on December 31, 1908, there would be no income in 1909. If 
the consunimation were postponed for two days, upon no tenable 
theory could it be thought that the $20 appréciation would become part 
of the income produced by carrying on the business during 1909. We 
are satisfied that the necessary and practical working of the law re- 
quires, and that its words fairly permit, income for one year to be 
computed by the aid of a comparison between the market value of the 
body of property on hand at the beginning and at the end of the year; 
and it follows that such a market value of property existing at the 
commencement of the period must be deducted from the selling price 
afterwards received. We are speaking only of those business assets 
the manufacture and sale or the purchase and sale of which constitute 
the regular business which is being measured for taxation purposes — 
assets which were acquired and held for sale and are intended to be 
sold as soon as put in the selected selling form. Appréciation in assets 
intended for more permanent holding may or may not be governed by 
the same considérations. 

Counsel for the collector takes something from the fact that income 
is not hère taxed as such, but is used only as a convenient measure of 
determining the amount of business donc, upon the doing of which 
business the excise tax is imposed. This is not controlling; it leads 
as well to the other conclusion. In such a business enterprise as this, 
the manufacturing of the raw material and putting it into ultimate 
salable form is much the greater fraction of the business done and 
receiving the protection of the laws ; the final converting of the 
product into cash is much less ; and "income" cannot be made the 
measure of this greater fraction, unless by the aid of comparing the 
body of property on hand at the beginning and at the end of the 
period. If the receipt of money for sales was the measure of income, 
and so of volume of business, the taxpayer could évade taxation by 
ceasing sales and accumulating stock as the law was repealed and the 
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end of the taxing period approached, or by abnormally ceasing manu- 
facture and reducing stock in anticipation of the taking effect of tiie 
law. 

There are three possible methods of treating such a business as this : 
(1) We may say that there is no income whatever, since the sale of 
capital assets détermines their value in the raw material form and so 
nothing has been received except their f air price ; (2) we may say 
that the entire selling price of the assets is income when the money is 
received; or (3) we may say that the appréciation therein and gain 
thereupon during the period and found at its end in realizable form 
is income. The first or second définitions conform rather better to 
the ordinary meaning of the word, but they cannot be accepted. The 
first was held, in Stratton's Independence v. Howbert, 231 U. S. 399, 
34 Sup. Ct. 136, 58 L. Ed. 285, to be erroneous and to involve a mis- 
application of Gray v. Darlington, 82 U. S. (15 Wall.) 63, 21 L. Ed. 
45. The second is in conflict with the unbroken practice of the Treas- 
ury Department in administering this law,^ and in conflict with the 
assessment made by the Commissioner in this case; and we bave 
pointed out some of the reasons why it cannot hâve been intended by 
Congress to be applicable to this kind of a business. The third is 
workable and practicable, and, as we think, the only fair interprétation. 

Counsel for the collecter rely upon a number of cases, mostly Eng- 
lish,' to support the proposition that where the business which is being 
carried on contemplâtes and necessarily involves a wasting of the 
capital assets, the proceeds of that wasting are entirely income. Of 
those cases, it is to be noticed that they are mostly mining cases, and 
that minerai out of sight, in the ground, forms a peculiar clàss of 

2 Treasury Décision No. 1571, December 3, 1909, § 5 : " * • * It Is immate- 
rial whether any item of gross income is evidenced by cash receipts during 
the year or in such other manner as to entitle it to proper entry on the books 
of the corporation from January 1 to December 31 for the year in whieh retum 
is made. * • * If the capital assets were ac^juired prior to January 1, 
1909, the amount of incrément or deiweclation representlng the différence be- 
tween the selling and buying price is to be adjusted so as to fairly détermine 
the proportion of the loss or gain arising subséquent to January 1, 1909, and 
which proportion of the loss or gain arising subséquent to January shall be 
deducted from or added to the gross income for the year in which the sale was 
made." 

Treasury Décision No. 1588, January 24, 1910, § 2 : "In making up the gross 
Income to be reported In item 3, the eost of the goods manufactured shall be 
ascertained by the addition of a charge to the account of the eost of the goods 
as manufactured during the year of the sum of the inventory at the begln- 
ning of the year, and a crédit to the account of the sum of the inventory at 
the end of the year." 

Treasury Décision No. 1742, December 5, 1911, § 62 : "In the case of lands 
bought prior to JaUuary 1, 1909, and soM during any subséquent year, the 
profits arising from such sale, if no accounting of increased value of land was 
made in return for previous years, should be prorated in aceordance with the 
number of years the land was held by the corporation and the number of years 
the law was in effect." 

8 Stevens v. Hudsons Bay Co., 101 L. T. 96^ Lee v. Asphalt Co., 41 Ch. Div. 
1; Coltness Co. v. Black, 6 App. Cas. 315; Kaurl Timber Co. v. Commissioner, 
1913 App. Cas. 771. 
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capital assets. It has no market value because ît cannot be measured, 
and neiiher quantity nor quality can be definitely known; it is pre- 
dominantly spéculative, and the difficulty of determining what is cap- 
ital and what is income is very great; while this standing timber had 
at ail times an easily ascertainable market price. In so far as thèse 
cases hold that the entire capital so realized is necessarily income, they 
are in conflict with Stratton's Independence v. Howbert, supra, since 
the latter case expressly recognizes that a suitable allowance for dé- 
préciation or consumption of ore in the ground should be made and the 
Treasury Décisions 1606, 1675, 1742, 1754, 1755, and 1833 hâve pro- 
vided practicable Systems for Computing such allowance. It is to be 
further noticed regarding thèse cases that they dépend upon the 
exact words of the particular statutes, dififering materially from the 
statute hère involved, and that to thèse statutes the considérations 
above stated and which we hâve thought controUing may not and 
probably do not apply.* 

[2] There is nothing magical in bookkeeping; it does not create 
f acts ; it only records them. A citizen cannot be rightly taxable in 
one way if he keeps books and in another way if he keeps none ; nor 
in one way if his books are accurate and kept up to date, and in an- 
other way if they are imperfect and neglected. Book entries may be 
of value as an admission when a tax is to be assessed and when there 
is a dispute as to the fact, but they cannot work an estoppel as to an 
undisputed fact.'' The insistence of the Commissioner that this $20 
per acre appréciation is income for the year in which the timber hap- 
pens to be eut rests at last upon the theory that the taxpayer is estopped 
to claini that it was income for an earlier period because he had not 
so entered it on his books ; and this theory we cannot accept. Its 
formai transfer into surplus or undivided profits account would hâve 
donc nobody any good or any harm. Until this law was passed, it 
was a matter of indifférence to the corporation and to the stockholders 
whether profits were entered up at one time or another, and any 
attempt after August, 1909, to make a book entry of thèse gains, nunc 
pro tune, as of December, 1908, would only hâve invited adverse 
comment. 

On this subject, there cannot be one rule for a corporation and 
another for an individual. If this property had continued to be 
owned by the partnership which preceded the corporation, there might 
hâve been no capital account representing the land and timber. The 
existence or not of such an account would hâve been incidental to 
the bookkeeping System adopted. It is only the existence of the cap- 
ital stock of the corporation which compels the maintenance of an 
account showing the corresponding assets. So, we find ourselves 

* E. g., In Kaurl Co. v. Commissioner, the statute sald: "No déduction 
shall be made in respect of * * * expendlture of capital, loss of capital, 
capital withdrawn." 

. fi See eomments by Lacombe, C. .T., In United States v. Nlppissing Co. (D. C.) 
202 Fed. 803, 804, and by DlcUinson, D. J., in Baldwln v. McCoach (D. C.) 215 
Fed. 007, 970. 
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unable to give any controUing force to the fortuitous circumstance 
that in this case the capital account was carried under the name of 
"Land and Timber," and that the accretions had not been entered. 

We find no authority precisely in point. In Gray v. Darlington, 
supra, and in numerous cases which hâve foUowed that décision, 

including Gauley Co. v. Hays (C. C. A. 4) 230 Fed. 110, C. C. 

A. , the précise point involved was whether the entire profit made 

by a stockholder or bondholder in a corporation, upon a sale of his 
stock or bonds, as compared with the original purchase price, was 
income apportionable solely to the year of sale. It was held that this 
profit was not such income. Thèse cases are not necessarily, if at 
ail, inconsistent with some reasonable apportionment to the taxing 
period of that part of the profit which accrued during that period ; 
and certainly, since the question now involved is not the income of 
the stockholder or bondholder on his investment, but the income of 
the corporation which issues the stock or bonds, thèse cases do not 
conflict at ail with our conclusion that the body of property of such 
a corporation, at the beginning and at the end of the period, should 
be compared as one of the steps to ascertain that net income which is 
merely a measure of volume of business. The same thing is true of 
those décisions ° which, as between life tenant and remainderman, 
classify a dividend when it is received by the stockholder as a part 
of his income rather than as part of the principal fund, even though it 
may include a capital distribution. In Baldwin v. McCoach (C. C. 
A. 3) 221 Fed. 59, 136 C. C. A. 660, we find a state of facts similar 
to that hère involved in one respect. Capital assets which existed Jan- 
uary 1, 1909, had never been entered on the books at ail. They were 
appraised and so entered during the year 1909. It was held that they 
did not thereby become part of the income for that year. The reason- 
ing of the District Judge, affirmed by the Circuit Court of Appeals, is 
to the effect that the matter of entering or not upon the corporate books 
is of no importance as against the truth. Whether an actual change 
in value of thèse assets, occurring during the year 1909, might right- 
fuUy hâve been taken into account, either as increase or decrease, was 
not involved. 

The judgment of the court below is affirmed, but without costs. 

6 E. g., Oliver's Appeal, 136 Pa. 43, 20 Atl. 527, 9 L. K. A. 421, 20 Am. St. 
Rep. 894 ; Clark and Marshall, p. 1021. 
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KLINB V. ARIZONA MUT. SAVINGS & LOAN ASS'N et al. 

(Circuit Court of Appeals, Nintli Circuit. August 7, 1916.) 

No. 2692. 

Building and Loan Associations <S=>42(4)— Insolvency and Eeoeivess — 
preference in distkibution of assets. 

Complainant, a stockholder in a mutual loan association, with knowl- 
edge tliat it was insolvent and had transferred ail of its assets to a trust 
Company organized for the purpose, refused to exchange his stock for 
that of the trust company, but sold it to the latter for its book value, 
taking the note of the company, secured by a pledge of mortgage notes 
acquired from the loan association. Shortly afterward, at suit of other 
stockholders of the association, the transfer of its assets was adjudged 
fraudulent and void, and they were ordered returned for the benefît of 
the credltors and stockholders of the association, and a receiver was ap- 
pointed for both corporations to carry out the decree and wind up their 
business as insolvents. Ilelé, that complainant was not entitled in equi- 
ty to retaln the assets pledged to secure payment for his stock, but must 
corne in and share ratably with other stockholders. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 63, 66, 86 ; Dec. Dig. <S=42(4).] 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; Wm. H. Sawtelle, Judge. 

Suit in equity by Arthur A. Kline against the Arizona Mutual Sav- 
ings & Loan Association, the Arizona Trust Company, and Sims Ely, 
receiver of such corporations. Decree for défendants, and complain- 
ant appeals. Affirmed. 

The bill in this case, af ter alleging the jurisdictional facts and the organi- 
zation under the laws of the state of Arizona of the défendant coiporatlons, 
allèges, among other things, that on the 2d day of March, 1912, the Arizona 
Tnist Company, hereinafter called the Trust Company, executed to the com- 
plainant its promissory note for $5,532, with certain specified interest, to se- 
cure which it at the same tlme Indorsed in blank and delivered to the Valley 
Bank of Phoénix, Ariz., "in pledge for the use of said complainant," certain 
specified notes secured by mortgage on real estate in Arizona, each of which 
notes and mortgages were so delivered as collatéral security for the pay- 
ment of the $5,532 note above mentioned, ail of which, witli the exception of 
$200 of the interest, remains due and unpaid from the Trust Company to the 
complainant. 

The bill further allèges that, the note executed by the Trust Company to 
the comi)lainant not having been pald when due, the Valley Bank then de- 
livered to the complainant ail of the collatéral notes and mortgages securing 
that note, ail of which the complainant still holds and owns ; that the Trust 
Company subsequently, after demand made, refused to pay its said note to 
the complainant, and that thereafter, at the suit of oné Charles W^ Clark 
against the Trust Company and the Arizona Mutual Savings & Loan Asso- 
ciation, hereinafter referred to as the Loan Association, and which suit is 
stlll pending in the court below, the défendant hereto, Sims Ely, was by the 
said court duly appolnted receiver of the assets of the Loan Association and 
of the Trust Company, who duly qualified as such receiver, and in that 
capacity claims the right of possession and control of the collatéral security 
so held by the complainant as aforesaid, which coUaterals the complainant, 
prior to the institution of the présent suit, ofCered to deliver to the dé- 
fendant receiver upon the payment of the note executed to the complainant by 
the Trust Company. 

After alleging that the présent suit is brought by permission of the court 
below, tlie bill prays, among otlier things, a decree directing the payment by 
the Trust Company and its receiver of the $5,532 note, with interest, and 
decreelng that the lien claimed by the complainant on the collatéral security 

©SjFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & IndexM 
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above mentioned is a valld lien, and that unless the complalnant's note, wlth 
interest, is paid by the receiver vvithin a tiine to be iixed by the court, ail of 
the said collatéral security be ordered sold for that purpose, and for gêner- 
ai relief. 

The answer of the receiver of the two corporations dénies that the corn- 
plainant is the owner or entitled to the possession of the alleged collaterals, 
and in connection wlth that déniai allèges that on the 27th day of February, 

1913, by a decree entered in the Clark suit, "it was found and determined 
that at the tlme of the attempted transfer by the Arizona Mutual Savlngs & 
Ixjan Association to the Arizona Trust Company of the assets of said the 
Arizona Mutual Savlngs & Loan Association, including the assets involved 
in this section [action], the Arizona Trust Company, défendant herein, had 
no rlght, power, or authority to receive from said the Arizona Mutual Sav- 
lngs & Loan Association any of said assets, and that said attempted transfer 
was, for the reasons set forth in said decree, void and of no efCect" ; that 
by a subséquent modification of that decree, made on the 12th day of Mardi, 

1914, "it was further ordered, adjudged, and decreed that said attempted 
transfer of said assets was and is void, and in accordance with the terffls of 
both of said decrees the receiver was dlrected to receive and report to the 
master in chaneery of this court ail claims against either said the Arizona 
Mutual Savlngs & Loan Association or the Arizona Trust Company, whether 
said claims should arise through claim as creditor [or] should arise through 
claim as stockholder or [of] either of said companies ; that pursuant to 
said decree of March 12, 1914, Edwin F. Jones, master in chaneery, has 
notlfled ail creditors, stockholders, and claimants to présent their claims to 
him for allowance or dlsallowance. And défendant further represents and 
shows that the complainant, Arthur A. Kllne, is a elaimant either as a 
creditor or stockholder of the Arizona Mutual Savings & Loan Association or 
of the Arizona Trust Company, and as such creditor or stockholder should 
be compelled to présent his claims for allowance or dlsallowance to said 
master In chaneery before being permitted to litigate his claims to the assets 
involved in this proceeding." 

The answer of the receiver further allèges that the assets which are the 
subject of the présent suit are, "under the terms of each of said decrees 
hereinabove mentioned, assets properly belonging to the Arizona Mutual 
Savings & Loan Association, for the reason, as hereinabove set forth, that 
the officers and directors of said Loan Association were without power, rlght, 
or authority to transfer said assets to the Arizona Tinist Company, and 
said the Arizona Trust Company, at the time when it transferred and set 
over, or attempted to transfer and set over, said assets to the said Arthur A. 
Kline as a stockholder or creditor of the Arizona Trust Company, was with- 
out rlght, power, or authority so to do. Défendant further represents and 
shows that at the time of the attempted transfer by the Arizona Mutual Sav- 
ings & Loan Association to said the Arizona Trust Company, and by said the 
Arizona Trust Company to the said Arthur A. Kline, of the assets, being 
the subject of this litlgation, the said Arthur A. Kline was a stockholder in 
the Arizona Mutual Savings & Loan Association, whlch Loan Association was 
by the terms of both decrees hereinabove mentioned at the tlme of said at- 
tempted transfers adjudged and declared to be an insolvent association, and 
that the said Arthur A. Kllne and ail persons holding under or through him, 
or claiming any rlght, title, or Interest in said assets, is subrogated to the 
rights which the said Arthur A. Kllne at the time of said transfer held, 
owned, or enjoyed as a stockholder in said Insolvent Loan Association. 
Wherefore défendant allèges that complainant, Arthur A. Kline, is not the 
owner of any of said securities or assets, being the subject of this litlgation, 
except in so far as it may be determined by the master in chaneery herein- 
above mentioned he shall be the owner to the extent of his proportionate 
interest as a stockholder in the assets which may be marshaled and collected 
by the master and receiver of said insolvent Arizona Mutual Savlngs & 
Loan Association, and distributed to the stockholders thereln." 

After trial, the court below, upon the évidence introduced by the respective 
parties, entered a decree adjudglng in efCect that the complainant take noth- 
ing by the suit, and that "he is not the owner of , nor entitled to possession of, 
any of the securities or assets, being the subject of this litlgation, except la 
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so far as It may be deterniliied by the master in chancery appointed in eqnlty 
cause No. 53 (the Clark suit) that the said Arthur A. Kllne shall be the 
owner of stock either in the Arizona Trust Company or the Arizona Mutual 
Savlngs & Loan Association, to vvhich extent complainant shall be entitled 
to his proportionate interest as such stockliolder in any of the assets of 
either of said corporations which may be marslialed and collected by the 
master appointed in said equity cause No. 53 and Slnis Ely, receiver." 
It is from that decree that the présent appeal is taken. 

Thomas Armstrong, Jr., Ernest W. L,ewis, and R. h. Morgan, ail 
of Phœnix, Ariz., for appellant. 

George J. Stoneman, of Phœnix, Ariz., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The suit 
of Clark ref erred to in the statement has been twice before this court 
■ — the fîrst time on the pétition of a judgment créditer of the Trust 
Company to intervene, upon the alleged ground that the modification 
of the decree of February 27, 1913, made by that of March 12, 1914, 
was a nullity, and operated to the préjudice of the petitioner (appel- 
lant in this court) "because the latter had by its judgment acquired 
a vested property right in the surplus remaining in the possession of 
the Trust Company after the exécution of the decree of February 
27, 1913, and that it gave to the stockholders of the insolvent Trust 
Company, at whose instance the original decree was set aside, rights 
in the assets of that company prior and superior to those of the ap- 
pellant as a judgment creditor." Farmers' & Merchants' Bank v. 
Arizona M. S. & E. Ass'n, 220 Fed. 1, 4, 135 C. C. A. 577. In affirm- 
ing the decree in that cause we said, among other things : 

"In that decree the rights of the aiipellaut are fully protected, and provi- 
sion is niade for the présentation of its clahn to the master in cliancery to be 
pald ont of thè available funds which may remain in the Trust Company, 
l'rovision is also made tberein for the ascertainnient and recovery of assets 
in the hands of persous not parties to the suit." 

The second time the cause was brought hère was on application for 
a writ to the judge of the court below, prohibiting that court and the 
judge thereof from modifying or exercising any jurisdiction over the 
decree theretofore entered in that cause on the 27th day of February, 
1913, and directing the annulment and vacation of the decree of March 
12, 1914, modifying the previous decree of February 27, 1913. In 
disposing of that application, this court thus stated the facts, plead- 
ings, and proceedings in the trial court : 

"The cause was instltuted by Charles W. Clark, of the state of Callfornia, 
against tip Arizona Mutual Savlngs & Ivoau Association and the Arizona 
Trust Company, both of the state of Arizona. E'or cohvenience the défend- 
ants will becalled, respectively, the Loan Association and ,tlie Trust Com- 
pany. Clark Is and was a stockliolder in the Loan Association, and com- 
plains that the association is insolvent, but that the offlcers and directors 
thereof ha vë failed and neglected to dissolve the corporation, to liquidate its 
obligations, or to wind ont its business and distributë Its assets, and further 
that, wlthoutthe knowledge or cousent of complainant and'many ofhers simi- 
larly situated, such offlcers and directors entered into a corrupt and fraudu- 
lent agrèement wlth certain ijersons, whose namës are unknown, whereby it. 
«vas agreed and understood that the défendant Trust Company should be 
organized for the pUrpose of taking over the assets of the Loan Association, 
and that thereafter, when said Trust Company was so organized, a pretended 
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and fraudulent agreement was entered into, vvhereby the Loan Association 
sold and transferred to the Trust Company ail of its assets and property, In- 
cluding the good wlll, in considération that the Trust Company should issue 
and dellver 1,300 shares of its capital preferred stock, of the par value of 
$100 per share, to the Loan Association, it being understood that the Loan As- 
sociation would thereupon suspend its opérations and cease doing business ; 
that accordingly, in the latter part of April or flrst of May, 1911, the Loan 
Association pretended to sell, assign, transfer, and set over to the Trust Com- 
pany ail of its said assets, notes, mortgages, and other securities of every 
kind and eharacter, since which time the Trust Company has exercised ex- 
clusive control and dominlon over, and has dealt vvith, said assets and se- 
curities as its own property, and that the Loan Association, or its officers and 
directors, or a majorlty of its stockholders, were possessed of no right, power, 
or authority so to convey or dispose of the assets of the association. 

"It is further charged that, by reason of such fraudulent transfer of the 
assets and securities of the Loan Association, the said Trust Company, its 
officers and directors, became and were trustées of such property for the 
beneflt of the complainant and other stockholders similarly situated, but that, 
in furtheranee of their fraudulent scheme, they sought to induce the stock- 
holders in the Loan Association to exehange their stock for stock in the 
Trust Company, and did so induce many of them to make or agrée to make 
such exchange; that an intimate relationship of trust and confidence existe 
between the officers of the Trust Company and the officers of the Loan Asso- 
ciation, and that the officers and directors of both said défendants hâve 
willfuUy violated their duties and the said trust and confidence which should 
hâve existed betvpeeh them and complainant and other stockholders similar- 
ly situated, in that the officers and directors of the Trust Company hâve 
dealt with such property and assets for their own private and selflsh ends 
and purposes, and without beneflt to comiilainant and other stockholders simi- 
larly situated, and hâve used such assets and property of the Ijoan Associa- 
tion in the exploitation of varlous spéculative enterprises in which the Trust 
Company has engagea, and hâve commingled such property with the Trust 
Company's own and after-acquired property, so that it will be dlfflcult, if not 
impossible, to segregate the same ; that it would be and is useless and fu- 
tile for complainant and other stockholders similarly situated to demand of 
the officers and directors of the Loan Association to proceed for the recovery 
of the assets unjustly approprlated by the Trust Company, for the reason that 
it would require said officers and directors to repudiate their own acts, and 
hence the complainant (employing the language of the bill) 'brings this bill 
in equity in his own behalf and in behalf of ail others similarly situated, to 
the end that the transactions) herein set forth as heretofore made between 
the défendants above named be annuUed and declared void and held for 
naught, and to the end that an accounting may be had between the two de- 
fendants above named, and between the défendant Loan Association and your 
orator and others similarly situated, and to the end that the property and 
assets of the défendant Loan Association, in which your orator and others 
similarly situated has and hâve respectively an interest, may be conserved and 
protected, and that a receiver of the défendant Loan Association may be 
forthwith appointed, with fuU powers to acquire and take possession of and 
to marshal the assets of the défendant Loan Association in whosesoever 
hands the said assets and properties may be, and to ascertain the amounts 
due and owing from the said défendant Loan Association to your orator and 
other stockholders thereof similarly situated, and that such sunis of money, 
if any, as may be due and owing to the défendant Loan Association be ascer- 
talned and determlned, and that your orator and others similarly situated, 
who may désire to intervene herein in support of this bill of complaint, may 
be permitted so to do, and that your orator and such persons as may inter- 
vene, as aforesaid, may be awarded such other relief as to a court of equity 
may seem proper.' 

"The complainant prays that the transactions complained against be an- 
nuUed, that a restitution of the assets of the Loan Association be ' had, that 
an accounting between the défendants be had and taken, and also between the 
Loan Association and complainant and other stockholders similarly situated, 
that a receiver be appointed, and that the afCairs of the défendant Loan As- 
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Roeiation be wound up, and its assetê dlstrlbuted to those found ' entitled there- 
to, and for gênerai relief. 

"Later there was flled in court a pétition of intervention by 39 persons, 4 
of whoin claimed to be stockholders in the Loan Association, and tlie others 
elaimed to ha.ve been stockholders in such association, but liad previously 
exchanged their stock for stock in the Trust Company. AU thèse, in sup- 
port of their pétition to intervene, refer to complalnant's bill, and make ail 
the allégations thereof part of their pétition, except so much of paragraidi 
3 as relates exclusively to the complalnant. It Is further alleged that ail th& 
petitloners who had exchanged their stock in the Loan Association for stock 
in the Trust Company were induced to do so by fraud and deceit practlced 
on the part of those offlcers and directors of the two companies, and others 
in collusion with them, who were responsible for the sale and transfer of the 
Loan Assoclation's assets to the Trust Company, and that the transactions 
whereby such stock was exchanged were f raudulent and void ; the pétition 
setting out at great length and In détail the spécifie facts constltutlng the 
fraud. The petitioners further show the commingling of the assets of the 
two companies, and the insolvency of the Trust Company also, and pray 
that they and each of them be permitted to intervene, and as to those of them 
who hâve exchanged their stock that such exchanges be rescinded as fraudu- 
lent and void, and that they be reinstated to their former holdings, and other- 
wlse ail demand relief as by the complalnant's bill. Some time later three 
other pétitions for intervention were flled, by nonexchanging and exchanging 
stockholders to the number of T7, with like allégations as in the precedlng, 
and demanding like relief. 

"After answer and replication, the court made and entered its decree, 
finding: 

"Fiist. That certain of the interveners were still stockholders in the Loan 
Association. 

"Second. That certain others of the interveners had exchanged their stock 
in the Loan Association for stock In the Trust Company. 

"Third. That the Loan Association was, about the month of March, 1911, 
insolvent, and that the Trust Company was organized by those in control of 
the Loan Association, the purpose of said organization being to take over the 
assets and properties of the Loan Association and to engage in business for 
itself. 

"Fourth. That as to interveners and other nonconsenting stockholders of 
the Loan Association, who had not transferred their stock for stock in the 
Trust Company, the said transfer of assets and property was unlawful and 
invalid, and not binding upon them. 

"Fifth. That pursuant to such purpose ail the assets and properties of the 
Loan Association were transferred to the Trust Company, which latter Com- 
pany and its offlcers bave dealt with them as their own, and hâve confused 
and inseparably commingled such assets and properties with those of the 
Trust Company, so that it is impracticable and impossible to direct and en- 
force a. retransfer of the assets and properties of the Loan Association, and 
the profits thereof. 

"Sixth. That the exchanging stockholders were Induced to make the ex- 
change of their stock through false représentations, and it is decreed that 
such stockholders, and each of them, be restored to their original status as 
stockholders in the Loan Association. 

"Seventh. And to the end that the rights of ail of the interveners herein 
and of the outstanding stockholders In the défendant Loan Association, who 
never exchanged their stock therein for stock in the défendant Trust Com- 
pany, may be adequately preserved and protected, the court hereby conflrms 
to the défendant Trust Company, and adjudges that complète title is vested in 
the défendant Trust Company of , In, and to ail of the assets and properties of 
whatsoever kind or nature heretofore owned by the défendant Loan Associa- 
tion, subject only to the lien and charges hereinafter specified. 

"Eighth. And for the further protection, of the rights of the said inter- 
veners and the said stockholders In the défendant Loan Association who never 
exchanged their stock therein for stock in the défendant Trust Company, the 
court adjudges and détermines that ail of the assets and properties now or 
hereafter owned or acquired by the défendant Trust Company be, and they 
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hereby are, impressed with the trust and lien in favor of each of the said in- 
terveners named hereln to the extent and amount set opposite the names of 
each, and in favor of the stockholders In the défendant Loan Association 
who never exchanged their stock therein for stock In the Trust Company for 
the amounts heretofore pald in by such last-named persons in the following 
names and amounts [settlng them out]. 

"The remaining paragraphs deal with directions to the temporary receiv- 
er, the disposition of counsel's and receiver's compensation, and the appoint- 
ment of a permanent receiver for both the Loan Association and the Trust 
Company, with directions to such permanent receiver, after payment of cer- 
tain costs and allowances, to 'pay pro rata in equal shares to each and ail 
of the interveners hereln and to the stockholders of tbe défendant Ix)an As- 
sociation named In the preceding eighth paragraph such sums of money as 
may be received by such permanent receiver until the said interveners and 
the said nonexchanglng Loan Association stockholders named in the pre- 
ceding eighth paragraph are paid In full the amounts set opposite their re- 
spective names herein,' and the balance, if any remain, to the Trust Com- 
pany. 

"Thls decree was entered February 27, 1913. The term of court expired 
April 5, 1913. On that day, but after the adjournment of the court for the 
term, J. L. Waring and a number of others, ail of wliom, except one, namely 
John Wagner, were stockholders in the Trust Company, but had theretofore 
exchanged Loan Association stock for their Trust Company stock, filed a pé- 
tition in intervention, adopting the allégations of complainant's bill, and 
also the allégations of the pétitions of the preceding interveners, whereso- 
ever applicable, and prayed that the decree of February 27, 1913, be set aside 
and held for naught, and that the case be referred, and that they be aUowed 
to intervene, and for relief on a like basis as preceding interveners, but 
further that an accounting be had between the Loan Association and the 
Trust Company, and for other relief. Later, about July 15, 1913, thèse peti- 
tloners and many others filed another pétition in the cause, seeking practically 
the same relief. StlU later, to wit, on March 12, 1914, the cause having been 
brought on for hearing, the court directed a modification of the decree of 
February 27, 1913, and the restoration of the assets and property of the 
Loan Association by the Trust Company, and a vacation of ail contracts and 
agreements between the companies, wliereby such assets and property were 
transferred to the Trust Company, that an accounting be had before the 
standing master, and that the petitioners be allovved tp intervene." 

Upon that record, in denying the writ applied for, this court said, 
among other things : 

"The manifest theory and purpose of the original bill is and was, first, to 
Tedress a wrong done by the I^oan Association, its stockholders particlpating 
therein, and its directors and otticers, in fraudulently, and without légal or 
rightful authority, transferring its property and assets to the Trust Company ; 
and, secondly, to wind out the affalrs of the I^oan Association, it being al- 
leged that it was insolvent and disabled from contlnulng further with the 
business for which it was organlzed and incorporated. Very naturally, the 
lirst relief vi'as to reeover back the properties that had gone into the hands 
of the Trust Company fraudulently. This must needs be for the benefit of 
the corporation, the Loan Association, as a corporate entlty, and not for the 
Individual benefit of the stockholders, or, in a more limited sensé, for the stock- 
holders suing. * * * Now, advancing further in the analysis of the 
the sale and transfer of ail of the assets of the défendant Loan Association 
cause and the parties, we find there are two classes of stockholders, namely, 
those who hâve not exchanged their stock in the Loan Association for stock 
in the Trust Company, and those who hâve exchanged their stock, but who 
seek to be relnstated in their original rlght. Thèse latter, such as hâve aj)- 
peared, came in by Intervention. But many others of the same class dld not 
come in or seek to Intervene prlor to the entry of the decree, and they are 
not taken care of by the decree, as it takes care of many nonexchanglng 
stockholders not made parties to the suit either as plaintlfEs or by interven- 
tion. * * * Now, in View of the law and the practice in such cases, con- 
sidering the nature of the suit and the scope of the pleadings, najnely, 



700 235 FEDEEAL REPORTER 

eventually to wlnd out the business of the I^nn Association (developlng 
really Into a receivershlp for the Trust Company), that many of the ex- 
changing stockholilers were not protected by the decree, and that the credi- 
tors of the Loan Association are not taken Into account, nor were they 
glven an opportunity In any way of conilng in and establlshing their rlghtful 
clalms and demands, \ve are of the opinion tliat the court was without au- 
thority to malie and enter a decree foreclosiug and precluding their rights 
in the preniises. The decree of February 27, li)13, in efEect does that, and 
we hold, therefore, that the decree of Mardi 12, 1914, was not beyond the 
jurisdlction of the court to make, and should not be expunged. 

"We corne to thls conclusion not unmindful of the reasonlng of counsel 
that the decree provides for ail the nonexchanging stockholders, as if the ex- 
changlng stockholders — that is, those who had exchanged their stock in the 
Loan Association for stock in the Trust Company — were not strictly entitled 
to corne in and be made parties to the suit. But the intervenlng pétitions 
disclosed the fact that there was a large number of : exchanging stockhold- 
ers entltlèd to essentially the same relief as the nonexchanging stockholders, 
and, while not absolutely of the same class, that they were similarly situated, 
and it beeame at once manlfest that the suit could not be equitably disposed 
of without extendlng to them the same privilège as to the nonexchanging 
stockholders. Their interests ought therefore to hâve been conserved as well, 
or the proper steps taken to prevent them from further participation, should 
they not make known their demands. 

"We may add, by reason of the point belng strongly urged by the respond- 
ent, that we are firmly impressed that it was not beyond the power and ju- 
risdlction of the court to déclare the Trust Company trustée of the property 
and assets of the Loan Association, and to impress a lien upon the property 
in favor of the stockholders. The remedy is a common one, and well within 
the scope of the relief grantable under the pleadlngs. Erie K. Oo. v. Dial, 
140 Fed. 689, 691, 72 O. C. A. 183 ; Jones v. Missourl-Edison Electric Co., 144 
Fed. 765, 778, 75 C. C. A. 631 ; Smith v. Township of Au Grès, Mich., 150 
Fed. 257, 261, 80 C. C. A. 145, 9 L. K. A. (N. S.) 876." 

In the présent suit it appears from letters written by the secretary 
of the Loan Association to the complainant in the summer of 1911, 
and introduced in évidence by the latter, that the complainant was at 
that time endeavoring to vvithdraw from the Loan Association the 
money for his stock, although the latter had not then matured, and 
the complainant himself testified that in the latter part of 1911 he 
heard that two of the officers of each of the corporations — Edwards 
and Le Baron — were contemplating the merging of the assets of 
the Loan Association with the Trust Company, and that Le Baron 
came to El Paso, where complainant resided, to see whether he would 
exchange his shares in the Loan Association for the same number 
of shares in the Trust Company. "I told him," said the witness, "that 
I did not want to change my shares and he assured me that I would 
get my shares about the Ist of January and they told me that it had 
not matured. Then I came to Phœnix myself and saw them. They 
did not pay the stock, and I made inquiries and discovered that the 
examiner had withdrawn and thrown out a certain amount of loans 
that they had made, and that had reduced the value of ail the stock 
so that it had not matured." The complainant further testified as 
foUows: 

"Q. Didn't you just testify that some offlcers of the Arizona Mutual told 
you thât, because of the state auditor's directing that certain securitles should 
be strlcken from the assets because they were not good securitles, they were 
unable to pay matured stock at Its maturity? A. They could pay up to the 
value of the stock according to the value on the books. I came hère with 
the Idea of getting the cash payment for my stock at its matured value, but 
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Mr. Olsen tokl me that it had not matured. It was only worth $5,532 instead 
of $6,000. I dld not wait until it matured. I sold it right tliere and then. 
I did not know whether the Loan Association had the money to pay it or not. 
Tliey said they couldn't, accordlng to their by-laws, déclare ttie stock matured 
until it was matured. I said tlie reason it did not mature was because the 
bank examiner took out certain loans. I dld not ask whether the Arizona 
Mutual had money in Its treasury to pay off matured stock at its maturity. 
What I wanted to know was whether my stock had matured so I could get my 
money. I already testlfled exactly what the offlcer told me — that the bank 
examiner threw out certain loans which reduced the value of the stock- 
holders' stock. I niade no other inquiry as to the flnancial condition of the 
Arizona Mutual, except of Mr. Christy, who claimed he was a stockholder of 
the Mutual. I am a bookkeeper. I only went to the books to which I could 
get access. I did not ask to see the ledger and account books. I only asked 
to see the stockbooks, to see who the stockholders were. I had no talk with 
Edwards about his plan to secure stock of the Arizona Mutual for the Arizo- 
na Trust Company. When Mr. Le Baron was in El Paso, he told me that he 
wanted to exchange my stock." 

It is perfectly clear, we think, from the complainant's own testi- 
mony, that he was well aware that the Loan Association was unable 
to pay its obligations to him prior to his sale of his stock in that cor- 
poration to the Trust Company, in considération of the promissory 
note of the latter company secured by the collaterals that hâve been 
mentioned. Obviously he thereby secured an unlawful préférence oyer 
the other shareholders of the insolvent Loan Association, which, as 
has been seen, had long before undertaken tfi sell and transfer ail 
of its assets of every kind to the Trust Company — a part of which 
assets are those involved in the présent suit. To sustain the appel- 
lant's exclusive claim to them would be to subordinate to that extent 
the rights of ail of the other stockholders of the insolvent associa- 
tion, which would be manifestly contrary to the well-established law 
upon the subject. Aldrich v. Gray, 147 Fed. 454, 77 C. C. A. 597, 8 
Ann. Cas. 832 ; Standard Savings & Loan Association v. Aldrich, 163 
Fed. 216, 89 C. C. A. 646, 20 L. R. A. (N. S.) 393, and the numerous 
authorities cited in those cases. 

The judgment is affirmed. 



TERRY V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. October 3, 1916.) 

No. 2847. 

1. Criminal Law <S=3639(3) — Criminal Pbosbcdtion — Procédure — Appoint- 

MENT of Spécial Prosecutor. 

In a prosecution against a bankrupt for knowingly and fraudulently 
conceallng from his trustée property belonging to his estate, the trial 
proceeds not under the state act but under the fédéral Act June 22, 1870, 
c. 150, 16 Stat. 162, and Act June 30, 1906, c. 3935, 34 Stat. 816 (Comp. 
St. 1913, § 534), and no complaint can be made that the attorney who 
represented the petitionlng creditors was duly appointed spécial assistant 
to the United States district attorney and participated in the prosecution, 
though, under the state practice, such proceeding would hâve been 
improper. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 1487, 1488, 
1490, 1491; Dec. Dig. <g=639(3).] 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Bankbuptct ®=4E)5 — Offenses — Evidence. 

In a prosecution against a bankrupt for knowingly and fra.udulently 
concealing property f rom his trustée, évidence held suflicient to take the 
case to the jury and warrant conviction. 

[Ed. Note. — For otlier ca.ses, see Bankruptcy, Cent. Dig. § 912 ; Dec. 
Dlg. <SS=>495.] 

In Error to the District Court of the United States for the East- 
ern District of Michigan; Clarence W. Sessions, Judge. 

George W. Terry was convicted for knowingly and fraudulently 
concealing, while a bankrupt, from his trustée, property belonging to 
his estate in bankruptcy, and he brings error. Affirmed. 

N. C. Bigelow, of Détroit, Mich., for plaintifif in error. 
Clyde I. Webster, U. S. Atty., and B. B. Selling, Sp. Asst. U. S. 
Atty., both of Détroit, Mich. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. Terry, the défendant below, was indicted, 
convicted, and sentenced for knowingly and fraudulently concealing, 
while a bankrupt, from his trustée, property belonging to his estate in 
bankruptcy. He seeks a reversai of the judgment rendered against 
him. On December 24, 1907, his stock of goods, which was insured 
for $8,000, was substaijtially destroyed by fire. Aside from some un- 
certain small sums owing for household and living expenses, wages due 
clerks, ànd a bank indebtedness slightly in excess of $1,800, ail of 
which liabilities he paid, he owed his merchandise creditors more than 
$5,400. By suffering a déduction bf one per cent., he coUected on his 
insyrance policies, by January 10, 1908, $6,000. He also claims to hâve 
received $500 from a brother-iri-law for, his equity in a f arm, and $500 
from a son-in-lâw for the unconsumed portion of his goods. On Jan- 
uary 11, he wrote his creditors thafthe Insurance corapanies had taken 
advaûtage of the 60-dây clause in their policies, but that when a full 
settlement was made he would at once inform them. On the follow- 
ing day, on account, as he claims, of the ill health of himself and wife, 
having reduced to cash the several payments made to him and the sums 
received from his son-in-law and brother-in-law, he and his wife left 
for California, but without giving any information as to his destina- 
tion, unlessto his immédiate relatives. The cash carried with him on 
his person must hâve been more than $4,000. Excepting $490, he did 
not at any time deposit in bank any of the money received by him. 
He obtained possession of his funds sq deposited by delivering checks 
to his daughter and son-in-law, who cashed the same and delivered 
to him the prôceeds. He did not take with him a list of his creditors 
or any statement of how much he owed them, or "think very much 
about it." He was unable to give any reason why he did not pay his 
merchandise creditors after the fire, other than that there was a panic 
oii and money was hard to get, and, considering the condition of his 
wife, he did not think it was right to use up ail of his money, self- 
preservation being the first law of nature. He visited various points 
in California, and in late January went to Callexico on the Mexican 

©::}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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border, where he claims some one took from him, when he was intoxi- 
cated, about $3,000, leaving him only his return ticket to Redlands and 
a few pièces of silver. At another time he states he does not know 
what became of that sum. He made no effort to ascertain how it dis- 
appeared, if it did so, or to recover it. He claims to hâve been drink- 
ing and dissipating heavily ever since the.burning of his store occurred 
— a course of conduct hardly conducive to the restoration of alleged 
broken health. Af ter his return to Redlands, he assigned to his brother 
his two remaining insurance policies, for which he received some time 
in January, $1,800, which, he says, he kept in a trunk at Redlands and 
spent in traveling about and in satisfying expenses of himself and 
wif e. He is unable to détail, except in a single instance, any place they 
visited, or to name a single hôtel at which they stopped. 

A pétition in bankruptcy was filed against him on March 6th. Ten 
days later adjudication was had. A trustée in bankruptcy was elected 
April 21st. He knew of the bankruptcy proceeding as early as April 
16th, for on that day he aided his wife in proving a claim against his 
estate. He did not give his wife any part of the funds which he at 
any time received, or, while in California, do any thing toward earn- 
ing a livelihood. AU efforts in that direction were made by his wife, 
to whose ill health he mainly attributes his going to California. He 
dénies having possession of any funds belonging to his estate on or 
after the date of the élection of the trustée in bankruptcy; but, except- 
ing about $200 expended on the wardrobe of himself and wife, wholly 
fails to account for his money other than as above stated. 

[1] Defendant's main reliance for a reversai rests on the fact that 
the attorney who represented the petitioning creditors, the receiver 
appointed by the court, and the trustée in bankruptcy, aided, as a duly 
appointed spécial assistant United States district attorney in the prose- 
cution of the case against him, taking an active part in the trial, al- 
though not as matter of fact (so far as shown) appearing before the 
grand jury. There is no claim that such assistant was paid for his 
services in this case otherwise than by the government, nor is his con- 
duct upon the trial criticized. Under the law of Michigan, such coun- 
sel would bave been disqualified from so acting. Howell's Mich. Stat. 
§ 1158; Meister v. People, 31 Mich. 99; People v. Hurst, 41 Mich. 
328, 1 N. W. 1027. The appointment, however, was made and the trial 
proceeded, not under the Michigan act, but under the fédéral statute, 
which imposes no such restriction. See Act of June 22, 1870, c. 150, 
16 Stat. L. 162; Act of June 30, 1906, c. 3935, 34 Stat. L. 816; U. S. 
V. Rosenthal (C. C.) 121 Fed. 862, 872 ; U. S v. Twining (D. C.) 132 
Fed. 129, 132; Browne v. U. S., 145 Fed. l, 4, 76 C. C. A. 31 (C. C. 
A. 2). A writ of certiorari was denied in the last-named case, 200 U. 
S. 618, 26 Sup. Ct. 755, 50 L. Ed. 623. The error assigned is with- 
out merit. 

[2] There was ample évidence to carry the case to the jury. The 
verdict is irreconcilable with any theory other than the jury's disbelief 
of the defendant's évidence. Its rejection required his conviction. A 
critical analysis and a more extended statement of it would not be help- 
fui either to the bench or the bar. Its inconsistencies and unsatisfac- 
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tory character are manifest and justify the conclusion reached by the 
jury. - 

The remaining 28 assignments go to either the introduction or the 
exclusion of évidence. We hâve carefully examined ail ot them and 
find no error. 

The judgment of the District Court is affirmed. 



TJNITBD STATES v. MAHAFFET (COOPER, Tntervener). 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1916.) 

No. 2738. 

1. Pd^lic Lands <S=120 — Patents — Homestead Enteies — Vacation. 

lu a suit to cancel a patent to land issued under tlie Homestead Law 
(Act May 20, 1862, c. 75, 12 Stat. 392), on the ground of fraud in the 
final proofs as to the entryman's résidence, évidence held to warrant a 
deuree dismissing the bill. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. S§ 332-335; 
Dec. Dig. ©=120.] 

2. Public Lands <©=5l20 — Patents — Pbesumptions. 

It is presumed that ail preceding steps retiuired to obtaln a patent to 
public lands hâve been observed ; and, in view of the importance and 
necessity of the stabillty of titles, a patent should be set aslde for fraud 
In proofs only where the fraud Is clearly established. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=>120.] 

Appeal £rom the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Suit by the United States against William A. Mahaffey, in which 
Nelson Cooper intervened. From a decree dismissing the bill, com- 
plainant appeals. Afïirmed. 

The United States brought thls suit in Decemher. 1909, against Mahaffey to 
cancel a patent for land in Montana issued to Mahaflfey under the Home- 
stead Law. The complaint alleged fraud in final proofs, in that the déposi- 
tions of Mahaffey and of bis witnesses were false as to the résidence ot 
Mahaffey and cultivation and Improvements made by him upon the land. 
As Mahaffey could not be found in the jurisdiction of Montana, order pro 
confesso was entered against him. Nelson Cooper intervened with an ansvver, 
and denied tliat Mahaffey's proofs, relating to his résidence and improvements, 
were false. Cooper also pleaded that he was an innocent purchaser from 
Mahaffey in good falth and for fuU considération, and that after purchase 
he had sold to one Heaton. After trial to the court, decree dismissing the bill 
was t>ntered. The United States appeals, and assigns that the court erred in 
finding the évidence insutlicieut to sustain the allégations of the complaint. 

T. W. Gregory, U. S. Atty. Gen., Burton K. Wheeler, U. S. Atty., 
of Butte, Mont., Homer G. Murphy, Asst. U. S. Atty., of Helena, 
Mont., and Frank Woody, Asst. U. S. Atty., of Butte, Mont. 

James A. Walsh, of Helena, Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] A 
brief summary of the testimony will suffice. Mahaffey made his 
homestead entry in April, 1899, and made final proof in June, 1904. 
Thèse proofs, which were taken before the land officiais at Great Falls, 

<Ë7^For other ca.'ies see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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Mont., were that Mahàffey built a cabin and established his résidence 
on the land in June, 1899; that his cabin was 16x18 feet; that the 
land was fenced; had a corral upon it; that the value of the improve- 
ment was $300; and that Mahàffey had resided continuously upon 
the land since he established his résidence thereon in June, 1899. To 
sustain the averments of the présent complaint that the original proofs 
in respect to thèse matters were false, the government introduced 
the testimony of five witnesses. One testified, in substance, that he 
lived vvithin a mile or two of the land; that he first saw the land in 
March or April, 1904, and that there was then an old log cabin on 
it, with big cracks between the logs, no window, door, or floor, no 
stove pipe in the roof; that there was no fencing on the land except 
on the east end, and no corral except some lambing pens belonging to 
Cooper, father of intervener; and that he never saw Mahàffey on the 
place. Two other witnesses said, in substance, that they knew the 
land in 1902, 1903, and 1904; that they had seen the cabin on the, 
land; that it had a dirt floor, was about 10x12 feet; that they had 
never seen Mahàffey or any one else living on the land, and saw no 
f ence except on the east side ; that there was a réservoir upon the 
place, the réservoir having been built after 1904. Another witness 
said that he knew the land in 1904; that the cabin then had no roof 
or floor or door or window, and that there were no other improve- 
ments, buildings, or fences of any kind, except a fence east of the 
land ; that he never saw Mahàffey on the land. A spécial agent of 
the General Land Office testified that he first saw the place in 1909, and 
then found a 10x12 log cabin on the land ; that at that time there 
was no floor, window, or door in the cabin ; that the land was then 
inclosed in the fields of Cooper, the intervener's father. 

To meet this évidence the intervener introduced four witnesses. 
The intervener's father said that he purchased the land from Ma- 
hàffey for the intervener ; that he saw Mahàffey on the land in 1900, 
and saw furniture in the cabin at that time; that the cabin had a 
board roof and floor, and that he (witness) had sold wire fence to 
Mahàffey to use upon the land; and that he saw a réservoir and 
ditch on the place. Another witness testified that he knew Mahàffey 
between 1900 and 1904 ; that the cabin, about 14x16 feet, was plas- 
tered, had a stove pipe in the roof, had a door and window, and that 
there was a réservoir and ditch and some fence on the land; that 
he had often seen Mahàffey, who had worked for Cooper under wit- 
ness in 1904, and observed Mahàffey "traveling tO' and from the di- 
rection of his ranch." Another witness, who had lived near the land 
for 25 years, described the Mahàffey place as rough land only fit 
for grazing, and said that the Mahàffey cabin had a stove pipe through 
a board roof ; that there was a floor, window, and door in the cabin 
in 1905 ; that there was a réservoir, ditch, and some fences on the 
east side; that Mahàffey was there, and "was considered a pretty 
good man in that community." Another witness for the intervener 
said that he knew Mahàffey ; that he had been upon the land several 
times when Mahàffey lived there; that he had been in the cabin 
(about 1905), and had stayed there several days ; that it was plastered 
between the logs and was furnished ; that there was a little corral and 
235 F.— 45 
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a ditch there; that Mahaffey kept some saddle horses, and was at 
the place whenever he was there. 

From this résumé of the testimony it will be noticed that there was 
a serious conflict in the évidence of the respective parties. Witnesses 
disagreed in respect to the actual inhabitancy of the land by Mahafïey, 
as to the nature and extent of the improvements, and particularly as 
to detailed facts which were important to enable the court to reach 
satisfactory conclusions. The case largely turned upon the credibility 
of the witnesses. The District Judge, in his opinion, commenting 
upon the testimony of the witnesses for the government, said that it 
was négative, that the opportunities of the witnesses for observation 
were few, and that their testimony was "hésitant and drawn out, 
modified, strengthened, and shaped by leading questions," and that 
little credibility and weight could be given it in the main. We can- 
not say that this judgment of the évidence of the government was 
inaccurate and ought to be overturned. The judge saw and heard the 
witnesses, and was in far better position than is this court to judge of 
the value of their statements, and we cannot say that the finding made 
is plainly against the évidence. 

[2] We must therefore affirm, under the rule that the case belongs 
to that class where, as laid down in United States v. Stinson, 197 
U. S. 200, 25 Sup. Ct. 426, 49 L. Ed. 724, the respect due to the 
patent, the presumptions that ail the preceding steps required by law 
hâve been observed before its issue, the importance and necessity of 
the stability of titles dépendent upon thèse officiai instruments, de- 
mand that the effort to set them aside, to annul them, or to correct 
mistakes in them should only be successful when the allégations on 
which this is attempted are fully sustained. Diamond Coal Company 
V. United States, 233 U. S. 236, 239, 34 Sup. Ct. 507, 58 L. Ed. 936; 
Connor v. United States, 214 Fed. 522, 131 C. C. A. 68. 

Afifirraed. 



In re JACOBS et al. 

JACOBS et al. v. HILLS. 

(Circuit Court of Appeals, Nlnth Circuit. October 9, 1916.) 

No. 2804. 

Bankbuptoy <S=3l36(2) — Conckalment or Asskts — Judgment — Pbopeiett. 
On a pétition by a trustée for dellvery of assets which the trustée aver- 
red the bankrupts had in their possession and under theii" control, the 
court found that the bankrupts, at the tlme of the flling of their pétition 
in bankruptcy and ever slnce, had in their possession and under their 
control certain merchandise, which they had concealed, and were then 
conceallng from the trustée, and that the bankrupts had présent ability to 
délirer such assets. HeU, that though two questions were involved, 
one that of the original concealment, and the other that of présent ability 
to dellver the property, the order is not improper as a matter of law 
because unltlng a finding on both questions, notwlthstandlng such or- 
der might be conclusive that the bankrupts were gullty of contempt in 
event of their fallure to dellver the property pursuant to the order of 
court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 235; Dec 
Dlg. (®=>136(2).] 

®=3For other case> see aame topic & KET-NUMBER in ail Key-Numberad Dlgesti & Indexe» 
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Pétition to Revise in Matter of Law an Order of the District Court 
for the Northern Division of the Western District of Washington; 
Jcremiah Neterer, Judge. 

In the matter of the bankruptcy of David Jacobs and Isaac Jacobs, 
copartners, doing business as Jacobs Bros. Pétition by S. T. Hills, as 
trustée, for delivery of assets claimed to hâve been concealed by David 
Jacobs and Isaac Jacobs, bankrupts. The order of the référée in 
favor of the trustée was affirmed, and the bankrupts pétition, under 
Bankruptcy Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 
1913, § 9608), to revise the order. Dismissed. 

In his pétition for delivery of certain assets tlie trustée alleged removal and 
concealment by the bankrupts, and that the bankrupts "hâve in their posses- 
sion and under their control" goods of whlch the trustée is the owner and 
to possession of which he is entltled. After hearlng before the référée, and 
thereafter upon hearing and reView, the District Court sustained the view of 
the référée, and found from évidence which satlsâed the court that the 
bankrupts, and each of them, at the Urne of the flling of their pétitions in 
bankruptcy, and ever since, and at the time that the court made its findings, 
had in their possession and under their control certain merchandise of the 
value of $3,189 belonging to the esta te, which assets the bankrupts and eacli 
of them had concealed, and was then concealing and withholdlng, from the 
trustée, and that the bankrupts had the présent abillty to délirer such assets 
to tlie trustée. The order conformed to the findings and conclusions, anft 
directed delivery to the trustée wlthin 20 days after entry of the order, unless 
appeal should be taken, in which event the bankrupts were given 20 days 
after the disposition of the appeal to comply. 

Walter Schafïner, of Seattle, Wash., and Romaine & Abrams, of 
Bellingham, Wash., for petitioners. 

Nelson R. Anderson and Wettrick, Anderson & Wettrick, ail of 
Seattle, Wash., and Hudson & Madison, of Bellingham, Wash., for 
respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The rec- 
ord discloses a careful analysis and review of the facts by the learned 
judge of the District Court. His findings were made upon évidence 
which he characterizes in his opinion as "clear and convincing," and 
which satisfied him beyond ail reasonable doubt that when the péti- 
tion in bankruptcy was filed and at the time of his décision the bank- 
rupts were in possession and control of the merchandise described in 
the order. 

Petitioners' principal point is that the court erred in finding that 
the bankrupts had a présent possession and a présent ability to sur- 
render and deliver to the trustée. The contention is that such a find- 
ing is not material or proper, and that the question of présent ability 
becomes material only in a contempt proceeding arising after failure 
to obey the order to deliver. Petitioners urge the importance of the 
point because, in Power v. Fuhrman, 220 Fed. 787, 136 C. C. A. 393, 
which was a contempt proceeding, this court held that a judgment of 
the District Court, not appealed from, which ordered the bankrupt to 
turn over, and which was based upon a finding that there was a prés- 
ent ability to perform, cstablished that at the date of entry of the or- 
der the money there in question was in the actual possession and un- 
der the control of tiic bankrupt, and was then being fraudulently con- 
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cealed and withheld. It is argued tliat the application of this rule to 
the présent case would lead to a situation where, if the bankrupts 
should fail to comply with the order under review and obédience to 
such order should be soûght to be enforced in contempt proceedings, 
the order and findings of the District Court would be conclusive against 
thèse petitioners, and that as a conséquence they would be prevented 
from having this court render judgment upon the question of their 
guilt. 

Petitioners cite Schmid v. Rosenthal, 230 Fed. 818, — - C. C. A. 

, where the Court of Appeals of the Third Circuit had before it for 

revîew a finding made by the référée in the District Court that the 
bankrupt "had and now has in his possession," and an order to pay 
over forthwith. The court distinguished that proceeding, which was 
one asking for an order , requiring money alleged to be concealed to 
be turned over, from a proceeding to punish for contempt, and said: 

"Nothing has been donc thus far except to ascertain what sum of money 
the bankrupt should hâve accounted for at the tlme of the adjudication, aad 
should hâve turned over to hls trustée afterward. • • * The findtng 
should hâve been restricted to the date of bankruptey, and should therefore 
be modified by striking out the words, 'And now has In hls possession,' and 
by substltuting therefor the words 'At the tline the pétition In bankruptey 
was flled.' " 

The court, approving Epstein v. Steinfeld, 210 Fed. 236, 127 C. C. 
A. 426, recognized two stages to a proceeding where a charge is that 
assets haVe net been accounted for: One as involvîng inquiry into 
what assets should hâve been in the bankrupt's possession or control 
at the time of the bankruptey ; and the other involving a détermina- 
tion whether or not the property required is still in the possession 
or control of the bankrupt, and whether he is physically able to deliver 
it to his trustée. We agrée that the proceeding may hâve the two 
stages, but if the two are covered by the one investigation and such 
inquiry has fairly responded to the averments of the pétition by the 
trustée that there is a présent possession and control, we see no xalïd 
reason for holding that as matter of law the findings and order re- 
sponsive to the issues tried should be nullified. In re Rosser, 101 Fed. 
562, 41 C. C. A. 497; In re Lans, 158 Fed. 610, 85 C. C. A. 432. 
It may be that inconvenience to the bankrupts will f ollow in the event 
of their failure to comply with the order, but we find no sufficient légal 
ground for disturbing the order in the respect complained of. 

Pétition dismissed. 



SUNDH ELECTEIC CO. t. GENERAL ELECTRIC CO. 
(District Court, N. D. New York. September 4, 1916.) 

1. Patents <S=>S — Requisites and Vauditt — Description or Invention. 

A patent is not granted for a resuit, but must intelligently deserlbe 
the means to be employed in produclng elther a ne\v resuit or an old 
resuit in a new or better way. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 7; Dec. Dlg. 

Ê33FOT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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2. Patents <@=3]61 — Consteictiox — Limitation of Priob Art. 

The prior art is always to be considered and given due weight in con- 
struing a valid patent and in aseertaining its seope. 

[Ed. Note. — For other cases, see l'atents, Cent. DIg. § 236 i/i ; Dec. 
Dig. <s=iei.] 

3. Patents i&^2'i(i — Infringement — Change of I'orm. 

To eonstitute Infringement, it is iiot necessary fhat tlie infringer use 
tlie forai of tlie patented structure, unless form be of the essence of tlie 
invention. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 372, 373; Dec. 
Dig. <S=>236.] 

4. Patent.s c®;:^;:!28 — Infringement — Electbomagnet. 

Tlie Lindquist patents, No. 744,773 and No. 764,608, each for an alter- 
nating current electroinagnet, botli held infringed by certain structures 
made by défendant and not infringed by others. 

In Equity. Suit by the Sundh Electric Company against the Gen- 
eral Electric Company. On application by complainant to make sub- 
ject to prior decree certain new structures made by défendant. Grant- 
ed in part. 

See, also, 198 Fed. 116, 204 Eed. 277, 122 C. C. A. 475, and 217 
Fed. 583. 

Ttiis niatter is now before tliis court on an application or motion to bring into 
tlie case and make subject to a prior decree of this court, which was affirmed 
by the Circuit Court of Appeals (Second Circuit), seven structures made by 
the défendant, each of which is alleged to infringe the Lindquist patents. Nos. 
744,773 and 764,608, dated November 24, 1903, and July 12, 1904, respectively, 
and spoken of as the senior patent and the junior patent. Each is for an 
alternating current electromagnet. Thèse patents vvere before this court on 
final hearing in this case and held valid and infringed as to the clalms in 
issue by the structure then before the court. (D. C.) 198 Fed. 116. The 
decree was aflirmed by the Circuit Court of Appeals, 204 Fed. 277, 122 C. C. 
A. 475, Lacombe, 0. J., Ward, C. J., and Noyés, C. J. Thereupon, and before 
the décision by the Circuit Court of Appeals, the défendant commenced mak- 
ing the alternating current electromagnets now alleged to infringe, where- 
upon the complainant, instead of instituting contempt proceedlngs, or bringing 
new suits, moved for a supplemental decree, bringing within the opération 
of the injunction heretofore granted herein the said devices so alleged to 
infringe. (D. C.) 217 Fed. 583. The application was presented on afiidavits 
and exhibits, and this court held the seven devices sought to be brought 
within the said injunction, and which enjoined a structure known hère as 
Eixhibit H, to be infringing devices, and granted the motion. (D. 0.) 217 
Fed. 583, supra. On the argument the défendant had intimated its désire to 
cross-examine the afflants in the case, wlio had made afiidavits in favor of 
the complainant on this motion as to the infringing character of the new de- 
vices known hère as Exhibits A, B, C, D, E, F, and G, and the court had 
indieated its opinion that such practice was just and proper, but as no ar- 
rangement was made for such cross-examinatlon, the court supposed the 
suggestion or request had been a.bandoned by défendant, and proceeded to 
décide the motion on such affldavits without cross-examinaticNi. The de- 
fendant then requested that no injunction issue, and that cross-examination 
by both parties be permitted. This request was complled with, and the re- 
spective parties, at a later date, cross-examined such of the said persons 
who had made affldavits they desired to cross-examine. Sonie additional 
prior art was placed before the court with testimony relating thereto, not 
on the question of the validity of the Lindquist patents or the infringing 
character of the device, Exhibit H (the original device alleged to infringe), 
but on the question of the construction or interprétation of such patents and 
their scope, and the question whether or not the new devices A to G, inclu- 

®=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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slve, Infriuge. The question is do thèse new devices Infringe such patents — 
the claims In issue — or elther of such patents, or, does either one of such de- 
vices infringe if ail do not? 

Emerson Newell and Alfred Wilkinson, both of New York City, 
for complainant. 

Fish, Richardson, Herrick & Neave, of New York City (Charles 
Neave, of New York City, of counsel), for défendant. 

RAY, District Judge. The cross-examination of witnesses, mostly 
experts, occupied several days, and the argument was full and com- 
plète; no limitation having been placed thereon, and the whole scope 
of the prior art and of the patents in suit was gone into. The de- 
fendant's brief contains 237 printed pages, and is profusely illustrated, 
and the court has had the benefit of seeing the practical opération of 
the devices in question, or some of them, accompanied by explana- 
tions from the experts on both sides. The experts differ radically in 
some respects, but I think the whole controversy may be reduced to 
the simple proposition, Must the complainant's patents be so narrowly 
and strictly construed as to permit others without inf ringing to make 
and use structures in which, operating on the same gênerai principle 
and prodùcing the same resuit as the device of the patents, the pull 
travels slightly from a center point to the right and left, or, in order 
to infringe the complainant's patents, or either of them, must the ré- 
sultant pull of the structures be constantly at one point and constant 
and uniform? 

Claims 1 to 4, inclusive, of the senior patent and claims 1 to 3, in- 
clusive, of the junior patent were in issue in this suit, and their 
validity has been established, as well as their meaning and scope, to 
an extent, as between thèse parties. Thèse claims read: 

Of the senior patent: 

"1. An electromagnet having a plurality of coils symmetrically dlsposed 
around a central axis, the indlvidual axis of eaeh of said colis being parallel 
to said central axis, and means for prodùcing currents of difEerent phase in 
said coils. 

"2. An electromagnet having a cyllndrical core and a plurality of symmet- 
rically disposed coils thereon, the said coils having their indlvidual axes 
parallel to the axis of said core, and means for prodùcing currents of dif- 
férent phase in said colis. 

"3. An electromagnet having a cyllndrical core, wlth symmetrically dis- 
posed pole-pleces at one end thereof, coils on said pole-pleces and means for 
prodùcing currents of différent phase in said coils. 

"4. An electromagnet having a cyllndrical laminated core wlth intégral 
symmetrically disposed pole-pieces at one end thereof, coils on said pole- 
pieces and means for prodùcing currents of différent phase in said coils." 

Of the junior patent: 

"1. An electromagnet having a polygonal core and a plurality of symmet- 
rically disposed coils thereon, the said coils having their Indlvidual axes 
parallel to the axis of said core and means for prodùcing currents of différ- 
ent phase in said coils. 

"2. An electromagnet having a polygonal core wlth symmetrically dis- 
posed pole-pieces at one end thereof, colis on said pole-pieces and means 
for prodùcing currents of difEerent phase In said coils. 

"3. An electromagnet having a polygonal laminated core vyith intégral sym- 
metrically disposed pole-pieces at one end thereof, coils on said pole-pieces 
and means for prodùcing currents of difEerent phase in said colis." 
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Claim 1 of the senior patent says nothing as to the shape of the 
core, while claims 2 and 3 of that patent call for a cylindrical core, 
and claim 4 for a cylindrical laminated core. Claims 1 and 2 call 
for a plurality of coils, in the one symmetrically disposed around a 
central axis, with the individual axis of each of the coils parallel to 
the axis of the core, and in the other for coils symmetrically disposed 
on the core and having their individual axis parallel to the axis of 
such core. Claim 3 calls specifically for symmetrically disposed pole- 
pieces at the end of the cylindrical core with coils thereon, and claim 
4 calls for intégral symmetrically disposed pole-pieces at one end of 
the cylindrical laminated core with coils thereon, and ail four claims 
call for means producing currents of différent phase in said coils. 

The claims of the junior patent call for polygonal core and a polyg- 
onal laminated core instead of a cylindrical core. 

Thèse parties hâve models showing cores with pole-pieces or legs 
thus: 

[1,2] It is seen that in each case we hâve pole- 
pieces, and that they are symmetrically disposed 
with référence to the common center. It is also 
évident that, if vve hâve coils on thèse pole-pieces 
energized by alternating currents so as to attract 
or take hold of the armature ail of same phase, 
ail acting together in pulling and letting go, we 
would hâve a constant pounding called "chatter- 
ing" and caused by the incessant pounding of the 
corè or legs against the armature. It is also évi- 
dent that if we hâve out of phase currents so 
that pôles A and B pull or attract when C and D 
let go, and C and D attract and hold when A 




and B let go, we will hâve largely, if not entire- a=i □ n cb 
ly, done away with the chattering. The sum of c o 

the pull is centralized. It is also self-evident that 

symmetrical disposition and arrangement of the pole-pieces is unavail- 
ing, unless we hâve such a symmetrical action and pull of the currents 
as will exercise a uniform and a substantially constant attraction and 
pull on the armature at the central point or axis of the whole. If in 
Figs. 1 and 2, A and C hold and pull while B and D let go, or in Fig. 
3, A and C hold while B and D let go, we will hâve chattering. If, how- 
ever, A and B hold while C and D let go, we will hâve less chatter- 
ing or none. This is merely illustrative. The essential thing and dom- 
inating idea of thèse patents are a substantially uniform distribution 
of symmetrically balanced magnetic forces, and such geometrical sym- 
metry only as is necessary to secure this. We must hâve the electrical 
pull symmetrical and substantially uniform, and if this be so, then the 
geometrical arrangement is of little or no conséquence. But to secure 
the former the latter is more or less essential. At this late day it is 
settled that a resuit is not patentable, but means for producing a re- 
suit may be. A patent must intelligently describe the means to be em- 
ployed in producing either a new resuit or an old resuit in a better 
way or a new way. The prior art may anticipate, and it may not, but 
it is always to be considered and given due weight in construing a 
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valid patent and in ascertaining its scope. If a pioneer, it covers and 
protects everything within its gênerai scope which opérâtes in the sanie 
Way to produce the same, or even a better, resuit, provided the élé- 
ments of the patented structure are ail présent. Every patent is to 
be construed in the light of legally knovvn structures and devices ex- 
isting at the time the patent was applied for. In determining the true 
scope of a patent we are to place ourselves back in the same light the 
inventer had, or which the law says he had, whether he saw it or not. 
Hère the problem was to use alternating currents in electromagnets, 
and when energized by such currents to not only attract the armature, 
but hold in position by a substantially constant pull and without chat- 
tering. 

[3] To constitute infringement it is not necessary that the infringer 
use the form of the patented structure, unless form be of the essence 
of the patent, and hence mère changes in form do not avoid infringe- 
ment, except in the case mentioned. If ail the éléments of a com- 
plainant's valid patent are used by another so combined and arranged 
as to produce the same gênerai resuit as the patent, operating in the 
same way and in obédience to the same laws, we hâve infringement, 
even if there be some variation in arrangement which makes the resuit 
imperfect. Of course if this departure be a return to the prior art, 
and but a use of the prior art, then the alleged infringing structure 
is not within or covered by the patent. This, as I understand, covers 
the contention of the défendant hère. Some new références are cited, 
and évidence relating thereto was permitted as bearing on the question 
of infringement, for if defendant's magnets are in substance the same 
as the prior art, then they cannot infringe Lindquist. 

[4] The new citations or prior art, not before this court either on 
the final hearing of the original suit or the motion for a preliminary 
injunction, are the Tesla patents. No. 511,5.S9, No. 416,193, and No. 
381,968; Thompson patent. No. 428,650; Fleming patent. No. 430,- 
898; French patents. Nos. 308,145, and 322,254; Electrical Review 
Publication of November 29, 1910; and Publication Le Génie Civil. 
Thèse two French patents and the two publications show magnets 
attracting an armature and holding it to a core. The others do not. 
The Thompson and Tesla patents are for electric motors which rotate 
an armature in à direction transverse of the magnetic core. The 
Thompson patent sliows a shading coil, and the patent is for the rota- 
tion of a disk in a meter or motor. Tesla is for a motor device. Mr. 
Waterman says, in substance, that Thompson zvould he defendant's 
structures D or E, if the core were movable, but it is not. This he 
admits. Neither Thompson nor Tesla ever suggested in the art that 
they could be used as an alternating current traction magnet. It is ob- 
vious that the Fleming patent owned by défendant has little, if any- 
thing, to do with this controversy. Unitary core structure and mag- 
netic symmetry are absent. It is said — and I think correctiy said — that 
the pull would shift about in a circle. The Scott patent an'd Schuckert 
were both fully considered in this court and by the Circuit Court oî 
Appeals originally. Scott is a three or a four legged structure, ener- 
gized by three phase currents, and the résultant pull shifts from side 
to side. One or more of defendant's witnesses admits that the pull 
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shifts. Is it substantialîy a central pull? I think not. It would be a 
waste of time to go through ail the defects of this and the French pat- 
ents which are pointed out in the testimony and not disproved, and 
which differentiate them from Lindquist. But défendant sa,ys that 
in its structures, A to G, inclusive, the pull shiits, and therefore they 
are of the prior art, and not within the Lindquist invention when prop- 
erly construed, which demands a pull that does not or will not shift 
at ail. Defendant's magnets. A, B, and C, alleged to infringe, hâve 
magnetic symmetry exact, except that in the large magnets the pull 
shifts one-fourth of an inch away from the center. Magnets D and 
E, because of a reluctance introduced by a curved upper surface caus- 
ing the magnetic flux to crowd to the center, hâve substantialîy perfect 
magnetic symmetry and magnets F and G, which are furthest away 
from infringement, hâve, substantialîy. magnetic symmetry at the busi- 
ness end or main pôle where a shading coil is located. The three- 
legged Scott and French patents. Nos. 308,145 and 322,254, are fairly 
illustrated, as is the pull, quite simply. 

Energize pôles A and B while the current at 
leg C is at zéro and the pull will center at E. 
Now energize B and C while the current at pôle 
A' is at zéro, and the pull will center at E. In 
short the pull is traveling or shifting from E. 
to F and back again. The defendant's struc- 
tures do not hâve this shift in pull except to a slight degree. 
Defendant's magnet F may be roughly illustrated as follows : 

This magnet has a pivoted 
armature, indicated by A and 
R, and a shading coil, indicated 
by small c and the slot to receive 
same eut in C, which indicates 
the laminated core, the laminat- 
ed armature being indicated by 
A. The laminîE are clamped to 
a central rib, indicated by R, 
which rib forms their support 
and a means for pivoting the armature. The laminations of this mag- 
net are made of silicon steel, not in use when the patents in suit 
were applied for, and it is conceded it has a higher electrical résist- 
ance than ordinary steel, and is less subject to eddy currents, which 
are troublesome when shading coils are introduced. The windings 
of the energizing coil are on pôle 1 (F-1), and the introduction of 
the shading coil, small c, in etîfect to an extent divides the pther pôle 
into two pôles, indicated as F-2 and F -3, and it is conceded the effect 
is the same as if the slot were extended to near the base of the core. 
We hâve a single phase alternating current which energizes the coil 
on pôle 1, and sets up a single phase magnetic flux which passes to 
the armature and attracts same towards the pôle faces. It will be: 
noted in the illustration above that pôle 1 does not contact with the 
armature, while the othèr pôles do. When the coil around P-î is 
energized, the magnetic circuit is up into the armature, and then fol- 
lows the laminations of the armature,^, tô the pôles 2 and 3, and 
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down into them and the laminations of the core C, and back to the 
lower extremity of pôle 1. The copper wire, small c, is carried 
through the slot to the support on which the magnet is mounted, and 
is closed by a résistance which is ad j astable. It is testified by com- 
plainant's witnesses, and is conceded by the défendant, that the elec- 
trical effect of this shading coil is the same as though made of a 
shorter turn of wire and closely surrounding the pôle 3, assuming the 
slot to be eut deeper. That portion of the magnetic flux which is 
opposed by the shading coil in its path will lag behind, and is, of 
course, dephased. Witiiout the shading coil there would be two 
pulls on the armature, one at pôle 1, the left-hand leg, and one at 
the right-hand leg (now with the shading coil, pôles 1 and 2). Thèse 
pulls emanate from the coil around the left-hand leg, and hence with- 
out the shading coil would be substantially in phase with each other, 
and both pulls would corne at the same time, and the "let go" would 
corne at the same time, and we would hâve chattering. With the 
shading coil dividing the right-hand leg into pôles, 2 and 3, and one 
of thèse dephased, we hâve three pulls, one at pôle 1, one at pôle 2, 
and the other at pôle 3, and as one pôle is out of phase with the 
other, there is a constant pull on the armature, more or less, and 
hence chattering is avoided up to a certain point certainly. Of course 
if the shading coil were not introduced into the structure, the magnetic 
flux in the face of the right-hand leg (as a whole) would be substan- 
tially symmetrical. It is unnecessary to say that shading coils were 
old in the art. The contention of the défendant, as I understand, 
is that in structure F, we hâve a magnet made up of three pôles, ail 
in a straight line operated on a single phase circuit, and that the ré- 
sultant of the magnetic pull of defendant's magnet F does not remain 
at a fixed point, but is constantly shifting from a point near the mid- 
dle of the right-hand leg to a point near the edge of the windings on 
the left-hand leg. It is obvions that in magnet F the pôles 1, 2, and 
S are not symmetrically spaced as the distance from i to ^ is much 
greater than from 2 to 3. This, of course, is not the structure of the 
French patent, nor is it the structure of Lindquist as described by 
him. In the French patent the pôles are equally spaced, and Lind- 
quist symmetrically disposes his pôles. However in magnet F, pôles 
2 and S are in effect symmetrically arranged or spaced as to each 
other, although out of phase with pôle 1, and both contact with the 
armature, while pôle 1 does not contact therewith. Each pôle bas 
a magnetic circuit of some sort, but thèse are not equal. This is 
obvious. There can be no chattering at pôle 1, as the pôle face does 
not contact with the armature. It seems to be conceded that in the op- 
ération of magnet F there is no chattering, of any account at least, 
up to a certain point, and that after that point is reached there is 
chattering more or less, as at a load of 50 pounds and more, although 
this magnet will support a load of 65 pounds. I take it that a mag- 
net not within the claims of Lindquist hère in issue does not infringe, 
even if not within the claims of the prior art patents. But the op- 
ération of the magnet F with the shading coil introduced is that when 
the coil at pôle 1 is energized the magnetic current passes up into the 
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laminations of the armature and along to pôles 2 and 3 and then 
down, a part of the current meeting the copper wire, or shading 
coil, and there is then set up another current around this shading coil 
point of contact which lags behind the main current and affects the 
whole of pôles 2 and 3, when but for this they would be at zéro, and 
causes both to be out of phase with pôle 1 when at zéro and pulling 
on the armature when pôle 1 is not, and as a conséquence at one 
point of time pôles 2 and 3 are in effect two pôles, but at another 
point of time one pôle, or an entire pôle afifected by the out of phase 
current. This causes pôles 2 and i to hold on the armature when 
pôle 1 is at zéro. The air space between pôle 1 and the armature is 
purposely left, for if not left when the current is shut ofif, the switch 
would not open. In this structure, magnet F, when the main coil 
current passes through zéro, the shading coil is to do, and does, its 
work. 

The lyindquist patent, as we hâve seen, calls for a "substantiaily 
constant pull," with a "plurality of coils symmetrically disposed 
around a central axis, the individual axis of each of said coils being 
parallel to said central axis.' This is an electrical device operated 
by an alternating electric current, and magnetic symmetry and mag- 
netic parallelism was in the mind of Lindquist, and that is the spirit 
and gist of his invention. Geometrical symmetry and geometrical 
parallelism in the absence of magnetic symmetry and parallelism would 
accomplish nothing, and this court and the Circuit Court of Appeals, 
with référence to thèse claims in issue, hâve decided that a device 
of this kind having the magnetic symmetry and parallelism of Lind- 
quist are infringements. Change the form of the structure as much 
as we please, but do it in such a manner as to leave a plurality of 
coils symmetrically disposed around a central axis with the individ- 
ual axis of each of the coils parallel to the central axis, and we are 
within Lindquist. If I understand the contention of the défendant, 
it is, with other things, that Lindquist not only describes, but ex- 
pressly calls for, a laminated cylindrical core in claim 4 of the senior 
patent and claim 3 of the junior patent, made up of laminations con- 
centric with the support described in the spécifications, and for the 
reason so much stress is laid on the language used in the description 
of the magnet described in the spécifications, I assume the defend- 
ant's counsel claims Lindquist had in mind a core with concentric 
laminations in ail the claims. But this is neither said in the patent 
nor in the claims of the patent. It was not incumbent on Lindquist 
to describe every form of structure which could be used in practic- 
ing his invention, and he is not confined to one structurally like or in 
form similar to the one described by him. If the alleged infringing 
structure has a plurality of coils symmetrically disposed (magnetically) 
around a central axis and the individual axis of each of such coils 
is (magnetically) parallel to the central axis, and we hâve a "sub- 
stantiaily constant pull" and an absence of chattering, we hâve Lind- 
quist. It is hardly necessary hère to point out the différence between 
"humming" and "chattering" in thèse structures. As already , stated, 
when the face or faces of the core and of the armature come together 
with force, a noise is made, and if this is rapidly repeated, we hâve 
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what is known as "chattering." Take a number of thin pièces of 
métal (laminations) and place them side by side and either clamp them 
firmly or rivet them together, and, as it is impossible to hâve perfect 
constant contact at ail points of the adjacent flat laminae, vvhen we 
apply an electric current, we get a jarring of the one sheet against 
another to a slight extent, and this causes a humming. In ail lami- 
nated cores there will be some humming. The défendant contends 
that Lindquist's invention and contribution to the art consists : (1) 
In providing a concentrically wound core forming a "cylindrically 
laminated core" ; (2) providing mathematically equal lengths of paths 
of the magnetic circuits in which ; (3) the expansion due to heating 
is radial, so as not to distort the pôle faces out of their proper plane, 
and which when it occurs produces chattering; and, also, (4), in 
which form wound coils may be used instead of expensive hand 
wound coils. Défendant 's counsel says : 

"The invention — the contribution to the art — is found in the form of the 
core which has the structural and functional advantages just referred to." 

It cannot be doubted that Lindquist bas thèse advantages to an 
extent in the structure which he describes in his patent, but this court 
cannot agrée with the contention of défendant that therein lies the 
entire invention of L,indquist. It seems to me that Fig. 5 of Lind- 
quist's senior patent sets at rest the proposition that his patent calls 
for and demands a constant uniform pull of the same magnitude at 
a particular and fixed point at ail times. In Fig. 5 of the patent, we 
bave a magnet with three pôles symmetrically disposed and having 
the axis of each parallel with the central axis of the whole. We will 
indicate this thus : 

Assume we bave suitable windings and connections 
and one pôle must be out of phase with the two others 
to get a constant pull. If pôles A and C pull when 
B is at zéro, it would seem clear enough that the ré- 
sultant pull would be somewhere on the line AC, and 
when C and B pull and A is at zéro, the pull would 
seem to center at a point on the line CB, and when B and A pull 
and C is at zéro, it would seem the résultant pull would be somewhere 
on the line BA. That is, while D is the central point of the whole, 
the résultant pull is not there, but shifts as from 1 to 2, and from 2 
to 3, or approximately so. Of course the currents rise and f ail grad- 
Ually and not abruptly, and it is useless to inquire just the line which 
the pull would follow in moving from point to point, but it seems 
clear the point of résultant pull would not center at D at any time. 

Nonchattering alone is not the test of infringement, nor is non- 
chattering at the rated load of the magnet, and I do not understand 
complainant to so claim. 

The defendant's magnets A to B, inclusive, are clear infringements 
of the claims in issue of the patents in suit. In substance this bas 
been determined by the Circuit Court of Appeals in this suit. The 
addition of shading coils with shifting of location from right to left 
or left to right, so done as to maintain magnet symmetry, parallelism, 
and the other essentials of Lindquist, does not avoid infringement. 
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This is mère change of form. There is no functional change, and 
the mode of opération is the same substantially. The displacement 
o£ the shading coils in D and B does not substantially change the 
center of pull because of the curved face of the plunger. This in- 
troduces a magnetic résistance which increases in width as you go 
from the center, and hence the magnetism is forced to the center. 
It is self-evident from an examination of the defendant's devices 
and of the drawings, which show the location of the shading coils, 
that an effort was made to get as near as possible to Lindquist, but 
avoid infringement. It bas not been done in magnets ^ to £ inclu- 
sive; but, I think, it has been done in magnets F and G. The com- 
plainant contends that the axis of each of thèse structures P and G 
is at the axis of the main pôle at what is termed the "business end" 
of the magnet, and with which the armature actually contacts. But 
is this a central axis within the meaning of the Lindquist patent claims 
in issue? Complainant's counsel says of thèse magnets F and G, as 
f oUows : 

"The axis of thèse structures is, in our opinion, the axis of the main pôle or 
'business end,' with which the armature contacts and at which the shading 
coil is located. Before the injunction, the shading coil was located cen- 
trally of this pôle face, but now it is slightly displaced. The action, how- 
ever, is substantially the same. It is probably true that the résultant out-of- 
step pulls on this pôle face shift very slightly because of this displacement, 
but not more than a small fraction of an inch, if at ail. The sketch of 
magnet \F on page 72 of defendant's record by Dr. Sheldon shows clearly 
that, although the coil lias been displaced somewhat, the pull does not shift 
materially, if at ail. As he there shows, the flux produced by the main 
wound coil is indlcated by the Une A. This tiux, of course, produces a pull 
substantially centrally at the contacting pôle face where the shading coil is 
located. The local flux produced by the shading coil is indlcated by G 
and merely passes around the shading coil into the armature and back 
again. Wherever it passes from the core into the armature, or from the 
armature into the core, it produces an attractive pull, as will be obvious. In 
other words, it produces a pull on lioth sides of the shading coil, and, there- 
fore, the résultant is at the shading coil, and, as Dr. Sheldon has shown 
it, it is an extremely sraall fraction of an inch from the center of the main 
coil flux and pull. In other words, if there is any shift at ail at this busi- 
ness end, it is such a minute fraction of an inch that It is not worth con- 
sidering. So, for ail intents and purposes, there is practically no shift 
of pull on this main or business end, which is the only one that contacts with 
the armature. The same is true of defendant's magnet G. 

"There was a half-hearted attempt by one of the defendant's witnesses 
in his affidavit to lead the court to believe that there was a material shift, 
not of the puUa at the business end, but because there was a slight pull 
between the armature and the retum flux leg. Look at Dr. Kennelly's 
sketch of this magnet F and of magnet G, between pages 10 and 11 of com- 
plainant's supplemental record, vol. 1. The return flux pôle does net con- 
tact with th€' armature. The flux produced by the main-wound coil of course 
passes around the entire tj-shaped core and into and out of the armature. 
A good deal of it passes through the pivot also, but some of it, of course, 
passes through the air gap between the armature and the return flux leg, 
and consequently produces a. slight pull on the armature at that point, al- 
though probably most of it Is blocked off by this air gap. 

"Defendant's contention in this respect is apparently that there is a 
slight pull at this point, and that therefore the résultant of the two simul- 
taneous pulls produced by the main coil flux is somewhere between the 
center of the business end and a point at the left of that center. Prof. 
Ganz (page 204) states that the pull of the main pôle would be greater. Ob- 



718 



235 FEDERAL REPORTER 



vlously It will be greater because there Is no air gap between the main pôle 
and the armature, but there is a considérable air gap between the return 
flux leg and the armature. 

"New it is true, in ail probability, that if you conslder the instant of time 
when there is a pull due to the main wound coll on the business end and on 
the retum flux pôle, the résultant of those two pulls will be somewhat to 
the slde of the center of the business end, but what efllect does this hâve on 
the magnet or the opération thereof? Look at the sketch as shown be- 
low. It may be taken to represent defendant's magnet. When the main 
coil flux is présent, it will produce a pull indicated by K, in the center of 
the main pôle, and a very small flux and pull L at the retum flux pôle. The 
résultant of thèse two pulls, we will say, is at G, shlfted a little to the rlght 
of the center (in the Cutler-Hammer suit on a simllar structure Prof. 
Sheldon àdmitted that the résultant of thèse two pulls shlfted 33/100 of an 
inch on a 60 cycle 220 volt circuit, and 39/100 of an inch on a 30 cycle 110 
volt circuit). Now look at Fig. 4 of the sketch. That is supposed to repre- 
sent the pull exerted by the shading coll when the main coil flux Is zéro. 
Obviously the pull exerted by the shading coil can never be as large as that 
produced by the main coil. Consequently, the amount of pull exerted by the 
shading coil êetermines the chattering point of the magnet, and therefore 
détermines the maximum useftU work done by that magnet. Conseciuently, 
even if we threw away the pull L on the return flux pôle, there would still 
remain the larger pull K In the center of the main pôle, and the magnet 
would operate precisely as it does at présent, so far as the useful work or 
the chattering point is concerned. In other words, the slight pull L at the 
return-flux pôle (although it niay raise the puU-ofC point a pound or two) 
has absolutely nothlng to do with the chat- 
tering point or thé useful vx)rk of the mag- 
net. Therefore, so far as the work of the 
magnet is concerned, it is ail done by the 
out-of-step and substantially centrally locat- 
ed pulls H and K on the main pôle or busi- 
ness end, as indicated in Iflg. 5 of the sketch." 

Figs. 3, 4, and 5, referred to, are as 
f ollows : 

This is a strong argument and al- 
most convincing. We, in substance, get 
a resuit which is substantially the équiv- 
alent of Lindquist. It is neither a prior 
art structure nor a prior art opération. 
It seems to me it is pne net described 
by Lindquist or an équivalent covered 
by the claims of the patents. In this 
case, on the motion to bring structures 
A to G, inclusive, under this decree, I 
held ([D. C.] 217 Fed. 583) that ail 
were infringements. This was before 
the cross-examination of the witnesses. 
On going over the hriefs of counsel 
and ail the évidence I am constrained 
to modify that holding and hold struc- 
tures A to Ë, inclusive, infringements, 
but that structures P and G, do not in- 
fringe. 

The order or decree will be in accord- 
ance herewith. 
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MARCONI WIRELESS TBLEGRAPH CO. OF AMERICA v. KILBOURNE & 

CLARK MFG. CO. 

(District Court, W. D. Washington, N. D. February 11, 1916.) 

No. 71. 

Patents ®=>305 — Suits fob Infbingement^Enjoining Suits Against Cus- 
TOMERS or Défendant. 

Where the owner of a patent bas brought suit against the manufacturer 
oi an aJleged infringlng device, in whlch the questions of validity and 
infrlngemeut are at Issue and ready for hearing, such issues should be 
determined therein, rather than in suits against purchasers of the de- 
vice, and until they are heard the court may properly enjoin complainant 
from Instltuting and prosecutlng widely scattered suits against cus- 
tomers of défendant, whlch it Is morally bound to défend, especlally whén 
complainant Is a strong corporation and défendant a comparatlvely weak 
one, and there is évidence tending to show that one purpose of such suits 
is to injure defendant's business and cause it unnecessary expense. 

[Ed. Xote. — For other cases, see Patents, Cent. Dig. § 499; Dec. Dig. 
<3=305.] 

In Equity. Suit by the Marconi Wireless Telegraph Company of 
America against the Kilbourne & Clark Manufacturing Company. 
On application by défendant for temporary injunction. Granted in 
part. 

Sheffield & Betts and James J. Cosgrove, ail of New York City, and 
Peters & Powell and E. C. Hughes, ail of Seattle, Wash., for com- 
plainant. 

Donworth & Todd and E. L. Skeel, ail of Seattle, Wash., for de- 
fendant. 

NETERER, District Judge. On August 14, 1915, suit was filed 
by complainant against the défendant to enjoin the infringement of 
two patents, issued August 16, 1898, and June 24, 1904, respectively, 
and for an accounting, profits, gains, and advantages, and assessing of 
damages. It is alleged that the défendant, without Hcense of the plain- 
tif?, manufactured, sold, installed, caused to be used, and is still manu- 
facturing, selling, installing, and causing to be used, in this district and 
elsewhere within the United States, devices, structures, or wireless 
telegraph apparatus or System, having or embodying in one and the 
same unitary device the inventions and subject-matter claimed in the 
letters patent of the complainant. Motion was made for a preliminary 
injunction, but this, after several continuances, was not pressed, the 
court indicating that the cause could be assigned for early trial. The 
défendant filed its answer, in which it denied infringement, and there- 
after, on the Ist of December, filed an amended answer to the bill of 
complaint, in which issue was taken upon the contention of the com- 
plainant, and the patents of the complainant attacked. On the 2 Ist 
of January a supplemental answer, counterclaim, and pétition for af- 
firmative relief was filed, in which it is stated, in substance, that since 
the commencement of the action the complainant bas brought three 
suits against customers of the défendant who hâve procured from the 

^ssFor oCher cases see same toplc tt KEY-NUMBEiR lu ail Key-Numbered Digesta & Indexes 
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défendant and are using wireless telegraph apparatus; said suits be- 
ing commenced in the United States District Court for the Western 
District of New York and the Eastern District of New York, and 
in this district, respectively, and then allèges, in substance, that thèse 
suits were commenced for the purpose of annoying and harassing the 
customers of the défendant, and with a view of destroying its busi- 
ness and "affecting and extending the attempted monopoly on behalf 
of complainant to gain control of ail wirelesS telegraph apparatus in 
the United States and foreign countries," and allèges that the com- 
plainant is threatening many other suits in the various districts of 
the United States court, and that such suits are not begun in good 
faith, but solely for the purpose of oppressing the défendant, and that 
unless the complainant is restrained f rom prosecuting further suits and 
the pending actions are suspended until the issue as to infringement 
can be determined in this case, the défendant will, by such oppression, 
be ruined. The complainant has replied, denying that it bas in any 
tvay wrongfully abused its right, and denying ail of the material al- 
légations of the pétition. Upon the présentation of this pétition, a 
preliminary injunction was issued, and a show-cause order directed to 
the complainant to show cause at a stated time why the supplemental 
answer and pétition should not be permitted to be filed and the plaintiff 
enjoined as prayed for. This matter is now presented upon the péti- 
tion of the défendant for a temporary injunction. 

I think the objection of the complainant to the filing of the sup- 
plemental answer should be denied. I think this is permissible un- 
der equity rule 34 (198 Fed. xxviii, 115 C. C. A. xxviii). The con- 
ceded facts upon the présentation of this motion are that the défend- 
ant has been engaged in the manufacture and sale of radio telegraph 
apparatus , for something over one year ; that it is doing a growing 
and profitable business, and has in its employ from 35 to 40 men; 
that the business of the défendant does not as a rule enter into new 
avenues of trade, but invades that of the plaintifï; that the com- 
plainant does not sell wireless telegraph apparatus, but only leases the 
same under contract running for a term of years ; that the défendant 
sells outright apparatus manufactured by it; that there is in the ship- 
ping world at the présent time a great demand for wireless telegraph 
apparatus, and the filling of such demands constitutes a valuable and 
profitable business; that the défendant sells on better terms than are 
afforded by the complainant, and therefore greatly encroaches upon 
the business of the complainant ; that the complainant has erected and 
is now maintaining 54 land or shore stations located along the Pacific 
Coast as far north as Alaska, and along the Great Lakes, and along 
the Atlantic Coast as far south as Florida; that thèse stations hâve 
been erected and acquired at a cost of something over $260,000; that 
the complainant maintains a force of 110 operators at thèse shore 
stations, and has divided thèse various shore stations into 15 divisions 
and subdivisions, with headquarters in various designated places, where 
it employs approximately 35 additional men ; that the cost of operat- 
ing thèse stations amounts to approximately $125,000 a year; that 
the complainant company is required to receive messages from what- 
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ever source transmitted ; that, after commencing this action, three 
other suits were commencée! by complainant, one in the Eastern and 
one in the Western district of New York, and one in this district. 

It further appears that a dedimus potestatem was issued for the 
purpose of taking the dépositions of two important witnesses on the 
part of complainant in New York last December. Counsel for the 
défendant was advised that it would not be convenient to take the 
depositi<jns at the time named. Counsel for défendant, however, was 
présent in New York at the time, saw counsel for the complainant, 
and suggested the taking of the dépositions. Counsel for complain- 
ant stated that he was not ready to take the dépositions. The cause 
was assigned for trial at a time agreeable to both sides; application 
was made by complainant for a postponement of the trial to a later 
date, and several continuances were had, and the cause finally assigned 
for trial on the 23d of the instant month. Application is now made 
for a continuance, and one of the reasons for continuance is the ab- 
sence of the witnesses whose testimony was to be taken by déposition 
and another witness. It appears that, on the day the last continuance 
was granted, application was made to one of the District Courts in 
New York, where the other cases were pending, for a preliminary in- 
junction, and such a showing was made that a preliminary injunction 
was issued, and thereafter a temporary restraining order granted on 
default of the défendant, after show-cause order had been served upon 
one of the users of defendant's apparatus. One of counsel for the 
défendant was in the city of New York and saw and conversed with 
parties representing complainant within a few days prior to applica- 
tion for temporary injunction, but no intimation was given to the at- 
torney that the injunction would be sought, and no opportunity af- 
forded to the défendant to arrange for représentation at the hearing. 
Upon the granting of the temporary injunction, without résistance, 
the plaintiff caused clippings from the press to be reproduced upon 
a circular with prominent headline, "Infringement Wireless Apparatus 
to be Removed from Steamship by Order of Court," which headline 
was surrounded with a heavy, black line, arrow-shaped end pointing 
to the press clipping. and sent to the Alaska Packers' Association, San 
Francisco, Cal., and others. At the bar it was stated by the plain- 
tiff that not to exceed 100 of such copies had been printed and 
used. Thèse clippings indicated that after a hearing the court had 
found in favor of complainant as against defendant's appliances and 
ordered the removal of its appliances. Application was also made 
to Judge Hazel at Buffalo, N. Y., before whom the other Eastern case 
is pending for an injunction, which was to be heard on the 3d of Feb- 
ruary, but on account of the pendency of this motion, was postponed 
until the 14th of this month. The défendant contends that the com- 
plainant is about to bring many suits in différent districts in the 
United States. The complainant, at bar, said that only two suits are 
in contemplation, one at Portland, Me., and one, possibly, at Chicago, 
m. There are other circumstances developed, but not in themselveS 
of sufficient importance to be specifically set out. 

The primary and fundaniental issue, the foundation of each of the 
235 F.— 46 



722 235 FEDERAL REPORTER 

suits pending, as well as those contemplated to be brought, is the 
validity of complainant's patents, or infringement by the défendant, 
if such patents are valid. The record shows that one of the patents 
of complainant expired by limitation within a few days after the filing 
of the complaint. If the complainant's patents are not valid, or not 
infringed, no cause of action could be raised against any user of de- 
fendant's apparatus; and yet, if suits were prosecuted in différent 
courts from Portland, Me., to Seattle, Wash., before that issue is de- 
termined, by a strong plaintiff, a comparatively weak défendant would 
be driven from the field, not by the rule of right, but rather by the 
power of might. The issue involving the validity of a patent or in- 
fringement should be litigated between the patentée and the principal 
infringer, when such parties are before the court, and such suit, as 
stated by Judge Quarles (Commercial Acétylène Co. v. Avery Portable 
lyighting Co. [C. C] 152 Fed. 642), should be regard ed as the parent 
suit, where the main issue, for obvious reasons, should be tried. The 
plaintiff, the patentée, has commenced this action against the défendant, 
the manufacturer, the principal infringer, in this court. The case is 
ready for trial and the business of the court accommodated to its trial at 
this time. It is very apparent that if the trial of this cause is delayed, 
and the plaintiff, perchance, brings suits in Portland, Me., as con- 
templated, and at Chicago, 111., that a great hardship would be placed 
upon the défendant, who is morally bound to protect its production, 
and it présents a situation which strongly appeals to the conscience 
of a chancellor, and as strongly appeals the right of the plaintiff to 
hâve its invention protected and saved from infringement by any one, 
and ail of its rights guarded against invasion. There is no question 
as to a patentee's right to pursue in good faith every infringement; 
but when the parent suit is at issue and assigned for immédiate trial, 
and the défendant is a small concern, a little more than a year old, 
whose business, as shown by the record, must necessarily be limited, 
shall it be said that justice requires that this défendant prépare to 
meet, in sundry subséquent suits distributed throughout the various dis- 
tricts from Portland, Me., to the city of Seattle, the identical issue 
which is presented in this forum, or permit the cases to go by default, 
when the matter can be determined immediately in this suit, and be- 
fore such suits could be pressed to final hearing? Equity and good 
conscience will not permit this issue to be spread over 6,000 miles of 
territory and in various jurisdictions, unless for good cause, and no 
good reason is made to appear. Foster's Fédéral Practice, § 269; 
Birdsell v. Hagerstown Agr. Imp. Mfg. Co., 1 Hughes, 64, Fed. Cas. 
No. 1,437; Ide v. Bail Engine Co. (C. C.) 31 Fed. 901; Commercial 
Acétylène Co. v. Avery Portable Lighting Co. (C. C.) 152 Fed. 642; 
Commercial Acétylène Co. v. Averv Portable Lighting Co. (C. C. A. 7th 
Cir.) 159 Fed. 935, 87 C. C. A. 206;- Dittgen v. Racine Paper Co. (C. C.) 
164 Fed. 85, at page 89; Commercial Acétylène Co. v. Avery Porta- 
ble Co. (C. C.) 166 Fed. 907; Atlas Underwear Co. v. Cooper Co., 210 
Fed. 347, at pages 349, 350 ; Paterson v. United States, 222 Fed. 599, 
at page 643, 138 C. C. A. 123; Stebler v. Riverside Heights Co., 211 
Fed. 985; Stebler v. Riverside Pleights Co. (C. C. A. 9th Cir.) 214 
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Fed. 550, 131 C. C. A. 96, L. R. A. 1915F, 1101; National Cash 
Register Co. v. Boston Cash Indicator Co. (C. C.) 41 Fed. 51. 

My attention has been called to Sherman, Clay & Co. v. Search- 
light Horn Co. (C. C. A., this Circuit) 225 Fed. 498, 140 C. C. A. 539, 
as modifying the holding in Stebler v. Riverside, etc., Co., 214 Fed. 
550, 131 C. C. A. 96, L. R. A. 1915F, 1101, affirming the District Court, 
211 Fed. 985. In the Sherman, Clay & Co. Case, the manufacturer 
had not been sued and was unknown, and the court held that the de- 
fendant and the Victor Company were joint tort-feasors, and in effect 
said that it was of no concern to Sherman, Clay & Co. whether the 
patrons of the Victor Company were harassed or not, and the same 
issue was not presented in the Sherman-Clay Case as was at issue in 
the Victor Co. Case referred to in the same décision. That matter 
had already been before the Circuit Court of Appeals in a former case, 
where damages had been recovered in a law action for infringement, 
and on review for the granting of a temporary injunction in that case. 
In this case ail the issues in pending and threatened suits are in issue — 
profits, gains, advcmtages, and damages for manufacturing, selling, in- 
stalling, and causing to be used — and the complainant, having elected 
its forum for redress of infringement of thèse several rights, cannot, 
under the facts in this case, be permitted to cause the same issue to 
be raised in subséquent suits in other jurisdictions. Judge Wolver- 
ton, who wrote the décision in the Sherman-Clay Case, sat with the 
Court of Appeals in the Stebler Case, and I think the Sherman-Clay 
Case fully supports the décision in the Stebler Case. Judge Sanborn, 
who sat with the Court of Appeals affirming Judge Quarles' décision, 
likewise, in a subséquent case, Kryptok Co. v. Stead Lens Co., 190 
Fed. 767, 111 C. C. A. 495, 39 L. R. A. (N. S.) 1, distinguishes with 
relation to the right of recovery, but does not take from the former 
holding of the Circuit Court of Appeals, 159 Fed. 935, 87 C. C. A. 
206. 

Time forbids an analysis of the voluminous authorities cited by 
plaintiff. An examination of them does not show any necessity, as 
no fault can be found with the law in the main, but many hâve no ap- 
plication to the facts in this case. I think the reason given by Judge 
Quarles and Judge Wellborn, which has the indorsement of the Courts 
of Appeal of the respective circuits, is the better reason, where there 
is a contrary view expressed by any of the judges in other districts. 
I think the plaintiff should be enjoined from prosecuting, or threaten- 
ing to do so, suits against any vendee of the défendant for use or sale 
of the radio wireless telegraph apparatus made by the défendant, and 
enjoined from prosecuting the suit against the city of Seattle, pend- 
ing in this jurisdiction, until the détermination of this suit. As to the 
suits pending in other jurisdictions, the matter will be left vi^ith the 
discrétion of Judge Hazel and Judge Veeder, before whom, respective- 
ly, those suits are pending. The rights of ail parties, I am sure, will 
be conserved by such course. 

The purpose of an injunction being to keep the status quo of the 
parties as nearly as possible until the issue can be deterinined, this 
order will be limited to ail apparatus sold and installed at this time; 
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the order not to affect apparatus sold and installed after the entry of 
this decree, as it would be unfair to tie the hands of plaintifï and 
permit the défendant to sell its apparatus, displacing the apparatus of 
the complainant. This order will be on the condition that the défend- 
ant, within ten days, will file a bond in the sum of $5,000, with surety 
to be approved, for the payment of any damages that may be adjudged 
against the défendant in this suit by reason of the entry of tliis order. 
The motion of plaintifï for postponement of day of trial will be 
granted, and a continuance be had to March 13tli. 



TIIACHER y. BOAIID OF SUP'RS OF POLK COUNTT, IO"WA, et aL 
(District Court, S. D. lowa, C. D. September 12, 1916.) 

1. Patents ®=312(o) — Piîiob Patents — Evidence of Anticipation of Inteb- 

VEXTION. 

Proof to show that a pntcntee's Invention antedated an earller patent 
must be satisfactory and convlnciug, if not beyoud a reasonable doubt, in 
orOer to warrant relief. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 548, 549; Dec. 
Dlg. ©=o312(3).] 

2. Patents <©=5328 — Construction — Infrinqement — Impeovejient in Con- 

CKETE Arches. 

The Thacher patent, No. 617,015, for an Improvement In concrète arches, 
consistlng of a comblnatlon with abutments and a concrète arch spannlng 
Intervenlng space, of a séries of métal bars In paire, held, in view of a 
prior patent, proceedlngs In the Patent Office, and the self-lmposed llinlts 
in the patent and the claims to a comblnation in which the bars of each 
pair are physlcally and mechaulcally Indepeudent of eacli other, and, as 
so limited, not infringed. 

3. Patents ©=3289 — Enforcement — P^Istoppei,. 

WUere a patent far an improvement in concrète arclies was Issued in 
1899 and the patentée, though in close toiich with the progress of con- 
crète construction, thereafter allowed munlclpalities and indlvlduals 
to proceed in good faith to erect structures which he subsequently claimed 
intriuged bis patent, but brought no suit for Infringement until shortly 
before the patent expired, his lâches bar recovery, after the expiration of 
hls patent, against a municlr'ality which, by reason of his acqulescence, 
erected a structure that the patentée asserted was an infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §5 4G7-469; Dec. 
Dlg. ®=32S9.] 

In Equity. Bill by Edwin Thacher against the Board of Super- 
visors of Polk County, lowa, and others. Bill dismissed. 

Frank H. Drury, of Chicago, 111., and E. J. Kelly, of Des Moines, 
lowa, for complainant. 

Wallace R. Lane, of Chicago, 111., and George Cosson, Henry E. 
Sampson, Henry & Henry, and Geo. A. Wilson, ail of Des Moines, 
lowa, for respondents. 

WADE, District Judge. This case involves the validity and in- 
fringement of United States patent No. 617,615, issued to complain- 
ant, Edwin Thacher, January 10, 1899, relating to concrète arches for 

«gzraFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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bridges, or vault covering, or for spanning openings in building con- 
struction. 

[1] I do not pass upon the validity of the patent in so far as the 
same was affected by the prior art, or previous publication, except as 
the same is affected by the Von Emperger patent. I agrée with Judge 
Rose, in Thacher v. Mayor, 219 Fed. 909, that the patent to Von Em- 
perger embodies the idea upon which the plaintiff procured his patent, 
and I hold that the Von Emperger invention was an anticipation of 
the patent granted to the plaintiff. 

I also hold that the proof furnished to the Patent Office to estab- 
lish the fact that the plaintiff's invention antedated the Von Emperger 
invention is not, in view of the évidence in this case, sufficient to jus- 
tify a court in sustaining the claim of the plaintiff. Such proof must 
be at least "satisfactory and convincing," "if not beyond a reasona- 
ble doubt." Brooks v. Sacks, 81 Fed. 403, 26 C. C. A. 456; Torrey v. 
Hancock, 184 Fed. 61, 107 C. C. A. 79. The proof in this case is not 
"satisfactory" nor "convincing." It is too uncertain to justify a court 
in setting aside letters patent, solemnly issued by the government. So 
that, in my view, the patent to plaintiff is invalid because anticipated 
by the Von Emperger invention described in his patent. In truth I 
am convinced that the only invention upon which the plaintiff pro- 
cured a patent was developed by him, not prior to the Von Emperger 
patent, nor even at the time he filed application for his own patent, 
but that it really was invented by him, if at ail, under the spur of 
repeated rejections by the Patent Office of his application for a pat- 
ent upon an invention entirely différent from the one for which pat- 
ent finally issued. 

[2] I agrée with Judge Thomas in Thacher v. Transit Construction 
Co-, 228 Fed. 906, that the Thacher patent is specifically limited by 
the language "each bar of a pair being independent of the other." The 
proceedings in the Patent Office, and the proof as to the prior art, 
clearly convince me that it was only by reducing his claims to this 
spécifie description that plaintiff ever procured a patent; in fact, a 
broader construction would, in my judgment, render the patent void 
because of the prior art, aside from the Von Emperger patent. But 
whether it would or not, the proceedings in the Patent Office clearly 
make effective the self-imposed limitation that the bars, to come 
within the scope of the patent, must be each "independent of the oth- 
er." To quote from Judge Thomas in Thacher v. Transit Co. Case, 
supra : 

"Moreover, the proceedings in the Patent Office, preceding the Issue of the 
patent In suit, confirmed the defendant's contention that it was the feature 
of physlcal and mechanlcal Independence or severanee which led the Patent 
Office to allow the patent. The claims presented in the original application, 
and subséquent}}' In the prosecution of the clalm, were repeatedly rejected by 
the Patent Office, and the Milliken patent was cited as a référence, and the 
patent was finally allowed only when the claims were put In their présent 
form, with the limitation In each clalm of 'each bar of a pair being Inde- 
pendent of the other.' I cannot accède to the plaintiff's contention that this 
was a broadening of the claims. On the contrary, I hold that it was not. It 
was manlfestly narrower, and was accepted by the patentée as a condition 
précèdent to the grant of the patent." 
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Under this construction of the plaintiff's patent, even if it were 
valid, there was no infringement in this case. The bars used in the 
constructions in issue are not "each independent of the other." The 
bars are part of a rigid, or semirigid, structure, consisting of longitudi- 
nal and cross-bars and lattice bars, ail firmly bound together by wire 
ties at intersections. As Dean Marston expresses it: 

"They are tied together by the transverse bars and by the lattice bars In 
such manner that they must act together." 

So that the very élément of independence of each bar, upon which 
Thacher procured his patent, is not présent; nor are the cross-bars 
and ties a mère attempt to évade. The cross-bars, lattice bars, and 
ties serve a purpose. This purpose is expressed by Dean Marston in 
part as f oUows : 

"A. The longitudinal bars in the model served dlrectly to take the compres- 
slve and tensile stresses In the concrète and to assist in connection wlth the 
strains and stresses when the arch deflects aiter the manner of a beam. The 
cross-bars, including the transverse bars and also the lattice bars, serve to 
tie the reinforcing rigldly together and transmit the stress from one bar to 
another so as to make it act in monolithic manner. The cross-bars and the 
transverse bars also serve to hold the reinforcing rigldly in place during 
construction and during the hardening period of the concrète. Q. In that 
connection, will you state whether or not the longitudinal bars are independent 
of each other, or not? A. Tliey are not in this design. Q. For what reason? 
A. They are tied together by the transverse bars and by the lattice bars in 
such manner that they must act together. Q. If I understand you correctly, 
the vcliole structure is tied together with the transverse bars, and longitudinal 
bars and the wiriug, and the longitudinal bars act as a unitary structure? A. 
Tes. Q. And ail parts act slniultaneously when actually in the bridge? A. 
That is true. Thèse cross-bars assist in making it act that vcay." 

Dean Marston further says: 

"Q. That bridge was constructed under the Melan patent, not the Thacher? 
A. Not the Thacher patents. Fourth. The longitudinal bars and the other 
bars in this structure will hâve better adhésion to the concrète and show 
greater effleiency by reason of belng held rigidly in place during the period of 
hardening of tlie concrète. If at the time of construction thèse cross-bars 
sliould be removed as soon as the concreting reaches them, then as the con- 
creting in the next section proceeded, the longitudinal bars in the soft con- 
crète would be subject to displacement and movement until the concrète 
hardened, and this would injure their adhésion to the concrète and possibly 
push them out of the place in which they were intended to be according to the 
design. Fifth. In designing reinforced concrète bars which are subject to 
bendlng stresses, such as beams, tliere are usually shearing stresses, and it is 
a standard practice in designing reinforced concrète beams to use métal stirrups 
at right angles to the longitudinal reinforcing to keep the concrète from 
cracklng. The combination of the shearing stresses and the longitudinal 
tension stresses cause a tension stress in an inclined direction, and thèse 
bars are Intended to prevent cracklng and shearing therefroin. Slxth. Cpn- 
crete is an elastlc material, and when it is deformed in 6ne direction, it tends 
to deform in every direction at right angles. When compressed, it tends to 
swell out in every direction at right angles to the Une of compression. If It 
could be restrained in every direction at right angles, it would be much strong- 
er to resist déformation. Any reinforcing attached to the longitudinal rods 
in directions' at right angles to them will hâve somë efCect upon the stresses 
in those rods, owlng to the restralnt which has been produced ia the latéral 
déformation of the concrète." 
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I am convinced upon the whole testimony that the cross-bars and lat- 
tice bars and ties hâve functions to perform. I cannot agrée with 
the apparent theory of Mr. Thacher as a witness that thèse serve only 
the purpose of maintaining "independent" bars in place during the 
construction. If anything were necessary to convince me that the con- 
struction used by the défendants does not consist of pairs of bars, 
each bar "being independent of the other," I find it in the letters writ- 
ten by Thacher himself through many years, while a member of the 
Concrète Steel Engineering Company, in which he repeatedly recites 
the fact: 

"The Melan System, as we hâve always understood It, [words not shown up- 
on cojiy] stiff rilis, whether I beams or 4 angles latticed. The Von Emperger 
System can use elther stiff ribs or bars for reinforcement. It was gotten eut 
as an improvement on the Melan System, and really is an iniprovement, as 
the ribs are flrmly connected together by radial and diagonal bracing." 

In one place he says: 

"The stiff ribs, built according to the Von Emperger System, are much 
superior to any bar System, not excepting even my own." 

Thèse appeals by Thacher for use of the Melan and Von Emperger 
types in préférence to his own, and the failure to use the strictly in- 
dependent bar System in any construction, so far as the record dis- 
closes, convinces me that Thacher himself recognizes that cross-bars 
and ties and lattice bars used with longitudinal bars hâve a function 
and a purpose in concrète construction ; in fact it is quite apparent 
from the record in this case that, limited strictly to the bars inde- 
pendent of each other, in no manner connected, or held together, or 
held apart, the Thacher invention is not, and has not been, of practi- 
cal use. 

Without further discussion of the évidence, I am convinced that 
there is no inf ringement in this case. 

[3] I am also of the opinion that the plaintiff is estopped by lâches 
from asserting any such construction of his patent as would bring the 
structure involved in this case within its meaning. 

This patent was issued in 1899; it expired before this case was 
tried. During ail the years from the issuance of the patent up to the 
présent, the plaintiff has been in close touch with concrète construc- 
tion ail over the United States. For years bridges and other struc- 
tures hâve been erected which corne as near infringing the plaintiff's 
patent as do the structures in controversy, and no action was ever 
brought by the plaintiff until 1913 or 1914—14 or 15 years after the 
issue of his patent. The plaintiff permitted individuals and munici- 
palities to proceed, apparently in good faith, with private and public 
work, and made no protest until a comparatively short time before 
his patent expired. In fact I am convinced that the plaintiff's présent 
view of the construction of his patent as including structures such 
as those in controversy is a discovery made by him or some one else 
within récent years. I do not believe, during ail thèse years, when he 
quietly allowed those he now claims to be infringers to proceed with- 
out asserting any right, that he understood or believed that thèse struc- 
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tures came within the claims o£ his patent. A court of equity should 
not now proceed to a decree which would enable the plaintiff to pnr- 
sue individuals, cities, counties, and states with suits for damages for 
the infliction of a wrong which he, by his acquiescence, invited. As 
Judge Ray said, in Safety Car Heating Co. v. Consolidated Car Heat- 
ingCo. (C. C.) lôOFed. 476: 

"ïhere can be no question that the coniplainant knew just what défendant 
was tloing. There was no possible concealment or coverlug up. When those 
déviées went into use they were plain to see, and open to inspection by ail 
the world, and It Is impossible to suppose that eomplainant did not keep its 
eye on what défendant was doing. I do not think the eomplainant ever 
expected to rely on the Dixon patent as a valid patent, or as broad enough to 
cover the defendant's construction. The following cases are sufiiciently in 
point, and ail are directly applicable: Lane & Bodley Co. v. Locke, 150 U. S. 
193, 14 Sup. et. 78, 37 U Ed. 1049; Richardson v. I>. M. Osborne & Co.. 93 
Fed. 828, 36 0. C. A. 610 : McLaughlin v. People's R. Co. (C. C.) 21 Fed. 574 ; 
Woodmanse & Hewitt Mfg. Co. v, Williams, 68 Fed. 489, 15 C. 0. A. 520; 
Mevrowitz Mfg. Co. v. Eccleston (O. C.) 98 Fed. 437 ; Starrett v. Stevens Arms 
Co. (C. C.) 96 Fed. 244— ail patent cases ; Speidel v. Henrici, 120 U. S. 377. 387, 
7 Sup. et. 610, 30 L. Ed. 718; Abraham v. Ordway, 158 U. S. 416, 15 Sup. 
et. 894, 39 L. Ed. 1036 ; Tenu Mutual Life Ins. Co. v. Austin, 168 U. S. 685, 
697, 18 Sup. et. 223. 42 L. Ed, 626; Gildersleeve v. N. M. Co., 161 U. S. 573, 16 
Sup. et. 003, 40 L. Ed. 812 ; Glll v. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 40 
L. Ed. 480." 

In the language of Judge Ray, I do not think the eomplainant ever 
expected to rely on the Thacher patent as a valid patent, or as broad 
enough to cover the defendant's construction. 

There will be a decree, dismissing the plaintiff's bill, and judgment 
against the plaintiff for costs. 

Counsel for défendants will prépare decree, and submit to counsel 
for plaintiff, who will hâve ten days in which to file objections to the 
form thereof. 



THE T. W. WELLIXCJTON. 

(District Court, E. D. New York. September 5, 1916.) 

SiiiPPiMG iS=3209(l) — Limitation of Liaeility — Time of Taking Teoceed- 
iNGs — Conditions. 

Tlie owner of a vessel may maintain proceedings for limitation of lia- 
bility after recovery of a judgment at law against liim on the claim 
against which limitation is souglit, and even after an appeal bas been tak- 
en and a supersedeas bond given ; but in sucli case he will be rc(iuired. 
In addition to the surrender of the vessel, to i>ay the costs of the trial 
and appeal, and an amount equal to the détérioration in value ol^ the 
vessel since the claim originated, with interest on the value of the vessel 
from the date of the judgment. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646, 662 ; Dec. 
Dig. (®=>209(1).] 

In Admiralty. Pétition of David J. Conroy, owner of the steam tug 
T. W. Wellington, for limitation of liability. On motion for restrain- 
ing order against claimant. Granted on conditions. 

Foley & Martin, of New York City, for libelant. 
Théodore F. Kuper, of New York City, for claimant. 

®=}For other cases see sarae toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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CHATFIELD, District Judge. The petitioner in this proceeding to 
limit liability was the défendant in an action in the state court in which 
judgment was obtained for the sum of $1,251.12, upon the 28th day of 
January, 1916, for an injury received December 23, 1913. An appeal 
was taken from the judgment, which was based upon a claim for Per- 
sonal injuries, but no security given, so as to stay exécution pending 
the appeal. Upon the judgment debtor's promise to give such security, 
the issuance of exécution was delayed. Subsequently the bond was 
given, but the papers on appeal were not completed, and again the 
plaintifï and judgment creditor delayed the making of a motion to 
dismiss the appeal, upon the promise of the judgment debtor to pay 
up the judgment. Thereafter the judgment debtor instituted the prés- 
ent proceedings to limit his liability, under sections 4283 and 4285 
(Comp. St. 1913, §§ 8021, 8023), to the value of the boat, and has 
surrendered the boat, which at the time of surrender has been reported 
to be worth onlv about $500. The boat was transferred to a trustée 
on July 18, 1916. 

It has been held in the case of The Passaic (D. C.) 190 Fed. 648, 
that a surrender upon a pétition to limit liability, at a date long after 
the liability was incurred, could only be allowed where the boat had 
not depreciated beyond ordinary wear and tear. In other words, if 
the owner surrendered the boat, or desired to substitute a bond for the 
same, the amount of the surrender must equal the fair value for the 
boat at the time when the liability was incurred. As was said in the 
case of The Ticeline, 221 Fed. 412, 137 C. C. A. 207, this liabihty was 
in the form of a maritime lien accruing at the time of the accident. 
The owner of the boat has no right to limit his responsibility by sur- 
rendering the property, and at the same time use up that property to 
his own profit. See The Capt. Jack (D. C.) 169 Fed. 455, holding that 
a pétition to limit Hability will be dismissed if the entire "vessel" is not 
surrendered. 

In a case where the boat is sold, a pétition to limit liability should not 
be granted, if the surrender of the boat would deprive the creditor of 
the right to obtain the fair value of the boat as it was at the time when 
the owner of the boat first had the élection of remédies. It has also 
been held that limitation can be had where but one claim is presented. 
White v. Island Transp. Co., 233 U, S. 346, 34 Sup. Ct. 589, 58 L. 
Ed. 993; The Benefactor v. Mount, 103 U. S. 239, 26 L. Ed. 351. 
But the total Hability must exceed the value of the boat. The De- 
fender (D. C.) 201 Fed. 189. 

The boat may be surrendered while liability is contested, and a bond 
given as security for carrying on litigation. The Benefactor, supra. A 
judgment may hâve been obtained before hearing of or application for 
the limitation, and the court may prevent the parties from attempting 
by exécution or otherwise to collect any moneys recovered by them be- 
yond the amount awarded in the said proceedings. The Benefactor, 
103 U. S. 244, 26 L. Ed. 351 ; In re P. Sanford Ross (D. C.) 196 Fed. 
921 (reversed on other grounds 204 Fed. 248, 122 C. C. A. 516); The 
Capt. Jack (D. C.) 169 Fed. 456. 

In Gleason v. Duffy, 116 Fed. 298, 54 C. C. A. 100, the Circuit Court 
of Appeals agreed with the court below, which held that the peti- 
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tîoner, Gleason, could hâve a decree restraining a judgment creditor, 
Duffy, from collecting his judgment and from prosecuting the suit upon 
the appeal bond. The surety was not before the court, but the action 
against the surety was brought to the court's attention. The Circuit 
Court of Appeals said that the proceeding could be instituted after the 
"rendition of a judgment at common law," but should be "seasonably 
instituted," so as to allow proper détermination of the "extent" of ha- 
bility, citing Transportation Co. v. Wright, 13 Wall. 104, 20 L. Ed. 
585. It therefore made a condition of the limitation payment of costs 
in the trial court and on appeal in the damage action. 

So, also, in Monongahela River Consol, Coal & Coke Co. v. Hurst, 
200 Fed. 711, 119 C. C. A. 127, costs and interest on the value of the 
vessel, etc., from the time when exécution could hâve been issued, were 
allowed in a case holding that an appeal and the giving of a bond post- 
poned only the time when limitation could be had. The court said : 

"We think It the better view that the oblisatlon of the surety was only 
coextensive with that of the principal, that the liabllity incurred under the 
supersedeas bond was impliedly subject to the enforcement of the limlted lia- 
bllity statute, and would be itself superseded, at lease pro tanto, by the de- 
cree limitlng such liability. We see i)o merit in the proposition that the sure- 
ty can be held to full liability, notwithstanding the discharge of the princi- 
pal. Décisions based upon the exisress provisions of the Bankruptcy Act are 
not in i)oint." 

But in ail thèse cases the liabihty which is to be Hmited is that for 
the claim or claims admittedly liens against the boat itself. Under cir- 
cumstances shown in the présent case, the owner of the boat did not 
elect to surrender the boat while the matter rested in the condition of 
a lien claim. Nor did he file his pétition to limit Hability during the 
time that thé lien claim was protected from collection by the opération 
of law. He delayed until, in the place of the maritime hen, the creditor 
had a judgment and a valid contract to pay this judgment as a Per- 
sonal obligation, based upon sufficient considération of forbearance, 
as well as the bond of a surety. In the meantime the petitioner had 
also used the boat and received tlie advantage from such activities as 
caused unusual wear and tear. He has sought to throw upon the judg- 
ment creditor the loss which the boat has received through apparently 
unexpected détérioration. 

Under thèse circumstances, a pétition to limit liability cannot be pre- 
sented for the considération of a court applying a statutory remedy un- 
der the rules of equity, unless the petitioner can put the other parties 
to the action in the same position in which they would hâve been if 
he had proceeded when first called upon to elect as to his course of 
action. It is évident that the only way in which he could do this is 
to pay the costs of the trial and of appeal, and such amount as may 
be found to represent the différence in value at the time of the acci- 
dent, with interest on the value of the boat from the date of judgment. 

The absence of the surety from this proceeding is of no importance, 
in this case, as the creditor is before the court, and a restraining order 
against him will avoid the seeming violation of the statute prohibiting 
any interférence with the state court in the conduct of its own trials. 

Motion granted upon above terms. 
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DAVIS V. SOUTHERN PAC. CO. 
(District Court, N. D. Callfornla, Second Division. July 15, 1916.) 

No. 15710. 

1. CoNTHACTS ®=3l08(l) — Enforcement— Public Polict. 

The courts will not enforce a contract opposed to public pollcy. 

[Ed. Note.— For other cases, see Contructs, Cent. Dig. § 498 ; Dec. Dig. 

<S=»108(1).] 

2. Cabbibrs <S=35— Agreembnt to Eefund Looal Feeioht Charoes— Viola- 

tion or Interstate Commerce Agi. 

A rallroad's agreement, ofCered to ail Callfornla hop growers, if they 
would shlp by Its Une, to relniburse them for ail local freight charges 
necessary to transport the hops to shipping points, and also storage charg- 
es, and, if the growers would use the road's rail and water route, to reim- 
burse them for marine insurance, was violative of Interstate Commerce 
Act Feb. 4, 1887, c. 104, 24 Stat. 379, § 6, as amended March 2, 1S89, c. 
382, 25 Stat. 855, § 1 (Comp. St. 1913, § 8509), and of the Elklns Act Feb. 
19, 1903, c. 708, .32 Stat. 847 (Comp. St. 1913, §| 8597-8599), prohibitlng r&- 
bates from publlshed tariffs, concessions, or discrimination by common 
carriers. 

[Ed. Note. — For other cases, see Carriers, C«nt. Dig. § 94; Dec. Dig. 
<S=>35.] 

3. Courts <S=596(1)^ — Décisions or Suprême Court— Effect in District Court. 

A décision of the United States Suprême Court is controUing on the 
District Court in determining whether a rallroad's contract with hop 
growers to transport hops at a lesser rate than the road's publlshed tarlfif 
is violative of the Interstate Commerce Act. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 334; 
Dec. Dig. <S=>96(1).] 

4. Carriers iS=>3.5 — Régulation of Rates— Contracts — Statdtory Prohibi- 

tion. . 

A contract by a carrier contrary to express provision of law prohibitlng 
rebates, concessions, and discrimination, and opposed to public pollcy as 
declared by tJie suprême législative authority of the country, cannot be 
enforced in any court. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Dig. 
®=335.] 

5. Contracts <g==>138(l) — Illegaliit. 

With respect to unperformed features of a contract illégal as contrary 
to express provision of laM' and opposed to public pollcy, the court will 
leave the parties where It finds them. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §| 681, 687 ; Dec. 
Dig. <©=>138(1).] 

Suit by Ralph Davis against the Southern Pacific Company. Judg- 
ment for défendant. 

Plaintiff, as the assignée of Philip Wolf & Co., C. C. Donovan, and 
Herman Klaber & Co., brought suit against the Southern Pacific Company for 
the total sum of $4,621.16, with légal interest thereon from appropriate dates, 
under the terms of alleged agreements had and made with the défendant, that 
it would pay the above aggregate sum to plaintitï's respective assignors. 

Counsel for plaintiff in his brief states that: "The folio wing facts stand 
proved in this case either by uncontradlcted testlmony of the wltnesses, adduc- 
ed at the trial thereof, or by the admissions of the pleadings: 

"Défendant corporation, during the period within which the elaims of 
plaintifE's assignors arose, and long prlor thereto, and ail antécédent to the 

^zsFor other cases aee aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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passage of the so-called Hepburn Act, offered to and did agrée wlth ail dealers 
In hops in the state of California, without distinction or discrimination, first- 
]y, that upon ail Interstate shlpments from points of delivery in California 
to points eastof the Missouri river, and upon fuU i)ayment of the légal tariff 
rate therefor, It would relmlnirse said dealers in the aniount of any local 
freights advanced or pald by them to transport the hops to said points of de- 
livery, together with ail proper warehouse and cartage charges incurred in 
the assembllng thereof; and, secondly, that in the event such hops were 
shipped to Atlantic points, either directly or in transit to Europe over dé- 
fendants Sunset route, a rail and water route instead of ail rail, it would 
relniburse said dealers in the amount of the excess Insurance charge upon 
freight shipped by said Sunset route over and above the Insurance charge on 
the same freight shipped ail rail. 

"It is a proved fact that the défendant corporation, during ail the times 
aforesaid, was engaged In Intrastate business, but that ail of the hops shipped 
by plaintiff's assignors were not shipped alone upon defendant's intrastate 
Unes, but also upon the Unes of other Intrastate rallroads. 

"It is a proved fact that at ail of the foregoing times the Santa Fé Kail- 
road was an Independent transcontinental or Interstate carrier and a com- 
petltor of the défendant corix)ration, wlth Its California terminal at San 
Francisco; that said Santa Fé Railroad had no intrastate Unes and that 
said Santa Fé Railroad malntained and established warehouses of its own at 
différent terminal points; and that in compétition with défendant corpora- 
tion, and in furtherance thereof, It made the same offer to and agreement 
with dealers In hops generally in the state of California upon which the 
claim of plalntlflC is predlcated. 

"It Is a proved fact that the ail-rail route from point of origin In California 
to an Atlantic Seaboard terminal, via defendant's road, requlred the services 
of Connecting carriers and a conseauent division of the freight rate exacted 
in consonance with the tariff ; that the so-called Sunset route was owned en- 
tirely by the Southern Pacific ; and that said ail-rail route via Southern 
Pacific was In fact a competltor with the défendant corporation's Sunset 
route In and for the shipment of freight from point of origin In California 
to points upon the Atlantic seabdard. 

"It is a proved fact that plaintlfC's assignors Philip Wolf & Co., one of said 
dealers in hops, did during the years 1905-1906, and prior to the going Into 
efCect of the Hepburn Act, make numerous shlpments over defendant's Une 
from California to points east of the Missouri river, relylng upon and in ac- 
ceptance of the offer of défendant corporation to reimburse Philip Wolf & Co. 
in the aniount of local charges, cartages and storages by Philip Wolf & Co., 
expended upon and in the assembllng of said shlpments at point of delivery 
ta défendant corporation for Interstate shipment ; that said Philip Wolf & 
Co. did actually pay the fuU tariff rate upon ail of said shlpments; and 
that the admitted amount paid by Philip Wolf & Co. for such local freights 
(ail necessary intrastate), cartages, and storages was the sum of $1,342.17, and 
that claim therefor was duly flled with défendant corporation on the 6th day 
of March, 1907. 

"It is a proved fact that plaintiff's assigner C. C. Donovan (one of said 
dealers In hops) did, during the perlod aforesaid and prior to the effective 
date of the Hepl)urn Act, ship numerous consignments of hops over defend- 
ant's interstate Une from California to points east of the Missouri river in 
reliance upon and in acceptance of the aforesaid offer and agreement of de- 
fendant corporation ; that said C. C. Donovan did actually pay the fuU tariff 
rate upon ail of said shipments, and did pay storage charges in the assembllng 
thereof ; and that the admitted amount paid by said C. C. Donovan for such 
storages was the sum of $941.05, and that claim therefor was duly flled wlth 
défendant corporation on or before the Ist day of January, 1907. 

"It Is a proved fact that the firm of Philip Wolf & Co., plaintiff's assigner, 
during the period aforesaid, and when said offer and agreement to absorb the 
excess o£ Insurance charges by defendant's Sunset route over said charges 
by its all-rall route was in full force and effect, and so generally made to 
dealers lu hops, did ship various consignments of hops over the Sunset route 
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of défendant to Atlantic ports in transit to Europe, and did pay tlie fuU 
tariff rate therefor; tliat it dld carrj' Insurance upon sald conslgnments ; 
that tlie amount of the excess premium paid by said Philip Wolf & Co. was 
the sum of $570.70; and that claim therefor was made upon and flled with 
défendant coriwratlon prior to the 18th day of March, 1909. 

"It is a proved fact that none of the amounts admittedly due under the 
agreements aforesaid hâve been repaid to plaintiff or hls asslgnors. 

"FinaUy, it is admitted that the aforesaid concession granted ail dealers in 
hops, and plaintiff's asslgnors in com/mon tcith them, were not stated in the 
tariff schedules puhlished hy the défendant corporation during the period 
aforesaid." Itallcs mine. 

The complaint contalns three causes of action covering the three différent 
assignments referred to, and allégations of the différent causes of action are 
ail substantlally in the same form. The ones in the flrst cause of action ma- 
terial to a considération of the Issues presented are as foUows: 

"That during ail the times hereinafter mentioned and until the dissolution 
thereof as hereinafter set forth, Philip Wolf & Co. was a copartnership, the 
partners of whlch were Philip Wolf, Max Wolf, and M. J. Netter, with its 
principal place of business in the city and county of San Francisco, state of 
California, and engaged in the business of buying hops from the producers 
thereof in said state of California and elsewhere and selllng sald hops to 
purchasers loeated in différent portions of the United States outslde of said 
state of California and In Europe, and that in and by the terms of said sales 
sald Philip Wolf & Co. was required to transport said hops to the respective 
places of business of said purchasers outslde of said state of California. 

"That in addition to sald copartnership of Philip Wolf & Co. there were 
numerous other persons and firms during ail the times hereinafter mentioned 
engaged in the business of buying hops produced in said state of California 
and in selling the same to purchasers at varions points outslde of the state 
of California, and such other dealers also were required to transport said 
hops to the places of business of their said customers outside of the state of 
California and to there deli ver them. 

"That sald défendant was anxlous to procure from said Philip Wolf & Co. 
and sald other dealers in hops during the period of time hereinafter mentioned 
the business of transporting sald hops from the state of California to varions 
locallties outslde of said state and east of the Missouri river and to whlch 
locallties said Philip Wolf & Co. and said other dealers were required to 
deliver sald hops, as aforesaid ; and as an inducement to said Philip Wolf & 
Co. and to said other dealers to intrust the transportation of said hops be- 
tween said state of California and points east of the Missouri river to it, 
sald défendant did make the foUowlng offer unto them: Sald défendant did 
agrée, during ail the period of time during whlch the claims hereinafter spec- 
ified arose, to and with said Philip Wolf & Co. and ail other persons, firms, 
or corporations in the state of California engaged in a like business, that if 
said Philip Wolf & Co. and such other dealers would intrust to said défend- 
ant, at the regular tariff therefor, for transportation between the state ot 
California and any point east of the Missouri river, the varions shipments of 
hops they were required to deliver east of said Missouri river, it would reim- 
burse said Philip Wolf & Co. and ail such other dealers In the amount of any 
local frelghts whlch sald Philip Wolf & Co. and such other dealers would 
advance and pay to transport the hops constltutlng and embraced in such 
shipments from the flelds in California to jjolnts of delivery to said défendant 
in California, as well as ail warehouse charges arising out of the assembllng 
thereof at sald points of delivery for shipment, and ail cartage charges to and 
from the warehouses ; and did further agrée, in the case of hops shipped to 
Atlantic ports, elther directly or in transit to Europe, that If préférence were 
glven defendanfs Sunset route, whlch route lucluded water transportation 
from Galveston, Texas, to divers Atlantic ports, over Its ail-rail route, it 
would relmhurse said Philip Wolf & Co. and ail such other dealers in the 
différence between the cost of marine Insurance and railroad Insurance actu- 
ally expended by sald l'hllip Wolf & Co. and such other dealers. 

"That said Philip Wolf & Co. dld accept the aroresaid ofter of sald défend- 
ant and dld In pursuaiïce thereof and during the years 1905 to and includlng 
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1906, ship numerous conslgnments of hops over the Unes of said défendant 
trom the state of California to points east of the Missouri river, and in con- 
nection wlth said shipments dld expend for local frelghts, cartages, and 
storages the sum of two thousand and four hundred and nineteen dollars 
and flfty-four cents ($2,419.54); and for which amount said Philip Wolf & 
Co. did make demand upon said défendant for reimbursement in accordanee 
with its said agreement, immediately after the respective disbursements were 
inade and ail prior to the 6th day of March, 1907 ; and that said Philip Wolf 
& Co. in further pursuance of the said olïer of défendant did during the period 
embraced between the month of September, 1904, and the month of November, 
1906, ship varions conslgnments of hops over the Sunset Route of said défend- 
ant to Atlantic ports in transit to Europe, and by reason thereof did pay for 
tlie marine Insurance coverlng said shipments an excess of five hundred and 
seventy dollars and seventy cents (.$570.70) over what would hâve been the 
cost of Insurance in the same amount coverlng said shipments had they been 
transported by the ail-rail route of défendant; and that at varions times 
subséquent to said payment of said marine Insurance and prior to the ISth day 
of March, 1909, said Philip Wolf & Co. did make demand upon said défendant 
for reimbursement for said difCerentlal by it paid and expended between 
marine and rail Insurance, in accordanee with the agreement of said de- 
fendant." 

Défendant in its answer, among other things, alleged "that It did not agrée 
to transport said shipments from the flelds to points of dellvery, but did 
agrée to transport said shipments from the railroad station near the flelds to 
the points of dellvery; and in this connection, défendant allèges that at the 
tlme of the exécution of said agreement, défendant was informed and there- 
fore belleved that it was lawful to transport said shipments locally, as alleged 
by plaintlfiC, without charge therefor, but that subsequently to the exécution 
of said agreement and the movement of said shipments as contemplated there- 
by défendant was informed and therefore belleved and now believes thàt said 
shipments could not be moved locally by défendant without charging the 
full tariff rates provided by its tariffs then publlshed." 

Though the défendant eompany was represented by counsel at the trial It 
has filed no brlef herein in opposition to the clalm of the plaintlff ; its posi- 
tion is very aptly expressed by îts counsel in a letter to the court, in whlch 
he says: "You are correct iii your assumption that the defendant's attitude 
is largely one of disinterestedriess, and that the Southern Pacific Company is 
merely desirous of discharging an obligation which it voluntarily assumed." 

Jacob Sarriuels and Oscar Samuels, both of San Francisco, Cal., for 
plaintiff. 

C. W. Durbrow, of San Francisco, Gai., for défendant. 

BLEDSOE, District Judge (after stating the facts as above). [1,2] 
The légal question presented in this case can be stated in a very few 
words. It is this : Prior to the so-called Hepburn Act (Act June 
29, 1906, c. 3591, 34 Stat. 584), and under the provisions of the Elkins 
amendment to the Interstate Commerce Act, was it compétent for a 
common carrier, as an inducement to business, to enter into a valid 
enforceable contract with its shippers generally to transport freight 
in Interstate commerce at a rate less than that specified in its pub- 
lished schedule of charges? Unless the question be answered in the 
affirmative, plaintiff is not entitled to recover herein, and this even 
though défendant be acquiescent toward such recovery, because a 
question of public policy is involved, and the courts will not lend their 
aid in the consummation of a judgment which is grounded in opposi- 
tion to pubHc policy, Beasley v. Texas & Pac. Ry. Co., 191 U. S. 
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492, 498, 24 Sup. Ct. 164, 48 L. Ed. 274; Harriman v. Northern 
Securities Co., 197 U. S. 244, 298, 25 Sup. Ct. 493, 49 L. Ed. 739. 
The détermination of this question involves a considération of the pro- 
visions of the Interstate Commerce Act as the same existed at the 
time of the transaction in question, and as amended by the so-called 
Elkins Act. Act Feb. 19, 1903, c. 708, 32 Stat. 847 (Comp. St. 1913. 
§§ 8597-8599). The portions of the statute material are appended 
in the margin.^ 

' A portion of an "Act to regulate commerce," approved Feb. i, 1887, 24 Stat. at L. 
379. 

" • • • Sec. 2. That If any common carrier subject to the provisions of this act sliall, 
dlreetly or indirectly, by any spécial rate, rebate dra'wback, or other device, charge, 
demaad, coUect, or receive trom any person or persons a greater or less compensation 
fou any service rendered, or to be rendered, in the transportation of passengers or prop- 
erty, subject to the provisions ot this act, than It charges, demands, collects, or re- 
celves from any other person or persons for doing for him or them a like and con- 
temporaneous service In the transportation of a like kind of trafic under substantially 
similar circumstances and conditions, such common carrier shall be deemed guilty ot 
unjust discrimination, which is hereby prohihited and declared to be unlawtul." Comp. 
St. 1913, § 8564, 

1. A portion of "An Act to Regulate Commerce," approved Feb. 4, 1887, as amended 
March 2, 1889, 25 Stat. at L. 853. 

" * • • Sec. 6. That every common carrier subject to the provisions of this aot shall 
print and keep open to public inspection schedules showing the rates and fares and 
charges for the transportation of passengers and property which any such common 
carrier has establlshed and which are in force at the time upon ils route. The sched- 
ules printed as aforesaid by any such common carrier shall plainly state the places upon 
its railroad between which property and passengers wlll be carried, and shall contain 
the classification of freight in force, and shall also state separately the terminal charges 
and any rules or régulations which in any wise change, affect, or détermine any part 
or the aggregate of such aforesaid rates and fares and charges. Such schedules shall 
be plainly printed in large type, and copies for the use of the public shall be posted 
in two public and conspicuous places, in every dépôt, station, or office of such carrier 
where passengers or freight, respectlvely, are received for transportation, in such form 
that they shall be accessible to the public and can be conveniently inspected. • • * 
And when any such common carrier shall hâve established and published its rates, fares, 
and charges in compliance with the provisions of this section, it shall be unlawful for 
such common carrier to charge, demand, collect, or receive from any person or persons 
a greater or less compensation for the transportation of passengers or property, or for 
any services in connection therewith, than is specifled in such published schedule of 
rates, fares, and charges as may at the time be in force. ♦ * * Every commoni car- 
rier subject to the provisions of this act shall file with the commission hereinatter pro- 
vided for copies of its schedules of rates, fares, and charges which hâve been established 
and published in compliance with the requirements of this section, and shall promptly 
notify said commission ot ail changes made in the same. Every such comm.on carrier 
shall also file with said commission copies ot ail contracts, agreements, or arrangements 
with other common carriers in relation to any tariffs afïected by the provisions of this 
act to which it may be a party. 

" • • * It shall be unlawful for any common carrier, party to any joint tarlft, to 
charge, demand, coUect, or receive from any person or persons a greater or less com- 
pensation for the transportation of persons or property, or for any services in connec- 
tion therewith, between any points as to which a joint rate, fare, or charge' is named 
thereon than is specifled in the schedule flled with the commission in force at the time." 
Comp. St. 1913, § 8569. 

1. A portion of the Elkins Act to further regulate commerce, approved Feb. 19, 1903, 33 
Stat. at L. 847. 

" • • * Section 1. • • * it shall be unlawtul for any person, persons, or corpora- 
tion to offer, grant, or glve or to solicit, accept, or receive any rebate, concession, or 
discrimination in respect of the transportation of any property in Interstate or foreign 
commerce by any common carrier subject to said act to regulate commerce and the acts 
amendatory thereto whereby any such property shall by any device whatever be trans- 
ported at a less rate than that named in the tariffs published and filed by such ca.rrier, 
as is required by said act to regulate commerce and the acts amendatory thereto, or 
whereby any other advantaee is given or discrimination is practiced." Comp. St. 1913, 
i 8597. 
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Much of the argument of plaintiff's counsel is devoted to a discus- 
sion of the proposition that the contracts of reimbursement rehed upon 
herein did not constitute any "discrimination" and consequently do 
not contravene section 2 of the act to regulate commerce, and this be- 
cause of the fact, as claimed by plaintifï and admitted by the défend- 
ant, that such contracts were entered into "with ail dealers in hops in 
the State of Galifornia, without distinction or discrimination." It 
may be assumed for argument's sake that the aforesaid contracts did 
not in any wise violate any of the provisions of section 2 of the Inter- 
state Commerce Act, that section, as will be observed, being of the 
original act of 1887, and having to do only with the gênerai prohibi- 
tion of discriminations. If, however, it be true, as I am constrained 
to conclude is the fact, that the contracts in question were inhibited 
by any one provision of the Interstate Commerce Act and thereby 
rendered unlawful and invalid, it is idle to inquire or to indulge in 
académie discussion as to whether or not they were likewise violative 
of some other provision of the law. 

As will be noticed by the excerpts in the margin, the Elkins Act 
forbad any person or corporation, either to give or to receive any 
rebate, concession, or discrimination in respect of the transportation 
of property in Interstate or foreign commerce by any common carrier 
whereby such property should by any device whatever be transported 
at a less rate than that named in the tariffs published and filed by 
such carrier, as required by the act to regulate commerce. Sec- 
tion 6 of the original act made express provision for the printing and 
keeping open to public inspection of the schedules showing the rates 
and fares and charges for the transportation of passengers and prop- 
erty which might be established by a carrier ; and it was f urther pro- 
vided that such schedules should plainly state the places upon its rail- 
road between which such common carrier would carry property and 
passengers. It was also provided in the same section that upon the 
establishment and publication of such rates it should thereafter be 
unlawful for a common carrier to charge, demand, collect, or receive 
from any pérson or persons a greater or less compensation for the 
transportation of passengers or property, or for any services in con- 
nection therewith, than was specified in such published schedule then 
in force. Provision was also made that copies of such schedules should 
be filed with the Interstate Commerce Commission, and appropriate 
provision was made pro-viding that changes could be made only upon 
due notice, etc. 

We thus hâve two plain, unambiguous, and unequivocal déclarations 
by the Congress of the United States in force at the time the con- 
tracts in question were entered into, the one in the original Interstate 
Commerce Act that no carrier should charge or receive from any 
shipper a greater or less compensation for the transportation of freight 
than that specified by it in its published charges, and the other in the 
Elkins Act, that no carrier on the one hand, or shipper on the other, 
should either give or receive any rebate or concession whereby freight 
should be transported at a less rate than that named in such published 
schedules or tariffs. 
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Reduced to its last analysis, and stated briefly, the proposition of the 
défendant raiiroad company in this case, which was made to thèse 
shippers, along with others, in order that it might get their business 
in préférence to sonie other compétitive line, was, that in considération 
of their shipments from CaHfornia to the East or to European markets 
of the products grown on their hop fields, at the rate specified in its 
pubHshed charges as the through rate from CaHfornia to the Ëastern 
or European markets, as the case might be, it would, on the one hand, 
reimburse them for ail local charges in the way of local freights, 
cartage, warehouse, and similar charges necessary to transport such 
freight to the port of San Francisco, and that, on the other hand, if 
they would thereafter ship such freight over the rail and water route 
of the défendant company, as contradistinguished from its all-rail 
route, it would reimburse them for the extra marine insurance made 
necessary thereby. From whatever angle such a contract may be 
viewed, the net resuit of its performance was to enable hops to be 
shipped from California to the distant markets, through the médium 
of Interstate commerce, at a less rate than that specified by the raii- 
road company as the rate from California to such markets. The 
actual diminution in the rate was to be, of course, the amount neces- 
sary to be expended by the raiiroad company in the reimbursement of 
the shipper for ail the local charges and for marine insurance. If 
this does not constitute a plain and substantial violation of the two 
provisions of the Interstate Commerce Act last hereinabove referred 
to, then I am unable to comprehend the meaning of language or to 
appreciate the force of valid statutory prohibitions. 

The point is made, of course, ail through the thread of plaintiff's 
argument, and is countenanced by defendant's counsel, that, because 
of the fact that it was open to ail shippers of hops in Northern CaH- 
fornia to be the récipients of this bounty from the Southern Pacific 
Company, in case they saw fit to ship their products over its Hnes, in 
conséquence, as adverted to hereinabove, there was and could be no 
discrimination, as that word is employed in the Interstate Commerce 
Act. In furtherance of that contention it is then urged by counsel 
for the défendant that : 

"Tlie prlmary purpose promptlng the passage of the Interstate Commerce 
Act was to afford ail shippers equal protection in shipping faeillties, and in 
freight rates, to seeure uniformity and reasoiiat)ilit.Y in such rates, and to 
prevent unjust discrimination In fa%'or of one shipper to the pre.i'udice of 
others under substantlally slmllar conditions of location and traffic." 

It is then said that if no violation of this gênerai purpose is to be 
observed, no transaction brought under review could be held to be 
prohibited by such act. 

The answer to this contention, however, in my judgment, is that 
though we may concède for présent purposes the gênerai aim and in- 
tent of the act to regulate commerce was as stated by counsel, yet it 
is emphatically obvions that Congress, in determining the most effec- 
tive means zvhereby such gênerai aim and intent might be attained, 
has said, with no qualification, that shipments of the sort under con- 
sidération might not be made, save at the rate announced in the pub- 
235 F.—éJ 
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lished tariffs. It will not do then, in the face of this valid congres- 
sional déclaration intended to secure at ail hazards the ultimate aim 
of the statute, to contend that such ultimate aim having apparently in 
a particular case been attained, the positive mandate of the statute 
may nevertheless be laid out of considération, and that, because, for- 
sooth, no harm has actually been done. It was compétent for Congress 
to provide ways and means whereby uniformity and equality in the 
matter of railroad rates might be secured to those who v^ere com- 
pelled to make use of public utilities. It was also compétent for it, 
in its wisdom, to détermine the means whereby discrimination, non- 
uniformity, and inequality, as among shippers, might be most advan- 
tageously perpetrated. In that spirit, as a means of putting it beyond 
the power of a carrier to do that which might give it the opportunity of 
indulging in discriminatory practices, it was likewise compétent for 
that body absolutely to prohibit the doing of those things which might 
become the cloak of unbridled discrimination and favoritism. This 
Congress has done in saying that there shall be no departure from the 
published tariffs. So it will not do, in my judgment, to say merely that 
as long as no discrimination apparently results, a carrier may do any 
and ail of the things prohibited by the act. Congress has said thèse 
prohibitions are necessary, presumably to attain the end desired. It 
is not open to this court, then, the end apparently having been at- 
tained, to hold the prohibitions unnecessary and their enactment a 
futility. If the Commerce Act is to be niade an efficient instrumen- 
tality in the abolition of spécial privilèges and the equalizing of rates, 
which, as demonstrated by repeated amendments, has been the aim, 
the practices which Congress in its wisdom and competency saw proper 
to prohibit must be regarded at ail times as being under the ban of 
the law. 

[3,4] Thèse conclusions, I feel, are sustained by controlling lan- 
guage of the United States Suprême Court. In Armour Packing Co. 
v. United States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681, wherein 
the plaintiff in error was being prosecuted as for a criminal violation 
of the Interstate Commerce Act, and in which, in conséquence, the 
usual strictness in the construction of the statute as against criminality 
would be employed, the court, after quoting the provisions of the 
Elkins Act hereinabove ref erred to, said : 

" * ♦ * We find the word device disassoclated from any such words as 
fraudulent conduct, schenie or contrivance, but the act seeks to reach ail 
means and methods by which the unlawful préférence of rebate, concession 
or discrimination is offered, granted, glven or received. Had it been the in- 
tention of Congress to limit the obtaining of such préférences to fraudulent 
sehemes or devices, or to those operating only by dlshonest, underhanded 
methods, it would hâve been easy to hâve so provided in words that would 
be unmistakable in tUeir meaning. A device need not be necessarily fraudu- 
lent; the terni inclndes anythiug which is a plan or contrivance. Webster 
deflnes it to be 'that which is devised or f ormed by design ; a contrivance ; 
an invention ; a pro.iect,' etc. * * * 

<i * * • ppjjg Eiiiins Act proceeded upon broad lines a,nd was evidently 
intended to eft'ectuate tha purpose of Congress to requlre that ail siiippers 
should be treated alike, and that the only rate charged to any shipper for 
the same service under the same conditions sliould be the one established, 
published and posted as required by law. It is not so much the particular 
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form by wMch or the luotlve for which tliis purpose was accomplished, but 
the intention was to prohlblt any and ail ineans tbat might be resorted to to 
obtaln or receive concessions and rebates from tbe fixed rates, duly posted 
and published. * * * 

" * * * Having in view the offense charged in thls case, we thinfe It is 
clearly within the terms of the act making it pénal to procure the actual trans- 
portation, by any of the means denounced in the act, of goods at a less rate 
than that named In the tariffs. It is the purpose, of the act to punish those 
who give or receive transportation, in the sensé of actual carriage, at a con- 
cession from the published rates. » • * 

" * * * It is strongly urged that there is nothing in the acts of Congress 
régula ting Interstate commerce which can render illégal the contract between 
the shipper and the railroad company covering the period from June to De- 
cember, 1905. The contract, it is insisted, was at the légal, published and 
flled rate, and tliere is nothing in the law destroylng the right of contract so 
essential to carrying on business sueh as the petitloner was engaged in. But 
this contention loses sight of the central and controlling purpose of the law, 
which is to require ail shippers to be treated alike, and but one rate to be 
charged for simllar carriage of freight, and that the flled and published rate, 
eqnally known by and available to every shipper. 

"In the Elkins Act, Congress bas made It a pénal offensa to give or re- 
ceive transportation at less than the published rate. Thls rate can only be 
raised by ten days' or lowered by three days' notice. Section 6, 25 Stat. 855. 
There is no provision exceptlng spécial contracts from the opération of the 
law. One rate is to be charged and that the one flxed and published in the 
manner pointed out in the statute, and subject to change In the only way open 
by the statute. There is no provision for the flllng of contracts with shippers 
and ho method of making them public deflned In the statute. If the rates are 
suMect to secret altération by spécial agreement then the statute will fail 
of its purpose to establish a rate duly published, known to ail, and from 
which neither shipper nor carrier may départ. 

"It is sald that If the carrier saw fit to change the published rate by con- 
tract the effect will be to make the rate available to ail other shippers. But 
the law Is not limited to giving equal rates by indirect and uncertain methods. 
It has provlded for the establishing of one rate, to be flled as provided, sub- 
ject to change as provided, atid that rate to be whlle in force the only légal 
rate. Any other construction of the statute opens the door to the possibllity 
of the very abuses of unequar rates which It was the design of the statute to 
prohlblt and punish. 

"Nor do we flnd anythlng in the provisions of the statute Inconsistent with 
this conclusion in the fact that the statute makes the rate as published or 
flled conclusive on the carrier. The carrier files and publishes the rate. It 
may well be eoneluded by its own action. But neither shipi>er nor carrier 
may vary from the duly flled and published rate without Incurrlng the penalty 
of the law." 

So also in New York, New Haven Railroad v. Interstate Commerce 
Commission, 200 U. S. 361, 391, 26 Sup. Ct. 272, 277 (50 L. Ed. 515), 
the cotirt said : 

" • * * It cannot be challenged that the great purpose of the act to 
regulate commerce, whilst seeklng to prevent unjust and unreasonable rates, 
was to secure equality of rates as to ail and to destroy favorltism, thèse last 
being accomplished by requiring the publication of tariffs and by prohlbiting 
secret departures from such tariffs, and forbidding rebates, préférences and 
ail other forms of undue discrimination. To this extent and for thèse pur- 
poses the statute was remédiai and is, therefore, entltled to receive that inter- 
prétation which reasonably accomplishes the great public purpose which It 
was enacted to subserve. * ♦ * If a carrier has a rIght to disregard the 
published rates by resorting to a particular form of deallng, It must follow 
that there is no obligation on the part of a carrier to adhère to the rates, be- 
cause dolng so Is merely voluntary. The all-embraclng prohibition against 
elther directly or Indirectly charging less than the published rates shows that 
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the purpose of the statute was to make the prohibition applicable to every 
nietliod of deallng by a carrier by whieh the forbldden resuit could be brought 
about. 

" * * * Withoiit a statutory requlrement as to publication of rates and 
the imposition of a duty to adhéré to the rates as published, Indlvidual action 
of the shippers as between themselves and in their dealings with the carrier 
would hâve fuU play, and thereby every shipper would hâve the opportunity 
to procure such concessions as might resuit from favorltism or other 
causes. » ♦ ♦ " 

On page 396 o£ 200 U. S., on page 279 of 26 Sup. Ct. (50 L. Ed. 
515), with référence to the contention advanced by the carrier that 
in the instance under considération it had the right to départ from 
the rates specified in its published tariffs, the court said: 

" * * * This simply asserts the proposition whlch we hâve disposed of, 
that a carrier possesses the power, by the form in which he deals, to render 
the prohibitions of the act inefCective, slnce it implles the right of a carrier to 
shut off Inquiry as to the real resuit of a partlcular transaction on the pub- 
lished rates, and thereby to obtain the power of disregarding the prohibi- 
tions of the statute. » • »" 

This case is also authority: for the proposition (200 U. S. 398, 26 
Sup. Ct. 272 [50 L. Ed. 515]), which is of substantial import herein, 
that the application of the prohibitory features in the Interstate Com- 
merce Act does not dépend upon the question of whether the carrier 
intended to violate the statute, but upon the question as to whether the 
effect of the acts done is to violate the prohibitions of the statute. 

In American Express Co. v. United States, 212 IJ. S. 522, 532, 29 
Sup. Ct. 315, 317 (53 L. Ed. 635), after citing and quoting from, with 
approval, the décisions in the New Haven and Armour Packing Cases, 
supra, the court said : 

" • * * But the power of Oongress over Interstate transportation em- 
braces ail nianner of carrlage of that character— whether gratuitous or oth- 
erwise — and, in the absence of express exceptions, we thlnk it was the Inten- 
tion of Congress to prevent a departure from the published rates and 
schedules in any manner whatsoever. If this be not so, à wlde door is opened 
to favorltism in the carrlage of property, in the instances mentioned, free of 
charge. * • • " 

The same court in Union Pacific Railway v. Goodridge, 149 U. S. 
680, 691, 13 Sup. Ct. 970, 975 (37 L. Ed. 896), having under consid- 
ération the provisions of an act of the state of Colorado not dissimilar 
to the fédéral Interstate Commerce Act, said, with respect to a claimed 
right on the part of the railroad to violate the statutory prohibition 
against secret departures from the published tariffs, that to uphold 
such right — 

"would open the door to the grossest frauds upon the law, and practieally 
enable the railroad conipany to avail itself of any considération for a rebate 
which it conslders sutllcient, and to agrée with the favored customer upon 
some fabricated claim for damages, whlch it would be difflcult, if not impossi- 
ble, to disprove. * • » " 

Plaintiff advances the thought that: 

"Section 2 of the Commerce Act contalns législative récognition that privi- 
lèges and concessions may be granted if tliey do not discriminate against 
other persons," etc. 
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If section 2 were the only prohibitory provision of the entire act, 
plaintiff's contention would probably be well taken, but the other pro- 
visions referred to hereinabove are in addition to section 2, and what 
is of more importance, as I read the occurrences, they were enacted 
subséquent to the passage of section 2, and largely because it, in con- 
séquence of its gênerai ténor, had failed of its full purpose. 

The argument is advanced that the prohibitions of section 6 and of 
the Interstate Commerce Act refer only to freight rates and terminal 
charges, they being specified in the Act, and that there was no inten- 
tion to prohibit an abatement of other charges, meaning, that in spite 
of the provisions of the act, and while the carrier might not suffer an 
abatement as to any of its freight rates or terminal charges, per se, 
it might do as it wished vvith respect to its storage and cartage charges. 
This contention is to be considered in connection with the further as- 
sertion of défendant that : 

"Xone of thèse local frelglits, cartage or wareliouse charges were Incurred 
or assumèd while the shlpiuents affected therehy were in transit for purposes 
of Interstate commerce, but ail were intrastate and antedated the inceptiou of 
any Interstate traffic." 

For the sake of argument, it might be conceded (although it would 
seem as if the concession under ail the circumstances were a violent 
one, Daniel Bail, 10 Wall. 557, 19 L. Ed. 999) that the interstate 
journey of the hops began at San Francisco, the "point of delivery." 
But this cannot affect the situation. The "regular tariflf" which plain- 
tiff's assignors agreed to pay, and in considération of the payment of 
which défendant agreed to reimburse said assignors for ail local 
charges, and for excess Insurance, was the tariff from this point of 
delivery to market. It was an Interstate tariff. The tariff which was 
to be abated by the reimbursement of plaintiff's assignors was this 
interstate tariff and precisely the sort of a tariff which the statute said 
might not be abated or diminished. It can make no différence what 
was actually to be done with the money that was to be paid to plain- 
tiff's assignors. This payment when made, as a matter of fact, would 
serve to reduce the tariff paid by such assignors as for an interstate 
journey, and it would at the same time serve to violate an express 
prohibition of the statute. The case would be precisely the same if 
défendant company instead of agreeing to reimburse plaintiff's as- 
signors for local charges, including cartage and warehousing, had 
agreed to reimburse them for expenses incurred in the harvesting and 
curing of their hops, or some other expenditure by them previously 
made. The violation of the .statute results not from a considération 
of where the money was to go to, but from where it was to come from. 
It was to come from a fund which the law said might not be diminished 
for any purpose. In this view of the case ail of defendant's argument 
with respect to cartage and warehousing being excepted from the 
provisions of the Interstate Commerce Act fall to the ground. If 
défendant had agreed to rebate some of the cartage or warehousing 
charges, this argument would be entitled to considération. 

For similar reasons, cases cited by défendant having to do with 
cartage charges "after the completion of the interstate journey" (In- 
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terstate Commerce Commission v. Détroit Railway Co., 167 U. S. 633, 
17 Sup. Ct. 986, 42 L. Ed. 306) hâve no application herein. 

In connection with this phase of the case, it might be assumed that 
it would be compétent for a carrier itself to détermine precisely what 
services it would render in performance of an agreement to transport 
property as between two designated places, and as for a certain speci- 
fied charge. It may also be assumed, as suggested by défendant, that : 

"Patently there are many services whleh can be rendered, or facilltles grant- 
ed by carriers not embraced witliin tlie spécifie classes enumerated, and publi- 
cation of which is made mandatory by the act." 

Still there is no theory under the act and in récognition of its terms 
under which there may be a secret agreement, as between the carrier 
and a shipper, not appearing upon the pubHshed schedùles, wherein or 
whereby the carrier may deliberately promise to reimburse the shipper 
as for his expenditures incurred in the securing of the rendition of 
such services or faciHties, and the efifect of which will be tp abate the 
charges specified in the published schedule. 

Both plaintiff and défendant concède that the contracts in question 
would now be invalid under the provisions of the Hepburn law, which 
went into efifect August 29, 1906 (34 Stat. 584, 838), and défendant 
contends that, as a necessary corollary, they were not invalid previous 
to the passage of the Hepbujrn law. Such an inference is too subtle a 
one for this court to indulge in. The question involved hère is not 
what law may now be in force, but what law was in force, and what 
is the proper construction to be accorded to it as it was in force, at the 
time thèse shipments were actually made. That Congress may hâve 
piled "Ossa upon Pelion" in passing the Hepburn law, would in no 
wise serve to validate that which would bave been otherwise invalid 
under the provisions of the Elkins law. 

Défendant finally refers the court to a holding by Judge Van 'jleet 
of this court, rendered in March, 1909, in an action between one 
Uhlmann and the Atchison, Topeka & Santa Fé Railroad Co., involv- 
ing substantially the same proposition as is presented herein, and in 
which, in an unreported décision, Judge Van Fleet held that the claim 
sought to be enforced did not "constitute, within the meaning of the 
act, a rebate," and was not "a discrimination betvi'een shippers, toward 
which the provisions of the act are directed." Whereupon counsel for 
plaintifif is emboldened to suggest, in conclusion, that : 

"Tlie passage of the Hepburn Act in lOCHi, with its all-reaching and far- 
searchlng provisions, makes Impossible récurrence of litigation such as Is in- 
volved in the case at bar. The Elkins Act is dend and interesting only as an 
expérimental work in the complète structure — the présent Interstate Com- 
merce Act. Tlie décision of this court in the case at bar eau and will establish 
no précèdent. The Ulilniann Case bas establislied such précèdent." 

He who, possessing individual liberty of thought, foUows a précè- 
dent merely because it is a précèdent and in disregard of his own de- 
liberate conclusions, writes himself down not only an intellectual slave, 
but an intellectual coward as well. A précèdent lacking the binding 
force of authority may be considered because of its persuasiveness, 
but surely not because of its mère existence. 
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Judge Van Fleet was long an honored member of our state judiciary, 
for some time being an incumbent upon our suprême tribunal. My 
respect for him as a man and as a judge is profound, and bas grown 
with the years of our acquaintance, and in a case involving doubt as 
to the true course to follow, I would readily yield to his judgment 
and act in déférence to his matured conclusions. In the présent in- 
stance, however, I cannot bring myself to believe that the contracts 
in question were not in contravention of the express prohibitions of 
the Interstate Commerce law as amended by the Elkins Act, and in 
conséquence, loath as I am to difïer with him in a matter respecting 
the proper judicial conclusion to be drawn from the admitted facts, 
since I cannot escape my individual responsibility in the premises, I 
am constrained to feel that I ought to assert my individual judgment. 

[4] The contracts in question being, in my judgment, contrary to 
express provisions of law, and opposed to public policy, as the same 
is declared by the suprême législative authority of the land, they can- 
not be enforced in any court. L. & N. Railroad Co. v. Mottley, 219 
U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 h. R. A. (N. S.) 671. 

[5] With respect to the unperformed features of the contracts, the 
court will leave the parties where it finds them, and is compelled, in 
obédience to the positive mandate of the law, to send plaintifï's as- 
signors forth the victims of their own indiscrétion and indulgence. 
True it is the défendant has money in its hands which it promised to 
pay over to plaintifï's assignors and which promise, because of motives 
of obvious propriety on its part, it now stands ready to fulfill if this 
court will by its protective judgment so decree. But to adjudge plain- 
tif? entitled to recover would be to en force a contract which the court 
holds unlawful and unenforceable. The whole spirit and purpose of 
the Interstate Commerce Act is directed to the end that ail shippers 
shall stand upon an equality in the matter of rates. He who seeks to 
deviate therefrom does so at his own risk and cannot expect the courts 
to recoup him any losses he may sustain thereby. 

Judgment will be entered in favor of défendant. 



DEXTER HORTON TRUST & SAVINOxS BAXK v. CLEARWATER COUNTÏ 

et al. 

(District Court, D. Idalao, C. I). July 29, 1916.) 

1. CouNTiEs <®=>lfi7 — Warrants — Eptect of Thaxsfer. 

Connty warrants are iiot negotiahle jjaper. in the sensé that a transférée 
for value is proteeted froui si défense available against the original payée. 

[Ed. Xote. — For other cases, see Counties, Cent. Dig. § 249 ; Dec. Dig. 
€=3167.] 

2. COUSTIES <S=557 — COUSTY BOARD.S — POWBRS AND FUNCTIONS — CONCLUSIVE- 

NESS OF Action. 

Wliere county eommissioners liave In frood faith acted on a matter with- 
in their jurisdlction, and no appeal is taken as provided for by statute, 
their order becomes final, and is not suliject to collatéral attack. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 74, 75; Dec. 
Dig. ®=357.] 

©ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. COUNTIES <S=>113(6)— CONTRACTS— POWERS OF COUNTY BoABD. 

Coiist. Idaho, art. IS, § 6, provides for the élection bieimially of a county 
assessor, wliose duty it sliall be to value ail property in the couuty for 
purposesof taxation. Rev. Codes Idaho, § 2119, as amended by Sess. 
Laws 1913, e. 127, authorizes the board of county conimissioners, on ap- 
plication by the assessor and after a hearing ou 30 days' public notice, to 
enipower the assessor to appoint suoh deputies and cierks as the business 
of hls office may require and to flx their coniiieusation. Meld, that under 
Kuch provisions, while the board is also charged with the duty of equallz- 
ing assessments, it is witliout authority to enter into a contract with au 
outsider to eruise the taxable timber lands of the county at a large ex- 
pense, and to make reports which would not hâve any officiai or légal 
status, and eould not properly be followed as authentic, either by the as- 
sessor or the board, and that such a contract is invalid. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 174, 180; Dec. 
Dlg. <g=>113(6).] 

4. Counties <g=152— Contracts — Powers of County Boabd — Oonstitution- 

AL Restrictions. 

Such a contract, ereating a llability of the county greater than its en- 
tire income for the year, and for the discharge of which no revenue was 
provided, is also void nnder article 8, § 3, of the Idaho Constitution, which 
provides as follows: "No county * * * shall incur any indebtedness 
or llability, in any niauner or for any purpose exceedlug in that year the 
InconiB and revenue provided for it for such year, wlthout the assent of 
two-thlrds of the qualifled electors thereof, voting at an élection to be 
held for that purpose. * » * Any Indebtedness or llability incurred 
<!0utrary to this provision shall be void: l'rovided, that thls section shall 
not be construed to apply to the ordinary and necessary expenses autlior- 
ized by the gênerai law of the state." 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 215-217 ; Dec. 
Dig. <S=>152.] 

5. Counties <S=150(2) — Limitation or Indeiîtedness — "Ordinary Expense" 

—"Necessary Expknse." 

Within the meaning of Const. Idaho, art. 8, § 3, prohibiting countiea 
from incurring indebtedness or llability in any year exceedlng the income 
and revenue provided for such year, unless certain designated conditions 
are coinplied with relative to authorization of the debt and provision 
niade for its payinent, but providing that the restrkrtion shall not apply 
to "the ordinary and necessary expenses authorized by the gênerai law of 
the State," an exponse is "ordinary" if it is in an ordinary class, if in 
the ordinary course of the transaction of municipal business or the main- 
tenance of municipal property it may and is likely to beeome necessary ; 
and it wlll be assumed that if by law a spécifie duty is iniposed, and 
the mode of performance is prescribed, so that no discrétion is left with 
the offlcer, the expense necessarily incurred in discharging the duty is 
a "necessary expense." 

[Ed. Note.— For other cases, see Counties, Cent. Dig. §§ 105, 160, 210 ; 
Dec. Dig. <g=»150(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Ordinary Expenses ; Necessary Expenses.] 

0. Counties ®=3l49 — Fiscal Management — "Voluntary Indebtedness" — 
"Involuntary Indebtedness." 

A "voluntary indebtedness" of a county is one which it is at liberty to 
évade or postpone until means are provided for the payment of the ex- 
penses incident thereto ; while an "involuntary indebtedness" is a Ua- 



(gcsFor oUier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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bility imposed upon a county by law, and which It is not privileged to 
évade or postpone. 

I Ed. Note. — For other cases, see Counties, Cent. Dig. § 214 ; Dec. Dig. 
€=^140. 

For other définitions, see Words and l'iirases, Second Séries, Voluntary 
ludebtedness.] 

In Equity. Suit by the Dexter Horton Trust & Savings Bank 
against the County of Clearwater, Idaho, and Oren D. Crockett, Treas- 
urer of said County. Decree for défendants. 

Geo. W. Tannahill, of Lewiston, Idaho, Peters & Powell, of Seattle, 
Wash., and H. B. Beckett, of Portland, Or., for plaintiff. 

Fred E. Butler, of Lewiston, Idaho, and John R. Becker, of Oro- 
fino, Idaho, for défendants. 

DIETRICH, District Judge. The plaintiflf holds by assignment war- 
rants of the défendant county in the principal sum of $44,072.69, which 
were issued in 1914 to one M. G. Nease in final payment of a contract 
dated April 15, 1914, for the cruising of its timber lands for taxation 
purposes. Altogether Nease cruised 503,997 acres, at the contract 
price of 121/2 cents per acre. The first warrants issued were paid in 
due course, and ail those now outstanding are hère involved. The 
county treasurer, questioning their vaHdity, declined payment, and 
threatened to divert to the discharge of later warrants ail the funds in 
his hands, whereupon the plaintiff brought this suit for an injunction 
to restrain him from carrying out his purpose, and requiring him to 
recognize and pay ail warrants in the order of their issuance. Several 
défenses are interposed. Itischarged: (1) That the contract was the 
resuit of a collusive and corrupt agreement between Nease and the 
county commissioners ; (2) that the claims upon which the warrants 
were issued were, pursuant to such fraudulent and collusive under- 
standing, wrongfully allowed; (3) that the contract was improvidently 
entered into by the board, and the price agreed to be paid was exces- 
sive ; (4) that the contract was never substantially performed by Nease ; 
(5) that in part the warrants cover claims for the cruising of lands 
which were not within the terms of the contract ; (6) that under the 
laws of the state of Idaho the subject-matter of the contract is not 
within the jurisdiction of the board of county commissioners; (7) that 
the action of the board in letting the contract is violative of section 3 
of article 8 of the Constitution of the state, in that the expense is 
greatly in excess of the revenues provided in the year for which it was 
incurred, and it was not authorized by a vote of the electors of the 
county, and was not an ordinary and necessary expense ; (8) that upon 
their face the warrants are so defective in form that the treasurer is 
not bound to recognize them ; and (9) that the treasurer is without au- 
thority to pay them, because the claims for which they were issued 
hâve never been certifîed as required by law. 

I do not attempt to review tne évidence upon the issue of collusion 
or conspiracy. It is necessarily circumstantial, and, as is usually the 
case, it takes a vvide range and is voluminous. Though the view may 
be entertained that the commissioners actçd improvidently and were 
wanting in vigilance and care, I am convinced .that they were not ac- 
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tuated by corrupt motives. The inculpatory circumstances surround- 
ing the letting of the contract tnay ail reasonably be referred to their 
inexpérience in public affairs, and their real, even though somewhat 
grotesque, fear of the so-called "tiniber companies"; and likewise their 
want of vigilance in requiring strict performance and their compla- 
cence in allowing the claims as presented niay very well be explained by 
their confidence in and reliance upon the ass'essor's approval, and their 
apparent assumption, so generally indulged by the unsophisticated, 
that the sworn vérification of a claim against the public is a sufficient 
guaranty of its correctness. 

There is a measure of interdependence between the next two dé- 
fenses that makes it désirable to consider them together. The défend- 
ants contend that the agreed rate of 121/2 cents per acre was an exces- 
sive price to pay for cruising, and that in material respects the contrac- 
ter failed to render the service called for by the terms of the agreement. 
I am incHned to think that one contention or the other, if not both, 
must be sustained, for the record leaves no doubt in my mind that 
121/2 cents per acre is greatly in excess of a reasonable compensation 
for that which was actually done. 

From an examination of the record made by the board of commis- 
sioners at the time the contract was let, and a considération of the 
manner in which it was gotten up, it is clear that the board expected 
a thorough and accurate cruise, and that Nease convinced them that 
that was the kind of cruise he would make. In his written oiïer, which 
was accepted, he proposed to make "a very careful" cruise, and 
the contract calls for "a careful, complète, and thorough" cruise. 
Can we say that the requirement of thoroughness was met by 
a cruise made through the employment of the cheapest and least 
thorough of ail recognized œethods, or that the requirements of care- 
fulness and completeness were satisfied when the areas daily covered 
by the cruisers were of unusual, if not extraordinary, extent? The 
question is suggestive of but one answer. When we consider that for 
a fairly reliable cruise the double run System is most commonly em- 
ployed, and that the spring cruise hère was generally made in that 
manner, and when we further consider the fact that the topographie 
notations were so placed upon the maps as to signify that a double run 
was in fact made, and further that the price paid was, to say the least, 
adéquate fully to pay for such a cruise, it is difficult to escape the con- 
clusion that at the time the contract was entered into both parties con- 
templated a double run. It is of no avail to say that upon averaging 
up large areas the cruise made will give a fair approximation of the 
aggregate. It may also be true that a rough estimate of most of the 
lands would, in a gênerai average, approximate the resuit of a single 
run cruise, and it may be that either would enable the assessor to make 
as fair a valuation of the timber lands as is commonly made upon 
other classes of property. But that is not what the county contracted 
for. It could hâve gotten a rough estimate or a hasty single run cruise 
for a fraction of what it agreed to pay, and whether the action of the 
board be deemed to be prudent or imprudent in contracting and agree- 
ing to pay for détails and a degree of accuracy the value of which is 



DEXTEB HOETON T. & 8AV. BANK V. CLEARWATER COUNTY 747 

more apparent than real, the county is entitled to receive what it is 
asked to pay for. 

[1] The question still remains whether the défendants can now 
avail themselves of this défense, and in considering it we shall assume 
that, while the plaintiff purchased the warrants in the open market for 
value, it holds them subject to ail the défenses which would be avail- 
able against the original payée. Abbott's Public Securities, § 450; 
City of Nashville v. Ray, 86 U. S. 468, 22 h. Ed. 164; Wall v. County 
of Monroe, 103 U. S. 74, 26 L. Ed. 430. There is no charge in the 
answer that the county commissioners were deceived, or that they were 
fraudulently induced to audit and allow the claims and order the issu- 
ance of the warrants. Upon the other hand, it is expressly alleged that, 
notwithstanding complète knowledge of the inadequacy of the cruise 
and its inaccuracies, the board deliberately allowed the claims. While 
I do not think this averment of complète knowledge is substantiated by 
the évidence, and while there are certain circumstances, especially that 
of the misleading "élévation notations," tending tp show a purpose on 
the part of the contracter to deceive, plainly in the face of the express 
charge of the possession of fuU knowledge by the board we are not 
now at liberty to find that the issuance of the warrants was induced 
by fraud. The fact that the board did not exact strict performance 
is not conclusive. If they had the power to make the con tract, they 
also had the power to waive some of its provisions. 

[2] In the absence of fraud or collusion, the courts cannot, in an 
action of this character, revise the discrétion of the board touching 
matters within their jurisdiction. Against the improvidence and folly 
of county commissioners the taxpayer's remedy is by way of appeal to 
the courts as provided by statute, and that remedy is simple, inexpen- 
sive, and ordinarily adéquate. Such an appeal was hère taken by Lew- 
is. Doubtless feeling the strain at this point, the défendants allège 
that by a collusive understanding between Nease and the county com- 
missioners and Lewis that suit was fraudulently kept alive until the 
time for other taxpayers to appeal had expired, and then was dismiss- 
ed, ail for the purpose of deceiving the other taxpayers and inducing 
them to remain inactive. But this contention cannot be sustained. 
There never was an understanding on the part of either Nease or the 
commissioners that the appeal should be taken, or that it should be 
maintained after it was taken. Doubtless the board desired that it be 
dismissed, and in that there was no impropriety. Administrative dis- 
crétion must be lodged somewhere, and after a board of county com- 
missioners bas in good faith acted upon a matter within its jurisdiction, 
though carelessly and improvidently, and no appeal is taken, the or- 
der becomes final, and is not subject to collatéral attack. 

The fifth défense is that in part the warrants cover claims for the 
cruising of lands which are not within the terms of the contract. The 
facts under this head are simple, and practically undisputed. The 
contract calls for the cruising of the patented timber lands of the 
county. Upon the plats returned by Nease it is shown that his claims 
covered, and warrants were issued for, a little more thaa 110,000 
acres of untimbered lands. In this total acreage it is foundithat there 
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are légal subdivisions, whoUy devoid of timber, aggregating 35,762 
acres. It is also shown tbat the allowed claims covered 7,680 acres of 
untimbered government lands (thèse are embraced in the 35,762 item), 
and 26,706 acres of timbered government lands, none of wbich were 
taxable prier to January 1, 1915, and to most of which no private 
claim of any kind had been initiated. It is also shown that included 
within the total amount for which charge was made there were ap- 
proximately 4,400 acres of lands belonging to the state of Idaho, which 
were entirely free f rom any private claim and were nontaxable. 

As to this last group, the plaintiff concèdes that the contracter 
should not hâve been paid therefor, and the only explanation offered is 
that the lands were cruised and included, and the claims presented, 
through inadvertence. 

As to the 26,700 acres of government land, it appears that some time 
after the contract was executed, in an informai manner, some, and 
possibly ail, the members of the board of county commissioners as- 
sented to a suggestion that in the course of the cruise isolated tracts of 
government land might be included. No record was ever made of such 
understanding, but at the time the bills were allowed the board under- 
stood that they covered some government lands, though it is doubtful 
whether they were conscious of the magnitude of the aggregate 
amount. The 110,000 acres of untimbered lands are scattered through- 
out the timbered section of the county, ranging f rom a very small acre- 
age to tracts now and then exceeding a section in extent. Inasmuch 
as the condition of thèse lands is disclosed by the plats and reports 
made by Nease, it must be assumed that the commissioners had knowl- 
edge thereof, and with such knowledge allowed the claims. While, 
therefore, we may dissent from the judgment of the board in paying 
at the rate of 121/0 cents an acre for a report upon such lands, the al- 
lowance of the bills with knowledge of the facts must be deemed to 
be conclusive upon the county, unless, in view of principles later to be 
discussed, it is held that such action was ultra vires. The government 
land and state land warrants are subject to similar considérations, and 
their status also will later receive attention. 

The other four défenses are largely concerned with questions of law, 
and involve no controverted facts other than those already discussed. 
The défendants first contend that the matter of valuing property for 
assessment purposes is by the Constitution and the statutes of the 
state vested exclusively in the assessor, and that a way is provided by 
which he can bave the assistance of such deputies and clérical service 
as will enable him properly to perform the duties of his office, and 
that it is the function of the board of commissioners to prescribe and 
provide the compensation to be paid for such assistance. It is pointed 
out that in the présent case the contracter and his cruisers were non- 
residents of the state, and that none of them ever qualiiîed or was en- 
titled to qualify as an officer of the county, and that the cruise bas no 
légal status and cannot be accepted as a valuation for assessment pur- 
poses, and is binding upon neither the assessor nor the taxpayer. It is 
argued that the Constitution and statutes having imposed upon a cer- 
tain offîcer the duty of making the assessment, and having prescribed 
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the method in which the duty is to be performed, and provided the 
means by which the officer charged with the duty can secure the requi- 
site assistance, such method and means should be held to be exclusive. 
Blomquist v. Board, 25 Idaho, 284, 137 Pac. 174. 

[3] With certain qualifications I am inclined to think that the position 
must be sustained. The county commissioners also sit as a board of 
equaHzation, and as such board it is their duty to equalize valuations in 
their county, to the end that every kind of property shall bear its just 
burden of taxation. When we consider this important function, and 
their further gênerai duty as a board of commissioners to exercise su- 
pervision over the county's interests, it will be going too far, I think, 
to hold that they are wholly without authority to incur expense in se- 
curing information which will enable them inteUigently to perform 
thèse functions. But upon considération I hâve been constrained to 
the conclusion that this power does not extend so far as to warrant 
them in having the assessor's work donc in any way other than that 
prescribed by law. The record hère leaves no doubt that the primary 
purpose for which the cruise was made was for the assessor's use. 
The Constitution of the state (section 6 of article 18) provides for the 
élection biennially of a county assessor, whose duty it is to value ail 
property in the county for assessment purposes. Section 2119 of the 
Revised Codes, as amended in 1913 (Session Laws, p. 474), authorizes 
the board of county commissioners to empower the assessor to appoint 
such clérical assistance and such deputies as the business of the office 
may require, and to fix their compensation. It is further provided, 
however, that such power may be exercised only upon the application 
of the assessor after 30 days' public notice. If, after such notice, 
upon a hearing, at which any taxpayer may appear in opposition, the 
board finds an existing necessity, it may grant the application. 

Now, what reason can be assigned for ignoring this method, and, 
by resorting to the one hère employed, depriving the taxpayers of 
the statutory right to be heard? Admittedly no sudden emergency 
had arisen. Assuming that a cruise was needed, why could it not 
as well hâve been made under the direction of the assessor, by quali- 
fied deputies appointed for that purpose? Possibly the assessor was 
not himself an experienced cruiser; but neither was Nease. Pre- 
sumably, in appointing his deputies and clerks, the assessor sélects 
persons qualified for the particular duties to which they are assigned. 
One man may be expert in the matter of valuing farm lands, and an- 
other may hâve had expérience exclusively with values of city prop- 
erty. The assessor in this particular case was an intelligent business 
man, a banker, and, so far as appears, was qualified to sélect compétent 
clérical assistance, and experienced cruisers as deputies. There would 
thus hâve been no motive for slighting the work, and no occasion for 
conférences with the large taxpayers as it progressed. And when it 
was completed the resuit would hâve had the sanction of law and a légal 
status. Whether it could or could not thus hâve been done more 
cheaply is perhaps immaterial to the présent inquiry, but I hâve no 
doubt that a great saving could hâve been made. And of what value 
will this contract cruise be to the county ? What use can be made of it ? 
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Technically, it is true, it does not constitute an assessment, and în 
form it is therefore not obnoxious to the objection that it was unoffi- 
cially made ; but when we consider the substance rather than the form, 
does it not in effect constitute the assessment? In order to sus- 
tain the validity of the warrants against attack upon a différent 
ground, the plaintiff has uniformly contended, and now contends, 
that the cruise is indispensable to the assessor. He cannot, so it 
is claimed, place a valuation upon the timbered lands without it; it is 
practically his only source of information. If this be true, manifestly 
thèse ùnsworn, unofficial, nonresident cruisers hâve, in effect, if not in 
form, fixed the value of this vaSt acreage of timbered land for assess- 
ment purposes. The assessor sits in his office, and, imputing verity to 
the information thus furnished him, values the land accordingly. He 
can exercise no judgment or discrétion, for by hypothesis his office 
knows no f acts other than those disclosed by thèse reports. The assess- 
ment cornes to be a matter of making certain computations and entering 
the resuit thereof upon the assessment book, merely a clérical function. 
Plainly, therefore, by this contract the interests both of the public and 
of the taxpayers were in effect committed to nonresident cruisers, un- 
officially employed, without officiai responsibility, and exempt from 
officiai direction or control. 

It is not suggested by the plaintiff that the reports would .constitute 
compétent évidence in any statutory proceeding or judicial hearing. 
That being so, the board of equalization could not properly weigh 
them as against a proper showing made by a taxpayer in his effort 
to reduce or prevent the increase of a proposed valuation of his prop- 
erty. It would seem, therefore, that the reports could be legitimately 
used only for the purpose of suggesting the possible need of investiga- 
tion ; that is, if they differ materially from the valuations which the 
assessor has been or is placing upon certain lands, the discrepancy may 
justify the board of equalization in making an investigation for the 
purpose of ascertaining the facts. Thus indirectly the cruise, if found 
to be reasonably accurate, would be of some assistance to the commis- 
sioners in the performance of their duties. But it is not thought that 
this indefinite benefit, small as compared with that of a cruise made 
through officiai channels, can be accepted as the basis upon vvhich to 
rest the validity of the contract. Had the work been carried on by 
the assessor and his deputies, the commissioners might very well hâve 
been justified in employing a reasonable number of cruisers to check 
up the estimâtes. They would thus hâve been performing their duty 
of supervising and correcting, but would not hâve been doing, the work 
of the assessor. 

[4, 5] We now corne to a considération of the question of the seventh 
défense; that is, that the contract was entered into in violation of 
section 3 of article 8 of the Idaho Constitution. That section is as 
follows:. 

"No county, clty, town, township, board of éducation, or school district, or 
pther subdivision of tlie state sliall incur any indebtedness, or liabllity in any 
manner, or for any purpose, exceeding in tliat year, the Incoine and revenue 
provided for it for sucli year, witlioiit tlie assent of two-tliirds of ttie qualitied 
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electors thereof, votlng at an élection to be held for that purpose, nor unless, 
before or at the tlme of incurrlng sueh Indebtedness, provision shall be made 
for the collection of an annual tax suffieient to i>ay the Interest on such In- 
debtedness as it falls due, and also to constitute a sinking fund for the pay- 
ment of the principal thereof, wlthin twenty years from the time of contract- 
ing the same. Any indebtedness or liablUty Ineurred contrary to this provi- 
sion shall be void : Provided, that this section shall not be construed to apply 
to the ordinary and necessary expenses authorized by the gênerai laws of the 
State." 

It is admitted that the contract created a liabîlity for the discharge 
of which no revenue at ail was provided during the year 1914, and 
that it was never authorized by the qualified electors of the county, 
and further that no provision was ever made for the annual payment 
of interest or for a sinking fund. In short, the plaintiff concèdes that 
unless the expense thus ineurred is an "ordinary and necessary" one, 
and hence falls within the proviso of section 3, the entire transaction, 
including the warrants, was and is void. The one question for con- 
sidération, therefore, is whether it was an ordinary and necessary 
expense. Unfortunately this phrase does not yield itself to a compre- 
hensive, gênerai définition, and each case must be adjudged in the light 
of its own facts. The uncertainty in which this view leaves the 
fundamental law is to be deplored, but the courts cannot be ex- 
pected to make spécifie that which the constitutional convention found 
it necessary to leave gênerai. 

That some of the work for which the warrants were issued was not 
"necessary" in any reasonable sensé in which that word may be used 
is hardly open to argument. Even were we to accept the plaintiflf's 
view, that a cruise was required to enable the county officers to make 
an assessment of timbered lands, some of the lands reported were not 
assessable in 1914, and some of them were not timbered, and, how- 
ever liberally we may construe the constitutional phrase, manifestly 
there was no présent necessity in 1914 for incurring the expense of 
cruising such lands. To say that some of the 26,706 acres of gov- 
ernment land might or probably would become taxable in the future 
is aside from the point. There was no présent necessity, and the con- 
stitutiotial proviso contemplâtes présent necessities, and not future 
possible économies. And why cruise an untimbered section — or, for 
that matter, an untimbered 40 — unless the position be taken that it 
was necessary to send timber cruisers out over ail of the lands of 
the county? It was quite immaterial that an untimbered section was 
surrounded by timbered sections. The contractor was sent out to 
cruise the timbered lands, and it was thus his duty to locate by légal 
subdivisions ail the timbered lands, but not those which were untim- 
bered. What need had he for reporting that a certain section had no 
timber upon it? If, in compliance with his instructions, he faithfully 
performed his contract, and cruised and returned reports to cover ail 
timber lands in a given township, nothing more was required. The 
county officers were then advised by implication that the other lands 
of the township not so reported were untimbered, and the assessor, 
already having their description, could value them as he valued other 
untimbered lands in the county. Surely it was not necessary for, the 
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contractor to survey the untimbered lands to find out where the timber 
was ; he could see the timber, and, seeing it, it was his duty to cruise 
it and report the amount thereof, and further to report where it was, 
and not where it was not. The mère fact that in running the lines 
of the timbered lands he incidentally and necessarily ran some of 
the Hnes of the nontimbered lands did not warrant him in claiming 
a cruise of the latter, and, even were there no constitutional Hmita- 
tion, the allowance of such a daim constitutes gross extravagance. It 
follows that, the expense being unnecessary, and there being no funds 
apphcable to its payment, the board was cleariy without the power un- 
der the Constitution either to incur or to pay it, and in so far, there- 
fore, as they cover payment for the cruising of thèse three groups 
of land, aggregating 141,106 acres, the warrants would seem tp be void 
in any rational view that may be taken of the scope of the consti- 
tutional proviso. 

The status of the balance of the claim is not so free from doubt. 
The plaintiff's position in substance is that the phrase "ordinary and 
necessary" must be given a libéral construction ; that it is the duty 
of the county commissioners, as well as the assessor, to classify and 
assess ail lands in their county at their actual cash value (Laws Idaho 
1913, c. 58, §§ 34, Z7, 38, 39, 48, 49, 56, 57, 58, 64, 65, 66, 68) ; 
and that, such duty being imposed, the expense reasonably incurred 
in its performance must be deerned to be an ordinary and necessary 
one. It will be assumed that an expense is not necessarily extraor- 
dinary because the necessity therefor does not arise f requently and at 
regular intervais. Hickey v. Nampa, 22 Idaho, 41, 124 Pac. 280. An 
expense is ordinary if it is in an ordinary class, if in the ordinary 
course of the transaction of municipal business, or the maintenance 
of municipal property, it may and is likely to become necessary. It 
will further be assumed that, if by law a spécifie duty is imposed, and 
the mode of performance is prescribed, so that no discrétion is left 
with the officer, the expense necessarily incurred in discharging the 
duty is a "necessary expense." 

Referring to thèse principles, the plaintifif contends that the officers 
of the défendant county could not perform the duties imposed upon 
them of classifying and valuihg the timbered lands without a cruise. 
It is true that the statutes do require of the assessor that in assessing 
the property of the county he; "shall actually détermine, as near as 
practicable, the full cash value of each tract or pièce of real prop- 
erty assessed." It is also required that for assessment purposes ail 
lands shall be classified as agricultural, timbered, cut-over, minerai, 
grazing, and waste land. It is also made the duty of the county com- 
missioners, sitting as a board of equalization, to consider ail assess- 
ments made by the assessor, and to so increase or reduce his valuations 
that they will conform to the actual cash value of the property. Like- 
wise it is their duty to acquire correct classifications of the lands. 
It is further provided that, if a county commjssioner "knowingly per- 
mits" a valuation to remain too high or too low, he is guilty of a mis- 
demeanor and of malfeasance in. office. It is still further provided 
that: 
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"Any assGssor who shall willfully or knowingly enter, or suffer to bé entered, 
any untrue or incorrect classification of lands or other property upon tlie 
assessment roll ; or any member of any board of county commissioners who 
shall knowingly permit any such untrue or incorrect classification of property 
to stand ; or any county audltor who knowingly make an untrue or incorrect 
classification of the property, as entered upon the assessment roll, in his ab- 
stract of the assessment, or fail to transmit his abstract of the assessment 
within the time prescribed therefor in the preceding section, shall forfeit the 
sum of one thousand dollars, to be recovered upon his olEcial bond for the 
use of the state." 

Now it must be manifest that to construe thèse several requirements 
as imposing upon the officers the duty of absolute accuracy in the 
classification and valuation of lands is to ignore certain qualifying 
phrases, and is to make compliance with the law wholly impossible. 
An entirely just or correct valuation of ail the property in the county, 
if not a mère dream, is an unattainable idéal. The difficulty with the 
plaintiflF's argument is that it goes too far. If the expense of the 
cruise is to be deemed to be a necessary expense only because the 
officers must assess with absolute accuracy and the cruise will enable 
them to perform this duty, the answer is that the cruise is without 
such efficacy. Admittedly it is inaccurate, and as to any given légal 
subdivision the report f urnished the county may not even approximate 
the truth. The most that can be said is that the work will give some 
measure of assistance, and that valuations made upon the basis of the 
cruise will, on the whole, be less inaccurate than one made without 
such a cruise. 

Enough bas been said in this regard to illustrate the point. Obvi- 
ously it is not a case where there bas been imposed a definite, spécifie 
duty which is susceptible of perfect performance, and which is to be 
discharged in a mode particularly pointed out. The assessor is to dé- 
termine "as near as practicable" the fuU cash value. If an officer 
shall "knowingly or willfully" assess or permit to be assessed prop- 
erty at more or less than its cash value, he shall be punished. Such 
is the purport of the law. In short, the officers are to do the best they 
can, with the means at their disposai, to approximate as nearly as may 
be the unattainable idéal. 

The point may further be illustrated by référence to conditions of 
vi'hich we may take judicial knowledge, as well as facts disclosed by 
the évidence. The act of 1913 did not establish a new system. It 
bas always been the duty of the officers to assess real property under 
a uniform rule of valuation, and, except for a short period, at its fuU 
cash value. The principle has always been the same, and the duties 
of the assessor and of the board of equalization bave always been sub- 
stantially the same. Yet notwithstanding 25 years of statehood only 
three or four counties baye ever had cruises made, and none until 
the last 4 or 5 years. Now, will it be contended that every assessor 
and every county commissioner in ever county for thèse many years 
has been guilty of a misdemeanor and of malfeasance in oiïice be- 
cause he has valued, and equalized the valuations of, property as best 
he could without sûch cruises? Or would any one say that the assessor 
of the défendant county and the commissioners were likewise guilty 
■ ■ " ' ■ 235F.— 48 
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because the very year this obligation was incurred they valued thèse 
identical timber lands, and equalized tlie valuation thereof , and levied 
taxes, without this or any other cruise? As a matter of fact, the 
duty of assessing timber lands according to their actual cash value 
does not differ in kind from that of assessing other classes of lands. 
In any case the task is attended with difficulty, and at most the dif- 
férence is one of degree and not of kind. The same reasons which 
are urged in support of a cruise of timber lands may be urged 
with but little less force in favor of a detailed survey of agri- 
cultural lands, with a report upon the topography thereof, the 
soil conditions, the irrigating Systems, water supply, location with 
référence to market, schools, roads, etc., ail of which and othèr condi- 
tions are taken into considération wheh it comes to determining the 
actual market or cash value of such lands. But will any one say that 
assessors and their deputies possess or use such detailed information? 
Could not an experienced timber man, acting as deputy assessor, go 
through the woods, with a compassman to locate the légal subdivisions, 
and, without a detailed cruise, but upon a gênerai survey and estimate, 
appraise the value of timber lands quite as accurately as the ordinary 
deputy assesses agricultural lands? And will any one assert that the 
three county commissioners, sitting as a board of equalization, hâve 
any detailed or personal knowledge of the conditions which must be 
taken into considération in determining the actual cash value of the 
majority of the agricultural lands in their county? Could any one 
of them qualify as an opinion witness touching the value of ten per 
cent, of such lands, if called to the stand in a proceeding in eminent 
domain? If they are honest, they do the best they can with the means 
at their disposai, and thus they discharge their duty, not because the 
resuit is accurate, but because they détermine the "full cash value" 
"as nearly as practicable," and neither knowingly nor willfuUy assess 
or permit to be assessed property for more or less than its actual cash 
value. That is the statutory measure of their officiai duty, and they 
cannot. in the face of the express prohibition of the fundamental law, 
défend the création of an indebtedness, exceeding in itself the total 
revenues of the county for the year, upon the ground that thereby they 
will be enabled to perform this duty a little more efficiently. 

The Idaho Constitution is imbued with the spirit of economy, and in 
so far as possible it imposes upon the political subdivisions of the 
State a pay-as-you-go System of finance. The rule is that, without 
the express assent of the qualified electors, municipal officers are not 
to incur debts for which they hâve not the funds to pay. Such policy 
entails a measure of crudity and inefficiency in local government, but 
doubtless the men who drafted the Constitution, having in raind dis- 
astrous examples of optimism and extravagance on the part of public 
officiais, thought best to sacrifice a measure of efficiency for a degree 
of safety. The careful, thrifty citizen sometimes gets along with a 
crude instrumentality until he is able to purehase and pay for some- 
thing better. And likewise, under the Constitution, county officers 
must use the means they hâve for making fair and équitable assess- 
ments until they are able to pay for something more efficient, or ob- 
tain the consent of those in whose interests they are supposed to act. 
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It must be assumed that, in prescribing the duties of the assessor 
and the commissioners, the Législature was cognizant of the conditions 
under which thèse duties must be performed, and that it was net in- 
tended to require either impossibiHties or a violation of the Constitu- 
tion. If it was the purpose to impose upon the counties having timber 
lands the burden of causing thera to be cruised, is it not reasonable 
to suppose that such an întent would hâve been expressed? Every 
member of the Législature of 1913 doubtless knew the manner in which 
such lands, as well as ail other property in the state, had alvvays been 
assessed, and hence knew that a cruise had never been made. If 
the current practice had become a public scandai, or was generally 
understood to be inéquitable, and if, therefore, it was thought to be 
high time that a différent method should be employed, it is strange that 
one was not prescribed and the means provided for carrying it into ef- 
fect. For example, the Législature did see fit (Act 1913, § 34) to 
impose upon the assessor the duty of having prepared a plat book 
of his county. It also prescribed the form of such book and its con- 
tents, and authorized the payment of expense thus necessarily incUr- 
red. If a detailed cruise of timber lands was deemed to be essential, 
why was it not also required, with proper provision for uniform re- 
ports thereof ? If cruises are to be made, it is not only important that 
they hâve the sanction of law, but that they be required of ail counties, 
and be made and reported according to some uniform system, so that 
they may also serve as the basis of state equalization as well as for 
local purposes. 

The discussion need not be further prolonged. Enough has been 
said to make it clear that the Législature has not imposed upon the 
counties the absoïute duty of cruising their timber lands, or of incur- 
ring indebtedness for that purpose. The county officers are required 
only to détermine the full cash value of property, including timber 
lands, as nearly as may be practicable with the means they bave. They 
are not obligated, nor hâve they the right, to overstep the constitutional 
limitation for the purpose merely of possibly increasing the efficiency 
of their service. And the county commissioners hâve no authority to 
substitute for the statutory mode of valuing property a method of 
their own. It follows that, the premises upon which the plaintiff rests 
its entire contention touching the constitutionality of the contract not 
being well founded, its argument falls, and the contract must be held 
to be void. In any other view the constitutional prohibition would in 
practice prove to be a mère thing of straw. If this contract can be 
sustained, by parity of reasoning another of like character, for a sec- 
ond cruise, can be made at any time. Of necessity, conditions change 
from year to year. Some trees are growing, and others are being eut 
down or otherwise destroyed, and still others are deteriorating in value. 
Another cruise would doubtless be of some value. 

Again : It is the duty of the county commissioners to provide build- 
ings and other facilities for the transaction of county business. Tem- 
porary quarters may be cheaply built, or rooms may be rented, and 
thus the county may keep within its revenues. But such provision is 
not so weU adapted to the public need as a permanent courthouse. 
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Doubtless a modem building, constructed according to approved plans, 
would answer the purpose better, and would be more efficient than a 
temporary structure or rented quarters. But may the county com- 
missioners, theref ore, without asking the assent of the electors, pro- 
ceed to erect such a structure, and thus impose upon the coUnty a large 
indebtedness ? See Bannock County v. C. Bunting & Co., 4 Idaho, 
156, 37 Pac. 277; Dunbar v. Board of Co. Corn., 5 Idaho, 407, 49 
Pac. 409. 

[6] I hâve not overlooked the case of Wingate v. Clatsop County, 
71 Or. 94, 142 Pac. 561, nor shall I attempt to distinguish it upon 
unimportant différences, either of f act or of constitutional or statutory 
phraseology. It is to be conceded that the limitation there involved, 
under the construction placed upon the Oregon Constitution, is the 
équivalent of section 3, article 8, of the Idaho Constitution. Further- 
more, as has already been made plain, I accept the view : 

"That a voluntary indebtedness Is one which a county is at llberty to évade 
or postpone until means are provided for tlie paynient of the expenses incident 
thereto, whlle an involuntary Indebtedness is a liability imposed upon a 
county by law, and whieh it is not privileged to évade or postpone." 

But, with ail due respect for the court, the reasoning by which the 
conclusion is reached that the cruising of its timber lands constituted 
a duty which the défendant county could not postpone, I hâve been 
wholly unable to appreciate. It seems to me to entirely break down 
the protection which the constitutional provision was intended to vouch- 
safe. The statutes of Oregon may in some respects differ from those 
of Idaho ; I hâve not undertakèn to analyze them. But, however that 
may be, to say that under the Idaho statutes the duty of cruising its 
timber lands is one which a county must immediately perform, and 
cannot postpone, would, it is thought, be contrary to both reason and 
expérience. Though législature after législature has convened, the 
members of which hâve had knowledge of a contrary practice, not 
exceptional, but universal, and though the revenue laws hâve often 
been the subject of public discussion, and hâve frequeritly been revised 
and amended, and new provisions' hâve been added imposing spécifie 
duties upon the county ofïîeers with a view to a more complète and 
uniform valuation, the statute books hâve always been, and are, silent 
upon the subject of cruising. If it is absolutely obligatory upon the 
County to incur the indebtedness for cruising its timber lands, and if 
the obligation is thus involuntary, and must be discharged without 
évasion or delay, then as a matter of course a writ of mandate should 
issue to the board of county commissioners of every county in the 
State where there is timber land, requiring an immédiate cruise to be 
made. Ànd yet, in so far as I am advised, no executive or administra- 
tive officer or private citizen has ever applied for such a writ. For a 
génération the législative and executive departments of the govern- 
tnent and the public at large hâve âcquiesced in the view that there is 
neither constitutional nor statutory duty to incur such indebtedness. 
If in a county having a total revenue of less than $55,000, with ordi- 
nary and necessary expenses aggregating approximately $60,000, an 
additional item of expense of $63,000, incurred by the commissioners 
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for something which, under like conditions and similar laws, had never 
before been deemed to be necessary, and without which other coun- 
ties, similarly situated, had gotten along for a quarter of a century, 
can be held to be an "ordinary and necessary expense," the citizen 
may very well ask what is an extraordinary or unnecessary expense, 
and against what sort of a transaction does the Constitution afford 
him protection. 

The view which I bave taken of the constitutional question being 
décisive of the case, it is unnecessary to discuss the other two défenses, 
which are of a technical nature. 

The bill will be dismissed, with costs to the défendants. 



YEE GEE V. CITY AND COUNTY OF SAN FRANCISCO et al. 
Plstrie': Court, N. D. California, Second Division. July 20, 1916.) 

No. 228. 

1. Injunction <S=>105(2) — Protection of Pbopektt Rights — Restraining 

Enfoecement of Uxconstitotional Statuts or Ordinance. 

While ordlnarily a court of equity will not interfère to restrain a crim- 
inal prosecutiou instituted or threatened for violation of an unconstltu- 
tional statute or ordinance, it may enjoin tlie enforcement of an act 
wliich will Involve a direct invasion of property riglits, notwithstandlng 
such enforcement is through a criminal prosecution. 

[Ed. Note. — For ottier cases, see Injunction, Cent. Dig. § 179; Dec. Dig. 
<S=>105(2).] 

2. C0N.STITUT10NAL Law (©=70(3) — Obdinances — Validity — Motives fob En- 

actmext. 

Where a législative act is fair upon its face and capable of impartial 
application to ail who come witliin its terms, the mère motive actuating 
its enactment cannot be Inquired into as a. ground for holding it invalid. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 131 ; 
Dec. Dig. ©=70(3).] 

3. Municipal Corporations <S=121 — Obdinances — Pboceedings to Déter- 

mine Validity. 

One wlio has not been injured thereby has no standing to attack the 
validity of an ordinance on the ground tliat it vests an arbitrary power 
in a board to grant or refuse licenses. 

[I{)d. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
257; Dec. Dig. <g^l21.] 

4. Municipal Corporations ®=»595, 597 — Validity of Ordinances — Police 

Régulations. 

A nmnicipality duly authorized by the Constitution and statutes of the 
State may, in the exercise of the police power, regulate the eonduct of any 
business in any respect as to which it may involve the public health, 
safety. or welfare, provided the régulation is reasonably adapted to their 
protection ; but it may not, under tlie guise of a police régulation, inter- 
fère with the constitutional right of a citizen to carry on a legitimate 
business, harmless in itself, beyond a point reasonably required for the 
protection of the public. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 1321, 1322, 1325, 1354 ; Dec. Dig. <S=ï595, 597.] 

. ®=9For otber cases see same topic Si KEY-NUMBBR in ail Key-Numbered Disests & Indexât 
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5. Municipal Corpokations <S=>03(2)— Validitt of Obdinanoes — Questions 

FOR JuDiciAL Détermination. 

While every Intendment is to be indulged in favor of the valldity of an 
ordinance witliln the gênerai power of the inunlclpallty the question of 
the reasonableness of a regnlatory measure, in vlew of the apparent end 
sought, Is one for Judlclal détermination. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
155, 1378; Dec. Dig. ©=63(2).] 

6. MuNiciPAX Corporations <S=>63(1) — Validity of Ordinances — Police 

Resulations. 

A mère législative déclaration that a business or occupation, harmless 
and innocuous in Itself, is inlmlcal to the public interest, eannot make it 
so, nor render a restrictive ordinance valld, uuless by reason of surround- 
ing conditions the déclaration can be said to accord with the fact, as 
based upon common observation and liuman expérience. 

[Kd. Note.- — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 155, 1879; Dec. Dig. <S=>63(1).] 

7. Municipal Corporations <S=625^0bdinancb Regulatino Laundries — 

Constitution ALiTY. 

A provision of an ordinance of tlie city and county of San Francisco 
that "no person or persons owning or employed In the public laundries or 
public wash houses * * * ghall wash, mangle, starch, iron, or do any 
other work on clothes betvceen the hours of 6 o'clock p. m. and 7 o'clock 
a. m.," applying as it does throughont the entire city, without regard to 
surrounding conditions, and to employers and employés alike, is void, as 
an nnreasonable interférence with the Uberty of the citizen in the pros- 
ecutlon of a legitimate occupation, and as havlng no real or substantial 
relation to the piirpose ostensibly sought to be accompUshed. 

[l'jd. Note. — For otlier cases, see Municipal Corporations, Cent. Dig. §§ 
1378, 1379 ; Dec. Dig. <g=>625.] 

In Equity. Suit by Yee Gee against the City and County of San 
Francisco and James Rolph, Jr., Mayor of said City and County. On 
motion to dismiss bill. Motion denied, and decree for complainant. 

Godwin B. Swift, of San Francisco, Cal, for plaintifï. 
Percy V. Long, City Atty., and Maurice T. Dooling, Jr., Asst. City 
Atty., both of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. This is a bill by plaintiff, a native- 
born citizen of the United States, of the Chinese or Mongolian race, 
now and for many years owning and conducting a public laundry in 
the city of San Francisco, to restrain the enforcement of an ordinance 
(No. 3300 N. S.) of its board of supervisors, approved June 27, 1915, 
regulating laundries therein, and particularly of certain provisions 
thereof, on the ground that the same violâtes the Fourteenth Amend- 
ment of the Constitution, and that its enforcement will deny to plaintiff 
the equal protection of the law, and deprive him of his property and 
property rights without due pirocess. 

The gênerai assignment of invalidity, involving the opération of the 
ordinance as a whole, is that it is unreasonably and arbitrarily dis- 
criminatory; it being alleged that it was passed and adopted for the 
sole purpose of interfering with and injuring the laundry business 
as carried on by persons of the plaintifif's race, of which a large num- 
ber are alleged to be engaged in the business in said city, and in effect 
to drive them out of the business. The spécial features assailed are: 

®3=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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(1) Certain provisions which it is claimed commit to the board of 
supervisors the arbitrary discrétion to grant or refuse licenses to carry 
on the laundry business, and make it unlawful to engage therein with- 
out first securing a spécial permit from said board, which provisions 
it is claimed are in excess of the power of said board ; and 

(2) A provision limiting and restricting the hours of the day within 
which such business may be carried on and laundry work performed, 
in a manner and to an extent which, it is asserted, render such restric- 
tion wholly unreasonable and void as an exercise of the police power 
or otherwise. 

The défendants hâve interposed a motion to disraiss the bill for want 
of equity, and the questions accordingly arise on the face of the 
pleadings. 

[1] 1. The first ground urged in support of the motion to dismiss 
is that plaintiff is seeking to enjoin the enforcement of a pénal ordi- 
nance ; and that such relief is not within the province of equity. This 
is based upon the fact that the ordinance makes any violation of its 
provisions a misdemeanor, to be punished "by a fine of not more 
than $500, or by imprisonment in the county jail for not more than 
six months, or by both such fine and imprisonment," and provides no 
other mode for its enforcement. 

It is quite true that ordinarily a court of equity will not interfère 
to restrain a criminal prosecution instituted or threatened against one 
violating the provisions of an unconstitutional statute or ordinance 
(Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 207, 23 Sup. Ct. 
498, 47 L. Ed. 778) ; the remedy being at law, either by a défense in 
the criminal courts, where the question of the validity of the act may 
be as eflfectually availed of as in a court of equity (Fitts v. McGhee, 
172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535), or by proceedings on 
habeas corpus. But this is not Universally true. If the enforcement 
or threatened enforcement of the act involves or will involve a direct 
invasion of property rights, equity will interfère to restrain the perpé- 
tration of the wrong, notwithstanding the enforcement is through a 
criminal prosecution. Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. 
Ct. 18, 49 L. Ed. 169, and cases there cited. 

The présent case, I think, falls within this exception. The right 
to labor or earn one's livelihood in any legitimate field of industry or 
business is a right of property, and any unlawful or unreasonable in- 
terférence with or abridgment of such right is an invasion thereof, 
md a restriction of the liberty of the citizen as guaranteed by the Con- 
stitution. Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 49 
L. Ed. 937, 3 Ann. Cas. 1133. That the industry hère involved is in 
its essential nature a perfectly harmless, legitimate, and even necessary 
one, as viewed in its relation to our domestic and social economy, no 
question is or can be made. In re Hong Wah (D. C.) 82 Fed. 623 ; 
In re Quong Woo (C. C.) 13 Fed. 231 ; In re Tie Loy (C. C.) 26 
Fed. 611; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 
L. Ed. 220. If, therefore, the ordinance as a whole, or in either of 
the particular features attacked, be in contravention of plaintifï's rights 
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under the Constitution, its enforcement as to him in such obnoxious 
respect would in légal contemplation constitute an unauthorized in- 
vasion of his property. 

In this aspect the case is to be distinguished from that of Moss 
V. McCarthy (C. C.) 191 Fed. 202, decided in this court, relied upon 
by défendants. The ordinance there attacked was not directed against 
a legitimate business, but the maintenance of "bucket shops," some- 
thing regarded as offensive to the public morals and welfare, and in 
the maintenance of which, therefore, no right of property could legiti- 
mately inhere, and it was held that the threatened raiding of plain- 
tiff's place of business by the police, and the arrest and prosecution 
of the plaintiff and his associâtes, would not constitute an injury to 
his property rights within the exception above noted; the court say- 
ing : 

"The threatened invasion or injury to property rights must l>e an injury 
wlùch will naturally and necessa.rily follow the threatened enforcement of the 
obnoxious ordinance; not a loss, damage, or détriment flowing merely Incl- 
dentally or consequentially therefrom, through the arrest and prosecution of 
the party threatened, liowever irksome or expensive such action may prove." 

See Wiseman v. Tanner (D. C.) 221 Fed. 694. 

[2] 2. The lîrst two assignments against the ordinance may be 
briefly disposed of. The défendants' objection to the sufficiency of the 
averments of the bill to disclose invalidity by reason of the alleged 
purpose of the supervisors in passing it to discriminate against plain- 
tiff's race is well taken. The mère allégation of an improper motive 
of a législative body in adopting a measure is not, standing alone, suf- 
ficient to disclose invalidity. So long as the act is fair upon its face, 
and capable of even-handed and impartial application to ail who corne 
within its terms, the mère motive actuating its enactment cannot be 
inquired into as a ground for avoiding it. Soon Hing v. Crowley, 
113 U. S. 703, 5 Sup. Ct. 730, 28 L. Ed. 1145; Fletcher v. Peck, 6 
Cranch, 87, 131, 3 L. Ed. 162; United States v. Des Moines, etc., Co., 
142 U. S. 510, 545, 12 Sup. Ct. 308, 35 L. Ed. 1099; Doyle v. Insur- 
ance Co., 94 U. S. 535, 24 E. Ed. 148; Ex parte McGardle, 7 Wall. 
506, 514, 19 L. Ed. 264. It is not alleged that the ordinance bas re- 
ceived any partial or discriminating enforcement, and there is there- 
fore nothing which, if proved, would bring the case within the doctrine 
of Yick Wo V. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 
220. 

[3] 3. As to the provisions asserted to hâve the eflfect to vest arbi- 
trary power in the supervisors to grant or reject permits to engage in 
the business, their validity need not be inquired into, since plaintiff 
does not show himself injured thereby. It is not alleged that he bas 
ever applied for or been denied a permit under this ordinance, and he 
is not, therefore, in a positioh to attack it on this ground, assuming 
it to be subject to the vice alleged. Gundling v.' Chicago, 177 U. S. 
183, 186, 20 Sup. Ct. 633, 44 L. Ed. 725; Kissinger v. Hay, 52 Tex. 
Civ. App. 295, 113 S. W. 1005; Johnson Exp. Co. v. Chicago, 136 IlL: 
App. 368, 375. 
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4. This leaves for considération but the second spécial point of at- 
tack against the ordinance^that involving the provision prescribing 
the hours of the day in which the work of a laundry may not be car- 
ried on. That provision is this : 

"Sec. 9. No person or persons owning or employed in the public laundries or 
public wash houses provided for in section 1 of tliis ordlnance shall wash, 
mangle, starch, iron, or do any other work on clothes between tlie hours of 
6:00 o'clocli p. m. and 7:00 o'clock a. m., nor upon any portion of that day 
knovvn as Sunday." 

Section 1 embraces within its terms ail public laundries or v^^ash 
houses "within the limits of the city and county of San Francisco." 
It will thus be seen that the terms of section 9 apply to ail laundries 
maintained in the entire territory embraced within the city limits, 
without regard to differing conditions existing in différent sections or 
districts thereof, the density of population or character of buildings, 
or the situation or relation of the laundry to other structures or prem- 
ises, as calculated to cause danger of fires, or other objectionable con- 
sidérations. 

It is claimed that this sweeping and ail-inclusive nature of the re- 
striction, with its limitation on the number of hours prescribed for 
carrying on the business, having regard to its intrinsic nature, renders 
the provision subject to the objection that it constitutes an undue and 
unreasonable restraint upon plaintiff's right to pursue his occupation, 
and as such is in violation of his rights under the Constitution. The 
défendants contend, on the other hand, that it is a perfectly reason- 
able and proper police régulation, and one within the power of the 
board of supervisors to enact; and in support of this contention they 
place their reliance upon the cases of Barbier v. Connolly, 113 U. 
S. 29, 5 Sup. Ct. 357, 28 L. Ed. 923, Soon Hing v. Crowley, 113 U. 
S. 707, 5 Sup. Ct. 730, 28 L. Ed. 1145, and In re Wong Wing, 167 
Cal. 109, 138 Pac. 695, 51 L. R. A. (N. S.) 361. 

The îirst two cases involved provisions couched in precisely similar 
terms in two différent laundry ordinances of the city and county of 
San Francisco, whereby, within certain prescribed limits of the city, 
the washing and ironing of clothes in public laundries was prohibited 
between the hours of 10 o'clock at night and 6 o'clock in the morning. 
The court in Barbier v. Connolly held that the provision was not un- 
reasonable or discriminatory, but was "purely a police régulation, 
within the competency of any municipality possessed of the ordinary 
powers belonging to such bodies." And in Soon Hing v. Crowley, re- 
ferring to its previous ruling in the Barbier Case, repeated substan- 
tially the language above quoted and added : 

"And it is of the utniost conséquence In a citj' subject, as San Francisco is 
the greater part of the year, to hlgh wlnds, and coniposed princlpally within 
the limits desiguated of wooden buildings, that régulations of a strict cliarac- 
ter should be adopted to prevent the posslbllity of fires. Tliat occupations in 
which continuons Ares are necessary should cease at certain hours * * « 
would seem to be, under such eircumstances, a reasonable régulation as a 
measure of protection. At any rate, of its necessity for the purpose designated 
the municipal authorlties are the appropriate judges. Their régulations in 
this matter are not subject to any interférence by the fédéral tribunals, un- 
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less they are made tlie occasion for iuvadlng the substantive rlghts of per- 
sons, and no such invasion is caused by tlie régulation In question." 

In re Wong Wing involved a provision in the then-existing ordi- 
nance o£ San Francisco practically identical in its terms with the lim- 
itation under considération in the présent case. In response to the 
objection of unreasonableness hère urged, its vaUdity was sustained; 
the court in a comparatively brief opinion, after stating the question, 
saying : 

"Thls court and the Suprême Court of the United States hâve declared 
constitutional an ordinance very similar to the one before us, where the 
restriction upon the hours of labor required the cessation of work In public 
laundrles between the hours of 10 o'clocli p. m. and 6 o'cloclv a, m. Ex parte 
Moynier, 65 Cal. 34, 2 Pac. 728 ; Barbier v. ConnoUy, 113 U. S. 29 [5 Sup. Ct. 
.357, 28 L. Ed. 923] ; Soon Hlng v. Crowley, 113 U. S. 707 [5 Sup. Ct. 730, 28 
!.. Ed. 1115]. The prlnciples announced in those cases hâve been so frequently 
Tipheld, and the authoritles themselves hâve been so often cited, that extend- 
ed discussion of the opinions is qulte unnecessary." 

And, after stating the principles there announced, it is concluded : 

"We are therefore to détermine whether the limitation of the time of labor 
in public laundrles to 11 hours each day is a restriction so unreasonable that 
it Invades the constitutional rlghts of persons éngaged In the laundry busi- 
ness. We cannot say tliat It does. Very many, perhaps a majority, of occu- 
pations, employments, and forms of business in San Francisco are conducted 
durlng less tlian 11 worklng hours a day." 

It will thus be seen that the Siipreme Court of California rested its 
ruling largely, if not entirçly, upqn the authority of the Barbier and 
Soon Hing Cases, under the assumption that the principles there an- 
nounced had equal application to the régulation before them. With 
the greatest respect for the views of that court, I think its opinion 
fails to take note of the very material différence between the two 
measures. In the one instance, the régulation was restricted in its 
application to certain specified and defined districts of the city, and 
prescribed a period of cessation from labor well within the accepta- 
tion of what would at once be regarded ^s having reasonable relation 
to the object sought, that of the protection of the public from the dan- 
ger of uncontrolled fires. In the other, the régulation is made to apply 
to the entire limits of a great city, embracing a territory some 10 
miles wide by 15 miles long, without regard to differing physical con- 
ditions obtaining therein, and with a limitation of the hours of labor 
to a period which, to say the least, having regard to the nature of the 
business, at once gives rise to a question in the mind whether it bears 
any reasonable relation to any conceivable necessity for protection to 
the public from such dangers. It seems to me that this radical différ- 
ence between the two régulations may not be ignored. That the Su- 
prême Court of the United States did not ignore it will at once appear 
from their discussion of the subject. They repeatedly refer to the 
fact that in the cases before them the régulation as to hours of labor 
applied only to certain specified limits within the city, and they con- 
strue its purpose to hâve référence to the spécial conditions existing 
in those districts. 
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[4] It is, of course, not questioned that the municipality, under the 
powers conferred upon it by the Constitution and statutes of the state, 
has the right to regulate the business of a laundry and the manner 
In which it shall be carried on in ail respects as to which it may be 
said to in any wise involve the public health, safety, or welfare, and 
this the présent ordinance very fully undertakes to do. Thus, among 
other features, it is provided (section 2) : 

"No permit shall be granted except upon report from the health offlcer of 
sald dty and connty or other satlsfaotory évidence that the premises are 
properly and sufficlently drained and that ail proper arrangements for carry- 
Ing on the business wlthout injury to the sanltary condition of the neighbor- 
hood hâve been complied with, and partlcularly that the provisions of ail 
orders and ordinances pertalnlng thereto hâve been complied with, and a re- 
port from the flre marshal of the city and county of San Francisco or other 
satlsfactory évidence that the stoves, chlmneys, machlnery, equipment, 
washlng and drying apparatus, and the appliances for heatlng smoothlng- 
irons are in good condition, and that their use is not dangerous to the sur- 
rounding property from flre, and that ail proper précautions hâve been taken 
to comply with the provisions of the ordinances deflning the flre limita of the 
city and county of San Francisco and regulatlng the érection and use of 
buUdlngs in said city and county, and of the gênerai orders and ordinances." 

And it is further provided (section 8) that it shall be unlawful to 
carry on the business — 

"In any building or any portion thereof, or In any annex or onthouse thereto 
or other premises that shall be occupled or used either directly or indirectly 
as a public hall or store, or that is frequented by persons likely to spread In- 
fections, contagions or loathsome diseases, or that is occupled or used or fre- 
quented directly or indirectly for any immoral or unlawful purpose." 

As to ail thèse features it may at once be said that the régulations 
are such as to give rise to no question as to their propriety as having 
obvious relation to the public health, welfare, and safety, and as thus 
falling well wiithin the regulative power. And, as we hâve seen, there 
is likewise no question as to the power to restrain the prosecution of 
such a business during certain hours of the 24, where by reason of 
the nature of the business, the instrumentalities employed, and the sur- 
rounding conditions its prosecution during those hours is calculated 
to endanger the public safety. So far there is no controversy. But 
the question hère presented is whether, without regard to the existence 
of such conditions, a municipality may impose a gênerai limitation or 
restriction upon the citizen as to the hours within which he may pros- 
ecute his chosen industry — a respect as to which, independently of 
particular conditions, there is obviously no natural or inhérent menace 
to the public — without trenching upon that degree of freedom and 
liberty of action guaranteed him by the Constitution. 

[5] Is such a régulation within the rule of reason which must gov- 
ern aie courts in determining its validity ? For that neither a munici- 
pality nor the Législature of a state may competently interfère tmder 
the guise of a police régulation with the liberty of the citizen in the 
conduct of his business — legitimate and harmless in its essential char- 
acter — beyond a point reasonably required for the protection of the 
public, is too thoroughly settled to call for any extended citation of 
authority in its support And while at an earlier period the question 
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of the reasonableness of regulatory measures was deemed more largely 
a législative than a judicial one (Brown v. Maryland, 12 Wheat. 419, 
6 L. Ed. 678; Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77), the more 
modem doctrine is that, while every intendment is to be indulged 
in favor of the validity of an act of the Législature of a state or of a 
city ordinance within the gênerai power of the municipality to adopt, 
after ail the question of the reasonableness of a regulatory measurc 
in view of the apparent end sought is one for the courts to détermine 
(Dobbins v. Los Angeles, supra, and cases there cited; Mugler v. 
Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205). And the 
Suprême Court of California has fuUy recognized this principle. In 
Ex parte Whitwell, 98 Cal. 78, 32 Pac. 870, 19 L. R. A. 727, 35 Am. 
St. Rep. 152, in discussing the power of the courts in such cases, that 
court said: 

"But It Is not true that when thls power is exerted for the puriJose of 
regulatlng a business or occupation, whleh In Itself Is recognized as innocent 
and useful to the communlty, the Législature is the exclusive judge as to 
what Is a reasonable and just restralnt upon the constltutional right of the 
citizen to pursue such business or profession." 

[6] Another principle involved in the exercise of the police power, 
which it is hardly necessary to state, is that a mère législative déclara- 
tion that a business or occupation, harmless and innocuous in itself, is 
inimical to the public interest, either as a: whole or as to sorrie feature 
of its conduct, cannot make it so, unless by reason of surrounding 
conditions the déclaration can be said to accord with the fact as based 
upon common observation and human expérience. The Législature 
cannot by its mère ipse dixit make that a guilty thing which is in- 
trinsically an innocent one. It would be idle, for instance, for the 
Législature to déclare that the occupation of farming or the work of 
the horticulturist was in its nature inimical to the public interest, and 
to undertake to regulate the hours of the day in which the work of 
those great industries should be prosecuted. Such an attempt would, 
under existing conditions, at least, be treated only with dérision, as 
falling wholly without the bounds of reason, and as involving a mère 
arbitrary attempt to interfère with the liberty of the citizen. In other 
words, any attempt at police régulation which interfères with the in- 
dividual in the conduct of an innocent and legitimate business must 
hâve an appréciable relation to some public evil justly to be appre- 
hended, and be reasonably calculated to avoid such evil. Beyond 
that the Législature may not go. Speakitig of thèse limitations, in Loch- 
ner v. New York, supra, the Suprême Court said: 

"It must, of course, be eonceded that there is a limit to the valld exercise 
of the police power by the state. There is no dispute concerning this gênerai 
proposition. OtherWise the Fourteenth Amendment would hâve no eliicacy 
and the Législatures of the states would hâve unbounded power, and It 
would be euough to say that any pièce of législation, was enacted to conserve 
the morals, the héalth, or the safety of the people ; such législation would 
be valid, no œatter how absolutely without foundation the claim might be. 
The cUiini of the police riower would be a, mère pretext— become another and 
delusive uarne for the suprême sovereignty of the state, to be exercised free 
from constltutional restraint. This is not contended for. In every case 
that cornes before this court, therefore, where législation of this character is 
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concernée! and where the protection of the fédéral Constitution is sought, the 
question necessarlly arises: Is this a falr, reasonable, and appropriate exer- 
cise of the police power of the state, or is it an unreasonable, unnecessary, 
and arbltrary interférence with the right of the individual to his personal 
liberty or to enter into those contracta in relation to labor which may seem 
to him appropriate or necessary for the support of himself and his family? 
* * * The mère assertion that the subject relates, though but in a remote 
degree, to the public health, does not necessarlly render the enactment valid. 
The act must hâve a more direct relation, as a means to an end, and the end 
itself must be appropriate and legitimate before an act can be held to be valid 
which interfères with the gênerai right of an Individual to be free in his 
person and in his power to contract In relation to his own labor." 

And in Dobbins v. Los Angeles, supra, the court say with référence 
to this power : 

"It is now thoroUghly well settled by décisions of this court that municipal 
by-laws and ordinances, and even législative enactments, undertalcing to 
regulate useful business enterprises, are subject to investigation in the courts 
with a View to determlning whether the law or ordinance is a lawful exercise 
of the police power, or whether, under the guise of enforcing police régula- 
tions, there has been an unwarranted and arbltrary interférence with the 
constitutional rights to earry on a lawful business, to malie contracts, or to 
use and enjoy property." 

And see Lawton v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 38 
L. Ed. 385. 

Thèse gênerai principles hâve been applied in the concrète to large 
numbers of cases involving the validity of municipal ordinances, many 
of them regulating laundries, presenting considérations more or less 
closely allied to the présent; and wherever they hâve been found to 
hâve been violated the courts hâve not hesitated to déclare the or- 
dinance beyond the power of the municipality to enforce. Ex parte 
Sing Lee, 96 Cal. 354, 31 Pac. 245, 24 L. R. A. 195, 31 Am. St. Rep. 
218; The Laundry Case (C. C.) 13 Fed. 229, 7 Sawy. 528; In re 
Hong Wah (D. C.) 82 Fed. 623 ; Stockton Laundry Case (C. C.) 26 
Fed. 611 ; In re Sam Kee (C. C.) 31 Fed. 681 ; Ex parte Whitwell, 
98 Cal. 71, 2,2 Pac. 870, 19 L. R. A. 727, 35 Am. St. Rep. 152. While 
none of thèse cases involved the précise objection or phase of the 
question arising under the présent ordinance, they are nevertheless 
valuable and instructive as illustrating the application in cases of this 
impression of the important limitations above stated, which must be 
kept in view in determining the validity of any measure involving an 
exertion of that comprehensive and elastic, but to some extent in- 
definable, right left in the states, called the "police power," and the 
application of which must by a process of analogy aid us in deter- 
mining the présent controversy. 

While the provision in question is put in the guise of a laundry rég- 
ulation, it would seem to partake more nearly of the nature of a labor 
law, since it undertakes to restrict and limit the hours which may be 
devoted to the work of the laundry, not only by the employés, but 
by the employer as welL In this aspect it is closely akin in the con- 
sidérations to which it gives rise to the statute involved in Lochner 
V. New York, supra. That was a statute attempting to limit the hours 
of labor in bakeries. The court, in construing the act, said : 
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"It is not an act merely flxing the number of hours whlch shall constitute a 
légal day's work, but an absolute prohibition upon the employer, permltting, 
under any circumstances, more than 10 hours' work to be done in hls estab- 
lishment." 

It was held that the act could not be sustained, either as a labor 
law or as a régulation for the protection of the health of those em- 
ployed in the class of labor involved ; the court saying : 

"The question whether thls act is valid as a labor law, pure and simple, 
may be dlsmissed in a few words. There is no reasonable ground for Inter- 
ferlng with the liberty of person or the right of free contract, by determining 
the hours of labor, in the occupation of a baker. * * * The law must be 
upheld, If at ail, as a law pertainiug to the health of the individual engaged 
in the occupation of a baker." 

Andafter a considération of the act. in that aspect it is said : 

"We think the llmlt of thè police power has been reached and passed in 
this case. There is, in our judglnent, no reasonable foundation for holding 
thls to be necessary or appropriate as a health law, to safeguard the publie 
health or the health of the indivlduals who are foUowing the trade of a 
baker. If this statute be valid, aiid if, therefore, a proper case is made out 
in whlch to deny the right of an individual, sui juris, as employer or employé, 
to make contracts for the labor of the latter under the protection of the pro- 
visions of the fédéral Constitution, there would seem to be no length to which 
législation of this nature might not go." : 

And answering the argument of the state that it was in its interest 
that its population should be strong and robust, and that législation 
tending to that end must be valid as a health régulation, it is said : 

"If thls be a valid argument, and a justification for this kind of législa- 
tion, it follows that the protection of the fédéral Constitution from undue in- 
terférence with liberty of person and fréedom, of contract is visionary, wher- 
ever the law is sought to be justifled as a valid exercise of the police power. 
Scarcely any law but might find shelter under such assumptions, and conduct, 
properly so called, as well as contract, would corne under the restrictive sway 
of the. Législature. Not only the hoùrs of employés but the hours of em- 
ployers, conkl be regulated, and doctors, lawyers, scientists, àll profèsslonal 
men, as well as athlètes and artisans, could be forbiddén to fatigue their 
bralns and bodles by prolonged hours.of exercise lest the flghting strèngth of 
the State be impaired." 

And finally it is said : 

"It is mauifest to us that the limitation of the hours of labor as provlded 
for In this section of the statute under which the Indictment was found, and 
the plaintiff in error convieted, has no such direct relation to and no such 
substantiel efCect upon the health of the employé as to Justlfy us in regardiug 
the section as really a health law. It seems to us that the reaJ object and 
purpose were simply to regulate the hours of labor between the master and 
liis employés (ail being men, sui .1urls), in a private business, not dangerous 
In any degree to morals, or In any real and substantial degree to the health 
of the employés. Under such circumstances the freedom of master and em- 
ployé to contract with each other in relation to their emplo.yment, and in de- 
flnlng the same, cannot be prohiblted or interfered with, without violating 
the fédéral Constitution." 

Thèse considérations would seem to hâve close application to the 
régulation hère sought to be enforced, and it is not readily to be per- 
ceived why the principles there stated should not be given controlling 
effect to render it void. 
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[7] But, accepting the provision strictly at its face value, as an act 
to protect the public against the dangers threatened from the mainte- 
nance of laundries, I think that it must be held void as an unreasona- 
ble interférence with the liberty of the citizen in the prosecution of 
his occupation, and as having no real or substantial relation to the 
purpose sought to be accomplished ; for it cannot be ignored that it 
has to do with a perfectly legitimate, harmless, and necessary busi- 
ness, one of which the late Justice Field, in In re Quong Woo, supra, 
aptly said: 

"But the business of a laundry — that Is, the washing of clothlng and clothes 
of varions kinds, and Ironlng or pressing them to a condition to be used — 
is not of itself against good morals, or contrary to public order or decency. It 
is not offensive to the sensés, or dlsturblng to the nelghborhood where con- 
ducted, nor Is it dangerous to the public safety or health. It would be 
absurd to affirm that it is." 

Obviously, in view of the other features of the ordinance quoted 
above, the only menace intended to be met by this particular régula- 
tion is danger from fires. But to say that to obviate that danger it is 
reasonably necessary that the hours of labor in such an industry be 
curtailed to the narrov^^ limits prescribed, and the business necessarily 
closed down, and that throughout the entire territory within the cor- 
porate limits of a city as large as San Francisco, with its not infre- 
quent districts of partially or whoUy unoccupied blocks and lots, where 
the maintenance of a laundry could give rise to no conceivable danger 
to the public from such source, is, on the face of it, to state an ab- 
surdity. It would be quite as reasonable to enact that by reason of 
the same danger ail factories and industries within the city limits em- 
ploying fires in their opération should be subjected to the same re- 
strictions. Indeed, we might go further, and say that with as much 
reason the maintenance of fires in restaurants, eating houses, and hô- 
tels, in the kitchens and dwellings of the artisan and the laborer and 
of the inhabitants generally, should be limited to the hours between 
7 o'clock in the morning and 6 o'clock in the evening. Such restric- 
tions would at once be recognized as absurd and unreasonable ; yet 
not only fire statistics, but common observation, teach us that in the 
life of a large city the difiference in the degree of danger from fire to 
be apprehended from any one of thèse sources, as compared with 
another, is negligible. Thèse things are to be regarded in determin- 
ing the reasonableness of a régulation in its relation to the ostensible 
objects sought to be accomplished. If it has no such reasonable ap- 
plication to the conditions sought to be met, it will not stand, but will 
be recognized as an unauthorized interférence with the liberty of the 
individual in the prosecution of the business or occupation afïected. 
In this respect the suggestion in In re Wong Wing, that "many, per- 
haps a majority, of occupations, employments, and forms of business 
in San Francisco are conducted during less than 11 working hours a 
day," would seem to be a wholly immaterial considération— a "mile- 
stone on the Dover road." It is not a question of comparison. The 
only pertinent considération in such a case is whether the respect in 
which the particular business is interfered with is justifîed by the in- 
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terests of the public. If it is not, the interférence is unauthorized, no 
matter how other and différent kinds of business may be conducted. 
Very clearly, if this provision of the ordinance be a valid exercise 
of the police power, it is difficult to foresee the point at which we 
should be enabled to say that the limit of the législative power of the 
municipality has been reached. If such a restriction upon the right 
of the individual to prosecute a legitimate industry be reasonable un- 
der the facts disclosed in this bill, could it be said that a further re- 
striction to 10, 8, or even a less number of hours would be less so? 
And the history of laundry régulation in San Francisco, as disclosed 
in the numerous cases arising therefrom, renders this no idle ques- 
tion. It is perhaps no exaggeration to say that this business has af- 
forded a greater field for so-called police régulation than ail otlîer 
classes of business combined, and apparently with a progressive ten- 
dency to constantly impose increased restrictions thereon. From an 
original requirement forbidding work in laundries during the period 
of 8 hours in the nighttime in certain Hmited districts, we find the 
period later increased to 11 hours, and it is now, by the présent meas- 
ure, sought to further increase this period of enforced idleness to 13 
hours throughout the entire city, upon the theory that the public good 
demands it. I think we may aptly quote the language of the Suprême 
Court in Lochner v. New York, supra, where, with référence to the 
kindred régulation there under considération, it is said : 

"It Is Impossible for us to shut our eyes to tlie fact that many of the laws 
of this character, while passed under what Is claimed to be the police power, 
for the purpose of protectlng the public health or welfare, are in reality passed 
from other motives. We are Justlfied In saylng so wheu, from the character 
of the law and the subject upon whlch It legislatos, It is apparent that the 
public health or welfare bears but the most remote relation to the law." 

And I am of opinion, as there said, that "the limit of the police 
power has been reached and passed in this case," that the régulation 
under considération has no such just or reasonable relation to the os- 
tensible purpose for which it was put forth as will sustain it, and that 
it must therefore be held void. I bave reached this conclusion with 
great reluctance, in déférence to the contrary views expressed by the 
Suprême Court of the state in In re Wong Wing, supra, as to the 
validity of the similar provision there involved ; but, thèse courts be- 
ing clothed with concurrent jurisdiction with those of the state in the 
adjudication of questions involving the enforcement of rights guar- 
anteed by the fédéral Constitution, I hâve nevertheless felt constrained, 
by the considérations stated above, to adhère to my own ultimate con- 
victions. 

It may be suggested that this conclusion will not affect the validity 
of the ordinance as a whole, nor the clause of section 9 relating to 
Sunday, which is not attacked. Not only is the -provision hère held 
void entirely separable in its effect from the other provisions of the 
ordinance, but the latter contains a section (11) which reads: 

"The board of supervisors hereby déclares that It would hâve passed this 
ordinance, and each section, .subsection, subdivision, sentence, clause, and 
phrase thereof, irrespective of the fact that any one or more sections, subsec- 
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tiens, subdivisions, sentences, clauses, or phrases is declared unconstitutional 
or invalid for any reason." 

The motion to dismiss will accordingly be denied, and a decree may 
be entered herein declaring void and enjoining the enforcemeiit of 
section 9 of the ordinance, excepting as to the Sundày clause, and that 
the plaintiff recover his côsts. 



HA>^LEY V. FEDERAL MIXING & SMELTING CO. 
(District Court, D. Idalio, X D. July 22, 191C.) 

1. Tenakct in Common <S=>20(1) — Mutual Rights or CoteNants — Acquisi- 

tion OF Tax Title. 

Tlie rule wliich prohibits one tenant in common froin acqulring adverse- 
ly tlie interest of a cotenant tlirough a tax sale does not apply to a case 
where the interests of the cotenants were separately taxed, and the in- 
terest of one was sold for taxes, and the title thereto acquired by a third 
person, to prevent another cotenant from afterward purchasing sucli 
interest. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. § 60; 
Dec. Dig. <S=20(1).] 

2. Tenascy in Common <S=320(2) — Acquisition of Tax Title bt One Tenant 

^TiME FOB Rédemption by Cotenant. 

A tenant in common. who ac(iuires title to the joint property through a. 
tax sale, holds such title to the interest of a delinquent cotenant subject 
only to the right of the latter to redeem within a reasonable time, wliIch 
dépends on the circumstances of the case. In gênerai, where mining 
property is involved, greater diligence is required than in other cases, be- 
cause of the fluetuating value of the property. 

[Ed. Note. — For other cases, see Tenancv in Common, Cent. Dig. § 61 ; 
Dec. Dig. <S=20(2).] 

3. Taxation <g=5796(2) — Validity of Tax Title — Iebegulabity in Procé- 

dure — Waivek. 

An owner of real property, who permits it to be sold for taxes, and 
the purchaser to take possession and pay taxes thereon for a number of 
years, is not in a position to attack the validity of the sale because of 
mère irregularities in procédure, where the law has been substantially 
foUowed. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1579 ; Dec. Dig. 

<S=796(2).] 

4. T.-iXATioN <S=589 — Sepabate Assessment of IntebestS of Cotenants — 

Idaiio Statute. 

Under Rev. Codes Idaho, §§ 1752, 1872, the interests of tenants in com- 
mon in mining property may be separately assessed and separately sold 
for delinquent taxes. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. <S=>89.] 

5. Taxation <S=3.327 — Assessment of Mining Propebty — Legality of Meth- 

OD — Idaho Statute. 

The method of taxing mining property prescribed by Rev. Codes Idaho, 
§§ 1868-1872, the distinctive feature of which is that, instead of assessing 
the ore bodies, the net proceeds of opération for the preceding year Is 
taxed, In addition to the value of the surface and iniprovements, is not in 
violation of Const. Idaho, art. 7, §§ 2, 3, 5, 8, which require ail taxes to 

@=3For other cases see same tooic & KEY-NUMBËR In ail Key-Numbered Digests & Indexes 
235 F.— 49 
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be levled In proportion to value, and to be unlform upon the same class 
of subjects. 

[Ed. Note. — For otber cases, see Taxation, Cent. Dlg. § 550 ; Dec. 
Dig. ®=>327.] 

In Equity. Suit by Kennedy J. Hanley against the Fédéral Min- 
ing & Smelting Company. Decrce for défendant. 

John P. Gray, of Cœur D'Alêne, Idaho, Cullen Lee & Matthews, 
of Spokane, Wash., and W. F. McNaughton, of Cœur D'Alêne, Idaho, 
for plaintiff. 

Featherstone & Fox, of Wallace, Idaho, and James E. Babb, of 
Lewiston, Idaho, for défendant. 

DIETRICH, District Judge. The litigation relates to the Skookum 
mining claim, in Shoshone county, Idaho. In a suit between the plain- 
tiff and the defendant's predecessor, terminating in the year 1907, it 
was adjudged that the plaintiff was the owner of an undivided one- 
eighth ihterest, and that the defendant's predecessor was the. owner 
of the other seven-eighths interest, and upon an accounting plaintiff 
was awarded a large sum. It is alleged that in 1906 the défendant 
abandbned^the extraction of ores, although there was an understand- 
ing between it and the plaintiff that it might continue to operate the 
entire claim and account to him for his share of the net proceeds; 
that in, July, 1906, the plaintifî's one-eighth interest was sold to 
Shoshone county for the taxes of 1905, and in July, 1907, it was again 
sold to tbe county for the taxes of 1906 ; that thereaf ter negotiations 
were entered into between the défendant and the county for the pur- 
chase by the former of the latter's tax title, and that in 1911 this 
sale was consummated. It is f urther charged that as a matter of 
fact the défendant company agreed to operate the claim, and to pay 
the taxes and other expenses, and to account to the plaintiff for the 
profits upoîi the one-eighth interest, but in violation of the promise 
it willfully permitted the property to he idle, and made default in 
the payment of the taxes, for the purpose of wrongfully depriving 
the plaintiff of his title, by permittihg a sale to be made for delin- 
quent taxes, and procuring the title from the purchaser at such sale. 
The prayer, in substance, is that the plaintiff be adjudged to be the 
owner of the one-eighth interest, and that défendant be required to 
account for the profits of opération. 

I shall not attempt in détail to review the évidence upon the issues 
of fact. In the main I am unable to sustain the plaintifî's conten- 
tions. It is not thought that the évidence is sufficient to warrant a 
finding of a fraudulent purpose or intent on the part of the défend- 
ant. Furthermore, I am unable to find that it ever agreed to pay the 
taxes upon the plaintifî's interest. It is to be noted that the con- 
versations which the plaintiff testifies he had with the defendant's 
manager, evidencing, as it is claimed, some sort of an understanding 
that the défendant would take care of the taxes, did not occur until 
after the tax sale in 1906, and probably not until after the tax sale 
in 1907. Whatever might be said as to the reasonableness of the 
plaintifî's assumption that the taxes thereafter were to be paid out 
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of the proceeds of the opération of the mine, if the défendant Com- 
pany was expected to discharge taxes which had become délinquant, 
especially where sales had already taken place, some référence would 
doubtless hâve been made thereto in the conversations or correspond- 
ence between the parties. The testimony is not at ail satisfactory 
as to the alleged letter of February 10, 1909, from the plaintifï to 
the defendant's manager. It is difficult to see why such a letter should 
hâve been vi^ritten just at that time, but aside from that considération 
there are circumstances which convince me that it was prepared at 
a later date. The plaintiff testifies that both it and the one of Jan- 
uary 30, 1909, were dictated to and written by Miss Wilson, a pub- 
lic stenographer at the Spokane Hôtel. Her direct testimony is cor- 
roborative of this claim, but it is inherently improbable that she would 
hâve retained any distinct recollection of the writing of such letter. 
Besides, she testified that she used only one typewriter, and the évi- 
dence is conclusive that the two letters were not written upon the 
same machine. She further testified that she uniformly used a certain 
kind of paper for carbon copies, but when confronted with the fact 
that thèse two sheets are entirely différent in color and texture she 
hesitated to say that both are carbon copies. But if it be assumed 
that the earlier letter as introduced in évidence is the original, and if 
we thus account for the différence in paper, we hâve the further fact 
that apparently the signatures to the two letters were not made at 
approximately the same time. It is possible, of course, to explain 
the discrepancy in this respect; but in the absence of such explana- 
tion the inference is natural, if not unavoidable, that the signature 
to the letter of February lOth is of a later date. It indicates great 
feebleness on the part of the writer, and is suggestive of the malady 
from which the plaintiff was suffering at the time his déposition was 
taken. Without going further into détails, I am satisfied that the let- 
ter of which the exhibit dated February 10, 1909, purports to be a 
copy, was never received by the défendant. 

In the second amended complaint, verified by the plaintiff, he al- 
lèges that about the fall of 1909 the défendant entered into negotia- 
tions with the county, without first consulting him, to procure from 
it such title as it had acquired by reason of the tax sales of 1906 
and 1907, from which no rédemption had been made, and that there- 
upon he made objection, as a resuit of which the défendant was at 
the time unsuccessful in its efforts, but that thereafter, namely, in 
1911, it acquired the county's interest. Inconsistently, I think, it is 
now his contention that he did not concern himself with the taxes, 
because he understood it was the duty of the défendant company to 
pay them, and further because that company, through its officers, had 
expressly agreed so to do. Upon having his attention called to the 
fact that he was aware that, upon the expiration of the period of 
rédemption, the county was advertising for sale the title which it 
claimed to his one-eighth interest, he admitted that he may hâve had 
actual notice of such advertisement and contemplated sale; but, as 
he says, it was ail right (with him) for the défendant to buy it, 
because it was protecting him in the matter, and he depended on it, 
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and f urther that it did not bother him if the company did buy the 
county's title, because it \!vas doing that for his protection, according 
to the agreement which he had with Mr. Miller, its manager. And 
still he protested against the defendant's acquisition of the title. In 
this connection it may be significant that one Bacon had recovered 
a judgment against the plaintiff in June, 1909, for over $50,000, and 
a levy had been made on exécution of the judgment against the 
plaintifï's interest in the claim. This judgment has never been satis- 
fied, and it is to be inferred from the testimony of Mr. CuUen, who 
was attorney for Bacon, and who is also one of the attorneys for 
the plaintiff in this case, that the présent action is in reality brought 
in the plaintifï's name for the use' and benefit of Bacon. The fact 
that the plaintiflf was in 1909 being pursued by a large créditer may, 
in a measure at least, account for his apparent apathy in the matter 
of the tax proceedings. It is not improbable that he thought that if 
he rescued his interest from the county it would at once be seized 
and ,sold by the exécution créditer ; whereas, if he permitted title to 
accrue to the county, and if thereupon the défendant purchased it, 
he might, through a voluntary conveyance from the company, again 
acquire title, or he might succeed in one of the contentions which 
he hère makes, namely, that the tax is invalid, or that the défendant, 
being a co-owner, could not, by purchasing the outstanding interest, 
deprive him thereof . 

There is an apparent contention, though not very clearly defined, 
that, having in its hands funds of the plaintiff arising from the opéra- 
tion of the mine, the défendant used the same to buy in the outstand- 
ing tax title, and therefore, under a familiar principle of equity, it 
necessarily holds such title in trust for the benefit of the plaintiff. 
There is no attempt to trace any spécifie fund belonging to the plain- 
tiff into the purchase price of thé property. It is claimed only that 
upon a fair accounting it would appear that the défendant did not 
from time to time turn over to the plaintiff the entirè one-eighth of 
the net proceeds of opération, and this unaccounted for balance was 
in excess of the amount paid for the tax title. But, passing the con- 
sidération that such fund, if it existed, is not identified with the pur- 
chase price, let us analyze the claim that the défendant at any time had 
in its hands moneys belonging to the plaintiff. In the suit already re- 
ferred to, involving the question of the plaintiff's ownership of the one- 
eighth interest, an accounting was ordered and had, as a resuit o£ 
which the défendant màde payments to the plaintiff aggregating sev- 
eral hundred thousand dollars, the last payment being made in 1907, 
at which time the controversy was finally closed and f uUy settled. 
From time to time in the course of the hearings in the présent suit a 
question has irtcidentally arisen as to the fairness of that accounting, 
and it is to be conceded that certain testimony offered tends to show 
error ; but such a question is wholly beyond the présent issue, and at 
this juneture the accounting had in the former suit and the settlement 
made pursuant thereto must be regarded as conclusive upon both par- 
ties. 
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It is further shown that the défendant extracted no ores from the 
Skookum claim from 1906 up to the fall of 1909; the property was 
idie; it is so alleged in the bill. Manifestly, therefore, the défendant 
had no funds belonging to the plaintiff with which to pay taxes prior 
to the fall of 1909. It follows that no good purpose would be accom- 
plished by taking an account to cover the opérations intervening be- 
tween the fall of 1909 and the tirae in 1911 when the défendant ac- 
quired the tax title from the county, for, if the county acquired title 
at ail, it vested prior to the commencement of mining opérations in 
1909, on account of the tax sale in July, 1906, and hence the proceeds 
of subséquent opération would be payable to the county and not to the 
plaintiff. If, on the other hand, the county did not acquire the title, 
owing to the invalidity of the tax proceedings, an accounting after 1909 
would at this time be useless, for upon that assumption the title is 
still in the plaintiff, whatever may hâve been the net resuit of the min- 
ing opérations. I am aware that this reasoning does not apply to claims 
of title resting on sales made subsequently to 1906. But, as I under- 
stand, thèse later sales may be ignored, for, if the sale of 1906 was 
valid, the others are of no moment, and, if it was void, so were ail 
of them. There is some contention of a double assessment, and of 
unfairness on the part of the defendant's manager in answering in- 
quiries of the assessor touching the output for certain years; but it 
was clearly the intention of the county officers to assess the plaintiff's 
interest separately, and it was so assessed. If the assessment was too 
high, that is a matter we cannot now inquire into or remedy ; the f act 
does not affect the jurisdiction of the assessing officers. The plain- 
tiff never paid any taxes at ail, and has never even offered to pay that 
which in any view was equitably due from him. And while the record 
touching the assessment upon which the défendant paid its taxes is 
somewhat ambiguous and uncertain, there is really little room for 
doubt that the county officers intended such assessment to extend only 
to the seven-eighths interest, and that the défendant company under- 
stood that it was so limited. 

[1] It is argued that, if it be assumed that the title passed to the 
county and then to the défendant, still the défendant must be held 
to be a trustée for the plaintiff, under the gênerai rule by which one 
tenant in common is prohibited from purchasing an interest in the 
property against his cotenant. But if it be held that the défendant 
acted in good faith and was under no obligation, either of law or con- 
tract, to pay the taxes, and further that it did not buy in the title with 
funds belonging to the plaintiff, the contention is thought to be with- 
out merit. The plaintiff's interest was separately assessed, and was 
sold to the county ; the county thus becoming the absolute owner there- 
of. ■ The rule relied upon does not extend to such a case. Bennett v. 
Nortli Colorado Springs Land & Improvement Co., 23 Colo. 470, 48 
Pac. 812, 58 Am. St. Rep. 281 : McCready v. Fredericksen, 41 Utah, 
388, 126 Pac. 316; Westergreen v. Béer (Cal. App.) 145 Pac. 543; 
Starkweather v. Jenner, 216 U. S. 524, 30 Sup. Ct. 382, 54 L. Ed. 
602, 17 Ann. Cas. 1167. See also Black on Tax Titles, § 282; Black- 
well on Tax Titles, sections 566 to 578. One cotenant has no reason 
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to complain if his co-owner purchases the interest of a third cotenant, 
and the plaintiff's interest hère having been separately assessed and 
sold, and the county having become the owner thereof , it was compé- 
tent for the défendant to buy in such interest for itself. Reinboth v. 
Zerbe Run Improvement Co., 29 Pa. St. 139; Kirkpatrick v. Mathiot, 
4 Watts & S. (Pa.) 251 ; Keele v. Cunningham, 2 Heisk. (49 Tenn.) 288; 
Watkins v. Eaton, 30 Me. 529, 50 Am. Dec. 637 ; Lewis v. Robinson, 9 
N. M. 170, 10 Watts (Pa.) 354. See also Bissell v. Foss, 114 U. S- 
252, 5 Sup. Ct. 851, 29 L. Ed. 126, where it is said: 

"It Is true that one of two or more tenants in common holding by comnion 
tltle, cannot purchase an outstandlng tltle or Incumbrance upon the joint 
eetate for his own beneflt. Such a purchase inures to the beneflt of ail, be- 
cause there is an obligation between them, resulting from their joint clalm 
and community of interest, that one of them shall not aftect the claim to 
the préjudice of the other. » * • But thls rule cannot apply to Hunter 
and Foss. They purchased no outstandlng tltle or incumbrance to the préj- 
udice of the other tenant In common. They did what any tenant in common 
with entire good falth mlght do, namely, purchased the interest of some of 
their cotenants without consulting the others." 

[2] Moreover, notwithstanding the rule invoked by the plaintiflf, the 
title passes to the purchaser, hère the défendant, subject only to the 
right of the delinquent cotenant, hère the plaintiff, to redeem within a 
reasonable time. Wilson v. Linder, 21 Idaho, 576, 123 Pac. 487, 42 L. 
R. A. (N. S.) 242, Ann. Cas. 1913E, 148; Starkweather v. Jenner, 
216 U. S. 524, 30 Sup. Ct. 382, 54 L. Ed. 602, 17 Ann. Cas. 1167. 
As to what is a reasonable length of time dépends upon the circum- 
stances of the case, but generally speaking it may be said that, where 
mining property is involved, greater diligence is required than in 
other cases. The real value of such property is generally unknown, 
and is subject to great and sudden fluctuations. See Olympian Min- 
ing & Milling Co. v. Kerns, 24 Idaho, 506, 135 Pac. 255, together with 
cases and texts therein cited. This suit was not commenced until 
February, 1914, and there is no averment of an effort or an offer on 
the part of the plaintiff to redeem. In the amended complaint there 
is only a gênerai offer "to do equity" and to "abide any such just or 
proper charges against his interest or the profits of tlie said ore as 
to the court may seem meet and proper." There is no spécifie or un- 
qualified offer to reimburse the défendant for what it bas paid out to 
acquire the title. Suppose that in an accounting it should turn out 
that this one-eigbth interest is entitled to no crédit from the opération 
of the mine ; the plaintiff bas not bound himself or offered absolutely 
to take over the title to the one-eightli interest, regardless of its value, 
and to fully reimburse the défendant for what it bas paid on account 
thereof. For approximately five years prior to the commencement of 
the suit he knew of the condition of the title, and of the claim that 
he had been divested thereof by reason of the tax proceedings. We 
need not consider what would be a high degree of diligence, for no 
diligence at ail has been shown. Sunny Brook Zinc & L,ead Co. v. 
Metzler (D. C.) 231 Fed. 304. 

[3] Coming now to the alleged defects in the tax title, the point that 
the sale was void because the property was sold to the county on the 
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first day of the sale is fully answered in Bacon v. Rice, 14 Idaho, 114, 
93 Pac. 511. Tliis court will, of course, follow the Suprême Court of 
the State in the construction of a state statute. 

[4] The next contention is that, under the System prevailing in 
Idaho, an undivided interest cannot be separately assessed for taxa- 
tion purposes, but that the valuation must be placed upon the property 
as a whole. Section 1752 of the Revised Codes of Idaho provides 
that: 

"If the owner or possessor [of tlie property] does not, then the collector may, 
designate it, and tUe person who will take the least quantity of the land, or 
in case an undivided Interest Is assessed, then the smallest portion of the 
interest, and pay the taxes, penalties and costs due, Including fifty cents to 
the collector for the duplicate certificate of sale, Is the purchaser." 

Manifestly there is hère an express récognition of the right to as- 
sess an undivided interest. If we consider the objection as limited 
to mining property, which is valued in a peculiar way for assessment 
purposes, we find that in case of the failure of the owner of the 
mine to pay his taxes, under section 1872 of the Revised Codes, the 
collector is authorized and required to enforce the payment by follow- 
ing the course prescribed for the enforcement of taxes against other 
property, including the directions contained in section 1752 already 
quoted. It would seem to be clear, therefore, that the assessor 
is authorized to value for assessment purposes separately the sev- 
eral interests of part owners of a mining property and their several 
interests in the proceeds of the opération thereof. Tong v. Maher, 
45 Mont. 142, 122 Pac. 279. 

[5] The next, and perhaps the most serions, contention is that 
the method of taxing mining property as followed in this case, and 
as prescribed in sections 1863 to 1872, inclusive of the Revised Codes 
of Idaho, is in violation of the Constitution, in that it is inconsistent 
with sections 2, 3, 5, and 8 of article 7 thereof. Thèse sections are 
as follows; 

"Sec. 2. The Législature shall provide such revenue as may be needful, 
by levying a tax by valuation, so that every person or corporation shall pay 
a tax in proportion to the value of his, her, or its property, except as in this 
article herein otherwise provided. The Législature may also impose a license 
tax (both upon natural persons and upon corporations, other than municipal, 
dolng business in this State) ; also a per capita tax: Provided, the Législature 
may exempt a limited amount of improvements upon land from taxation. 

"Sec, 3. The word 'property' as herein used shall be defined and classifled 
by law." 

"Sec. 5. Ail taxes shall be unlform upon the same class of subjeets within 
the territorial limits, of the authorlty levying the tax, and shall be levied and 
collected under gênerai laws, which shall preseribe such régulations as shall 
secure a just valuation for taxation of ail property, real and personal: Pro- 
vided, that the Législature may allow such exemptions from time to time 
as shall seem necessary and just, and ail existing exemptions provided by 
the laws of the territory, shall continue until changed by the Législature of 
the State: Provided, further, that duplicate taxation of property for the same 
purpose during the same year, is hereby prohibited." 

"Sec. 8. The power to tax corporations or corporate property, both real 
and Personal, shall never be relinquished or suspended, and ail corporations 
in this state or dolng business therein, shall be subject to taxation for state, 
county, school, municipal, and other purposes, on real or personal property 
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owned or used by them, and not by this constitution exempted from taxation 
wlthin the territorial limlts of tbe authority levying the tax." 

It is not questioned that the assessor pursued the course pointed out 
by the statutes; that is, he vakted the surface of the claims at the 
government priée for minerai lands, and ail other property and sur- 
face improvements, including machinery and structures of ail kinds, 
at their cash value, and added thereto the net annual proceeds of 
opération for the preceding year. Instead of directly assessing the 
ore bodies, which usually constitute the chief actual value of the 
property, the statute contemplâtes the assessment only of the net out- 
put, and this is its most distinctive feature. It may very well be that 
the System is highly discriminative in favor of mining property. With 
that question, however, we are only incidentally concerned. Respon- 
sibility for the System rests with the Législature, not with the courts. 
There is hère no question of the législative intent. Our considéra- 
tion, therefore, extends only to the question of législative povver. 
What are its constitutional limitations? The validity of the tax hère, 
in so far as it relates to machinery and buildings, is, of course, not 
subject to the objection under discussion. That being true, it may 
very well be doubted whether the plaintifï is in a position to assail 
the tax title, even vi^ere it conceded that in other respects the tax was 
invalid. It may further be doubted whether he can be heard to com- 
plain of the valuation which, assuming his views of the law to be 
correct, is manifestly too low ; he has no real grievance. But, putting 
aside thèse questions, is the net income method of mine assessment 
obnoxious to the constitutional provisions above quoted? The mean- 
ing of thèse provisions is not entirely clear, and, were we to consider 
the phraseology alone, I should be very much inclined to sustain the 
plaintiff's view. That would be the more natural import of the lan- 
guage, and the inhérent reasons for excepting mining property from the 
gênerai ad valorem System of assessment do not greatly impress me. 
But, when we give considération to the circumstances surrounding the 
drafting and adoption of the Constitution, I am constrained to a dif- 
férent conclusion. There can be no question that at that time there 
was a prévalent sentiment in favor of stimulating and fostering the 
development of minerai lands by relieving such property from the? 
burden of taxation. The territorial statutes wholly exempted "min- 
ing claims," and while more recently it has been held by a majority 
of the Suprême Court of the state (in Salisbury v. Lane, 7 Idaho, 370, 
63 Pac. 383) that the exemption did not extend to patented "mining 
claims," still it is thought that prior to the rendition of this décision 
the view maintained in the able dissenting opinion was generally 
accepted. But, be that as it may, even though limited in its appli- 
cation to unpatented claims, the statute would in that early day oper- 
ate to exempt most mining property, for there was no great advantage, 
especially in the case of an operating mine, in having a patent. The 
sentiment in favor of the generous treatment of mining property is 
clearly reflected in the debates in the constitutional convention upon 
the subject of taxation, and I hâve little doubt that, while the dis- 
position of the convention was in favor of the method hère assailed, 
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it was not expressly provided for in the Constitution, out of déférence 
to the désire of many to leave the whole matter to the discrétion of 
the Législature. And article 7 was finally adopted, I think, with the 
understanding that the matter was so left to the discrétion of the 
Législature. The clause "uniform upon the same class of subjects" 
seems to hâve been borrowed from the Colorado Constitution, and in 
April, 1889, a few months before the convention, the Suprême Court 
of Colorado, in People ex rel. Iron, etc., M. Co. v. Henderson, 12 
Colo. 369, 21 Pac. 144, held valid revenue statutes very similar to 
those presently involved. The décision was published in April, 1889, 
and it is not unreasonable to as.sume that it attracted gênerai 
attention in Idaho, where like conditions were to be found, and es- 
pecially where préparation was being made for statehood. It must 
hâve been known to the convention, having, as it did, among its mem- 
bers many who were eminent at the bar, and surely, if it was intended 
to prohibit the Idaho Législature from doing the very thing which the 
Colorado Législature had done, and which the Suprême Court of 
that state had held to be not violative of the Constitution, the language 
of that Constitution would not hâve been borrowed without some ex- 
press provision denying to the Législature the power to do the ob- 
jectionable thing. Admittedly, as was said in Salisbury v. Lane, supra, 
it was intended to confer on the Législature the power to exemot 
mining property entirely from taxation, and, as we hâve seen, the peo- 
ple were living under a system where it was in fact largely, if not en- 
tirely, exempt. We cannot, therefore, by now assuming the unrea- 
sonableness or the inequality of the income method, draw an infer- 
ence against the intention of either the convention or the people to 
leave the matter to the discrétion of the Législature. In view of con- 
ditions as they then actually existed, it is quite probable that, if 
the proposed Constitution had expressly imposed the System later 
established by the Législature, it would hâve been adopted without 
any gênerai opposition. See, also, Achenbach v. Kincaid, 25 Idaho, 
780, 140 Pac. 529; In re Gross Production Tax of Wolverine Oil 
Co. (Okl.) 154 Pac. 362. 

It may be, as suggested, that in some respects the conduct of the 
défendant following the termination of the former suit is subject to 
criticism ; but we are hère concerned with its shortcomings only in 
so far as they are actionable. It is not seeking équitable relief, and 
hence is not subject to the conditions upon which such relief is 
granted or withheld. Upon the other hand, what is to be said of the 
complainant's conduct? In the most favorable view I hâve been able 
to take of the record, he is chargeable with gross neligence. He 
was not ignorant of the possibility of a separate assessment upon his 
one-eighth interest. In 1903 he waged a suit against the county offi- 
cers to enjoin the enforcement of such a tax. When his long and 
bitter contest with the defendant's predecessor was finally determined 
in his favor, he certainly had no reason to assume that it, the de- 
feated party, would go out of its way to advance the taxes upon an 
interest in the property which it had lost in the litigation. It is to 
be borne in mind that plaintifif does not claim to hâve had any amicable 
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understanding with the défendant for the opération of the property 
or the "protection" of his interest until 1907. Prior to tliat time, 
who did he suppose was "protecting" his interest against the taxes 
for 1905 and 1906? While novv enfeebled by disease, so far as the 
record shows he was then a vigorous man, and had recently corne 
into possession of what generally would be regarded as a large for- 
tune. There was no reason why he should not, and every reason why 
he should, himself take care of his interest and protect it against taxes, 
if they were unjust, and pay tliem, if they were just. Whatever view 
may now be taken of the matter, he then had no reason to believe, 
and he did not believe, that the défendant owed him anything. He 
had just had a complète accounting, with which he was apparently 
satisfied, and pursuant to the orders of the court he had been paid, 
and he had accepted, the entire amount found due. That he knew 
his property had been assessed can hardly be open to doubt. What 
did he expect? Certainly not that the défendant was going to pay 
the taxes. He could not assume that its feelings were friendly. It 
had none of his money with which to make payment. He gave no 
directions and made no request touching the taxes of 1905 or 1906, 
and not even in the conversations had with the defendant's manager 
in 1907 did he specifically refer to thèse taxes, or express any wish 
relative thereto. He had contested an earlier tax, and did he think 
that the corporation would, without any request or authorization, take 
of its own money and gratuitously pay a tax which he was probably 
unwilling to pay, and the validity of which was not free from doubt? 
It is to be noted that, while he is hère contending that it was the de- 
fendant's duty to pay the tax, he is with equal force assailing the 
validity thereof . Having in mind such an attitude, what would hâve 
been the defendant's plight, had it voluntarily made payment ? Would 
it not thus hâve put itself in jeopardy? Upon an accounting, or upon 
a demand for reimbursement, would it not hâve been met with the 
contention that it had gratuitously paid an invalid claim, and was 
therefore not entitled to reimbursement? 

The truth probably is that the plaintiff believed the tax to be in- 
valid, and perhaps also thinking that the property had been mined 
out and was of doubtful value, he was indisposed to pay the claim. 
This theory is corroborated by his attitude in 1909, when, knowing of 
the county's claim, instead of satisfying it, he only protested against 
the sale to a third party, and did not offer to pay any part of the tax. 

Upon the whole, I am inclined to think that no ground for équitable 
relief has been shown, and the bill will therefore be dismissed. 
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In re OPAVA. 
(Bistrlct Court, N. D. lowa, E. D. October 5, 1916.) 

1. Exemptions <g=>21— "Head of Family"— Who Are— Peiests— "Family." 

A "family" Is a collection of persons living under one roof, having one 
head or manager ; and the "head of a family" is one who controls, super- 
vises, and mauages the affairs of the household. Therefore, a priest of 
the Roman Catholic Church who Induced his sister to corne from a for- 
eign country and Uve with him, agreeing to pay over to her ail his ineome 
outside of his Personal expenses, the sister to malntain the household 
and hâve any amount saved, is a "head of a family" wlthin Code lowa 
1897, § 4008, making exemptions to the heads of familles. 

[Ed. Xote. — For other cases, see Exemptions, Cent. Dig. §§ 19, 23 ; Dec. 
Dig. <g=321. 

For other définitions, see Words and Phrases, First and Second Séries, 
Family; Head of Family.] 

2. Bankeuptcy i®=3413(4)—Dischahge— Objections— Sufficiency. 

A spécification of objections to the diseharge of a bankrupt on the 
ground that he had concealed property Is insufficient, unless it charge the 
concealment was knowingly and fraudulently donc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 713, 714; 
Dec. Dig. ©=413(4).] 

3. Bankruptcy i®=540S(3)— Discharge— Refusal. 

As Bankr. Act July 1, 1S98, c. 541, 30 Stat. 544, provides that the bank- 
rupt shall be dlscharged unless he has committed an offense punlshable 
by imprisonment as provided, a bankrupt's discharge will not be denied 
on the ground that he knowingly and fraudulently concealed a typewrlter, 
because he dld not Include such article in his schedule, where the type- 
wrlter, which was of small value, was never concealed but kept in the 
usual place in the bankrapt's llbrary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. ®=>408(3).] 

4. Bankruptcy <S=>413(4)— Discharge— Spécification of Objections. 

Spécification of objections to a bankrupt's discharge that he had con- 
cealed certain property which had previously been transferred to his sis- 
ter, and in which he had a bénéficiai interest, is insufficient. 

[Ed. Note. — S'or other cases, see Bankruptcy, Cent Dig. |§ 713, 714; 
Dec. Dig. <S=»413(4).] 

5. Masteb and Servant «5=3(1)— Conthacts—Validity. 

A brother agreed that if his sister would live with him and manage 
his household he would deliver to her ail his Ineome beyond his Personal 
expenses. The sister agreed to pay out of such ineome the household ex- 
penses, the expenses of lllness and of the brother's funeral ; it being 
understood that she was to hâve any sum saved. Held, that the contract 
was lawful. 

[Ed. Note.^For > other cases, see Master and Servant, Cent Dig. | 
2; Dec. Dig. <S=3(1).] 

6. Bankruptcy ®=>408(4)— Discharge— Concealment of Assets. 

Where pursuant to contract a bankrupt paid his sister to manage his 
household his entire ineome beyond that necessary for his Personal ex- 
penses, it being agreed the sister should hâve ail savings, the bankrupt, 
who did not include in his schedules money saved by the sister, will not 
be denied a discharge on the ground of knowingly and fraudulently con- 
cealing assets, it appearing that on his fli'St examination he fully disclosed 
his flnancial relations with his sister, for the bankrupt was justlfied in 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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proceeding on the theory that the contract was lawful and that he had no 
iuterest in the sister's savings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 733-7.35; 
Dec. Dlg. <S=5408(4).] 

7. Bankruptcy <®=3408(1)— Disciiaboe— False Oatk. 

Where a bankrupt, believlng that under a contract he was not entitled 
to certain funds, dld not incliide sucli funds In hls schedules, he cannot, 
though lie verified the schedules, be denled discharge on the ground of 
making false oath, as he was entitled to assume, if in good faith, that the 
contract was lawful and that he liad no interest in the funds, and to make 
the schedules on that theory. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 732 ; Dec. Dig. 
<©=408(1).] 

8. Fraudulent Conveyances (©=351(2) — Exempt Pboperty. 

A debtor, the head of a family, whose wages are exempt by statute, 
may use hls wages as he desires, the ereditors having no right to objeet, 
though he gives tliem away or spends theui foollshly. 

[Ed. Note. — For other case.s, see Fraudulent Conveyauces, Cent. Dig. § 
115 ; Dec. Dig. ©=51(2).] 

9. Bankruptcy <S=>409(1) — DiscirABOE — Denial. 

Where the bankrupt had never kept books, his failure to keep books aft- 
er incurring Indebtedness is no ground for denyiug a diseharge on the 
theory that he failed to keep books to conceal his true financial condition ; 
it appearlng that the bankrupt was a priest who received a small income 
and had no necessity for books. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 752-757 ; Dec. 
Dig. (®=3409(1).] 

In Bankruptcy. In the matter of the bankruptcy of Vincent Opava. 
Pétition to review the action of the référée and denying claim to ex- 
emptions, together with objections to the discharge of the bankrupt. 
Order of référée decHning to set apart exempt property reversed, 
and bankrupt ordered discharged. 

Reed & Pergler, of Cresco, lowa, for bankrupt. 

Ramsey & Blackstone, of Garner, lowa, for opposing creditor. 

WADE, District Judge. The bankrupt is a priest of the Catholic 
Church, who fîled a vohmtary pétition in bankruptcy, and now asks 
his discharge. 

The debts owing by him, so far as indicated by the record before 
me, is $1,000, upon a note executed for some stock in an insolvent cor- 
poration and $65 to the publishers of "Americana." 

Two questions are hère presented. Early in the proceedings, the 
bankrupt claimed, as exempt to him as head of a family, his small li- 
brary and typewriter., This claim was denied by the référée, and, 
by stipulation, a pétition for review of the action of the référée is pré- 
sentée! with the objections of the Farmers' National Bank of Garner 
to the discharge of the bankrupt. 

First. As to the question of exemptions: 

[1] The sole question hère is whether or not the bankrupt is the 
head of a family within the meaning of Code of lowa 1897, § 4008. 

The claims made by the bankrupt that he is the head of a family 
is based upon the fact, which appears to be undisputed, that some 

Ê=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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15 or 16 years ago the bankrupt, who had beën ordained some 4 years, 
and who seems to hâve been a shining mark for promoters of cor- 
porations, with glowing prospects, but no assets, sent for his sister 
to Bohemia, and induced her to come and live with him, and, as in- 
ducement, made an agreement with her that he would turn over to 
her ail his income outside of his expenses, for clothing, etc. ; that she 
would maintain the household, and whatever was saved from his in- 
come should be her property, except that she was to furnish theref rom 
expenses of illness, and funeral expenses upon his death; ail the 
balance she could save, was to belong to her. 

Under this agreement, she came to him, and has lived with him 
some 15 years. His income, outside of small gifts, averaged about 
$750 per year. She has occupied the position of housekeeper and 
manager of household affairs, and under the contract the bankrupt 
is under obhgation to continue this arrangement throughout his life. 
The bankrupt is performing the ordinary duties of his profession, 
and maintains a home at whatever place he is assigned to perform the 
duties of his ministry. 

Under thèse circumstances, it is contended that the bankrupt is the 
head of a family within the meaning of the Code of lowa, and, if 
so, there is no question but what he is entitled to the exemptions 
claimed. 

Exemption statutes are liberally construed. 

"In every court the administration of an exemption law sliould comport 
with the beneflcent spirit that prompted its enactment. A court of equity 
* * * should not attempt to defeat an exemption by niceties in praetice. It 
should be helpful to those whose condition requlres tliem to invoke it." Smith 
V. Thompson (8th Clr.) 213 Fed. 335, 129 C. C. A. 6S7. 

A most comprehensive définition of a "family" is that by Judge 
Deemer in Blair v. Fritz, 162 lowa, 716, 144 N. W. 611. 

"A 'family' is a collection of persons llving under one roof, having one 
head or management ; and the 'head of a family' Is the one who controls, su- 
pervises, and manages the affairs of the household. Fullerton v. Sherrill, 114 
lowa, 511, 87 K. W. 419 ; Emerson v. Léonard. 96 lowa, 311. 65 X. W. 153, 59 
Am. St. Rep. 372; Tyson v. Reynolds, 52 lowa, 431, 3 N. W. 469. The re- 
lation existing among the group must be of a permanent and domestic charac- 
ter." 

"A family 'is a collective body of persons who live in one house, and under 
one head or manager.' " Arnold v. Walfz, 53 lowa, 706, 6 N. W. 40, 36 Am. 
Rep. 248. 

"The number of persons thus living together is not at ail important, except 
that there must be more than one, as It is quite certain that two persons may 
constitute a family." Moyer v. Drummond, 32 S. C. 165, 10 S. E. 952, L. R. A. 
747, 17 Am. St. Rep. 850. 

In Parsons v. Livingston, 11 lowa, 104, 77 Am. Dec. 135, a widower 
having his mother living with him, and supported by him, was held 
to be the head of a family. 

A man who has living with him his widowed sister and her children 
is the head of a family. Wade v. Jones, 20 Mo. 75, 61 Am. Dec. 584. 

A man who has living with him his invalid sister, and who sup- 
ports her, though his sister owns the property on which they live, is 
the head of a family. Moyer v. Drummond, supra. 
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A bachelor living on a; farm, with whom a widowed sister lives, 
having her furniture there, and paying no board, is the head of a 
family. : Bailey v. Comings, 2 Fed. Cas. 367. 

A man who bas living with him his invalid brother and bis wife 
is the head of a family. Webster v. McGauvran, 8 N. D. 274, 78 
N. W. 80. 

A man who keeps house, and "bas living with him, and is support- 
ing, some persons whom it is either his légal or moral duty to sup- 
port," is: the head of a family. In re Morrison (D. C.) 110 Fed. 734. 

An unmarried woman having living with her an invalid sister dé- 
pendent upon her is the head of a family. Chamberlain v. Brown, 33 
S. C. 597, 11 S. E. 439. 

An unmarried woman having living with her two children of a 
deceased sister is the head of a family. Arnold v. Waltz, supra. 

An unmarried woman supporting relatives whom she is under moral 
obligation to care for is the head of a family. American National 
Bank v. Cruger. 31 Tex. Civ. App. 17, 71 S. W. 784. 

A man is head of a family "if he contributes in part to the support 
of those who hâve a moral, though not a légal claim on him, or if 
he Controls, supervises, and manages the affairs of the household." 
Forbes v. Groves, 134 Mo. App. 729, 115 S. W. 451. 

Numerous other illustrations might be presented, but they are ail 
summed up in the statement that a "family" is a collection of persons, 
two or more, living under one roof, having one head, or management, 
and that the "head of a family" is the one who controls, supervises, 
and manages the affairs of the household. As Judge Deemer says, 
the existence of "the group must be of a permanent and domestic char- 
acter." 

Applying this test, and the rules announced in the foregoing cases, 
to the facts in the record in this case, there can be no question but 
that the bankrupt is the head of a family. He maintains a home ; he 
is the wage-earner, so to speak; he is the manager, so far as the 
maintenance of the home is concerned; he is under moral obligation 
to his sister; he is under a légal obligation to her bj^ virtue of the 
contract which he made to maintain her during her life. There is 
no question but what she could enforce this obligation in case of his 
failure. If she becarhe an invalid, and unable to work, it would be his 
duty, morally and legally, to support her. The relations of himself 
and sister are permanent. It is her home now and in the future. 

The purpose behind the enactment of exemption laws is to secure 
some measure of protection to those to whom a man may owe a légal 
or moral obligation to furnish a living, in case misfortune or insolvency 
should come; and, within the spirit and purpose of this law, the bank- 
rupt herein is clearly entitled to the benefits which the law provides. 

So that the order of the référée, declining to set apart exempt prop- 
erty to the, bankrupt, is rçversed. 
' Now, as to the objections to the discharge of bankrupt: 

[2] The first objection is that the bankrupt concealed from the trus- 
tée a certain typewriter, alleged to be of the value of $50, but which, 
the record discloses, cost originally abput $45. This objection is clearly 
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insufficiently stated. It îs nowhere charged that such concealment 
was "knowingly and fraudulently" done, and, under the statute, a 
spécification of objection to discharge upon this ground which does 
not charge that it was knowingly and fraudulently done is insufficient. 
In re Taplin (D. C.) 135 Fed. 861. The second spécification against 
the bankrupt in opposition to discharge is that the bankrupt concealed 
from his trustée "certain property and money, the exact amount 
of which" cannot be stated. This spécification is clearly insufficient 
for the same reason; there is no suggestion that it was done know- 
ingly and fraudulently. 

The next spécification is that the "bankrupt made a false oath in re- 
lation to the said proceedings in bankruptcy." But this fails to charge 
that the same was knowingly or fraudulently done, and is clearly 
insufficient. 

The final spécification is that the bankrupt, "with intent to conceal 
his financial condition, failed to keep books of account," etc. 

While the spécifications are almost entirely insufficient to comply 
with the statute, a considération of the same, if properly pleaded, could 
lead to but one resuit. 

[3] As to the typewriter: The only indication of an attempt to 
conceal it was the f allure to enter it in the schedules ; but the law 
does not punish a mère failure to enter property in the schedules. 
The statute is spécifie that: 

"The judge shall discharge the appllcant unless he bas committed an offense 
punishable by imprisonment as herein provlded." 

And unless the évidence is such as to convince the court that the 
bankrupt was guilty of a crime for which he should be imprisoned, 
the charge cannot be sustained. There is not a scintilla of évidence 
to indicate that the bankrupt "knowingly and fraudulently" concealed 
this typewriter. The évidence shows it cost $45, some time ago. It 
is probably not worth more than half that now, and it would take 
strong évidence to convince a court that a man had the fraudulent 
purpose which would warrant a penitentiary sentence, simply be- 
cause he failed to put it in the schedule. 

Expérience in thèse bankruptcy matters shows that, in many cases, 
small articles are omitted in making up schedules. This typewriter 
was never concealed; it was right there in the library where it al- 
ways had been, and no attempt was made to prevent the trustée or 
the attorney from seeing it. There is nothing in this to justify a 
refusai to discharge. In re McCann (D. C.) 179 Fed. 575 ; In re 
Doyle (D. C.) 199 Fed. 247; In re De Mauriac (D. C.) 206 Fed. 358; 
In re Staflford (D. C.) 226 Fed. 127. 

[4] As to the spécifications that the bankrupt concealed certain 
property, which before that time had been transferred to his sister 
"in which he had a bénéficiai interest," it is clearly insufficient, but, 
if sufficient, is not sustained by the évidence. 

[5, B] On his first examination the bankrupt fully disclosed his 
financial relations with his sister. He states a contract which he had 
a right to make, by which he agreed to, and under which he did, turn 
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over to his sister his incortie, from which t'he household expenses 
were to be paid, and the balance of which was to belong to her, out- 
side of funeral expenses. 'If this contract was made, it was his duty 
to tuf n over this money, and, whether he did or not, it belonged to 
lier in equity. 

The proceeding before me does not involve any question o£ fraud 
against creditors, or anything of that kind; it is not even necessary 
that the court should détermine the absolute legality of the transac- 
tion. In order to defeat a discharge as above stated, the concealment 
must be knowingly and fraudulently made. If a nian in good faith 
believes that under a certain transaction he has lost ail interest in 
the property which was formerly his, he has the right to stand upon 
that belief in making his schediiles, and his failure to enter the trans- 
action cannot be held to be a fraudulent concealment. No court would 
hold that under such circumstances he, within the language of the 
statute, "bas committed an offense punishable by imprisonment." 

It is true that the évidence shows that the sister had saved $4,000 or 
$5,000 out of the income, but, if the contract made with her is a valid 
contract, it belongs to her; and, whether a valid contract or not, the 
bankrupt had a right, if he did so in good faith, to proceed upon the 
theory that it was a valid contract, and that she was the légal owner 
of such accumulations. 

[7, 8] The further spécification against discharge, that the bankrupt 
made false oath, because he verified the pétition in bankruptcy and 
schedules without including the property given to his sister as afore- 
said, cornes within the same rules. 

In Re Hennebry (D. C.) 207 Fed. 882, Judge Reed of this district 
says: 

"The évidence as to the alleged fraudulent transfer of property by the 
bankrupt lu fraud of creditors isalone that glven by him in his examinatlon 
at the first meeting of creditors. That examinatlon fails to disclose any at- 
tempt upon his part to évade aliy question as to such transfers, or to conceal 
from his creditors or the trustée any of the property alleged to hâve been so 
transferred, and his statenients in regard thereto seem to be fuU and frank. 
It cannot therefore rightly be said that there was any concealment of the prop- 
erty so transferred, other than the fact that it was not listed in his sched- 
ules, ànd the trustée and his creditors were then advlsed by him of the prop- 
erty so transferred, when and how he acqulred the same, the purpose of the 
transfer, ajid the considération he received tlierefor ; so that, if it was in 
fact a fraudulent transfer, thetJ'UStee and creditors were then given full infor- 
mation by him in regard thereto, which would enable the trustée to recover 
the same if he, at liis own instance, or at the instance of the creditors, felt 
dlspo.sed to M)ake the attempt. 

"The omission ot the property froiji the bankrupt's schedules alleged to hâve 
been so transferred niay, in connection with other évidence of a fraudulent 
concealment of such property, be consldered in determinlng whether or not there 
has been an intentional fraudulent concealment by the bankrupt of property to 
hinder, delay, and defraud his creditors; but the omission alone from the 
schedules of such property, espeeially when transferred more than four 
months before the bankruptcy, is not, It seems to me, the offense coutemplated 
by section 29b(l) or 2i)b(2) of the Bankruptcy Act; but the offenses so de- 
nounced are eoneealments of property within the four months preceding the 
bankruptcy and false oaths in bankruptcy proceedings, other than mère omis- 
sions of such property from the schedujes, and contemplate the concealment of 
property by some other act or'âcts Upon the part of the bankrupt than merely 
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oDiitting It frojn tlie schedules, and affirmative false statements of some ma- 
terial fact or facts liy the bankrupt in a proceeding in bankruptcy, willfully 
and intentionally made by him, linovvlng tlie same to be false." 

Judge Reed further says, in this case: 

"Nor is the vérification by tlie banl^rupt of the schedules from which prop- 
erty so transferred is omitted the niaking of a false oath within the meaning 
of the bankruptcy act ; for, as before stated, the bankrupt is not the owner of , 
has no interest in, and is not entltled in his own nanie or rlght to recover, 
such property. The provision of the l)ankruptcy act that the trustée may re- 
cover such property, if in fact it has been so transferred, has the effect of 
restoring it to the bankrupt esfate for the benefit of the creditors, and this 
seems to be ail that is eontemplated bj' Congress as to property so transferred 
in fraud of creditors." 

In Re Buchanan, 219 Fed. 492, 135 C. C. A. 204, the Court of Ap- 
peals of the Second Circuit says : 

"As to the flrst of thèse objections, there Is nothing as yet to show what the 
amount of the alleged surplus is, or indeed that there is any surplus. More- 
over, as stated above, it Is still an open question whether or not such sur- 
plus, if there be one, passed to the trustée. Presumably the bankrupt was ad- 
vised by his eounsel that it did not so pass, and a majority of the creditors 
in number and amount, also presumably advised by eounsel, hâve reached the 
conclusion that the cliance of an affirmative answer to the question was too 
uncertain to risk spending the funds of the estate in securing a judlcial an- 
swer to it. tJnder thèse circumstanoes, it would be a very harsli construction 
of the bankruptcy act to refuse discharge because the bankrupt dld not in- 
clude this trust ineonie in his schedules." 

The record does not disclose whether the trustée or the creditors 
hâve sufficient faith in the contention that the bankrupt has an in- 
terest in the property held by his sister, to bring action against her 
to hâve the matter determined. In any event, there was nothing 
donc by the bankrupt to impede such a proceeding, and, if he in good 
faith beheved that she could défend her title in court in a proper 
proceeding, he had a right to make his schedules on that belief. He 
could justly hâve proceeded upon the theory announced in Sternberg 
v. Levy, 159 Mo. 617, 60 S. W. 1114, 53 L. R. A. 438; that, being 
the head of a family, he had a right to do as he pleased with his 
income, at least such of it as accumuiated within 90 days — -it would 
be exempt to him. 

In this case it is said, relating to the question of exemptions : 

"This contention is hased upon the theory that it is not the duty of a broth- 
er to support his widowed sister and her chlldren ; but, whlle it is not his 
duty, he has a right to do so, and, if he résides with theni and provides for 
them, he is the head of a family and entltled to the same exemptions as if he 
had a wlfe llving with him. * * » But if a man is entitled to his salary 
and certain exemptions as the head of a family which his creditors cannot 
touch, and if he chooses to spend a part of his salary in prenilums for life 
Insurance for the benefit of his family after he is gone, his creditors are not 
thereby defrauded, for he has withdrawn no part of his propeity which his 
creditors could toiich. * * * Hence It is no fraud for a brother who is the 
head of a family, comijosed of himself and his sister and her chlldren, to apply 
his wages or his exempt property to tlie procuring of Insurance for her benefit ; 
for his creditors cannot touch the wages or property and hâve no right to coin- 
plain if he uses it thus pcovidently and properly instead of wasting it." 

235 F.— 50 
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The court further says : 

"What is said in the plalntiff's interplea as to the amount contrlbuted by 
Joseph Levy to his sister belng $5,500 in exeess of what he could hâve proc-ur- 
ed simllar board for elsewhere is of no conséquence. The laws of oui* country 
give no court power to détermine how much a man may spend for board, nor 
to inquire whetlier he paid too much or too little therefor." 

The rule announced in this case is supported by other authorities 
to the effect that, where a man is the head of a family, his creditors 
hâve no interest in his wages (except under the lowa Code accumula- 
tions of earnings of more than 90 days next preceding the levy), and 
that he can do with them as he pleases, buy gifts if he chooses, and that 
no charge of attetupt to defraud creditors can be based thereon. 
However this may be, the transactions of the bankrupt with his sis- 
ter were such that he would hâve a right in good faith to proceed 
in this bankruptcy proceeding upon the theory that he had no interest 
in the accumulations of his sister, and leave the trustée and creditors 
to take such steps as they might deem advisable to test the matter 
in the proper court where his sister would be a party. 

[9] The spécification, charging failure to keep books from which 
his true financial condition might be ascertained, is without merit. No 
law requires a man to keep books. 

"It is a matter of common Icnowledge that a large proportion of the people 
do not Iveep boolîs at ail ; for example, farmers, clerks, and niechanics. But 
this is either because they sec no need for It, or else canuot do it satisfactori- 
ly." In re Brockman (D. 0.) 168 Fed. 1015; In re Hindln (D. C.) 219 Fed. 605. 

And the failure to keep books does not bar discharge; it is only 
when the failure to keep books is with the spécifie intent thereby to 
conceal his financial condition that a discharge can be denied. 

"The intent must be shown to the satisfaction of the court to bring the case 
within the statute, and it would be a harsh and unjust construction to say that 
the intent must, as a matter of law, be presunied from mère bad bookkeeping 
or from a mère failure to keep books. If that were the law, probably nine 
out of every ten country people, and a very large proportion of plain people 
everywhere, would be refused diseharges If appiied for, Inasmuch as few of 
them can keep books which are intelligible to anybody except themseives." In 
re Brockman, supra. 

The bankrupt in this case was not in any position which required 
the keeping of books. There is no claim that he ever kept books, and 
there was no occasion, so far as the record discloses, to conceal his 
financial transactions — certainly none until the exécution of the Colby 
note for $1,000, which is practically ail his indebtedness. This note 
appears to hâve been executed but a comparatively short time previous 
to the bankruptcy, and there is nothing to show any change in the 
methods of the bankrupt with référence to bookkeeping from what 
his usual course had been throughout his whole prof essional life. 

The objections to the discharge are overruled, and the bankrupt 
will be discharged as prayed. 

Counsel for bankrupt will prépare the record entry, and submit to 
counsel for trustée, who will hâve ten days in which to file objections 
to the form thereof ; said decree to reserve proper exceptions. 
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UNITED STATES v. RINTELEN et aL 
(District Court, S. D. New York. September 14, 19ia) 

1. Ceii«nal Law «=>280(2)— Plkas in Abatement. 

An Indletment Is not subject to i)lea in abatement because incompétent 
testlmony was preseiited to tlie grand jury, unless compétent évidence suf- 
ficient to justify tlie indictiuent was not presented ; the technical rules as 
to évidence not applying to the investigations of the grand jury. 

[Ed. Note.— For other cases, see Ciiminal Law, Cent Dig. H 647, 648; 
Dec. Dig. «=5280(2).] 

2. Cbiminai, Law «©=5279— Abatement— Puea in— Time fob Fimng. 

A plea in abatement is a dilatory plea, and must be interposed promptly, 
usually at the tline of arraigmiient ; therefore a plea in abatement, flled 
after answer and motion to qiiash, on grouuds which accused mlght hâve 
discovered before, comes too late. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. §| 643, 644; 
Dec. Dig. «=s>279.] 

3. Cbiminal Law «=»280(2)—ABATEMBN'f— Préjudice of Gband Jubt. 

An Indletment Is not subject to attack where founded on suffldent évi- 
dence, because the grand jurors from readlng newspapers had acquired 
Btrong opinions, and even bias against accused. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. U 647, 648 ; 
Dec. Dig. «=>280(2).] 

4. Cbiminal Law ig=>280(2)— Plea in Abatemïînt— Discussion op Indictment. 

Where the évidence was clear and conclusive, the fact that the grand 
Jury returned the indictment without discussion, on the prosecutor sum- 
mlng up the évidence aad informing them ot the law, is no grouud for 
plea in abatement 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. {§ 647, 648 ; 
Dec Dig. i&=>280(2).] 

6. Cbiminal Law «=»280(2)— Abamimeniv- Misconduct of Pbgsecutino At- 

TOBKEY. 

As grand jurors may well need guidance as to the law and the weight 
of the évidence, the district attomey may place the évidence before them. 
Bum it up, and charge them as to tlie law, but he cannot douiinate the 
grand jury or control ita llndings. Therefore an indictment is not sub- 
ject to objection because the district attorney infornied the grand jury 
as to the law, sumniarized the évidence, uiid in conclusion stated that he 
desired an indictmeut, it appearing that the «rand jury, though they re- 
turned the indictment without discussion, \v<-if not coerced, and that the 
district attoniey's présentation wn.« fair. uiiblased nnd judicial In Its 
character ; the request for an indictment being no more than informing the 
gi'and jury of his purpose in preseiiting the évidence to cheni. 

[Ed. Note.— For other cases, see Criiuiual LaV, Cent Dig. §i 647, 648; 
Dec. Dig. <©=>280(2).] 

6. Cbiminal Law ^=280(2) — Abatement — Miscondcct or Peosecutob. 

Though the district attorney was guilty of mlsconduct before the grand 
jury, In attempting to influence them to return an indictment, the indict- 
ment Is not open to attack, unless it appears that the rights of accused 
were prejudiced. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. {§ 647, 648; 
Dec. Dig. «=>2S0(2).] 

4=9For oUier cases (M lamc toplç & KBT-NUMBER In ail Key-Numbered DlseaU & Indezea 
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Franz Rintelen and others were indicted for criminal conspxracy, and 
P. S. Monnett and another of the défendants filed a plea in abatement. 
Plea overruled. 

See, also, 233 Fed. 793. 

John Lord O'Brien and Isaac R. Oeland, both of New York City, 
for the United States. 

Pugh & Pugh, of Columbus, Ohio, for F. S. Monnett. 

AUGUSTUS N. HAND, District Judge. This îs a motion to strike 
out the pleas in abatement of F. S. Monnett and Jacob C. Taylor to 
an indictment charging thèse persons and others with conspiring to 
foment strikes in munition factories for the purpose of restraining the 
€xport of munitions to forcign countries. To this indictment a plea 
in abatement bas been interposed upon six separate grounds; 

(1) The district attorney and bis assistant : (a) Expressed to the 
grand jury their opinions on the questions of law and fact involved ; 
(b) asked that an indictment be found ; (c) handed the grand jury a 
list of the défendants ; (d) the grand jury found an indictment with- 
out a discussion of the évidence and without changing the names on 
the list. 

(2) While a witness was testifying there was a stenographer in the 
grand jury room. 

(3) The government caused the office of Martin and Fowler, two 
of the défendants, to be opened without their consent, and caused 
Catherine Foley to carry away her sténographie notes of their letters, 
and caused her to read thèse notes to the grand jury as part of the 
évidence on which the indictment was found. 

(4) The government subpœnaed the National Metropolitan Bank of 
Washington to produce the checks and deposit slips of the défendant 
Martin, and offered them in évidence before the grand jury. 

(5) The sténographie notes and checks and deposit slips were not 
returned to Martin and Fowler. 

(6) The grand jurors were actuated by a strong temper and préju- 
dice against the défendants as tlie resuit of false statêments and vicions 
newspaper publications. 

[1] The défendants hâve long since entered pleas of not guilty, and 
thereafter moved to quash the indictment upon grounds embraced in 
2, 3, and 4 of this plea. This motion was denied in an opinion filed 
by Judge Wolverton in which I concur, and which I should, in any 
event, follow, according to the custom in this district. Pleas in abate- 
ment were first used in cases of a misnomer, thereafter to attack tlie 
regularity of drawing and convening grand jurors, and still later to dé- 
termine whether an indictment had been found on incompétent évi- 
dence. United States v. Swift, 186 Fed. 1002. It bas been held, how- 
ever, that in order to invalidate an indictment it is not sufficient to 
show that incompétent évidence was presented to the grand jury, but 
it must be shown that compétent évidence which might justify an in- 
dictment was not presented. Nor is this in any sensé technical. It 
must be remembered that indictments are in no sensé trials, but ex 
parte investigations, resulting in a complaint indicating only that tbs 
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grand jury has found that there is sufficient ground to justify charges 
and a trial of the accused. It is most important that thèse accusations 
should be based upon proper évidence, but equally important that a 
violation of technical rules of évidence should not resuit in nullifying 
the tindings of grand juries, based upon compétent and sufficient proof. 
It is to prevent delay as well as to protect the grand jurors from a 
criticism which is likely to impede their efficiency, and to prevent per- 
sons charged vvith crime from knowing the testimony which the gov- 
ernment expects to produce against them, that the sessions of the grand 
jury hâve been held secret and inviolate, and that motions to inspect 
the minutes hâve been denied in the fédéral courts. 

[2] Moreover, pleas in abatement are dilatory pleas which niust, un- 
der the décisions, be intefposed promptly, usually at the time of ar- 
raignment. The défendant Monnett, in his motion to quash the in- 
dictment, annexed extracts from the testimony of the congressional 
cômmittee hereafter alluded to. If, therefore, he did not know, he 
probably might hâve long ago ascertained the grounds urged in para- 
graph 1 of this indictment, which is the only ground of importance 
upon which he attacks it. I think it is reasonably urged, therefore, 
that this plea in abatement cornes too late. Agne-iXr v. United States, 
165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624 ; United States v. Ameri- 
can Tobacco Ce, 177 Fed. 774. The court has, however, already al- 
lowed this plea to be interposed, and as both parties désire a ruling 
upon the merits on the first and sixth subdivisions, I shall proceed to 
give it. 

[31 Before taking up the first subdivision, I shall refer to the sixth, 

which avers that the — 

"grand juroris in finding the sald Indictment against the défendant were 
actunted by a strong teniper and préjudice against the défendant, as the re- 
sult of false stateuients and vielous newspaper publications." 

Thèse allégations contain no statement of ultimate facts. An intelli- 
gent grand juror can hardly be found who has not decided opinions 
derived from his gênerai knowledge as to any case of public notoriety. 
He may bave even passionate feelings on the subject, which in gên- 
erai aftect and actuate him. The question is not what his feelings 
were, but whether he voted for an indictment honestly and upon com- 
pétent évidence. That an indictment can be quashed because the 
grand jurors had personal préjudices, even ill-founded ones, would 
leave every indictment in an important case, irrespective of the évi- 
dence on which it was found, open to attack. In this case the plea 
does not allège that any grand juror would not hâve voted in the same 
way as he did, irrespective of his feelings or of the articles in the news- 
papers. I know of no case in which such a plea has been sustained or 
argument made, and am of the opinion that it cannot stand. United 
States V. American Tobacco Co., 177 Fed. 774; United States v. 
Mitchell (C. C.) 136 Fed. 896. 

[4, 5] Coming to the first clause of the plea, it is based upon the 
accompanying excerpts from the évidence taken before the subcom- 
mittee of the House of Représentatives engaged in an investigation of 
the office of the district attorney for this District in the course of im- 
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peachment proceedings sought to be instituted by Congressman Buchan- 
an, one of the défendants in this action. This évidence included tes- 
timony of grand jurors subpœnaed by the congressional subcommittee 
who were required to testify before that committee as to proceedings 
before the grand jury. Whether this testimony was absolutely privi- 
leged and the extraction of it was an invasion of the privilèges, not 
only of the grand jurors called, but of other grand jurors, whose priv- 
ilèges thèse witnesses could not waive, is not, I think, material hère, 
for the testimony was taken, is now before the court, and I cannot re- 
gard it as unavailable to the défendant Monnett, if his plea is to be con- 
sidered on the merits.. This testimony I will summarize. When re- 
duced to narrative f orm the substance was as f ollows : The f oreman, 
Dale : 

After ail the testimony was In, and It was a cause that had taken quite 
some tlme, the district attorney presented to ns the law in the case on 
whlch he asked our considération and made a partial résumé of some of the 
testimony as bearing upon the law, absolutely in a judlcial capaclty. He 
simply resumed the tes^timony that had taken place and its possible bearing, 
laying no stress and no weight ; cxuestions were asked hlm for certain 
things we applied In certain conditions, and he advlsed "yes" or "no," as the 
case might hâve been. That was Immediately before we found the indict- 
ment. There was no other case that we sat on that he made a résumé on. 

Grand Juror Joël B. Barber : 

I considered the law and foUowed it as the district attorney gave It to 
me. I did not get the impression that he desired a true bill, but that he 
was making a very earnest effort, and a very thorough effort, to get at the 
bottom of anything that broke the law. I gathered that the évidence was 
such that I should vote for an indictment on the law that he read me 
directly from the book. He commented upon the law only to niake it clear. 
It vFas very clear, a very short paragraph relatlng to this particular sec- 
tion. I would not say that he commented upon It to make it clear. If I 
dld, I was only saying that in reading this paragraph, he dld not then put 
the book down and say nothing. Very likely he made some comments. 
Either Mr. Marshall or hls assistant answered a question relative to just what 
constituted conspiracy. We wanted to be very clear on it. We voted for 
thèse men ail In a bunch. They were presented by the assistant district 
attorney. 

Grand Juror Frederick W. Stevens: 

I think the district attorney umst hâve read off the names. We dld not 
indlct anybody. He did not read at that tiuie. I do not remember par- 
tlcularly the district attorney making a statement at the conclusion of the 
évidence which was submltted to me, except that hère was the évidence, and 
asked for our vote on it. I should hâve said that Mr. Sarfarty (the assistant 
district attorney), after we got through wlth the évidence, made a statement, 
telling us hriefly what the évidence was, and what was the law. I should 
say, beeause I think it always is doue, the district attorney says, "Hère Is the 
évidence and we want an indictment on thèse people." When thèse names 
were handed to us we never added a name to the number, nor subtracted a 
naine from the number. We took it just as the district attorney handed it to 
us. We did not take him into account, we took the évidence. Mr. Marshall 
I should think addressed the grand jury many times. He did not discuss 
the weight of the évidence that X recoUect, 

Grand Juror Arthur Wade : 

Mr. Marshall read the law to us, Mr. Sarfarty revlewed the évidence. He 
read the law in regard to the Sherman Act, and Mr. Sarfarty read the evi- 
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dence. We asked hlm to. After we had his évidence, he asked for the 
indictment of a certain group of names. We were largely gulded by the 
district attorney, because we had évidence on thls matter from varions wit- 
nesses, and we could not get away from It. He read the law to the grand jury 
just before we found tlie indictment. He did not say anything except to 
read the law from a law book, and some questions were asked him in regard 
to the law. We took the law from him as he read it. Statements that Mr. 
Marshall made to the grand jury did not aid me in coming to the conclusion 
I did. There had been no discussion of who was to be indieted. We just 
ratifled the list that he gave the jury. We were satlsfied of their guilt, and 
found the indictment. The givlng of évidence was ended when he read the 
Sherman law. 

Grand Juror William A. Witherill : 

Sarfarty spoke after Marshall, who commenced readlng the law, and Sar- 
farty finished up. I should judge it was a typewritten statement Sarfarty 
read from. I should imagine it was something better than an hour. Mr. 
Marshall said, before he sat down, that Mr. Sarfarty would review the tes- 
timony. There was not sufHcient évidence to return an indictment against 
Mr. Kramer, the treasurer of the National Peace Council. It may be we were 
not asked to return an indictment against him. In thls particular case we 
returned an indictment against every man that we were asked to return an 
indictment against. In other cases, we did not. 

It will hardly be contended, I think, that the district attorney, or his 
assistant, exhibited any passion at the sessions of the grand jury, and 
I cannot perceive the slightest ground for believing that either of them 
in any way attempted to dominate or control that body in the finding 
of the indictment. Without regard to the questions of legality, which I 
shall presently discuss, ail that was donc was a présentation of the 
case in a perfectly temperate way by thèse prosecuting officers. As 
a matter of fairness and décorum, there can be no question that thèse 
men met every obligation. The only matters for discussion are whether 
they exceeded their rights in reading the law, reading some of the min- 
utes at the request of the grand jurors, summarizing the évidence, ask- 
ing for the indictment, and giving to the grand jury a list of the de- 
fendants. 

Assuming that a grand jury were simply supplied with the witnesses 
and nothing more, and a prosecuting officer who had prepared the 
case and was familiar with the law and évidence was not allowed to 
be présent, what sort of an investigation would be had, or intelligent 
considération secured, in a diiïicult or complicated matter? The mère 
statement of this assumption to any one familiar with such matters 
causes a conviction of the impracticability of such procédure. The 
moment the district attorney is of any real aid he does more than this, 
and if he does more, he does no less than was donc in this case. If 
he does not give the grand jurors the statute, they will usually not 
know what the investigation is for. If in a complicated case he were 
not allowed to show the grand jurors the bearing of the évidence upon 
the alleged violation of the statute, they would certainly be confused 
as to the entire situation. Even a trained judge is often unable to 
understand the bearing of relevant testimony without the aid of coun- 
sel. Asking the grand jury to find an indictment is but putting in 
words what every act of the government, and its représentatives, means 
and is well known to mean. What reasonable objection can be urged 
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against allowing the man who has prepared the case to refresh tlie 
recollection of the grand jurors by summarizing the évidence taken, 
perhaps, over weeks or months, and reading from the minutes and 
giving them a list of the names of the persons charged with the crime ? 
Any objection is really, if not ostensibly, based on the supposition that 
grand juries are devoid of ail independence and prosecuting officers 
are either tyrannical or dishonest. No such suppositions should be 
indulged in, unless proved, and no proof appears from the testimony 
of the grand jurors accompanying the plea in abatement. Unless, 
therefore, I am controUed by prior adjudications, I think it clear that 
the conduct of the district attorney, which seems to hâve been entirely 
fair and reasonable, was equally lawful. As for the objection that 
the grand jury found the indictment without discussion, an absence of 
discussion might tend to corroborate other évidence of coercion by the 
district attorney ; but, as there is no showing of coercion, the absence 
of discussion becomes quite immaterial. Grand jurors are not obliged 
to discuss and argue if they do not need to do so. If the évidence 
seems conclusive, they may vote at once, as they doubtless many times 
do. This objection shows but one of the many evil results of making 
public the délibérations of a grand jury. 

The case relied upon by the défendants is United States v. Wells, 
163 Fed. 313. There the district attorney not only gave the grand 
jury a list of the défendants and commented on the weight of the 
évidence, but before the indictment was signed was requested to leave 
the room by one of the jurors, so that there could be discussion, and 
refused to go, said that no discussion could be had until the indictment 
was signed, directed the foreman to sign the indictment without per- 
mitting further considération or reading of the indictment, and with- 
held various documents from the inspection of the grand jury, the 
contents of which they were obliged to take from the statements of 
the district attorney only. It is manifest that the facts of that case 
were utterly différent from those of the case at bar. The indictment 
there was evidently controlled by the district attorney, was not the 
finding of the grand jury, and consequently the plea in abatement was 
there properly sustained. I am referred to no other décision than 
United States v. Wells, supra, where an incHctment has been held bad 
by reason of the conduct of a district attorney before the grand jury. 

In the case of United States v. Mitchell (C. C.) 136 Fed. 896, Judge 
Bellinger said : 

"ïlie district attorney may explain both his case and hls law to the jury. 
* * * If lie went beyond tliis, hls aets may constltute an irregnlarity ; 
but the ease must be extrême before the court wlll try the district attorney 
or the grand .liiry, * * * in order tô détermine whether it wlll try a 
défendant." , 

In United States v. Çobban (C. C.) 127 Fed. 713, Judge Beatty said: 

"The testimony, ail fairly consldered, I thluk shows that he stated the 
facts he expected to establlsh and explalned the law applicable. I think 
from the testimony of (îurtis he was over zealous, but hls testimony is mueli 
modifled by that of the other wltnesses. * * * i belleve it is said by sonie 
courts that the jury must get Its advice on the law only from the court, 
t'ndoubtedly a jury may call on the court whenever it desires, but to march 
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In on the court whenever a question of law is suggested is a practlce not to 
be encouraged. Tlie prosecuting oilicer is supposée! to be learned in the 
law." 

Mr. Justice Field, in his charge to the grand jury, reported in 2 
Sawy. 667, Fed. Cas. No. 18,255, said : 

"The district attorney bas a rlght to he présent at the taking of testimouy 
before you for the purpose of giving information or advice touching any 
matter cognizable by you, and may interrogate witnesses before you, but he 
has no right to be présent pending your délibérations on the évidence. When 
your vote is taken upon the question whether an indlctment shall be found 
■or a presentment inade, no person besides yourselves should be présent." 

Another statement of the duties of a district attorney was given by 
Judge Emmons, and reported in Fed. Cas. No. 3,925 under the title of 
In re District Attorney. He said : 

'"It is not unfrequent for the court to require much explanation from the 
district attorney, in référence to the meaning and connections of such laws, 
before it is able intelligently to sufCer him to proceed with évidence before the 
trial jury. We do not understand liow it is possible for the grand jury to 
perform Its duty with less, or how, without constant explanation, it can 
détermine the proper application of the facts to the law. * * * The 
limit of the district attorney's duties is reached when he has explained the 
meaning of the laws, laid before you ail évidence in his hands offlcially, and 
aided in the examination of the witnesses. He should take no part whatever 
in your discussions as to guilt. The weight and credibility of the testimony 
is wholly for you, without even a suggestion from him. * * * His opinion 
as to the sufliciency of the évidence to prove guilty should never be given, 
even if asked by the jury. His opinion in référence to the meaning of the 
law should never be withheld. Whether the facts are proved, ha has no 
rlght to suggest even." 

In thèse remarks by Judge Emmons we hâve a statement of the 
strictest and most careful rule in regard to the conduct of the prosecut- 
ing officer before the grand jury. I think no well-considered décision 
where the point was at issue has held that the district attorney should 
not advise as to the law, and section 263 of the New York Code of 
Criminal Procédure expressly provides that on request of the grand 
jury the district attorney shall attend for the purpose "of giving them 
advice upon any légal matter." It is often impossible to do this 
in a practical and helpful way without discussing the facts, as every 
lawyer knows. As Judge Emmons said, supra: 

"We do not understand how it is possible for the grand jury to perform 
Its duty with less, or how, without constant exi)lanation, It can détermine the 
proper application of the facts to the law." 

What was aimed at by Judge Emmons' instructions was to insure 
two things: (1) That the jury should hâve assistance as to the law 
and in interpreting the relation of the law to the facts ; (2) that the 
district attorney should not dominate the grand jury or control its 
findings. 

The purpose of thèse instructions was to secure a fair independent 
investigation by the grand jury, and not to establish rigid and techni- 
cal rules. Such an investigation may be helped if the district attorney 
does not discuss the credibility of witnesses, but is not necessarily or 
probably helped if he does not review the évidence at ail. I do not 
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think the district attorney in the case at bar transgressée! the spirit, 
or even the letter, of thèse rules by giving a résumé of the évidence. 
Nor do I think the mère statement : "Hère is the évidence. We want 
an indictment" — which the Juror Stevens quoted, of much moment. 
The juror evidently had Httle, if any, recollection of such a statement. 
He was asked whether the district attorney's office presented names, 
and said, "We want thèse men indicted ;" and he replied : 

"Although I do not remember the action of that, I should say that was 
done, because I think that is always done ; that is, the district attorney 
says: 'Hère is the évidence, and we want an indictment on thèse people.' " 

In other words, the juror, doubting his recollection of the spécifie 
case, said in efïect: 

"The district attorney always does that. That is what he Is there for." 

Evëry member of the grand jury knows the prosecuting officer would 
not be offering évidence if he did not deem the case a proper one for 
an indictment. The words are the mère interprétation of ail his actions, 
and in no case indicate an insistent demand for an indictment. I 
think the request for an indictment testified to by Wade and Witherill 
amounted to nothing more than a formai indication of the gpvernment's 
position. The list of names was but a means of giving the jurors a 
correct statement of the men under investigation. They were neither 
required, nor urged, to indict them. 

There is undoubtedly some conflict of authority as to the limits of 
what a district attorney is permitted to do before the grand jury. I 
think the true rule is that he may question the witnesses, advise as to 
the law, and explain the relation of the testimony to the law of the 
case. In doing this, he may review the évidence. He must refrain 
from the slightest coercion of the grand jury and take every pains to 
hâve a fair inqûest. I do not think it appears that the district attor- 
ney overstepped thèse limits. Independence and freedom from coer- 
cion are the things aimed at, and the expressions of différent judges 
as to what may or may not be done by the district attorney are ail, I 
think, attempts to define what is necessary to secure thèse conditions. 

[6] If, however, I am incorrect, and some of the acts of the district 
attorney passed the bounds of the letter of the law, I can find no al- 
légation or proof from the excerpts of testimony that the défendants 
hâve been prejudiced. Some rules are held to be vital, and the trans- 
gression of them sufficient to vitiate the entire proceeding. For ex- 
ample, the présence of an unauthorized person in the grand jury room 
was held by Judge Hough to require the dismissal of the indictment. 
United States v. Heinze (C. C.) 177 Fed. 770. See, also, United States 
V. Edgerton, 80 Fed. 374. If, however, a comment by the district at- 
torney, on the testimony were held in itself to invalidate an indictment, 
the opportunity for technical motions and dilatory pleas in criminal 
cases would be greatly enlarged. A plea based on the conduct of the 
district attorney before the grand jury should be adjudged insufficient 
unless it clearly shows préjudice to the défendant and indicates that 
the alleged irregularities affected the action of the grand jury. That 
this is the proper rule appears from varions décisions. Agnew v. 
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United States, 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; United 
States V. American Tobacco Co., 177 Fed. 774; United States v. Nevin, 
199 Fed. 833 ; United States v. Gradwell, 227 Fed. 243. The dictum 
in United States v. Wells, supra, so far as it is not in accord with the 
rule I hâve laid down, does not follow the weight of authority. 

Under the circumstances of this case to embark upon a trial of the 
grand jury or the district attorney as to the conditions under which 
the indictment was found would be a most irregular and unjustifiable 
proceeding. 

Judge Hôok, writing fof the Circuit Court of Appeals for the Sev- 
enth Circuit, in the case of McKinney v. United States, 199 Fed. 29, 
117C. C. A.407, wellsaid: 

"There is an unfortunate tendency in criminal jurisprudence to raise minor 
matters to the dignlty of substantial riglits. The plaln safeguarda against 
govemmental and private oppression hâve become, by judiclal action, so 
embedded in non-essentlal additions and technical reflnements that thelr true 
limitations are not always clear, and it not infrequently happens that criminal 
trials become mère adroit contests, in which substance yields to form and 
the search for truth is diverted to and ends in collatéral inqulries. * ♦ * 
Of course fundamental safeguards should not be frittered away, but the 
growth of judicial construction should also be with due regard to the just 
rights of Society and the practical conduct of trials." 

My opinion on the whole case is that the motion to strike eut the 
plea in abatement should be granted because no acts prejudicial to 
the légal rights of the défendants are set forth, nor any conduct of 
the district attorney shown which has prevented a fair considération 
of their case by the grand jury. 



THE MONARCH. 
(District Court, N. D. Florida. July 15, 1916.) 

1. TOWAGE I®=>11(1) — LlABILITY OF TUG — CONSTRUCTION OF CoNTRACT. 

A tovving contract, whleh provided that the tug should use every 
means for the safety and safe delivery of the tow, but should in no way 
be held responsible for sanie, left the tug under the duty imposed by law 
to exercise reasonable care, but without liability, except for négligence. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §§ 11, 14, 16, 21; 
Dec. Dig. ®=>11(1).] 

2. Towage ®=11(9) — Tuo — Liabilitt for Loss of Tow. 

Libelant hired a tug f rom respondent to tow its oll barges ; the charter 
provlding that the entire tow was under the orders and supervision of 
the charterer. The tug was sent from Port Arthur, Tex., with two loaded 
barges in tow for Frontera, Mexico, by way of Tampico. She had suffi- 
cient coal to reach Tampico with favorable weather, but llbelant, which 
knew her coal capacity and consumption, placed an extra supply on the 
barges. The barges were overloaded, and in heavy weather became 
water-logged, which made the towing slow. When four days out the tug 
had only coal enough for 36 hours more, and because of heavy seas could 
not coal from the barges, and to save the tug and erew she abandoned the 
tow and proceeded to Galveston, which she reached with 4 tons of coal 
left in her bunkers. She reported for orders, but, recelving none, did not 
go in search of the barges. Held that, under the circumstances, she was 

®33Por other cases see same toplo & KBY-NUMBER In aU Key-Numbered DIgests & Indexe» 
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noi liable for the loss of the barges, but that llbelant, In senûing her out 
as it dld wlth the overloaded barges, assumed the risk of adverse weather 
conditions. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 22 ; Dec. Dig. 
<g=»ll(î)).] 

In Admiralty. Suit by Eugène J. F. Coleman, assignée of the 
Clooney Construction & Towing Company, against the I. H. Aiken 
Towboat & Barge Company, owner of the steam tug Monarch. De- 
cree for respondent. 

Harry T. Smith & Caffey, of Mobile, Ala., for libelant. 
Blount & Blount & Carter and W. A. Blount, Jr., ail of Pensacola, 
Fia., for respondent. 

SHEPPARD, District Judge. This case involves the liability of a 
tug under a towage contract which limited the liability of the tug to 
"use every means for the safety and safe delivery" of the tows, by 
which the Clooney Construction Company was transporting oil by 
barge from Port Arthur, Tex., to Frontera, Mexico. It was under- 
stood "that the entire tow is under the orders and supervision of the 
Clooney Construction Company," but that the steam tug Monarch, 
hired from the I. H. Aiken Towboat & Barge Company, was to tow 
the barges between the points mentioned. 

Two previous trips had been successfully accomplished, but on the 
third voyage the tug, on the fourth day out, owing to high winds and 
heavy seas, was unable to replenish her bunkers with coal from the 
barges, placed thereon by the charterers, and the master, after con- 
férence with crew, decided that with the progress the tow was mak- 
ing against adverse conditions it was impossible to reach Frontera, 
or any other point where fuel could be obtained, or where coaling 
from the barges would be possible, abandoned the tow at sea, and 
returned to Galveston, where charterers were notified, with request for 
orders, but none were given. 

The record discloses the facts in the case to be : That about the 22d 
day of May, 1912, the steam tug Monarch (hereafter called the tug) 
left Pensacola, Fia., for Port Arthur, Tex., via Calcasieu Pass, La., 
with 45 tons in her bunkers and approximately 20 tons on deck. At 
an intermediate point the tug took in tow two unloaded barges of the 
Clooney Construction Company (hereafter referred to as the char- 
terers). Arriving at Port Arthur, the tug exchanged thèse barges for 
two which were loaded with oil destined for Frontera, Mexico. This 
was the third voyage contemplated under the existing contract with 
the charterers. The duty of the tug under the contract is expressed 
in the f oUowing paragraph : 

"It is understood that the entire tow is under the orders and supervision of 
the Cloone,y Construction Company, and in performlng this work the I. H. 
Aiken Towboat Company shall use every means for the safety and safe de- 
livery of each tow specified, but are in no way to be held responsible for 

same." 

Prior to entering into the contract the tug owners advised the char- 
terers of the speed, capacity, and coal consumption of the tug. With 
the approval of the charterers a mariner was employed for this voy- 



THE MONAECH 797 

âge by the tug owners, who was acceptable to both parties as compé- 
tent. 

After clearing from Port Arthur with the tow, the master set the 
course of the tug for Frontera, Mexico, via Tampico. According ta 
the évidence, to hâve made Tampico would hâve required about six 
days proceeding at normal speed with the tow. With the weather fair 
and everything favorable the tug had a sufficient supply of coal for 
the voyage to Tampico. She did not hâve enough coal on board for 
a voyage first to Frontera without a stop for recoaling. The char- 
terers, knowing the capacity of the tug, accepted her and permitted her 
to go to sea with the loaded barges. With the co-operation of the 
respondent the charterers sought to overcome the lack of fuel capacity 
of the tug by placing an ample supply on the stem of each of the 
barges making up the tow. 

On the voyage from Pensacola to Port Arthur the tug consumed a 
portion of the supply of 45 tons stored in her bunkers, which was in 
turn replenished from the 20 tons supply carried on deck. Arriving 
at Port Arthur, the tug took on deck from one of the barges about 
20 tons of coal to replace that which had been taken from the deck 
supply to replenish her bunkers. With this and that remaining on the 
barges the tug put to sea. 

The évidence shows that the barges were sent to sea heavy loaded. 
After the tow was at sea four days, a strong head wind and high sea 
arose on the 27th, which continued throughout the 28th, when about 
1 p. m. the tow was set adrift. Of her original supply the tug had 
left coal for about 36 hours' steaming. Because of the insuperable 
difficulties of coaling from the barges at that time, the tug made for 
Galveston, arriving there about noon of the following day. Upon 
reaching Galveston it was ascertained the tug had left in her bunkers 
about 4 tons of coal. When the barges were abandoned the tug and 
tow had traversed about 250 miles, probably half the distance from 
Port Arthur to Tampico. At this time the tug was about 230 miles 
from Galveston and 136 miles from Aransas Pass, Tex. From Galves- 
ton the master of the tug notified the charterers of the loss of the 
tow and that she awaited orders. No orders were received, and the 
tug did not return to sea, and made no effort to recover the barges. 

[ 1 ] The libelant contends that the owners of the tug are liable for the 
value of the barges, and bases his claim on substantially the following 
enumerated derelictions, viz. : (1) In leaving Port Arthur with a scant 
supply of coal for the voyage; (2) in failing to lay a course so that 
the tug, in case of necessity, could make a port of safety ; (3) in not 
proceeding directly toward Frontera until the storm abated, coaling 
at sea when conditions permitted ; (4) in not laying her course via 
Tampico, so that she might coal there ; (5) in not making for Aransas 
Pass for a safe harbor and recoaling; and (6) in not making for Aran- 
sas Pass light, after the barges were released, there to recoal and return 
to the tow at sea. 

On the other hand, the respondent contends : That the tug left Port 
Arthur fully coaled. That the charterers were advised of her coal 
capacity, speed, and coal consumption. That the charterers provided 
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means for coaling at sea in case of necessity, and in so doing, and ac- 
cepting said tug with knowledge of her capacity, it assumed the risk 
of the tug's ability to coal at sea. That the barges were overloaded, 
and therefore more onerous and more liable to dangers of the sea, and 
what might hâve been anticipated actually occurred ; i. e., the barges 
were water-logged at sea, thus materially diminishing the speed of the 
tow, requiring the normal consumption of coal without making the 
usual mileage. As a conséquence of the water-logged condition it was 
impossible at that time and distance to carry the tow to a port of safe- 
ty, in view of the shortage of fuel and the impossibiHty of obtaining 
any part of that on the barges. That to save the tug aad the crew the 
master was justified in abandoning the tow and making for a port 
where it was certain that a new supply of coal could be had. That in 
the circumstances the tug was under no duty to return to sea in search 
of the barges. 

From the course of the tug and tow as disclosed by the évidence 
it is not probable that they were making for Frontera direct. The 
weight of the testimony shows the tow was proceeding via Tampico, 
and I am constrained to regard the case as though the voyage was to 
be made that way. It may be granted that it was a hazardous thing 
to attempt the voyage with just sufficient coal on board to consummate 
the trip in fair weather with everything going well ; but the charterers' 
engagerrient of the tug for the service and its voluntary efforts to en- 
large the coal capacity of the tug contemplated but oné thing, namely, 
that when the tug should need a new supply of coal that it should be 
taken from the barges at sea as the occasion required. 

Allowing the barges to go to sea in this contingency, the charterers 
must be held to hâve assumed the risk of the tug's ability to coal at 
sea. While there are some inconsistencies urged in libelant's argument, 
it may be summed up to one proposition; i. e., whether or not the 
master of the tug was in the circumstances justified in willfully setting 
adrift the tow, and, if so, then was he négligent in not attempting to 
recover it at sea? 

A clear prépondérance of the évidence shows that the barges were 
overloaded, and this overloading bas a material bearing upon the ques- 
tion as to the diminished speed of the tow, and in so far as it was a 
contributing cause to the water-logging of the barges, if in fact they 
were water-logged. 

It must be admitted that the master of the tug knew at the time of 
departure that the barges were overloaded, and he knew as well as 
the charterers that in conséquence the progress of the tow would be 
slow. He was aware of the difficulties of coaling from the barges 
at sea, as well. The charter provided, non constat that the "entire 
tow" was "under the orders and supervision of the Clooney Construc- 
tion Company" and tha:t the tug owners were "in no way to be held 
responsible for same," which of itself shows that the master of the 
tug owed no duty to the tow until it passed into his control and was 
subject to his direction, notwithstanding the contract provided that 
the tug "shall use every means for the safety and safe delivery of each 
tow." 
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The maritime law, in the absence of contract, requires that a mas- 
ter exercise the reasonable care, skill, and diligence, in everything 
relating to the work to be done, which a prudent and cautions navi- 
gator would employ in a similar service. Libelant contends that in 
the instant case the obligation of the tug was broadened and extended, 
and that the contract required the exercise of a higher degree of skill 
and diligence than that imposed by law in the absence of contract. I 
do not accède to this view, for, taking the contract as a whole, its 
limitation of liability for any cause, as well as the obligation of the 
tug to "use every means," résolves itself in the last analysis to a 
mère réitération of the maritime law. This would throw no responsi- 
bility on the tug for injuries to the tow, save those due to its own nég- 
ligence. The tug coftld not contract away its liability for négligence. 
Consequently, when the contract required the use of "every means," 
it necessarily must be held to describe that which is exacted by the 
maritime law, the exercise of every reasonable means available. To 
hâve required the tug to stay in the storm with the tow, with the 
chances that her fuel would run out, placing her in a helpless condi- 
tion, imperiling not only the safety of the tug, but that of the crew, 
would be beyond the pale of reason. 

It appears that the main fault with the undertaking and the thing 
which defeated its accomplishment was overloading the barges. The 
charterers maintain that they were seaworthy, even though heavy 
loaded. The respondent insists in the first instance that they were not 
seagoing barges, and that to load them as they were loaded invited 
disaster, by making them peculiarly liable to water-logging and thus 
to be rendered unseaworthy. If they had been seagoing barges and 
had been properly loaded, there can be little doubt that they would 
hâve made faster speed and accomplished the voyage safely. It must 
be admitted that the overloading contributed in no small degree to 
the water-logging. Manifestly the tug cannot be held responsible for 
a condition due in the first instance to the carelessness of the char- 
terers at a time when the tug had no control of the tow. 

The master of the tug testified that at the time the barge masters 
came aboard each told him the barges were water-logged. The barge 
master who testified denied this statement, and swore that his barge 
was not watef-logged. Under the circumstances, it is highly probable 
that the admissions made at the time are entitled to more credence. 
Even if the barge master's déclarations were not true as to the condi- 
tion of the barges, the situation confronting the master of the tug 
was such as to warrant his accepting it in determining in the circum- 
stances the proper course to pursue. 

It is the inévitable conclusion that the shortage of fuel caused the 
abandonment of the tow; it is equally certain that it was the imminent 
condition of the barges which prevented any attempt to make a port 
of safety with them, or either of them. The barge masters were the 
agents of the charterers, and their statements in extremis would bind 
their principal. 

The master of the tug was under no duty in the circumstances to 
seek corroboration of their représentations as to the condition of the 
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"barges. There was présent no reason to doubt such statements, in 
view of the voyage thus far made; and in the absence of anything 
which would charge the rtiaster of the tug with knowledge of any in- 
compétence on the part of the barge masters, he was under no duty 
to go further in his investigation. 

[2] Libelant's further contention that the tug should hâve made to 
the port of Aransas Pass with the tow is untenable in the circumstances, 
for there was not at the time sufïicîent coal on board the tug to war- 
rant the attempt. It may be that the tug could hâve gone to Aransas 
Pass light, recoaled, and returned for the barges ; but it is only in 
the realm of spéculation that she would hâve recovered the tow. None 
of the crew çf the Monarch, and no member of the crew of either 
barge, is it shown, had any definite knowledge of the harbor facilities 
at Aransas Pass. Admitting that the tug and tow, or the tug alone, 
could hâve refuged there, the master of the tug chose the nearest 
port hé knew where it was certain that the needed coal supply could 
he had. For this lack of knowledge of the harbor facilities the master 
of the tug may not be charged with incompétence. The duty devolv- 
ing upon the tug was reasonable caution and diligence. The burden 
is upon him who charges it to show neglience. Scrutiny into the con- 
duct of the master after the event of disaster is not the test of nég- 
ligence. The test is whether the course of the master was in accord 
with that which other prudent, skillful, and experienced navigators 
would hâve taken in the exigency as it appeared to the master at the 
time he was called upon to act, and not as they may appear to the 
court after a more careful scrutiny than the master could hâve given 
them. In the absence of any testimony as to what an experienced and 
skillful master would hâve donc under the circumstances, I cannot 
conclude that the master of the tug should hâve acted otherwise. For 
aught that appears he acted with an honest intent to do his duty, and 
exercised the reasonable discrétion of an experienced navigator, where 
the circumstances presented to him a choice of action. In the ab- 
sence of évidence establishing any better criterion, I am of the opin- 
ion that the master's décision is conclusive, and that the tug should be 
exonerated. 

A decree dismissing the libel should therefore be enta^ed. 



KFA'STONE WOOD CO, v. SUSQUEHANNA BOOM CO. 

(District Court, M. D. Pennsylvanla. September 1, 1916.) 

No. 823. 

Corporations <©=3613(1) — Fobfeitube of Fbanouise bt Nonuser — Collat- 
éral Inquihy. 

Wliether a corporation authorized by its charter to maintain a dam 
bas forfeited such right by reason of havlng ceased to conduct the busi- 
ness for which it was incorporated, where it continues to exercise its 
franchise as a corporation and to maintain the dam, is a question which 

®=3For oUier cases see saoïe tODic & KEY-NUMBER tu ail Key-Numb'ered Digeats & Indexes 
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can only be determined in a direct proceeding by the autluority by which 
It was cliartered, and cannot be raised coUaterally by a private litigant 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2431-2434 ; 
Dec. Dlg. ©=.613(1).] 

At Law. Action by the Keystone Wood Company against the Sus- 
quehanna Boom Company. On demurrer to plaintiff's statement. 
Demurrer sustained. 

M. C- Rhône and Ames & Hammond, ail of Williamsport, Pa., for 
plaintiff. 

Max L. Mitchell and Nicholas M. Edwards, both of Williamsport, 
Pa., for défendant. 

WITMER, District Judge. The plaintiff by action of t ^spass is 
endeavoring to recover damage f rom défendant for a contint :d flood- 
ing of land of which it has since become the owner in fee It ap- 
pears from the statement of claim that the défendant compai^y, hav- 
ing been incorporated by an act of assembly approved March 26, 184É 
(P. L,. 190), and suppléments, was authorized to erect and maintain 
on the West branch of the river Susquehanna, between Williamsport 
and the Quineshehocqiie creek, such boom or booms, with pie/s, as 
may be necessary for the purpose of stopping and securing logs, i.;iasts, 
spars, and other lumber, floating upon said river, and erect such piers, 
side branch or shear booms, as may be necessary for that puipose; 
that by the provisions of an act of assembly approved December 11, 
1866 (P. L. 1867, p. 1535), the company was authorized to erect a 
dam across the river between the mouths of Lycoming and Loyalsock 
creeks, not to exceed the rise of water over 9 feet, with the proviso 
that a good and sufficient bond be filed in the court of common pleas 
of Lycoming county conditioned to pay ail damages, etc., and to in- 
demnify the landholders adjacent to said dam against ail losses or 
damage of any nature whatsoever that may occur to the land by 
reason of the construction of such dam; that the bond was filed as 
required, and the dam erected near the foot of Hepburn street, in 
the city of Williamsport, which dam is now in place, as it has been 
since the same was erected, whereby the plaintiff's land has been 
covered with water, as it also was covered when owned by its prede- 
cessors in title. 

The plaintiff allèges: 

"That on or about the Ist day of July, 1910, the Susquehanna Boom Com- 
pany ceased to do business as a boom company, the purpose for which it was 
chartered, and abandoned said dam for the use and purpose for whicli it was 
authorized to erect it, whereby the plaintiff, being the owner in fee simple 
of ail of the above-described tract of land, became entltled, as its predecessors 
in title were prior to the érection of said dam, to use and enjoy the fee in 
ail of that part of the land which had been subjected to the servitude or 
easements acquired by said Boom Company as afore.said ; and the said Boom 
Company, its successors or assigns, thereby became divested of the right to 
thereafter lawfully flood any part of the land of the plaintiff, above men- 
tloned, and said dam thereby became and is a nuisance, to the great damage 
of the plaintifC, a riparian owner of land along said West branch of the 
Susquehanna river. 

Nevertheless, notwithstanding the action of the said Boom Company, 
above recited, and the abandonment and nonuser by it of said dam for boom 
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purposes, It has contlnued to malntaln and is now maintaining sald dam In 
said river, not for any public purpose, for whlch It alone had the right to 
erect and malntaln said dam and flood the land with water above described, to 
a perpendlcular helght not to exceed nlne (9) feet, but for purposes other 
than the opération of a boom, to wit: 

"It has for a long tlme, to wit, since the Ist day of July, 1910, unlawfully 
and to the great damage of the plalntiff, malntalned said dam for the prlvate 
purpose of furnishlng water power to the Lycomlng-Bdison Company of 
Williamsport, whlch company has since said date operated a water wheel with 
water flowing through gâtes erected In sald dam, whlch it could not do with- 
out the permission and assistance of sald Boom Company and the mainten- 
ance of sald dam by said Boom Company; and said Boom Company is now 
maintaining said dam for said purpose and for other prlvate purposes, in no 
manner connected with the opération of a boom, and plalntlfC avers that the 
said Susquehanna Boom Company has continuously for a long tlme, to wit, 
since July, 1910, maliciously, unlawfully, and with force and arms unlaw- 
fully malntalned said dam whereby the land of the plalntiff above described 
is and had been flooded with water backed up by sald dam, and is now prevent- 
ing hlm from the use and enjoyment of sald land by reason of the flooding 
thereof with water." 

The défendant, availing itself of the provisions of the so-styled 
Practice and Procédure Act of Pennsylvania, approved May 14, 1915 
(P. L,. 483-486), without answering the averments of fact in the 
plaintiff's statement of claim, cornes and insists that as a matter of 
law, upon the plaintiff's showing, the défendant is entitled to judg- 
ment, briefly stated, because of its admitted charter rights to erect 
and maintain said dam, and in continuing to exercise its franchise as 
a corporation, and that for acts of nonuser or misuser, or the viola- 
tion in any other way of the terms of its charter, it may be held to 
account only to the commonwealth, and that, without the latter's con- 
sent, its corporate rights cannot be abridged, attacked, or called into 
question, as attempted in this collatéral way by suit at the instance 
of this private plaintiff. 

There can be no difficulty with the facts herein presented, since 
they must be accepted as they appear from the plaintiff's statement. 
It does, however, not follow that plaintiff's conclusion that "défend- 
ant Company ceased to do business as a boom company, the pur- 
poses for which it was chartered, and abandoned said dam, for the 
use and purpose for which it was authorized to erect it," in the face 
of the actual facts recited, that défendant company is nevertheless 
attempting to exercise its franchise of incorporation, and is in the 
full and complète physical possession of the dam erected and the 
land appropriated for the purpose. The conclusion involves the aban- 
donment or surrender of defendant's franchise, which is a légal ques- 
tion, to be determined only by a légal proceeding for a forfeiture of 
corporate rights against the corporation. But plaintiff insists that 
défendant company is using its franchises or the rights acquired by 
its incorporation in a manner other than as intended and expressed 
by its grant, and therefore the court is requested to adopt the sug- 
gestion of abandonment and déclare the charter rights of the corpora- 
tion forfeited. Whether the corporation has forfeited its existence 
or its essential franchises: are matters not to be determined in this 
proceeding. Such cannot be accomplished by collatéral inquiry. Mon- 
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ongahela Bridge Ce. v. Traction Co., 196 Pa. 25, 46 Atl. 99, 79 Am. 
St. Rep. 685 ; Olyphant Sewerage Co. v. Olyphant Borough, 196 Pa. 
553, 46 Atl. 896. 

To a proper détermination of the questions involved in matters of 
forfeiture of corporate franchises, either by nonuser or misuser, the 
commonwealth must be made party to a suit instituted in a proper 
tribunal for the purpose of directiy determining the matters at issue, 
and hence cannot be availed of in a proceeding such as this. As 
was said by Mr. Justice Mitchell, in Western New York & Penna. R. 
Co. V. Ry. Co., 193 Pa. 127, 135, 44 Atl. 242 : 

"The commonwealtli is the grantor of the franchise. Whether It has been 
forfeited by nonexerclse or otherwise Is a question between the common- 
wealth and her grantee. If the commonwealth does not choose to exercise her 
rlght to assert the forfetture, the décisions, as we understand them, do not 
confer that right upon a prlvate litigant. Thls doctrine is held by an un- 
varying Une of cases by oUr Suprême Court from Irvlne v. Lumberman's 
Bank, 2 Watts & S. 204, down to the case of the Pétition of the Philadel- 
phia & Merion Railway Company, to be found in 18T Pa. 123 [40 Atl. 96T]." 

This also has been the rule uniform)y applied by the fédéral courts. 

In an action of ejectment for a parcel of land in the city of Wash- 
ington sold for taxes, the plaintiflf, the Chesapeake & Ohio Canal Com- 
pany, proved a complète title to the land and continuons occupation 
to 1867, when défendant entered after a sale in 1864 for taxes. The 
Company 's land was exempt frora taxes by act of Congress, but ven- 
dees ofïered to show that the land had not been used for canal pur- 
poses since 1830, and since then been rented to varions persons, with 
a view of proving the company's forfeiture of their right to hold free 
from taxation. The court excluded the évidence, and on appeal Jus- 
tice Miller (Maekall v. Chesapeake & Ohio Canal Co., 94 U. S. 310, 
24L. Ed. 161), said: 

"We are of opinion that the question of such forfeiture could only be 
established by a direct proceeding on the part of the public authorltles, and 
a décision to that effect in a proiier tribunal, and cannot be made an Issue 
for the flrst time in the trial of this question of private right between the 
présent parties." 

Without effort to multiply authorities, attention is called to Krost 
et al. V. Frostburg Coal Co., 24 How. 278, 283, 16 L. Ed. 637; Kan- 
awha Coal Co. v. Kanawha & Ohio Coal Co., 7 Blatchf. 391, 406, Fed. 
Cas. No. 7,606; Utah N. & C. R. Co. v. Utah & C. Ry. Co. (C. C.) 
110 Fed. 879, 889. 

Counsel for plaintifï bases his argument upon assumption that, "pos- 
session having revested, the owner may maintain any action that is 
necessary to regain his rights or protect his property," and cites in 
support of his contention Pittsburgh Railroad Co. v. Bruce, 102 Pa. 
23, 24, Ridge Turnpike Co, v. Stoever, 6 Watts & S. 379, Mifflin v. 
Railroad Co., 16 Pa. 182-194, and Jessup v. Eoucks, 55 Pa. 350. The 
argument advanced is well supported, but it is based on the erroneous 
assumption that in the case ai: hand it was shown that possession of 
the land in suit had been abandoned, and thus revested to the orig- 
inal owners in fee. Quite the contrary appears from the plaintiiï's 
statement. It is there admitted that the défendant company is in 
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full life, in the actual physical possession of the dam it has erected 
and maintained, and necessarily of the land it was authorized to sub- 
ject to its easement. In this respect the case in hand is distinguished 
from the cases cited. In the latter there was either abandonment of 
physical possession or entry for purposes other than those authorized 
by the provisions of incorporation, practically resulting in want of 
possession under its charter. 

It foUows that this action cannot be sustained, and judgment will 
be entered for the défendant. 



CHICAGO, B. & Q. R; CO. v. GILBS. 

(District Court, D. Colorado. October 12, 1918.) 

No. 6552. 

1. OOMMEBCE <S=:»61(1)— INTOXICATING LiQUORS — STATE REGULATION. 

Webb-Kenyon Act (Act March 1, 1913, c. 90, 37 Stat. 699 [Comp. St. 1913, 
§ 8739]), prohiblting in substance tlie shlpment in interstate commerce 
of intoxlcating llquor into any state wliicli is intended by any person 
Interested therein to be received, possessed, sold, or in any manner used 
eitlier in the original package or otherwise in violation of the law of the 
State, does not warratit Prohibition Act Colo. (Laws 1915, p. 275) § 10, 
deelaring that it shall be unlawf ul for any person, association, or corpora- 
tion, or for any carrier, to ship or knowingly carry any intoxlcating 
llquor to any point in the state, or from one point to another within the 
State wlthout marking consplcuously on the package the words, "This 
Package Contains Intoxlcating Llquor"; the Webb-Kenyon Act merely 
prohiblting the shlpment of intoxicants intended to be used In violation 
of the state law, but not allowing the states to regulate that branch of 
interstate commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 81, 89 ; Dec. 
Dig. ®=»61(1).] 

2. Commerce <S=»14— Intoxicatino LiqtroBs — SHiPMESfT— -Interstate Com- 

merce — Power of States. 

By Act March 4, 1909, c. 321, § 240, 35 Stat. 1137, now embodied In the 
Crimlnal Code (Comp. St. 1913, | 10410), niaking crimlnal the shlpment 
In interstate commerce of intoxlcating llquor unless the package be 
labeled so as to shoW the name of : the consignée and the nature of the 
contents, Congress has expressly exerplsed its power to regulate interstate 
commerce shlpments, ànd therefore state régulations such as that em- 
bodied in Prohibition Act Colo. § 10, as to the marking of such packages, 
are invalid. 

[Ed. Note.^For other cases, seé Commerce, Cent. Dig. §§ 30, 92 ; Dec. 
Dig. <©=9l4.] 

3. Commerce ©=3l4 — Interstate Commerce — Intoxicating Liquors — Exclu- 

sive Power of CongbesS. ' 

In view of the exclusive power of Congress over Interstate commerce, 
and the fact that the interstate commerce shlpment of Intoxicating liquors 
requires uplforuilty of régulation, tliè states are without power, as was 
attempted by Prohibition Act Colo. § 10, to regulate the marking of shlp- 
ments ôf intoxicants. ' 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 30, 92 ; Dec. 
Dig. <S=14.] 

®=>For other cases see same topic & KËY-NUMBER In àll Key-Numbered Digests & Indexes 
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At Law. Replevin by the Chicago, Burlington & Quincy Railroad 
Company, a corporation, against D. R. Giles. On demurrer to the 
complaint. Demurrer overruled. 

T. M. Stuart, Jr., of Denver, Colo., for plaintiff. 
Wendell Stephens, Asst. Atty. Gen., for défendant. 

LEWIS, District Judge. This action of replevin was brought to 
recover the possession of six Interstate shipments of intoxicating liq- 
uor. The plaintifï is the common carrier that brought them into Col- 
orado, and while it still held the packages containing the liquor for 
delivery to the consignées, the défendant seized them and took them 
away claiming the right to do so under the state Prohibition Act, Ses- 
sion Laws of Colorado 1915, p. 275. That act prohibits and makes 
pénal the manufacture for sale or gift, the importation into this state 
for sale or gift and the keeping for sale, barter or trade of any intoxi- 
cating liquor, except for the restricted purposes named in the act. It 
also prohibits the carrier from making delivery until the consignée has 
subscribed and is sworn to the truthfulness of a prescribed form of 
statement, in which he is required to state whether the liquor is for 
Personal, médicinal or sacramental use. 

The particular part of the act which was not complied with and tin- 
der which the défendant claimed the right to make the seizure is sec- 
tion 10 as follows : 

"It shall be unlawful for any person, association or corporation, or for any 
common or spécial carrier, to ship or knowlngly carry any Intoxicating liquor 
to any point in tlils state, or from one point to anotlier within this state, 
witiiout marlcing conspicuously on the package containing such liquor, where 
it can be plainly seen and read, the words 'Xhis Package Contalns Intoxicat- 
ing Liquor.' " Laws Colo. 1916, p. 2Î8. 

The complaint discloses that none of the packages was marked with 
the particular inscription ; and for that reason alone a demurrer was 
lodged against it. The issue of law thus presented brings under con- 
sidération the Interstate commerce clause of the Constitution as here- 
tofore construed, the Webb-Kenyon Act, 37 Stat. 699, and section 240 
of the Act of March 4, 1909, 35 Stat. 1088 at 1137. 

[ 1 ] It would be a waste of effort to attempt to demonstrate, as has 
been so many times done, that ail of the packages were beyond the 
reach of the power of the state at the time of the seizure; and for 
that purpose the Interstate commerce clause and the uniform construc- 
tion given to it would be all-sufficient, putting out of view for the time 
being the Webb-Kenyon Act. R. R. Co. v. Brewing Co., 223 U. S. 
70, 32 Sup. Ct. 189, 56 L. Ed. 355. So the inquiry cornes to the ques- 
tion : Did that act let in the power of the state at the time the défend- 
ant as its police ofïicer assumed to assert and exercise it? That act in 
substance provides that the shipment in interstate commerce of intoxi- 
cating liquor into any state which is intended by any person interested 
therein to be received, possessed, sold, or in any manner used either 
in the original package or otherwise in violation of any law of such 
state, is prohibited. When the plain meaning of the act as evidenced 
by a fair reading of its words is kept in mind it seems impossible to 
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find a reasonable basis for the affirmative contention. Tlie only argu- 
ment made for that purpose was tliat the failure of the consigner to 
place on each package the particular inscription required by the state 
act evinced a purpose on the part of the consignée to receive the liquor 
in violation of the state act; and this moreover, in the face of an al- 
légation in the complaint that none of the consignées or any person 
interested in the shipments intended to receive, possess, sell or in any 
manner use the liquor in violation of state law, but each would hâve 
used the same in compliance therewith. 

The facts disclosed by the complaint are no stronger in support of 
the contention that the Webb-Kenyon Act applies than they were in 
Express Co. v. Kentucky, 238 U. S. 190, 35 Sup. Ct. 824, 59 h. Ed. 
1267, E. R. A. 1916C, 273, Ann. Cas. 1915D, 1167, where it was 
expressly held that the shipment v^ras not prohibited by that act. We 
therefore put that act to the side as having no application whatever 
to the issue raised by the demurrer. 

The inquiry as to the validity of that act bas not been raised or 
considered. We hâve assumed its constitutionality. When it comes 
in question it may be hard to find the grant of power from which it 
emanated. Certainly not from the commerce clause, because it is 
manifestly not a régulation of Interstate commerce by Congress, nor 
does it exclude intoxicants from Interstate traffic as inherently unfit, 
nor is it in effect a déclaration that Congress déclines to exercise 
its constitutional power and thus leave the subject for the time to 
the control of the states. It was written into the statute only after 
executive répudiation. 

[2,3] But there is a more serious objection to section 10 of the 
state Prohibition Act. Section 240 of the Act of March 4, 1909, 
supra, now embodied in the Criminal Code, prohibits and makes crim- 
inal the shipment in Interstate commerce of intoxicating liquor "ùn- 
less such package be so labeled on the outside cover as to plainly show 
the name of the consignée, the nature of its contents, and the quan- 
tity contained therein," and further subjects such liquor to forfeiture 
to the United States. It is thus évident that in so far as markings and 
inscriptions are required on packages containing intoxicants, Con- 
gress bas expressly exercised its power to regulate the interstate ship- 
ment, and bas furthermore made forfeiture to the United States of 
the goods shipped a part of the penalty for non-compliance. In that 
respect it has occupied the whole field, and by necessary implication 
has excluded others therefrom; as much so as it could hâve done by 
express prohibition. The state act purports to make a failure to 
comply with any of its provisions a criminal offense, and provides a 
forfeiture and destruction of the liquor. Thus the same subject is 
completely covered and dealt with by the two jurisdictions, fédéral 
and state ; and it would be diflficult to conceive a condition of more 
certain antagonism. Each asserts the right to require and compel 
the marking of the package as it may direct and each imposes a for- 
feiture for non-compliance. The two cannot co-exist and the one 
possessing paramount authority over the subject matter must prevail 
and the other give way. At the time the state act was passed the 
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field was not open for it to enter, as in Savage v. Jones, 225 U. S. 
501, 32 Sup. et. 715, 56 h. Ed. 1182. 

Furthermore, there are some subjects within the constitutional pow- 
er granted to Congress which f rom their nature can only be regulated 
by it, and from which state action is excluded by reason of the pur- 
pose of the grant. Minnesota Rate Cases, 230 U. S. 352, 399, 33 
Sup. Ct. 729, 57 h. Ed. 1151, 48 h. R. A. (N. S.) 1151, Ann. Cas. 
1916A, 18. Is the subject matter of shipment under considération 
of such nature and gênerai interest as to require uniformity of treat- 
ment by fédéral authority alone, and hence excluded by the constitu- 
tional grant from state power? In view of the necessary restric- 
tions which Congress has placed on the handling and use of intox- 
icating liquor from an early day as a means to the exercise and exé- 
cution of one of its powers, it may well be concluded that the subject 
was never one for state action. It is a question of power. If the 
power exist, the state is free to détermine in what the marking on 
the package shall consist; which is but to concède a state right to 
confuse the exécution of both fédéral powers. 

The conclusion is two-fold: First, the subject dealt with required 
uniformity of régulation, and is therefore beyond the reach of state 
power; and, second, waiving the foregoing conclusion, section 240, 
without more, excludes state action. 

It follows that section 10 of the state act is void, and as it is the 
sole basis on which the demurrer is rested, the demurrer will be over- 
ruled. 

It is so ordered. 



In re WILKES-BARRE LIGHT CO. 
(District Court, M. D. Pennsylvanla. September 26, 1916.) 

No. 2082. 

1. Bankruptcy i®=5474 — Costs— KECEiVEnsiiiP. 

After the flling of a pétition in banliruptcy against a liglit Company and 
ttie appoiutmeut of a receiver, the company and eredltors agreed that 
the receiver aijpointed should resign and ail parties suggested the ap- 
pointuient of tliree other receivers for the purpose of harmonizing con- 
flictlng interests, promoting tlae business of the company and securing 
a full enjoyment of its franchise. ïhe appointment was made and the 
receivers conducted the business of the company for over three years 
until the court, on motion of the creditors to dispose of the company's 
demurrer to the pétition, found that the company was not subject to 
adjudication as a bankrupt. The pétition was then dismissed, and the 
company objected to allowance of compensation to the receivers and fées 
to their counsel. Hcldi, as the receivers were appolnted at the joint re- 
quest of the company and creditors and as the company long acquiesced 
in such appointment, the receivers who transacted a large volume of 
business, improving the company's plant, are entitled to compensation, 
and the company cannot avold it because it was not subject to adjudi- 
cation in banki-uptcy, though such would hâve been the rule had it 
seasonably objected. 

[Ed. Note. — For other cases, see Bankrui)tcy, Cent. Dig. §§ 878-884; 
Dec. Dig. <©=5474.] 

^SjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Bankruptct <g=>ll — JuRisDicTioN oP CouRT — Subject-Matteb. 

ïhough the company agalnst whleh was flled an involuntary pétition 
in bankruptcy was not subject to adjudication, a court of baukruptcy 
which entertained tlie pétition and appoînted a receiver liad jurisdietlou 
both over the parties and the subject-matter, 

[Ed. Note. — For other cases, see Banl^ruptcy, Cent. Dig. §§ 14-25, 35- 
37; Dec. Dlg. ©=>11.] 

In Bankruptcy. In the matter of the Wilkes-Barre Light Company, 
an alleged bankrupt. On exceptions to receivers' account. Account 
modified and affirmed. 

See, also, 224 Fed. 248. 

W. I. Hibbs and M. J. Mulhall, both of Pittston, Pa., for bankrupt. 
A. Hourigan and E. G. Butler, both of Wilkes-Barre, Pa., for re- 
ceivers. 

WITMER, District Judge. Shortly after the appointment of a re- 
ceiver in equity proceedings instituted in the Luzerne county courts, 
a pétition was filed, January 17, 1912, by certain creditors against the 
Wilkes-Barre Light Company seeking to hâve the company adjudged a 
bankrupt. A few days thereafter, on proper showing, a receiver v^'as 
appointed by this court. Appearances and answers were filed February 
14, 1912, by certain creditors and others on behalf of the stockholders 
and bondholders, and the alleged bankrupt filed a demurrer denying 
the authority of the court to adjudicate the company a bankrupt. 
Three days thereafter the parties of record, including the light com- 
pany, entered into a friendly arrangement or agreement in writing, 
which was by their request made a matter of record, whereby it was 
stipulated : 

"That the proceedings in the case are suspended untll such time as eitlier 
the petitioning creditors, tlie alleged bankrupt or the appea.ring bondholders, 
stockholders and creditors shall give to each other teu days' notice of re- 
suniption of the proceedings." 

It was also agreed the receiver, T. D. Shea, would resign as such 
receiver. The receiver having resigned on February 24, 1912, ail 
of the parties in interest appearing of record, including the light com- 
pany, appeared in court by pétition, setting forth the facts in the pro- 
ceeding, suggesting the résignation of the former receiver, and pray- 
ing for the appointment of Guy W. Moore, Fred C. Kirkendall, and 
John A. Hourigan as receivers, allegtng that: 

"Thèse proceedings are had for the purpose of harmonizing ail conflicting 
interests and pronioting the business of the company and securing a tuU en- 
joyment of its franchise." 

The appointment was made as requested, and thèse receivers con- 
ducted the business of the company until the court, on motion of the 
alleged creditors to consider the matters raised by answer and demur- 
rer, decided, May 23, 1915, that the light company was not subject to 
adjudication as a bankrupt, dismissing the pétition. FoUowing this 
décision, the receivers filed their account, and the light company now 

(gc^For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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objects to the allowance of compensation to the receivers and fées to 
their counsel. 

[1,2] The light company should undoubtedly not be visited with 
thèse costs were it not for its conduct as it has been made to appear. 
For more than three years the company has been content to lie by and 
accept the services of the persons whom it proposed to the court for 
appointment "to promote its business and secure a full enjoyment of 
its franchise." I am satisfied that the receivers succeeded in meeting 
the object which prompted their sélection ; at any rate, the company 
must hâve thought so, othervvise it would not hâve rested on its oars 
until others assumed the offensive. A large amount of business was 
transacted by the receivers; the company 's plant was improved by the 
issuing of receiver's certificates; the business of the company was 
extended and its revenues increased, as appears by the receivers' ac- 
count, resulting undoubtedly in enhancing the assets of the company 
and the enjoyment of municipal récognition, which was obtained for 
it during the receivership. 

Under thèse circumstances, good sensé and justice demands that 
the court's ofïicers should not go empty-handed. The services of the 
receivers and their attorneys appear to hâve been bénéficiai to the 
company, and to that extent they should be compensated out of its as- 
sets. That the court is not without authority, having assumed juris- 
diction over the parties and subject-matter, was recognized in Re T. 
E. Hill Co-, 159 Fed. 73, 86 C. C. A. 263, 20 Am. Bankr. Rep. 75, 
and authorities there cited. 

The claim of the receivers appears fairly commensurate with their 
services and is approved. 

The claira of attorneys' fées for services rendered, from what has 
been made to appear by the record and on oral argument of counsel, 
seems somewhat excessive, and the court will assume the responsibility 
of reducing the same and fixing it at $2,500. With this modification, 
the exceptions to the account are overruled, and the account confirmed 
finally. 



In re FARRAND et al, 

(District Court, D. Maine. September 7, 1916.) 

No. 333. 

Bankruptcy <©=3lSl — Validity of Moetgage — Considération. 

A meniber of a banlvi-upt firm liad two life Insurance policles, issued by 
the same company, in whlcli his wife was named as beneficiary, but 
which authorized him to change the beneficiaiy at wlll. He boirowert 
money from the company for the beuefit of the firm, and his wife joincd 
with him in assignments of the policies, wliich provided that unpaid 
interest should be added to the principal, and that, in case the indebt- 
edness should at any time equal tlie suirender value, the policy should 
become void. The loans were not paid at the time of the banlcruptcy. 
Held, that the wife had no vested interest in the policies, and that, )is 

€=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Sigests & Indexes 
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her joining in the asslgnment created no obligation on her part, It con- 
stituted no considération for a n:ortgage glven her on the firm property. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 259, 260, 
271, 273, 274; Dec. Dig. <S=5l81.] 

In Bankruptcy. In the matter of Gardner L. Farrand and Edward 
B. Spear, bankrupts. On review of order of référée sustaining a mort- 
gage to Helen Farrand. Reversed. 

E. K. Gould, of Rockland, Me., for claimant. 
Arthur S. Littlefield, of Rockland, Me., for trustée. 

HALE, District Judge. This case now cornes before the court upon 
the pétition of the trustée in bankruptcy and of the Rockland Trust 
Company, a créditer, to review the order of the référée that the claim 
of Helen Farrand be paid, with interest ; the same being a valid claim. 

The record shows that Gardner L. Farrand had upon his life two 
policies of insurance with the Northwestern Life Insurance Company; 
one for $1,000, dated January 29, 1885, and one for $2,000, dated 
February 1, 1889. In 1906 he caused his wife to be the beneficiary in 
thèse policies ; each policy, however, contained the foUowing privilège 
of changing the beneficiary, namely : 

"The insured niay, subject to the rlghts of any assignée, change the bene- 
ficiary, or beneflclaries, at any time durlng the continuance of this policy, 
by flllng with the company a written request aecompanied by this policy ; 
sueh change to take effect upon the indorsement of the same on the policy by 
the Company." 

In August, 1913, Farrand obtained a loan upon each of thèse pol- 
icies — $540 on one, and $1,440 on the other. This loan was paid by 
check of $1,980, received by Farrand, Spear & Co. On December 27, 
1913, Gardner L. Farrand and Edward B. Spear gave to Helen Far- 
rand a note of $2,015.31, and secured this note by a mortgage on their 
interests in the store property occupied by them. The amount of this 
mortgage was the amount of check for money borrowed of the In- 
surance Company, with the interest thereon. This property was sold 
by order of court, free f rom liens ; the money is now held in the hands 
of the trustée in bankruptcy. 

On August 26, 1913, an assignment, of which the foUowing is a copy, 
was made upon the first policy, to wit : 

"The Northwestern Mutual Life Insurance Company. 
"$540.00 Milwaukee, Wls., August 26, 1913. 

"In considération of the loan to the undersigned by the Northwestern Mu- 
tual Life Insurance Company on its policy No. 131981, of the sum of five hun- 
dred and forty dollars, payable at Its office in the city of Milwaukee, Wls., 
with interest thereon from the date hereof until paid at the rate of 6 per cent, 
per annum, payable annually, and as security for the payment of the same, 
both principal and interest, the undersigned do hereby assign and set over to 
sald the Northwestern Mutual JAte Insurance Company, at Milwaukee, Wis- 
consin, said policy Issued on the Ufe of the undersigned Gardner L. Far- 
rand and ail dividend additions thereto. 

"In case of the nonpayment of any interest on sald loan when due, such 
Interest shall be added to and beeome a part of the principal of sald loan, 
and shall bear Interest at the rate aïoresaid. If and whenever on any day the 
amount of such principal together with the interest accruing upon the same 
ahall equal the then cash surrender value of the said policy, and dividend 
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additions tliereto, If any, the said policy and dividend additions shall there- 
upon become void without action on ttie part of said company, and be deemed 
surrendered in cont<lderation of the eancellatlon of said loan. 

"If said policy shall become paid-up Insurance, said loan will be continued 
under the terms hereinbefore provided ; but, if said policy shall become 
extended terni iiisurance, the existing indebtedness, under said loan, shall be 
adjusted as provided in said policy. 

"This assignmeut may be ternniiated at any tlme upon payment in cash 
of the principal and iuterest of said loan. 

"Payment of this loan, or of any part not less than twenty (20) dollars, 
may be made at any time. 

"In witness whereof, the undersigned ha.ve exeeuted thèse présents the 
26th day of August, A. D., 1913. Gardner L. Farrand [Seal.] 

"Ilelen Farrand [Seal.] 

"Signed in the présence of 

"Berldey I). Winslow, Witness to G. L. F. 
"Arthur W. Farrand, Witness to G. L. F." 

The above is referred to by counsel as a note. It appears to be 
merely an assignment. Another assignment of like character was giv- 
en upon the second policy. It will be seen that thèse assignments con- 
tained the provision that, in case of nonpayment of any interest on 
the loan, the interest should be added to and become a part of the prin- 
cipal, and: 

"If and whenever, on any day, the amount of such principal, together with 
the interest accruing upon the sauie, shall equal the then cash surrender value 
of the said policy, and divideuds in addition thereto, if any, the said policy 
and dividend additions shall thereupon become void without action on the part 
of said Company, and be deemed surrendered in considération of the can- 
cellation of said loan." 

It is claimed by Helen Farrand that, by thus joining in this assign- 
ment of the mortgage, a valid claim was created upon the property 
described in the mortgage, and that she is entitled to be paid the full 
amount due upon the mortgage and note out of the proceeds of the 
property sold by order of court. 

After a careful examination of the testimony it does not appear that 
Helen Farrand's joining of the assignment in August, 1913, was a 
considération for the mortgage given four months later. The testi- 
mony utterly f ails to connect the transactions, or to show afïirmatively 
that this joining in the assignment was in fact a considération for the 
mortgage. 

Upon examination of the assignment itself, it appears that, by its 
provisions, a method of payment was provided under the clause which 
I hâve quoted. The record shows that Helen Farrand never had any 
vested interest in the policy. By its terms the beneficiary could be 
changed at any time during the continuance of the policy. Her signa- 
ture to the assignment did not impose any liability upon her. There 
is no provision for transferring the property or any right in it to her, 
uniess she paid the indebtedness. She has never paid the indebted- 
ness; and, under the terms of the contract, she could never be held 
to pay the indebtedness. In re Coleman, 136 Fed. 818, 69 C. C. A. 
496; In re Orear, 178 Fed. 632, 102 C. C. A. 78, 30 L. R. A. (N. S.) 
990; Atlantic Mutual Life Insurance Company v. Gannon et al., 179 
Mass. 291, 60 N. E. 933; In re Herr (D. C.) 182 Fed. 716. 



812 235 FEDERAL REPORTER 

Under the facts disclosed in the record, I am of the opinion that the 
note of Helen Farrand, and the mortgage to secure it, vvere without 
considération, and that the proceeds of the property sold by order of 
court belong to the estate in bankruptcy. 

The order of the référée is vacated. 



In re MILLS TBA & BUTTER 00. 

(District Court, D. Massachusetts. June 28, 1916.) 

No. 23020. 

1. Bankruptcy <S=3248 — Appkaiser — Duty op Appraisebs. 

Appraisers appointée! to value tlie property of a banlirupt should make 
a reliable inventory, especially wliere tlie receivers are operating tlie l)usl- 
ness, and tlieir fées sliould be paid on tlie basis of a eareiul and reliable 
inventory. 

[Ed. Note. — For other cases see Bankruptcy, Dec. Dig. ®=>248.] 

2. Bankruptcy «©=248 — Appraisebs — Fées — Amount. 

Three appraisers appointed to value the property of a bankrupt corpo- 
ration whlch had 30 stores scattered through four states, arrangea, one of 
the appraisers being already fauiiliar witli the properties, that at least 
one other of the appraisers should %'isit each of the stores. The plan was 
carried out, and the appraisals niade on that basls. Held that an award 
of $250 aplece was not clearly excessive. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=»248.] 

In Bankruptcy. In the matter of the bankruptcy of the Mills Tea 
& Butter Company. Objections by the trustée to the allowance of 
appraisers' fées. Allowance of référée afifirmed. 

See, also, 235 Fed. 813, 815. 

Edmund A. Whitman, of Boston, Mass., for creditors. 
Edward A. Thurston, of Fall River, Mass., and Frank L,. Brier, of 
Boston, Mass., appraisers, pro se. 

MORTON, District Judge. [1] As to the "appraisers' fées": The 
record is exceedingly meager, containing substantially only the ref^ 
eree's certificate and the bills and schedules submitted by the apprais- 
ers. The first question is as to the nature of the receivership ap- 
praisal, the trustée contending that it should be little more than a 
formality and should be paid for on that basis. There are décisions 
which give support to this view. The point has never arisen in this 
district. It seems to me that when property is to be administered 
through the bankruptcy court, it is highly désirable to hâve a reliable 
inventory at the earliest possible date ; and I think this is especially 
true where receivers are operating a business. An officiai inventory 
which is not to be relied on involves obvious possibilities of danger, 
and may be worse than useless. In assuming that they were to make 
a caref ul and accurat« inventory, the appraisers were right ; and they 
are to be paid on that basis. 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[2] Even so, if the case were an ordinary one, I should agrée 
with the trustée that the allowance was plainly excessive; but it is 
not an ordinary case. Hère are some 30 stores scattered through 
four différent states. Mr. Wall was already familiar with them. 
The two other appraisers arranged that one of them should visit each 
of the stores, so that at least two appraisers might hâve first-hand 
knowledge of every store. This plan was carried out; and each of 
the separate stores was examined by the appraisers sufHciently for 
them to form a gênerai idea of the stock and business carried on 
there, and its value. 

Although the amount allowed to the appraisers by the référée, $250 
apiece, seems large, I am unable, upon the record before me, to say 
that it is plainly excessive; and it is affirmed. 



In re MILLS TEA & BUTTER CO. 

(District Court, D. Massachusetts. July 6, 1916.) 

No. 23020. 

1. Bankeuptcy ®=>484 — Receivers — Compensatio:^. 

The compensation of receivers specifled in Bankruptey Act July 1, 
1898, c. 541, 30 Stat. 544, is not intended as a fixed invariable amount 
to be awarded, but as the maximum to be allowed only in cases iustify- 
ing it. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 895, 896; 
Dec. Dig. <g=5484.] 

2. Bankbuptgy ©=484 — Receivees — Compensation — Objections. 

Where there are objections to the referee's allowance of compensation 
to the receiver, the question before the court is not what the court would 
hâve allowed in the first instance, but what is the utmost compensation 
which the référée might properly hâve granted. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ S95, 896; 
Dec. Dig. <S=484.] 

3. Bankbuptoy ©=484 — Receivers — Compensation. 

In View of Bankruptey Act, § 48b (Comp. St. 1913, | 9632), relating to 
division of compensation of trustées, where there are several, the same 
rule applles as to receivers and though there is more than one receiver, the 
compensation cannot be increased, but the fées must be divided. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 895, 896; 
Dec. Dig. <©=»484.] 

4. Bankruptct <S=484- — Receivers — Compensation. 

Receivers of a bankrupt company whose property was appralsed at 
about $40,000 were in office for 27 days, during which time they carried 
on the business by means of a manager, whom they hired and left in 
actual control. They signed some checks, and about $66,000 passed 
through their hands, but they were not required to dévote much time to 
the business, although they settled the gênerai policy to be followed. 
Held, that an award of the maximum compensation of $1,607 was in ex- 
cess of the value of the services performed by the receivers ; hence an 

®=9For otlier cases see same topic & KKT-NUMBKR in ail Key-Numbered Dlgests & Indexes 
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allowance of one-half the maximum sum to one of the receirers was 
excessive, and should be reduced to $600 and actual expenses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 895, 896; 
Dec. Dig. <S=>484.] 

In Bankruptcy. In the matter of the bankruptcy of the Mills Tea 
& Butter Company. Objections by the trustée to the allowance by 
the référée of compensation to the receiver. Receiver's allowance 
reduced. 

See, also, 235 Fed. 812, 815. 

Ëdmund A. Whitman, of Boston, Mass., for creditors. 
Clarence A. Barnes, of Boston, Mass., receiver, pro se. 

MORTON, District Judge. As to the receivers' compensation: 
One of the receivers, for reasons not binding on his coreceiver, asked 
for and was allowed much less than the maximum fee. No question 
arises as to his compensation. The other receiver asked for and 
was allowed by the référée the maximum statutory compensation, 
$803.90. The trustée objects thereto, contending that the case was 
not one warranting such an amount. There was a hearing before the 
référée, and the évidence is reported. 

[1] The receivers were in office 27 days, during which time they 
carried on the business. They hired a manager and left the actual 
control of the business almost entirely to him. They settled the 
gênerai policy to be followed, kept a gênerai oversight of things, car- 
ried the responsibility, signed about 160 checks, and attended to such 
incidental matters as would naturally arise. They were not required 
to be much away from their own offices on the business of the re- 
ceivership, and it tgok no large proportion of their time. It does not 
appear that the services of the receiver whose compensation is object- 
cd to were specially valuable ; he seems to hâve taken no leading part, 
perhaps no part, in the constructive work of reorganizing the company. 
The property was appraised for about $40,000 ; and there passed 
through the receivers' hands while they were carrying on the business 
about $66,000. 

The compensation specified in the statute is clearly intended not 
as a fixed, invariable amount to be awarded in ail cases, but as a 
maximum to be allowed only in cases justifying it. As a practical 
matter, in the great majority of cases the maximum compensation is 
so small that it is not even f air compensation for the work done ; but 
in each case the question, nevertheless, is how much the services of 
the receivers were fairly worth. 

[2, 3] Considérable latitude is allowed to the judicial officer under 
whose immédiate direction and control the work was done. The 
question before me is not what I think I myself would hâve allowed, 
but what is the utmost which the référée could properly hâve allowed 
in the facts shown. See Trustées, etc., v. Greenough, 105 U. S. 527, 
■S2>7, 26 h. Ed. 1157; Weiss v. Haight & Freese Ce, 165 Fed. 432, 91 
C. C. A. 382 (C. C. A. Ist Cir.); In re Cash-Papworth, 210 Fed. 
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24, 126 C. C. A. 604. By the settled practice in this district, the 
total compensation to receivers is not to be increased by the fact that 
there is more than one receiver. Sec section 48b, relating to trustées. 
[4] In this case it seems to me that the learned référée, in fixing 
the compensation which is objected to, gave too much weight to the 
amount of property involved and too little weight to the amount and 
value of the services rendered. The record before me clearly shows, 
in my opinion, that $1,607.80 was more than the services of the re- 
ceivers were fairly worth, and that in allowing one-half that sum to 
the receiver, who insisted on it, the learned référée was in error. The 
allowance objected to is reduced to $600 and actual expenses. 



In re MILLS TE A & BUTTER CO. 

(District Court, D. Massachusetts. September 6, 1916.) 

No. 23020. 

1. Bankruptoy <S=5228— Feés of Keferee — Mode of Questioninq. 

An objection to a referee's statement of tiis own fées in a composition 
case should be raised by revlew proceedings on the referee's report ; but, 
suggestion having been made that an officer of court bas charged fées on 
an erroneous basis, the question should be disposed of, though not prop- 
erly raised. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 387; Dec. 
Dig. ®=j228.] 

2. Bankbtjptct <S=322S — Référées — Office or — Oomputation. 

In a composition case, where the creditors were offered an option of 25 
per cent, cash, or 100 per cent, in the stock at par in a new corporation 
formed to take over the bankrupt's business, the référée, though a num- 
l)er of the creditors elected to accept the cash, in Computing hls commis- 
sions flgured the stock as worth par. There was no évidence of the 
value of the stock. Helâ,, that the offer of 25 per cent, cash, and 100 
per cent, in stock must be consldered as équivalents, so that the referee's 
commissions must be computed as if only 25 per cent, in cash had l)een 
paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 888-894; 
Dec. Dig. <S=223.] 

In Bankruptcy. In the matter of the bankruptcy of the Mills Tea 
&. Butter Company. Motion for revision of referee's statement of his 
fées. Referee's fées ordered computed on différent basis, with leave 
if desired to set down the matter for hearing. 

See, also, 235 Fed. 812, 813. 

Edmund A. Whitman, of Boston, Mass., for bankrupt. 
James M. Olmstead, of Boston, Mass., référée, pro se. 

MORTON, District Judge. [ 1 ] This is a motion having for its ob- 
ject to secure a revision of the referee's statement of his own fées in 
a composition case. The objection should hâve been raised by review 

.$s»For otber cases >ee same topic & KBY-NUMBBR in ail Key-Numbered Digests & tadexea 



816 235 FEDERAL RErOETEK 

proceedings on the referee's report, as was done in this case, with re- 
spect to the fées of the receiver ; but, the suggestion having been 
made to the court that its officer bas charged fées on an erroneous 
basis, the matter ought not, in view of the previous uncertainty as to 
the proper practice, to be dismissed without examination because in- 
formally presented. See In re West,(D. C.) 232 Fed. 903. 

[2] The creditors were offered an option of 25 per cent, cash, or 
100 per cent, in the stock at par of a new corporation formed to take 
over the assets atid business of the bankrupt. The learned référée, in 
Computing his commissions, figured the stock as worth par. No évi- 
dence was offered as to what its value really was. A substantial pro- 
portion of the creditors, viz. about one-half in number and one-quarter 
in amount, elected to take the cash instead of the stock, which would 
indicate that the alternatives offered were nearly équivalent. It may 
be doubted whether there is any presumption that stock in a new cor- 
poration is actually worth par. Certainly such a presumption would 
be much weaker than in the case of promissory notes which are ab- 
solute and certain obligations to pay money. Nevertheless in Re Bat- 

terman Co., 231 Fed. 699, C. C. A. (C. C. A. 2d Cir.), to which 

the learned référée bas called my attention, where the bankrupt of- 
fered in composition 65 per cent, cash, and the creditors were given 
an option to take in lieu thereof 15 per cent, cash and 85 per cent, in 
the notes of another corporation, it was held by the Court of Appeals 
that the 15 per cent, cash and 85 per cent, notes was to be regarded as 
the équivalent of the 65 per cent, cash, and that the referee's commis- 
sions were to be computed as if 65 per cent, in cash had been paid. 

It seems to me that the principle of that décision applies hère. Upon 
the case as it stands, the 25 per cent, cash, and the 100 per cent, stock, 
are to be regarded as équivalents. The referee's commissions are to 
be computed on the basis of a 25 per cent, cash disbursement, unless 
he bas reason to believe that the stock is worth more than the cash, 
and desires to présent évidence on that point, in which case the matter 
may be set down for hearing before me. 
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MITCHELL WAGON CO. v. POOLB et al. 

In re WEST. 

(Circuit Court oi Appenls, Slxth Circuit. October 6, 1916.) 

No. 270.^. 

1. iSALES <S=>464— CONDITIONAL SaLES — VaI.IIHTT. 

A conditional .sale, wherebj' the seller reserves tltle, Is Invalld under 
Tennessee laws. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 1352; Dec. Dlg. 

©=4(54.] 

2. Sales <g=>304 — Reskrvation of Tm.E — Validity. 

Where on nbsolute sale the seller reserves a lien, the lien Is of no 
avall uuless recordud. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. S S69; Dec. Dig. 
(§=304,] 

3. Sales i2=>7 — Sale Distinguisued Fno.M Contkacts of Agenct. 

That a contraet conteinplated and provlded for a purchase by one 
apiwlnted an agent for sale does not prevent it being an ageney to sell 
uutll su',:h purchase. 

[Ed. Note.— For other cases, see Sales, Cent Dig. |§ 16, 17; Dec. Dig. 
<g=>7.] 

4. Sales <S=^~ — Sale Distinguistied feom Agenct fob Sale — Constbuction. 

A contraet recited that petltioner appointed the bankrupt its agent for 
the sale of its farm wagons, declaring that petltioner should fumish 
wagons at flxed priées, and pro'^ided that wagons sold during each month 
foUowing the date of shipment should be settled for the flrst day ot 
the following month for cash, or by the bankrupt's note due In four 
months, and a discount of 5 per cent, on ail wagons settled for In ca.sh 
within 12 months from date of shipment was allowed. It was agreed 
that the bankrupt should store and pay the freight on ail wagons, etc., 
and, in evoiit of fnilure to sell wagons shlpped, should at the expiration 
oC 12 months from the date of shipment settle therefor either by payiHg 
for the wagons or givlng a note for the purchase priée or storing them 
for petltioner. Ileld that, despite further provisions coutemplating pay- 
ment for wagons shlpped in case the bankrupt should dispose of hls 
business and the ageney should not be transferred to liis successor, and 
authorizing the petltioner In case of violations to reiiuire trausfcr of ail 
wîigoiis in the bankrupt's possession, free from clalm for reimbursement 
for freight, the contraet though It contemplated an ultimate sale to the 
bankrupt in certain contlngencles, was one of ageney and not ot sale, 
so that a réservation for tltle In the petltioner is binding and on the 
agont's banlu-uptcy may be asserted. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ IG, 17; Dec. Dig. 
<S=>7.] 

5. C0I!1»0RATI0N9 <g=3G42(l)— FoREIQN COBPOBATIONS — "DoiNG BUSINESS" 

Within State. 

For a foieign corporation to appoint an agent for sale, as a factor, 
dofs not constitute "doiug bu.slness" witbln the state so as to preclude 
relianee on tlie contraet. though the charter of the corporation wiis uot 
registered so as to entitle the corporation to do business in the state. 

[Ed. Note.— "For other cases, see Corporations, Cent Dlg. §§ 2520, 2521; 
D^e. Dig. <S=3642(1). 

F", other delinitlons, see Words and Phrases, First and Second Séries, 
Doing Business.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

®=3Fbr other cases see same toplc t KEV-NUMBER in aU Key-Numbered Digestx & Indexe* 
235 F.— 52 
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In the matter of the bankruptcy of J. B. West, doing business as J. 
B. West & Co. Intervening pétition by the Mitchell Wagon Com- 
pany against George H. Poole and E. E. Houck, trustées in bankruptcy. 
From a decree denying the pétition, petitioners appeal. Reversed, with 
directions. 

A. W. Ketchum, of Memphis, Tenn., for appellant. 
Frank S. Elgin, of Memphis, Tenn., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an appeal from a decree of 
the lower court denying the intervening pétition filed by the appellant 
the Mitchell Wagon Company, a Wisconsin corporation, in the bank- 
ruptcy proceeding of J. B. West, doing business under the name of 
J. B. West & Co. at Memphis, Tenn., begun December 1, 1914, in which 
it set up a claim to certain wagons shipped by the appellant to the bank- 
rupt under a contract dated May 25, 1914, a copy of which is set forth 
in the margin,^ and in his hands at the time the bankruptcy proceeding 

1 Agent's Commission Agreement. 

Thls agreement, made and entered Into In dupUcate this IStli day of 
May, 1914, by and between Mltctiéll Wagon Company of the clty of Eaeine, 
and State of Wisconsin, party of the flrst part, and J. B. West & Co., of 
Memphis,, county of Shelby, state of Tennessee, party of the second part, 
witnesseth; 

That the said Mitchell Wagon Company, for and in considération of the 
covenants and agreements hereinafter named, do hereby appoint sald party 
of the second part thelr agent for the sale of their farm wagons, from the 
date hereof untll July 1, 1915, In and for the foUowlng territory, to wlt, 
Memphis and vlcinity, in the state of Tennessee, and In no other place or 
places except as herein provided, without spécial permission in writlng. 

ïhe said Mitchell Wagon Company agrée to furnlsh the said party of the 
second part on board cars at Racine, Wls., the wagons tliis day ordered as 
described on order blank hereto attached, at the following priées: 

Farm Wagons with regular wheels 371/2 per cent. 

Regular tire, seats and brakes STY^ per cent. 

discount from thelr list priées In price llst applying to catalog No. 70. Extra 
charge for wider or thicker tire, 371/2 per cent, discount from their list priées 
in prlce list applying to catalog No. 70. 

Farm wagons, extras for repairs, 37V2 per cent, discount from their llst 
priées In priée list applying to catalog No. — ; 2% wagons with beds to be 
37% and 5 per cent. AU wagons f. o. b. Memphis, Tennessee. 

In lieu of discount from llst priées, ail wagons are to be settled for at net 
priées named on order blank hereto attached or such priées as are named 
on othfer side of thls sheet. 

The same to be sold and accounted for to the said Mitchell Wagon Com- 
pany in cash or notes as foilows: 

AU wagons sold during each month foUowlng date of shlpment to be settled 
for the flrst day of each month foUowlng date of sale, in cash or by sald sec- 
ond parties' note due In four months, drawing Interest at the rate of six 
per cent, per annum from date, payable at the nearest bank on with exchange 
on Chicago or New York. AU such settlements to be accompanied by a state- 
ment showing wagons on hand unsold. 

Cash discount of tlve per cent, will be allowed on ail wagons, settled for 
in cash within twelve months from date of shlpment, no cash discount to 
be allowed on settlement in cash after twelve months from date of shlpment. 

It is agreed that after the flrst shlpment under this contract, the priées 
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was brought. By an indorsement on the margin of the contract it was 
provided that settlemeiits for wagons sold should be made quarterly, 
instead of monthly, except that the first settlement should be made 

on ail future shipments of wagons shall be subjeet to such changes as may be 
occasloned by the advance or décline in materlal or labor. 

The said Mltchell Wagon Company warrant ail thelr wagons as per print- 
ed form of warranty in catalog. 

The said party of the second part agrées to re(îeive, store, pay f relght, and 
keep under cover, in good condition and fuUy Insured at their own expense, 
ail wagons sent them until sold or ordered away by the party of the first 
part as hereln provided ; to pay ail taxes on wagons on hand, should any as- 
sessment be made ; to make ail reasonable efforts to sell such wagons and 
not sell or assist in the sale of any other wagon or wagons, except those fur- 
nished by the party of the first part under this contract. 

The party of the second part further agrées to sell ail wagons shlpped 
them under the within agreement withln twelve months from date of shlp- 
ment, and in case of any f allure or neglect to do so, agrées to settle at the 
expiration of that time, or at any time thereafter when called upon to do 
so for ail wagons and parts of wagons remainlng on hand unsold at prices 
herelnbefore stated in the foUowing manner, to wit: At the option of Mitchell 
Wagon Company to either pay the cash for said wagons or to glve thelr note 
due in four months with six per cent. Interest from date, payable to Mitchell 
Wagon Company or order, or to store said wagons in good order, free of 
charge, subject to the order of said Mitchell Wagon Company. 

If the said party of the second part at any time durlng the continuance 
of the within contract, sell or close out their business they agrée to pur- 
chase ail wagons remainlng on hand unsold, paylng cash therefor, or trans- 
fer same to their successors on such terms as will be satlsfactory to the 
party of the first part wlthout cost to said party of the first part. 

If the terms of contract are complled with and the said party of the first 
part should order one or more or the whole of said wagons reshipped or 
tumed over to other parties, the party of the second part will be entitled to 
the actual freight and drayagei only that they may hâve been pald out on 
eaeh of said wagons, which is to be in full of ail charges ; but if from any 
violation of the contract the said party of the first part conclude they want 
possession of such wagons and parts of wagons as are on hand with the said 
party of the second part, it is agreed that ail such wagons and parts of 
wagons on hand are to be transferred to the said party of the first part free 
of ail charges for freight and drayage that may hâve been pald on same by 
the said party of the second part. 

It is further agreed by and between the parties hereto that the ownership 
of ail wagons furnished under this or any previous contract, or their pro- 
ceeds, shall remain in the Mitchell Wagon Company until settlement shall 
hâve been made for them by the said party of the second part, as provided 
in contract under whlch they were shlpped. 

If from any cause whatever, the said Mitchell Wagon Company are unable 
to furnish the wagons ordered, they shall not be held liable for any com- 
mission or damage whatsoever; and it is further agreed that this appoint- 
ment be and the same is hereby made revocable at the pleasure of the said 
party of the first part. 

No verbal agreement pertaining to the within contract, other than as spe- 
cified hereln, will be recognized. 

Witness our hands the day and year first above wrltten: 

Mitchell Wagon Company, 

By J. K. Hemphill, Agent. 
J. B. West & Co. 

Taken by J. K. Hemphill, Agent. Subject to the approval of Mitchell 
Wagon Company. 

Approved. Eacine, Wis., May 25, 1914. 

Mitchell Wagon Company, 

T. A. Mitchell, Treasurer, 
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at the end of six months. At the time the bankruptcy proceeding was 
brought but one shipment had been made under the contract and six 
months had not elapsed from the time thereof. 

[1-4] The right of appellant to the rehef sought by it dépends upon 
whether the contract under which the wagons were shipped was a 
sale, conditional or absohite with hen for the purchase price, or an 
agency to sell. If it was a conditional sale, appellant is not entitled 
thereto, because such a laie in Tennessee is void as comrary to the 
public policy of the state. Coweta Fertilizer Co. v. Brown, 163 Fed. 
162, 189 C. C. A. 612. If it was an absolute sale with such lien, the 
lien is of no avail, for want of record. It is only in case the contract 
was an agency to sell that appellant is entitled to such rehef. The f act 
that it contemplated and provided for a purchase of the wagons by 
the bankrupt in the course of the transaction did not prevent its being 
an agency to sell until such purchase. In Mechem on Sales, § 45, it 
is said: 

"It is, moreover, possible that the relations of the parties may change or 
be susceptible of change during the progress of the transaction. Thus there 
may be the création of a genuine agency to sell, but coupled with it the right 
of the agent to liimself become the purchaser If he sô désires or a stipulation 
that in a certain contingency — as if he sell at a différent time or price than 
fixed — he shall or may be treated as a purchaser. In such a case, if the 
contingency contemplated occurs, the transaction will cease to be an agency to 
sell and will become a sale." 

And in his work on Agency (2d Ed.) § 2499, the same author said : 

"It Is not necessarily inconsistent with the idea of a présent agency that 
the contract shall provide that, at the close of tlie season or the happening 
of some other event, the title to the goods remaining unsold shall, at the 
option of the consignée, tlien vést in the latter who shall thereupon become 
resi)onsible for the price." 

The contract hère provided for the bankrupt becoming purchaser 
in several contingencies. One was when he sold the wagons. This 
follows from the fact that he had a right to sell on such terms as to 
price and time of payment as he liked, but was bound, if he sold, to 
pay appellant for them at a fixed price and a fixed time, and the pro- 
ceeds of the sale were to be his. A sale by him was, in effect, a pur- 

In Ex parte White, L. R. 6 Ch. App. 397, Mellish, J., said: 

"It appears to me that the real question Is: When Nevlll sold the goods, 
dld he sell them as the agent of ïowle & Co., so as to make Towle & Co. 
the vendors, and the persons to whom he sold, purchasers from Towle & 
Co. ? Or did he sell on his own account, so as to create the relation of pur- 
chaser and vendor between hlmself and Towle & Co., and again the relation 
of vendor and purchaser between himself and the persons to whom he sold? 
Xow, it is said that he was a del credere agent, and no doubt it requires a 
very minute examination of what the course of business is, to distinguish 
between a del credere agent, and a person who is an agent up to a certain 
point, that is to say, until he bas sold the goods, but who, when he bas sold 
the goods, bas purchased them on his own crédit and sold them again on 
ils own account. And no doubt persons may suppose that their relationshlp 
is that of principal and agent, when in point of law it is not. It is quite 
clear that Nevill, if he sold thèse goods, was to pay Towle & Oo. for them, 
at a fixed priée — that is to say, a priée fixed beforehand between him and 
them — and at a fixed time. Now, if it had been his duty to sell to his eus- 



MITCHELL WAGON CO. V. POOLE 821 

tomers at that priée, and to receive payment from them at tliat time, then 
the course of deallng would be consistent witli his being merely a del credere 
agent, because I apprehend that a del credere agent, like any other agent, is 
to sell accordlng to the instructions of his principal, and to make such con- 
tracts as he is authorized to make for his principal ; and he is dlstinguished 
from other agents simply In this, that he guarantees that those persons to 
whom he sells shall perform the contracts which he makes with them ; and 
therefore. If he sells at the priée at whlch he is authorized by his principal 
to sell, and upon the crédit which he is authorized by his principal to 
glve, and the eustomer pays him accordlng to his contract, then, no doubt, 
he is bound, like any other agent, as soon as he reeeives the money to hand 
It over to the principal. But if the consignée is at liberty, accordlng to the 
contract betvveen him and his consigner, to sell at any priée he likes, but 
is to be) bound, if he sells the goods, to pay the consignor for them at a 
fixed price and at a flxed time, in my opinion, whatever the parties may 
think, their relation is not that of principal and agent. The contract of 
sale which the alleged agent makes with his purchasers Is not a contract 
made on account of his principal, for he is to pay a price which may be 
différent from those fixed by the contract. He is not guaranteeing the per- 
formance, by the persons to whom he sells, of their contract with him, which 
Is the proper business of a del credere agent ; but he is to undertake to pay 
a certain fixed priée for those goods, at a certain fixed time, to his principal, 
wholly independent of vvhat the contract may be which he makes with the 
persons to whom he. sells; and my opinion is that, in point of law, the 
alleged agent In such a case is making, on his own account, a contract of pur- 
chase with his alleged principal, and is again reselllng." 

Another was at any time within 12 months from the date of ship- 
ment at his option by paying the fixed price, in cash, when he would 
be entitled to 5 per cent, discount. There vvere two other contingencies 
in which the bankrupt agreed to purchase at the appellants option. 
One was at the expiration of the seUing period of 12 months and the 
other in case he sold or closed out his business. The bankrupt agreed, in 
either contingency, at appellant's option, to purchase aJl the wagons then 
unsold. Until then a purchase by the bankrupt in one or the other of 
thèse four contingencies, what was the relation between appellant and 
the bankrupt? Was is that of seller and buyer, or principal and agent? 
The contract is entitled "Agent's Commission Agreement," and its initial 
provision is that the bankrupt is thereby appointed appellant's "agent 
for the sale of their farm wagons" for the time and in the territory 
thereby prescribed. But this is not conclusive. Indeed, it may be of 
little weight, as it may turn out to be a prêteuse. This apart, however, 
it would seem that there can be no question that the relation between 
them was that of principal and agent, and not of seller and buyer. 
This follows from the facts that there was no agreement on the part 
of the bankrupt to pay the priées fixed for the wagons — it was not 
contemplated that he should pay for them except upon his becoming 
a purchaser in one of the contingencies named — and that the appellant 
had the right to demand a return of the wagons at any time. That it 
had such right does not follow from the provision that, until a bank- 
rupt so becoming a purchaser, the ownership of the wagons should 
remain in it. This is a provision characteristic of a conditional sale 
contract. Nor should the provision that the appointment of the bank- 
rupt as agent was revocable at the pleasure of the appellant be stressed. 
The contract contemplated other shipments under it, and the purpose 
of the provision may hâve been to confer the right of withholding fur- 
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ther shipments rather than that of demanding the return of wagons 
shipped. The existence of such a right is to be gathered from the 
provision that the bankrupt should be entitled to reimbursement for 
freight and drayage paid out by him if appellant should order the wag- 
ons reshipped or turned over to other parties when he had complied 
with the terms of the contract, but not if appellant concluded it wanted 
possession because of any violation thereof , to which the provision that 
the bankrupt was to pay ail expenses until the wagons were sold or 
"ordered away" looked. This provision rather présupposes that the 
bankrupt had such right than confers it. But that which is presup- 
posed by a contract is as much a part of it as that which is expressly 
provided for therein. This provision may be thought to be a harsh 
one. But there is no gainsaying that it is there. 

The relevant décisions in other jurisdictions are very numerous — 
so numerous as to forbid an attempt to consider them. Note, how- 
ever, may be taken of those upon which the parties herein rely to 
sustain their respective contentions. Of those cited by appellee, note 
need be taken only of thèse two, to wit, Arbuckle v. Kirkpatrick, 98 
Tenn. 227, 39 S. W. 3, 36 L- R. A. 285, 60 Am. St. Rep. 854, and 
In re Rabenau (D. C.) 118 Fed. 471, the former of which was relied 
on by the lower court. The others are clearly not in point. In the 
Tennessee case Judge Wilkes, in enumerating the more prominent fea- 
tures of the contract there involved, which were thought to character- 
ize it as one of sale and not of agency, put this at the front: 

"It willbe noted that under no clrcumstances were any goods ever to be 
returned to Arbuckle & Co. ; ail iirast be paid for in 60 days, whether sold 
or not. There Is no stipulation to buy at the expiration of 60 days. but the 
contract clearly contemplâtes a payment without further bargain when that 
time arrives, and implies a présent sale, on a crédit of 60 days." 

There is no such feature as that in this case. In the Rabenau Case 
it is sufficient to note that the transaction there was "duplex." There 
was a "doubling of contracts," one of which was a conditional sale and 
the other intended to be an agency to sell contract. Judge Philips held 
that the purpose of this was to évade the recording statute. Possibly 
something he said may be in point hère, but it was said under the 
shadow of the two-faced character of the transaction. 

The appellant cites thèse décisions of the Appellate Court of the 
Seventh Circuit, to wit. In re Galt, 120 Fed. 64, 56 C. C. A. 470, and 
In re Flanders, 134 Fed. 560, 67 C. C. A. 484; and thèse by the Ap- 
pellate Court of the Eighth Circuit, to wit, John Deere Plow Co. v. 
McDavid, 137 Fed. 802, 70 C. C. A. 422, In re Columbus Buggy Co., 
143 Fed. 859, 74 C. C. A. 611, Franklin v. Stoughton Wagon Co., 168 
Fed. 857, 94 C. C. A. 269, and this by Judge Sanford of the Eastern 
and Middle Districts of Tennessee, In re Harris & Bacherig (D. C.) 
214 Fed. 482, in each of which the cOntract involved was held to be an 
agency to sell contract. The Flanders, John Deere Plow Co., and Co- 
lumbus Buggy Cases are unlike this, in that the contract did not con- 
template that the agent should become a purchaser in any contingency ; 
and the Galt, Stoughton Wagon Co., and Harris & Bacherig Cases 
are like it only in that the contract contemplated that he would become 
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a purchaser in one contingency only and that at the option of the prin- 
cipal at the end of the selling period. It may not be amiss, however, 
to quote f rom the opinions in them as to the test of determining wheth- 
er a given contract is a sale or an agency to sell. In the Galt Case 
Judge Jenkins said: 

"In a bailment the bailor may require the restoration of the thing bailed, 
and in a sale, whether absolute or condltional, there must be an agreement, 
express or impUed, to pay the purchase prlce of the thing sold." 

In the Flanders Case, he said: 

"The rule by which to dlstingulsh between a bailment and a condltional 
sale we eonsider as decided In the case of In re Galt, 120 Fed. 64 [56 C. C. 
A. 470.] We there held that, if the sender has a rlght to couipel return of 
the thing sent, It Is a bailment, and not a [condltional] sale, and that in a 
sale there niust be an agreement, express or implied, to pay the purchase 
priée." 

In the John Deere Plow Co. Case, Judge Riner said: 

"The plow Company had the right, under the contract, to require the goods 
returned, and in this it lacks one of the necessary éléments of a contract ot 
sale, namely, to pay money, or Its équivalent, for the goods delivered, with 
no obligation to return." 

In the Columbus Buggy Co. Case, Judge Sanborn said: 

"The Power to require the restoration of the subject Of the agreement is an 
Indelible incident of a contract cf bailment." 

In the Stoughton Wagon Co. Case, Judge Riner said: 

"We thlnk the wagon company retalned full control of the disposition to 
be made of the wagons, in that it could direct the goods returned to the house 
and shipped elsewhere as deslred, and in this it lacks one of the necessary 
éléments of a contract of sale, namely, to pay money or its équivalent for the 
goods delivered with no obligation to return." 

And in the Harris & Bacherig Case, Judge Sanford said: 

"Where, as in the présent case, the consignment contract expressly reserves 
title In the consignor, with the right to demand the return of the unsold goods, 
and merely glves him an option, upon the happening of certain conditions, to 
change the contract into one of sale as to the unsold goods, the contract 
remains untll this option Is exerclsed by the consignor one of consignment 
merely and not of sale." 

The contract hère involved, therefore, as to ail its characteristics, 
goes beyond any of the cases cited by either side. 

In the case of In re Reynolds (D. C.) 203 Fed. 162, the writer of 
this opinion had to deal with a case where the contract involved pro- 
vided not only that the agent at the principal's option should become 
the purchaser of unsold goods at the end of the selling period, but also 
that, as to goods sold, the agent on the first day of each month should 
settle for those sold the previous month, in cash or by his four months' 
note, which made the proceeds of the sale, up to that time the prop- 
erty of the principal, thereafter the property of the agent, arid he 
held that the contract wàs an agency to sell. 

There is no décision of this court that can be said to be exactly in 
point. The case of Coweta Fertilizer Co. v. Brown, supra, from Ten- 
nessee, was somewhat similar to that of Arbuckle v. Kirkpatrick, su- 
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pra, whîch Judge Lurton cited in support of the position taken that 
the contract there involved was an absolute sale with lien, for the pur- 
chase price. The receiver of the goods obligated himself to pay a fixed 
price at a fixed time, and there was no right to a return of the goods. 
Both sides agreed that the contract was one of sale and not of bail- 
ment. The sole différence was as to whether the sale was conditional 
or absolute, and, if the former, whether the goods could be reclaimed. 
The cases of Mishawaka Woolen Mfg. Co. v. Westveer, 191 Fed. 465, 
112 C. C. A. 109, John Deere Plow Co. v. Mowry, 222 Fed. 1, 137 

C. C. A. 539, In re Stoughton Wagon Co., 231 Fed. 676, C. C. 

A. —, and Walter A. Wood M. & R. M. Co. v. Croll, 231 Fed. 679, 

- — C. C. A. , were from Michigan. In that state a conditional 

sale is valid and the goods are reclaimable from a holder of a mortgage 
of recofd or a trustée in bankruptcy. In each of thèse cases the con- 
tract under which the goods were delivered was a sale. The sole 
question was whether the sale was conditional or absolute with a lien 
for the purchase price, in which latter case the lien, for want of rec- 
ord, was subordinate to the right of such holder or trustée. It was 
held that the sale was absolute with such lien. The main ground for 
the décision, at least in ail but the first one, was that the party to 
whom the goods were delivered had the right of resale. Tïiis right 
was regarded as inconsistent with ownership in the party who had de- 
livered them as in a conditional sale. It was consistent only with an 
agency to sell, which it was not claimed to be. Judge Denison, in the 
John Deere Plôw Co. v. Mowry Case, characterized the contract with 
which it was consistent as "a pro tem. agency or consignment" ; "a 
consignment or an agency to resell up to the time when the vendee be- 
came obliged to pay the price and take the title" ; and "what was 
(temporarily and pending the maturing of the sale) a mère consign- 
ment or agency." And in a note thereto he distinguished John Deere 
Plow Co. V. McDavid, supra, from the case in hand, in that the rela- 
tion created by the contract there involved was that of principal and 
agent. As the contract hère contemplated a resale, it would seem un- 
der thèse décisions that if it could be said that it was a sale at ail, it 
was an absolute sale with lien for purchase price, rather than a condi- 
tional one. 

The appellees urge the course of dealing between the bankrupt and 
appellant's predecessor as having bearing on the interprétation of the 
contract. But assuming that it is relevant, it is not inconsistent with 
the interprétation of the contract which we hâve made. 

We hold, then, that the contract was an agency to sell, and not a 
sale, and, as, at the time of the bringing of the bankruptcy proceeding, 
the bankrupt had not become the purchaser of the wagons then on 
hand, shipped under the contract in either of the contingencies con- 
templated thereby, appellant was the owner and entitled to the posses- 
sion thereof. 

[5] The appellees set up a défense to appellant's right to recover 
its wagons that it was a f oreign corporation and had not complied with 
the statute of Tennessee requiring such a corporation to register its 
charter bef ore it has a right to do business therein, It is sufficient 
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answer to this défense to say that the appellant had not violated that 
statute by doing business in Tennessee. It is not claimed that it did 
business therein except in so far as the sale of its wagons by the bank- 
rupt as a factor was the doing of business by it. But this is not a 
doing of business by it in Tennessee within the meaning of the stat- 
ute. And this has been so held by the Suprême Court of Tennessee, 
since the hearing below, in the case of Cooper Rubber Co. v. John- 
son, 133 Tenn. 562, 182 S. W. 593. And see the case of Butler Bros. 
Shoe Co. V. United States Rubber Ce, 156 Fed. 1, 84 C. C. A. 167. 

We are therefore constrained to reverse the judgment of the lower 
court, with direction to sustain appellant's claim. 



ENNIS-BROWN CO. v. CENTRAL PAO. RY. CO. et al. 
(and flfteen other cases.) 

(Circuit Court of Appeals, Nlnth Circuit. August 14, 1916.) 

No. 2729. 

QUIETING TiTLE ®=>13 — JURISDICTION OF EQUITT ADEQUATE ReMEDY AT LAW. 

A Mil whleh allèges that complainant is the owner of a tract of land, 
and that défendant, a railroad company, is in the exclusive possession 
of the entire tract, and admits that défendant has been for 50 years 
using the same for railroad purposes, does not state a cause of action in 
equlty to quiet title, although it further allèges that the use of the entire 
tract is not necessary to the opération of defendant's railroad ; com- 
plainant's remedy being limited to an action of lavv for damages. 

[Ed. Note. — For other cases, see Quieting Title, Dec. Dig. <@=>13.] 

Gilbert, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of Calif ornia ; Wm. C. Van 
Fleet, Judge. 

Suit in equity by the Ennis-Brown Company against the Central 
Pacific Railway Company and the Southern Pacific Company, with 
fifteen other cases. Decrees for défendants, and complainant ap- 
peals. Affirmed. 

For opinion below, see 228 Fed. 46. 

The suit above entitled and fifteen other similar suits Consolidated with it 
were instituted for the purpose of quieting the alleged title of the appellant 
to certain lands in the city of Sacramento, Cal., lying between the west Une 
of Front street and the Sacramento river, and for an Injunctlon against the 
assertion of any adverse Interest therein by the appellees, and for gênerai 
relief. Omitting the jurisdictional averments and description of the property, 
the tacts set up in each of the original bills of complaint are in substance 
thèse: That the complainant "is, and at ail the times mentioned herein was, 
the owner in fee simple" of the property described, and "that the défendants 
and each of them claim an estate or Interest in said property adverse to the 
complainant, which claim is without right," and "défendants liave not, nor 
has eitlier of them, any estate, title, right, or interest in or to the property or 
any portion thereof ; that the défendant Central Pacific Railway Company 
is not in possession of the premises involved or any part thereof." 

The answers of the défendants to the original bills set up similar défenses 
to each of the suits, denylng in substance any title or interest in the com- 

â=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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plâinant, and settlng up a fee-slmple title to the property In question In the 
Central Pacific Railway Company, and a lease of the property by that Com- 
pany to the Southern Pacific Company. Tlie answers further allège that the 
Central Pacific Railway Company is not In actual possession of any part of 
the premlses, but that it is in possession thereof through the défendant 
Southern Pacifie Company by lease and agreement made by the predecessor 
in interest of the Central Pacific Railway Company to the ^aid Southern 
Pacific Company, and that the said Central Pacific Railway Company claims 
to be the owner in fee simple absolute of the said property, subject to the pos- 
session of the said Southern Pacific Company under said lease and agreement, 
and that the said Central Pacific Railway Company "has acquired title to 
said real property from ail persons of every kind and description who hâve 
at any tîmé had any rlght, title, claim, or interest in and to said property or 
any part thereof." The answers also pleaded the various statutes of limi- 
tation and further alleged; 

"That the said Central Pacifie Eailroad Company of California and Its 
successors in interest, ever since 1863, hâve, and the said défendants, as sucli 
successors, do now malntain, upon said property, valuable and extensive 
railroad works and improvements and ralli'oad tracks, and that now, and 
for many years last past,' the said railroad works and improvements bave, 
and do now, constitute a part of the railroad System of the said Central 
Pacific Railway Company, which runs from Ogden, in the state of Utah, 
through portions of the state of Utah, and through the state of Nevada, and 
through portions of the state of California, and over and through the proper- 
ty described in the complaint, and connected up by tracks with other property 
of other railroad corporations, and that ever since 1863 the said railroad 
tracks, works, and improvements on the said real property described in the 
complaint hâve been, and now are, used and employed by the said défend- 
ants and their predecessors In interest, in Interstate commerce, as well as 
Intrastate commerce, by virtue of the fact that the said Central Pacific 
Railway Company, and its predecessors in Interest, and the said Southern 
Pacific Company bave been, and now are, common carriers of freight and 
persons for hire. That ever since 1863 vast and large sums of money hâve 
been expended by the said défendants and their predecessors in interest in 
eonstructing, maintaining, and operating buildings and structures upon the 
said property as a part of the said System. That a part of the said prop- 
erty is covered by the railroad freight sheds of the said défendants, and the 
balance of said property by railroad tracks and other improvements of the 
said défendants, ail of whlch has been, durlng the said perlod of time, and 
now are, devoted to public use. That the said complainant, and its prede- 
cessors in interest, bave stood by and permitted the said défendants, and 
their predecessors in interest, to expend large sums of money in the con- 
struction, maintenance, and opération of tlie said improvements and rail- 
road works and tracks, with the knowledge of the said défendants and their 
predecessors in interest clalming to own the said lands in fee simple absolute, 
and hâve never made any claim to tlie said défendants, or either of them, un- 
til the commencement of the présent action, that the said complainant, or its 
predecessors in interest, ever claimed any right, title, claim, or interest in 
and to the said lands, or any part thereof. That the said complainant and 
its predecessors in interest hâve expressly and Implledly acquiesced in and 
con.sented to the entry of the said défendants and their predecessors in In- 
terest upon the lands described in the complaint, and in the construction, 
opération, and maintenance of the said railroad works and Improvements 
and structures hereinbefore referred to, and for more than 50 years last 
past hâve nëver made any objection or hlnderance thereto. That the railroad 
tracks over and through the lands described in the complaint are used, and 
bave been for many years last past used, by the said défendants for the 
construction, opération, and maintenance of the main Une tracks, whlch con- 
nect and havé connected the city of Sacramento with the said railroad Sys- 
tem and with other places in the state of California, and with cities and towns 
in other states of the United States. That the said property contains, and 
has for many years contalned, other tracks, whlch are used, and are now 
being used, for switching and terminal purposes in the réception and delivery 
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of frelght In connection with the said rallroad System, and along the east 
side of the said property described in tlie complaint, together with property 
adjoining the same on the north and south, there is now, and has been, con- 
strueted and maintained by the said défendant, and their predecessors in 
interest, a large structure, known as the Sacramento f reight sheds of the 
said défendants, and to thé west thereof, during said time, hâve been lo- 
cated, and are now located, the tracks leading to and from the said freight 
sheds, as well as the main Une tracks, and to the west thereof, and bordering 
upon the Sacramento river, there hâve been, and during ail of said time hâve 
been, maintained and operated by the said défendants, and their predecessors 
in interest, wharves used by the said défendants and their predecessors in 
Interest in connection with the said railroad System, and as means of receiv- 
ing and discharglng frelght to and from steamers, which constitute, and for 
many years last past has constltuted, a part of the System of the said défend- 
ants in connection with the said railroad System. The said steamers, during 
ail of said time, bave and do now ply upon the Sacramento river in carrying 
freight to and from the city of Sacramento, and which is handled by the said 
défendants as a part of its railroad System, also as a part of Its steamer Sys- 
tem. That if the said complainant succeeds in establishing title to the said 
lands described in the complaint, or any part thereof, and obtains possession 
thereof, the railroad System of the said défendants, as well as the steamer 
System of the said défendants, will bè interfered with and broken, and the 
said défendants prevented from carrying freight and passengers to and from 
the dty of Sacramento to other points within the state of Calif ornia, and to 
and from other states, and thereby great and irréparable public loss wlll be 
sustalned. That for more than 50 years last past the said complainant and 
its predecessors in interest hâve stood silently by and permitted the System 
of the said défendants and its predecessors in interest to grow and expand, 
and the property described in the complaint to be used as a part of the said 
System, and large sums of money to be expended by the said défendants upon 
the faith thereof; and never, at any time, objected to the right of the said 
défendants and their predecessors in interest to use the said property, as 
a part of Its rallroad and steamer System, but at ail times consented and 
acquiesred in and to the use of the same by the said défendants and their 
predecessors in interest. Défendants therefore aver, in equlty and good 
conscience, that the said complainant is now estopped to elaim any right, title, 
elaim, or interest in and to the property described in the complaint, or any 
part thereof. That the alleged cause of action in eqnity of said complainant 
is barred by -its lâches, and the lâches of its predecessois in interest. That 
the alleged cause of action is stale and présents no equity. That the said 
complainant does not come into equity with clean hands. That, prior to the 
commencement of the présent action in equlty, complainant, or its predeces- 
sors in interest, hâve never asserted any elaim or title to the lands described 
in the complaint, or any part of such lands. That if the said complainant, 
or its predecessors, ever had any interest or estate in and to said property, 
the said défendants and their predecessors in interest could hâve acquired the 
same by law of the eminent domain, under the laws of the state of Calif ornia, 
as each of the same Is, and has been, ever since its organization, a steam rail- 
road corporation, engaged in the business of a common carrier of persons and 
frelght for hire. That ail of the lands described in the complaint are nec- 
essary to the said public use in charge of the said défendants." 

On March 1, 1915, the suits were set for trial at Sacramento May 25th. On 
May 24, 1915, the défendants moved the court to transfer the suits to the 
law side of the court, on the ground that it appeared that the complainant 
had a plain, adéquate, and complète remedy at law, which motion the court 
granted unless complainant should amend the bills within 10 days. Within 
that time it did file amended bills in ail respects simllar to the original ones, 
but with the following additional averments: 

"The défendants Southern Pacific Company and Central Pacific Railway 
Company are, and each of them is, engaged in the gênerai business of rail- 
road corporations as common carriers of passengers and freight, and said 
Southern Pacific Company maintains upon and over a portion of the property 
described in the amendedj bill filed herein a railroad main track over and 
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upon which it opérâtes trains In tte exercise of its said business. To pre- 
vent the maintenance and opérations of said rallroad track would interfère 
with tlie service o£ said défendant Southern Pacific Company to the gênerai 
public In the city of Sacramento and in the county of Sacraniento, and else- 
where. On other portions of said property said Southern Pacific Company 
maintains other railroad tracks, which are switching tracks, and a large 
structure known as the Sacramento freight sheds, and sheds used as a wharf 
borderlng upon the Sacramento river. The public interest neither of the in- 
habitants of the city of Sacramento nor or [of] tha county of Sacramento, 
nor of any other community requlres the maintenance of [or] continuance of 
said last-mentioned tracks or said sheds by said Southern Pacific Company. 
Ali of said tracks hereln mentioned and sheds are used excluslvely by the 
défendant Southern Pacific Company, and said company claims that as a 
public service corporation it is entitled to the continuons and exclusive use of 
said tracks, sheds, and the land upon which the same are situated. The 
four most important business streets in the city of Sacramento running 
toward thé Sacramento river are I, J, K, and L streets ; that said land Is 
situated near the foot of said streets, borders upon the Sacramento river, and, 
together wlth the land adjacent thereto Is the most convenient point for the 
shipment of freight into and f rom the city of Sacramento ; that the commerce 
of the city of Sacramento by water is approximately one-half of the com- 
merce of said city; that the public interest of the citizens of the city of 
Sacramento and of the county of Sacramento and thereabouts requlres that 
said property should not be used exclusively by said défendant Southern 
Pacific Company; that the use of said property by said Southern Pacifie 
Company Is subordlnate to the requirement of public interest; that the 
land upon Which said sheds are built should be open to use by others than 
said défendant, Southern Pacific Company, and to the title and rights of the 
complainant therein and thereto." The prayer of the blll was that the 
défendants be requlred to set ont the source and nature of their respective 
claims, and that they be adjudged without rlght and of no force and effect, 
and that the défendants and each of them be perpetually enjoined from as- 
sertlng any interest in the property, and for such other and further relief 
as the equlties of the case should require, and for costs. 

Thereupon the défendants moved the court to dlsmlss each of the bills 
as so amended upon varions grounds stated, some of which grounds were 
sustained by the trial court, and an order entered allowing the complainant 
10 days within which to further amend, which leave being refused, judg- 
ments were entered dismissing the bills as amended. The case is brought 
hère by complainant by appeal. 

Burrell G. White, of San Francisco, Cal, for appellant. 

E. J. Foulds, of San Francisco, Cal., and William H. Devlin and 
Devlin & Devlin, ail of Sacramento, Cal. (Edward Elliott and Roy S. 
Bartlett, both of San Francisco, Cal., of counsel), for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). It will 
be readily seen that, while the bills allège that the défendant com- 
panies are "engaged in the gênerai business of railroad corporations 
as common carriers of passengers and freight," and thât the défend- 
ant Southern Pacific Company is, in theconduct of such business, in 
the exclusive possession of the property described in the bills, and 
that the défendant Central Pacific Railway Company "is not in pos- 
session of" it, they make no référence to the fact, alleged in the an- 
swer of the défendants to the original bills, that the Southern Pa- 
cific Company entered into the actual possession of the property about 
50 years before the bringing of the suits under a lease from the pred- 
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ecessor in interest of the Central Pacific Railway Company, and has 
ever since held the same under such lease; and while the btlls as 
amended allège the public character of the business of the Southern 
Pacific Company and the exclusive possession of that company of 
the property in question in the carrying on of such business, they do 
not allège that the complainant had any interest therein at the time 
that Company took possession of the land in the carrying on of its 
business of common carrier of passengers and freight. 

Now, what is the necessary resuit of ail of this? If it be conceded 
that the Southern Pacific Company took possession of the property 
without any right whatever, and built its railroad tracks, sheds, and 
other structures in the prosecution of its business as common car- 
rier, the law is well settled that the owner of the land, remaining in- 
active and permitting such expenditures, "will be estopped f rom main- 
taining either trespass or ejectment for the entry, and will be re- 
garded as having acquiesced therein, and be restricted to a suit for 
damages." Roberts v. Northern Pacific Railroad, 158 U. S. 1, 11, 15 
Sup. Ct. 756, 758 (39 L. Ed. 873) ; Kindred v. Union Pacific Railroad 
Co., 225 U. S. 582, 32 Sup. Ct. 780, 56 L. Ed. 1216, and cases there 
cited. Indeed, it is conceded on behalf of the appellant that the lat- 
ter cannot maintain an action of ejectment to recover the possession 
of the premises in question, because the défendant Southern Pacific 
Company is in possession thereof as a public service corporation ; but 
it is insisted that the appellant has not "an adéquate and complète 
remedy in an action for damages against said Southern Pacific Com- 
pany, because damages for the taking of the land is not adéquate or, 
complète as a substitute for the rights of ownership in real prop- 
erty, and that under the allégations of the amended bills appellant 
could not be required to accept damages unless the land involved 
be necessary to the exclusive use of appellee Southern Pacific Com- 
pany as a public service corporation, and that it is entitled to test the 
question of the necessity of the taking (in equity) and is not com- 
pelled to admit the necessity and sue in damages" ; and that position 
is largely based upon the décision of the Circuit Court of Appeals of 
the Eighth Circuit in the case of Stuart v. U. P. R. R. Co., 178 Fed. 
753, 103 C. C. A. 89, where Judge Van Devanter (now Mr. Justice 
Van Devanter of the Suprême Court), in delivering the opinion of 
the court, said, among other things: 

"It is true, generally speaking, that in ttie courts of tlie United States a 
suit to quiet title cannot be maintalned by a complainant wtio is not ia 
possession against a défendant wlio is in pos,session ; and tliis is so because 
tliere is a plain, complète, and adéquate remedy at law. Whitehead v. Sbat- 
tuck, 138 U. S. 146, 150, 11 Sup. Ct. 276, 34 L. Ed. 873 ; United States Mining 
Co. V. Lawson, 67 C. C. A. 587, 134 Fed. 769 ; Lawson v. United States Min- 
ing Co., 207 U. S. 1, 9, 28 Sup. Gt. 15, 52 L. Ed. 65. But it also is true that in 
exceptlonal cases, where there is no such remedy at law, the gênerai rule 
does not apply." 

And the court proceeded to show that that case was one of the 
exceptional ones. It was a suit to quiet title to a tract of 160 acres 
ai land patented to the complainant by the government, across which 
extended the right of way of the défendant railroad company. Ex- 
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cept as occupied by the défendant company for purposes of its right 
of way, the land was not in the âctual possession of either party. In 
holding that that suit was well brought in equity the court said : 

"Wbat really Is the subject of the adverse clalms of the parties is a strip 
400 feet in width along the appellee's rallroad. Part of this is In the actual 
possession of the appellee, is occupied by permanent and costly railroad struc- 
tures, and is belng used as a right of way for strictly railroad purposes. If 
it be not true that the Pacific Railroad Acts granted a right of way 400 feet 
in width across the Eastman tract, It still is true that they authorlzed the 
acquisition, by agreenient or coUdemnation, of a right of way thereover, not 
exceeding 200 feet in width. The owners of the tract did not insist that the 
railroad be not constructed and put in opération in advance of an exercise of 
this authorlty, but by their silence and inaction acquiesced in such con- 
struction and opération wlthout any précèdent agreement or condemnatioh. 
Thé rallroad has been in opération silice 1870, and its continued opération 
has become a matter of large public concern. In addition, there is a pro- 
noùnced and boha fide dispute as to how much of the tract has been occupied 
and used as a right of way ; the appellants Inslstlng that this occupancy 
and use hâve been conflned to 25 feet or less on either side of the center Une 
of the rallroad, and the appellee inslstlng that they bave extended to 50 
feet or more on either side. In thèse clrcumstances it Is apparent, as we 
think, that the appellants are entitled to a hearing and décision as to what 
estent the appellee is entitled to occupy and use the tract as a right of way, 
that they are not entitled to oust the appellee from its aetuai possession or 
to interrupt the opération of its railroad,; and that their rights can be com- 
pletely and adequately determined by a suit in equity in the nature pf one to 
quiet title, but not otherwlsè. As was said in Northern Pacific Rallroad Co. 
V. Smith, 171 V. S. 260, 271, 18 Sup. Ct. 794, 798, 43 L. Ed. 157: 'There is 
abundant authorlty for the proposition that, whlle no man can be deprived of 
his property, even in the exerci^ of the right of emlnent domain, Unless he 
Is compçpsated therefor, yet that the property holder, If eognizant of the 
facts, may, by permltting à rallroad company, wittiout objection, to take 
possession' of the land, construct its track, and Operaté its road, preclude hlm- 
self from a remedy by an action of ejectment. Hls remedy must be souglit 
either in a suit in equity, or in a proceedlng under the st^tute, if one be 
provlded, regulatlng the appropriatlng of prlvate property for railroad pur- 
poses.' Other cases of llke Import are Roberts v. Northern Pacific R. R. 
Oo„ 158 U. S. 1, 11, 15 Sup. Ct. 756, 39 L. Ed. 873; Penn Life Ins. Co. v. 
Austln, 168 U. S. 685, 698, 18 Sup. Ct. 223, 42 L. Ed. 626; New York City 
V. Pine, 185 U. iS. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Donohuie v. El Paso & 
Southwestern R. R, Co,, 214 V. S. 499, 29 Sup. Ot. 698, 53 L. Ed. 1060. There 
may be cases in wlilcli an action for compensation or damages under the 
statute would afford a plaln, complète, and adéquate remedy ; but this is 
not such a case, for, in the absence of a prior détermination of the dis- 
pute respecting the width of the strlp actually occupied and used as a right 
of way, such an action could not be maintained without either conceding the 
greater occupancy and use asserted by the appellee or rlsklng' a recovery of 
less than the actual damages. A remedy cannot be regarded as plaln, com- 
plète, and adéquate when to pursue it is to Jeopardlze a part of what Is 
clalmed, irrespective of the merits." 

It is thus apparent that the sole ground upon which that case was 
held a proper one for equity was the dispute and uncertainty over 
the extent of the actual possession of the défendant company and 
the limits of its right of way under the congressional grant, whereas 
in the présent case the bills expressly allège that the défendant South- 
ern Pacific Company is in the exclusive possession of the entire 
tract in controversy for purposes of public use. If not acquired by 
agreement from the owner of the property, beyond question it could 
hâve been condemned to the extent that it was necessary for those 
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purposes. And in such an action both the necessity and the extent 
of the use are pure questions of law. It was so at common law, and 
it is so by statute of California. Said the Suprême Court in Kohi 
et al. V. United States, 91 U. S. 367, 376, 23 L. Ed. 449: 

"The rlght of eminent domain always was a right at common law. It 
was not a right in equlty, nor was it even the créature of a statute. The time 
of its exercise may hâve been prescribed by a statute; but the right itself 
was superior to any statute. That it was not enforced through the agency 
of a jury is immaterial ; for many civil as well as criminal proceedlngs at 
common law were without a jury." 

The statute of California in providing for the condemnation o£ 
private property déclares, among other things, that before such prop- 
erty can be taken it must appear "(1) that the use to which it is to 
be applied is a use authorized by law ; (2) that the taking is neces- 
sary to such use" — which latter provision necessarily includes the 
right to détermine to what extent the proposed taking is necessary. 
Section 1241, Code Civil Procédure. 

Taking the appellant to bave the légal title to the land in ques- 
tion, as alleged in the bills, they nevertheless show upon their face 
that the défendant Southern Pacific Company is in the actual pos- 
session and use of the whole of it in pursuit of its business as com- 
mon carrier of passengers and freight, and it must be, as it is, con- 
ceded by the appellant that it is not entitled to retake such possession, 
but, as has been shown, is restricted to a suit for such damages as 
may havè been sustained by the owner. Such right of action for 
damages, however, is, as the Suprême Court has distinctly held in 
the cases first above cited, in the party holding the title at the time 
of the original wrongful entry. The bills in question fail to show 
that the complainant was such owner at that time, and, the appellant 
declining to further amend, the court below, in our opinion, was right 
in dismissing them — it being, we think, idle to contend that the bills, 
in view of their averments, make any case either in equity or at law 
against the défendant Central Pacific Railway Company cognizable 
in a court of the United States, for they show, not only that that 
Company as well as the complainant was out of possession of the 
property at the time of the commencement of the suit, but that the 
whole of it was then in the actual possession of a common carrier of 
passengers and freight, actively engaged in such transportation busi- 
ness, for which reason the alleged owner is, as has been seen, pre- 
cluded from recovering the property itself, but is remitted to an ac- 
tion at law for the recovery of such damages as may hâve been sus- 
tained by the taking and appropriating of the property to public use. 
Authorities supra. 

The judgment is afiàrmed. 

GILBERT, Circuit Judge. I dissent from the opinion of the ma- 
jority of this court on two grounds: 

First. The défendants in the court below, the appellees hère, an- 
swered the bill of complaint on the merits and asked for équitable re- 
lief, without raising any objection to the jurisdiction in equity on the 
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ground of the existence of a remedy at law. The rule is well settled 
that, by thus answering in a case where it is compétent for a court of 
equity to grant the relief sought, the défendant waives the objection 
that the plaintiff has a plain and adéquate remedy at law. Southern 
Pac. R. Co. V. United States, 133 Fed. 651, 66 C. C. A. 581 : Southern 
Pac. R. Co. V. United States, 133 Fed. 662, 66 C. C. A. 560; South- 
ern Pacific Railroad Co. v. United States, 200 U. S. 341, 26 Sup. Ct. 
296, 50 L. Ed. 507; Cobban v. Conklin, 208 Fed. 231, 125 C. C. A. 
431. 

Second. I cannot assent to the proposition that the appellant has an 
adéquate remedy at law. If the allégations of the bill are true — and 
we must take them to be true — the appellant owns land of which the 
appellees hâve taken possession, and which is not necessary for their 
uses as railroad corporations. What remedy has the appellant at 
law? It is conceded that it cannot bring ejectment to recover the 
possession of that portion of the land which is actually used and needed 
for railroad purposes. It must also be admitted that it cannot bring 
ejectment to recover possession of the remainder of the land, for the 
limits and boundaries of that land hâve never been ascertained, and 
they cannot be determined in an action of ejectment. No court has 
adjudged, and no statute has fixed, the quantity and limits of the land 
that the appellees shall occupy for their railroad. What remedy at law 
remains to the appellant? The majority of the court say an action for 
damages. But an action for damages, like an action of ejectment, 
could not be made to perform the function of determining the bound- 
ary line between that which the appellees shall properly occupy and 
that of which the appellant has the right to recover the possession. It 
îs true, as was said by the court below, that the right of eminent do- 
main always was a right at common law. But it is a right available 
only to the corporation which seeks to condemn. The landowner can- 
not bring the statutory action at law to détermine whether his land is 
needed for public use, the extent of the necessary use, and the dam- 
ages recoverable therefor. When his land has actually been taken for 
public use, his only remédies are an action either for damages, case, 
debt, or ejectment. 15 Cyc. 985, 986. In none of those actions can 
he bring in issue the question whether his land is needed for public 
use, or the extent of the necessary public use, and in no such action 
could the appellant in this case obtain an adjudication of the important 
question for which the suit was brought. viz. the quantity of land that 
the appellees may lawfully occupy, and the boundaries of the land 
which shall remain to the appellant. 

A case in point is Stuart v. Union Pac. R. Co., 178 Fed. 753, 103 
C. C. A. 89, in which it was held that, where a landowner without ob- 
jection permits a railroad company to remain upon his land, construct 
its road thereover, and put the same in opération, without first mak- 
ing compensation therefor, he is precluded from ousting the railroad 
Company from its actual possession or interruptîng the opération of 
its road, and that where the extent of the company's actual occupancy 
and use of the land for railroad purposes is in dispute, so that the land- 
owner cannot maintain an action merely to recover compensation, with- 
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out either conceding the greater occupancy and use by the railroad 
Company or risking a recovery of less than he is actually entitled to 
receive, he is without a plain, complète, and adéquate remedy, save 
by a suit in equity in the nature of one to quiet title, and this although 
he be not in possession of any part of the land. The décision in that 
case was affirmed in Stuart v. Union Pac. R. R. Co., 227 U. S. 342, 
33 Sup. Ct. 338, 57 L. Ed. 535. 

The appellant, having bought the land in controversy after the oc- 
cupation thereof by the appellees, did not acquire by the purchase the 
right to recover damages for the original taking of such land as was 
necessary for railroad uses. Roberts v. Northern Pacific Railroad, 158 
U. S. 1, 15 Sup. Ct. 756, 39 L. Ed. 873; Kindred v. Union Pacific 
R. R. Co., 225 U. S. 582, 32 Sup. Ct. 780, 56 L. Ed. 1216. But it un- 
questionably did acquire the title and the right to the possession of 
ail the land conveyed that was not necessary for such uses, and it 
has the right to hâve the boundaries of that land delimited, and its title 
thereto established. But, according to the opinion of the majority of 
this court, it is an empty right, for they deny the appellant a remedy. 
Their judgment is that the appellant can never question the right of 
the railroad companies to occupy and use the whole of the land in 
controversy, nor litigate the question of the quantity of land that they 
may lawfully claim or use, and that the appellant must abandon its 
claim to the title to any of such land, and relinquish the possession 
of the whole thereof to the appellees, for this is what it means when 
they say that the appellees are in possession of the whole of it, and 
the appellant's only remedy is an action for damages. 



UNITED STATES et al. v. NEW ORLEANS PAC. RY. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. October 3, 1916. Reliearing Denied 

November 4, 1916.) 

No. 2871. 

1. Public Lands iS=>120 — Canoellatiox of Patents — Limitations. 

Act March 2. 1896, c. 39, § 1, 29 Stat. 42 (Comp. St. 1913, § 4901), pro- 
viding that suits by the United States to vacate and annul any patent to 
lands theretofore erroneonsly issued under a railroad or wagon road 
grant shall only be brought wltbin five years from the passage of that 
act, is applicable to a patent to publie land of the United States whlch 
was open to sale and conreyance through the land department, though the 
patent was subject to be declared void on the ground that the land 
patented was reserved or excluded from the grant under which the patent 
was erroneousl.v issued. 

[I-:d. Note.— For other cases, .see Public Lands. Cent. Dig. §§ 332-335; 
Dec. Dig. «=120.] 

2. Public Lands <S=>114(1) — Cancellation or Patents — Effect of Running 

OF Limitations. 

Under Act March 2, 1896, § 1 (Comp. St. 1913, § 4901), reguiring suits to 
vacate patents theretofore issued under railroad or wagon road grants 
to be brought within five years, the lapse of the prescribed tlme gives to 

®=3For other casas see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
235 F.— 53 
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the patent the same effect against the United States that It would hâve 
bad if It had been ralld In the first place. 

[Ed. Note.— For other cases, see PubUc Lands, Cent Dig. S| 314, 816; 
Dec. Dlg. <g=>114(l).] 

5. Public Lands <S=3l20 — Oancbllation of Patents — Limitations. 

Act Feb. 8, 1887, c. 120, 24 Stat. 391, conflrms to a rallroad thereln 
named the lands of a rallroad grant theretofore made to snch rallroad's 
asslgnor, but provides that ail such lands occupled by actual settlers at 
the date of the definlte location of the road and still remalnlng In thelr 
possession or the possessic» of thelr heira or asslgns shall be excepted 
therefroni and be subject to entry under the public land laws. Held, 
that thls dld not grant lands so occupled to the occupants, thelr helrs 
or assigns, or deprive such land of Its status as public land subject to 
entry under the public land laws, and hence Act March 2, 1896, § 1 (Comp. 
St 1913, § 4901), applled to a suit to cancel a patent previously Issued 
to the rallroad company as erroneously issued. 

[Ed. Note.— For other cases, see PubUc Lands, Cent Dlg. §§ 832-335 ; 
Dec. Dlg. <S=>120.] 

4. Public Lands <S=j120 — Cancellation or Patents — Limitations. 

Act March 2, 1896, i 1 (Comp. St 1913, § 4901), in vié-w of its broad gên- 
erai language, is not inapplicable to a: suit to cancel a patent erroneously 
Issued prior to its enaetment under a rallroad or wagon road grant, 
though the cancellation Is intended to inure to the beneflt ofl an occu- 
pant of the land or his helrs or asslgns, and not to the beneflt of the 
United States. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dlg. ®=»120.] 

6. Public Lands <g=»128 — Trusts — Bnfobcembnt — ^Parties. 

If, under the proviso of Act Feb. 8, 1887, § 2 (24 Stat 391), land there- 
by confirmed to a rallroad and previously patented to it was held in trust 
for one occupylng the land when the act was passed, the resultlng cause 
of action for enf6rcement of the trust accrued to the occupant, and the 
government bas no interest entitllng it to sue for the enforcement there- 
of ; the exercise of no governmental power belng required to secure such 
enforcement. 

[Eid. Note. — For other cases, see Public Lands, Cent Dig. S 344 ; Dec 
Dlg. <S=5l28.] 

•. Public Lands <ê=»114(1) — Patents— Opération — Subséquent Peoceedings. 

The jurlsdictlon of the land office over public lands having terminat- 
ed by the Issue of a patent, the subséquent pendency of an application 
of an occupant to make a homestead entry thereof was wlthout effect 
upon the tltle whlch the patent passed. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 814, 316; 
Dec. Dlg. <S=>114(1).] 

T. Public Lands <g=>131 — Possession — Characteb — Evidence. 

That one In possession of land when it was confirmed to a rallroad com- 
pany by Act Feb. 8, 1887 (24 Stat 391), subsequently applled to the 
land office to make a homestead entry thereof, was évidence that hls pos- 
session was not under a clalm of ownership, but only under a claim of 
prior rlght to acqulre ownership from the government 

[Ed. Note. — For other cases, see Public Lands, Cent Dlg. % 347; Dec. 
Dlg. <g=>131.] 

8, Public Lands <&=»131 — ^Abandonment of Biohts. 

Where an occupant of land patented and confirmed to a rallroad Com- 
pany by Act Feb. 8, 1887, subsequently homesteaded other land, he 
thereby relinquished his rlght, if any, to acqulre the land patented to the 
rallroad by homestead entry, or to hâve it held in trust for him, and 

^=>ror other cases lee same topic & KEY-NUMBER in ail Ker-Numberad DIgeaU & Indexai 
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could eonvey no rights to another, as he thereby exhausted his privilège 
of homesteadlng land. 

[Ed. Xote. — For other cases, see Public Lands, Cent. Dig. § 347; Dec. 
Dig. ©=5131.] 

9. Public Lands ®=j116 — Patents — Persons Entitled to Attack. 

An occupant of land patented to a railroad who relinquished hls rlghts 
therein by homesteadlng other land, had no color of right to challenge 
the action of the land department In patenting the land to the railroad. 

[Ed. Aote.— For other cases, see Public Lands, Cent. Dig. §§ 323, 325- 
328 ; Dec. Dig. ®=>116.] 

Appeal from the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

Suit by the United States against the New Orléans Pacific Rail- 
way Company and another, in which Newton B. Terrell and another 
intervened. From a decree in favor of défendants, the complainant 
and the interveners appeal. Affirmed. 

On the 3d day of March, 1885, a patent of the United States whlch Included 
a speeified 160 acres of land in Vernon parish, La., was issued to the New 
Orléans Pacific Rallway Company, whlch was the assignée of a land grant 
made by an act of Oongress of March 3, 1871, to the New Orléans, Batoh 
Bouge & Vicksburg Railroad Company. 16 Stat. 573, c. 122. On Januàry 10, 
1890, the patentée conveyed the land mentioned to Jabez B. Watlilns, and the 
interest of the latter by mesne conveyances has passed to the Gulf Lumber 
Company, a corporation, to which a deed was made on April 10, 1907, by the 
Wright-Blodgett Company, then the holder of the claim under the patent. 
The bill in this case, flled January 21, 1915, In the name of the United Statçs 
against the New Orléans Pacific Rallway Company and the Gulf Lumber 
Company, averred that prior to and at the time of the flllng of the maps 
showing the deflnite location of the road of the New Orléans Pacific Rallway 
Company, and at the time of the passage ot the act of Congress of February 
8, 1887, entitled "An act to déclare a forfaiture of lands granted to the New 
Orléans, Bâton Rouge and Vicksburg Railroad Company, to confirm title to 
certain landa, and for other purposes" (24 Stat L. 391), the provisions of 
which act it was averred were accepted, as provided for In the act, by the 
New Orléans Paeiflc Railway Company, on April 20, 1887, the land in ques- 
tion was occupied by, and In possession of, Wiley Terrell, who was then and 
there an actual settler and in ail respects qualified to enter public lands of the 
United States under the homestead laws thereof ; that the Gulf Lumber 
Company had full knowledge and notice of the rlghts and occupancy of the 
sàid actual settler; and that, because of quoted provisions contained in the 
last-mentioned act of Congress, the inclusion of the 160 acres mentioned 
in the patent of March 3, 1885, was érroneous. The bill prayed In the alter- 
native: (1) That the patent and the deed to the Gulf Lumber Company be 
canceled and declared null and void; or (2) that the title held by the Gulf 
Lumber Company be decreed to be held by it In trust for the said Wlley 
Terrell, or hls helrs or assigns, and to be conveyed to said Wiley Terrell, his 
heirs or assigns. Bach of the défendants flled an answer in which, besides 
other matters set up as défenses, it was duly pleaded that the claim asserted 
by the bill was barred by the statute of limitations of March 2, 1896 (29 Stat. 
L. 42 ; 2 U. S. Comp. St. 1913, § 4901), and by lâches and équitable estoppel. 
Elijah W. Terrell and Newton B. Terrell flled separate inter^'entlons in the 
suit, each of them clalming that at the time the bill was flled he was In pos- 
session of part of the 160 acres descrlbed in the patent, was qualified to ac- 
quire it by homestead entry, and was entitled to do so as the assignée of one 
to whom, as the resuit of successive transfers, the rlghts of Wiley Terrell had 
passed. By the decree which is appealed from the bill and the Intervening 
pétitions were dismissed, the assailed patent was confirmed as to the 160 

<S=3For otbér cases see some toplc & KEY-NUMBER In ail Kejr-Numbered Digests & Indexes 
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acres in question, and tlie Gulf Lumber Company was quieted în its posses- 
sion and ownership thereof. 

Geo.' Whitfield Jack, U. S. Atty., Robert A. Hunter, Asst. U. S. 
Atty., and J. H. Stephens, Jr., ail of Shreveport, La., for appellants. 

Mark Norris, of Grand Rapids, Mich., W. H. Thompson, of Winns- 
boro, La., and Blanchard, Smith & Palmer, of Shreveport, La., for 
appellee Gulf Lumber Co. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge (after stating the facts as above). For 
support of the claims asserted by the bill and by the intervening pé- 
titions much reliance is placed upon provisions contained in the above- 
mentibned act of Congress of February 8, 1887, which was enacted, 
and the provisions df which were f ormally accepted by the patentée, 
after the date of the issue of the attacked patent, but before the pat- 
entée made the conveyance to Jabez B. Watkins, through whom the 
appellee Gulf Lumber Company claims title. The tract in question 
was embraced in the grant and confirmation to the New Orléans 
Pacific Railroad Company made by section 2 of that act, unless it 
was exceptèd by the proviso to that section : ' 

"That ail said lands occupied by actual settlers at the date of the dèflnlte 
location of said road and still remaining In their possession or in possession 
of their heirs or assigns shall be held and deemed exceptèd froin said grant 
and shall be subject to entry under the public land laws of the United States.'* 

It is contended by the counsel for the appellants that that proviso, 
and the provision of section 6 of the same act making it applicable to 
lands exceptèd from the grant and confirmation which had already 
been patented before the act was passed, had the eflfect of giving to 
land occupied by an actual settler at the date of the definite location 
of the road, and remaining in his possession or in the possession of 
his heirs or assigns at the time of the passage of the act, but which 
had been previously patented and the title to which was held by the 
patentée at the time it accepted the provisions of the act, the status 
of erroneously patented lands, which the patentée was obligated to 
relinquish or reconvey to the United States upon the demand of the 
Secretary of the Interior, and thê patent to which was subject to be 
canceled in a suit brought for thât purpose by the Attorney General 
pursuant to the authority and command of section 2 of the act of 
March 3, 1887, entitled "An act to provide for the adjustment of 
land grants made by Congress to aid in the construction of railroads 
and for the forfaiture of unearned lands, and for other purposes." 
24 Stat. 556, c. 376; 2 U. S. Comp. St. 1913, § 4896. Thèse conten- 
tions are combatted by counsel for the appellees ujpon grounds not now 
necessary to be stated of considered. It is not material to détermine 
whether the patent was or was not subject to cancellation if, because 
of a duly pleaded bar caused by lapse of time or otherwise, that 
relief, though the plaintiiï formerly was entitled to it, is not grant- 
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able in this suit, which was brought nearly thirty years after the 
patent was issued. 

[1-3] The right to a cancellation of the patent is barred by the Act 
of March 2, 1896 (29 Stat. 42; 2 U. S. Comp. St. 1913, § 4901), un- 
less there is something in the case to make that statute inappHcable to 
it. That act provides "that suits by the United States to vacate and 
annul any patent to lands heretofore erroneously issued under a rail- 
road or wagon road grant shall only be brought within five years from 
the passage of this act," that is to say, from March 2, 1896. The 
statute is appHcable to a patent to public land of the United States 
which was open to sale and conveyance through the Land Department, 
though the patent was subject to be declared void on the ground that 
the land patented was reserved or excluded from the grant under which 
the patent was erroneously issued ; and the lapse of the prescribed time 
before the institution of the suit to vacate and annul the patent gives 
to the patent the same effect against the United States that it would 
hâve had if it had been valid in the first place. United States v, 
Chandler-Dunbar Co., 209 U. S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881 ; 
United States v. Winona, etc., Railroad, 165 U. S. 463, 17 Sup. Gt. 
368, 41 L. Ed. 789. But it is insisted that the above-quoted proviso 
to section 2 of the Act of February 8, 1887, had the effect of prevent- 
ing the land in question, occupied as it was at the date of the definite 
location of the road and when the act was passed, being considered 
public land subject to sale and conveyance through the Land Depart- 
ment. To yield to this insistence, we think, would be going in the 
teeth of the express words of the proviso declaring that lands so oc- 
cupied "shall be subject to entry under the public land laws of the 
United States." The proviso had the effect of excluding lands so oc- 
cupied from the grant and confirmation made by the preceding part 
of the section, and it may be inferred that the purpose of such exclu- 
sion was to afford to the occupants of the lands the opportunity of ac- 
quiring them under the public land laws, if they possessed the quali- 
fications and took the steps requisite to entitle them to do so ; but noth- 
ing in the proviso indicates a purpose to give it the effect of a grant 
to the occupants, their heirs or assigns, of the lands so occupied, and 
its explicit language forbids the conclusion that land so occupied or 
settled upon was thereby deprived of the status of public land subject 
to entry under the public land laws of the United States, or that the 
mère fact of occupation gave to the occupant the right of one who had 
effectively entered the land, rather than of making it merely subject to 
entry. See Oregon & Cal. R. R. v. United States, 238 U. S. 393, 434, 
35 Sup. Ct. 908, 59 L. Ed. 1360. 

In this connection, the décision in the case of Northern Pacific Rail- 
way Co. v. United States, 227 U. S. 355, 33 Sup. Ct. 368, 57 L. Ed. 
544, was called to our attention. There is an obvious distinction be- 
tween the facts of that case and those of the case at bar. It was held 
in that case that the limitation which the statute created did not apply 
to a suit for the cancellation of a patent to land which at and prior to 
the date of the issue of the patent belonged, not to the United States 
as a part of its public domain, but to the Yakima IndianSj being part 
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o£ a réservation made by a treaty wîth them which was ratified many 
years before the patent issued. Land to which a tribe of Indians has 
a perfected right does not belong to the same category as land which 
by statute is exphcitly declared to be "subject to entry under the public 
land laws of the United States." We are of opinion that at the time 
of the issue of the patent the land in question was pubHc land of the 
United States which was open to sale and conveyance through the 
Land Department. 

[4] Another contention is that the fact that the sought for remedy 
of a cancellation of the patent was intended to inure to the benefit, 
not of the United States, but of an occupant of the land in question, 
or his heirs or assigns, renders the statute inapplicable to this suit. 
Nothing in the language of the statute gives any color to the claim 
that any suit brought by the United States to vacate and annul any 
patent to public land erroneously issued prior to the enactment under 
a railroad or wagon road grant was intended to be exempt from the 
bar which the statute created. It is apparent that the enactment évi- 
dences a purpose to restrict a vast power theretofore judicially recog- 
nized, and decided to bave been confided to the Attorney General, re- 
sorts to which had not been infrequent, and to control it by a statute 
of limitations having the effect of avoiding some of the evils that might 
be expected to resuit from an abuse of the power by a postponement 
of its exercise until by lapse of time those claiming under a patent 
might be deprived of the means, perhaps available at an earlier date, 
of combating a charge that it was procured by fraud or was errone- 
ously issued. United States v. San Jacinto fin Co., 125'U. S. 273, 
8 Sup. Ct. 850, 31 L. Ed. 747. There had been notable instances bf 
the exercise of this power by the Attorney Generar for the exclusive 
benefit of private parties asserting prior claims to the land involved, 
which the government was under some duty to protect. United States 
V. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 L. Edi 121 ; United States 
V. Missouri, K. & T. R. Co., 141 U. S. 358, 12 Sup. Ct. 13, 35 L. Ed. 
766; Germania Iron Co. v. United States, 165 U. S. 379, 17 Sup. Ct. 
337, 41 L. Ed. 754; United States v.Winona, etc., Railroad, 165 U. 
S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789. It may be supposed that such 
instances, as well as those in which the power had been invoked to 
protect some public interest or title, had effect in bringing the law- 
makers to a realization of the propriety of restricting the power by 
an explicit statute of limitations, appHcable specifically to a suit by the 
United States to vacate and annul a land patent, whether the suit is 
or is not one in which, because the only interest or right sought to 
be protected is that of a private party, some other bar or défense avail- 
able against such party could successfully be set up. At any rate, 
we are of opinion that the broad gênerai language of the statute for- 
bids the conclusion that it is inapplicable to such a suit as the one un- 
der considération. 

[5] The claims asserted by the bill and by the intervening pétitions 
that the land in question was held by the patentée and those claiming 
under it subject to a trust in favor of Wiley Terrell, his heirs or as- 
signs, involve the récognition of the patent as valid and that it effected 
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an extinguishment of the title and interest of the government in the 
land. If a trust in favor of an occupant of the land arose because 
of the circumstances attending the acquisition of the patent, the result- 
ing cause of action accrued, not to the government, but to the cestui 
que trust. The exercise of no governmental power was required to 
secure an enforcement of such a trust. The controversy to which 
the assertion of such a claim gives rise is one in which the government 
is not concerned, and in which private parties alone are interested, and 
the settlement of it properly may be left to personal Htigation between 
them. United States v. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 L. 
Ed. 121 ; Northern Pacific Railway v. Trodick, 221 U. S. 208, 31 Sup. 
Ct. 607, 55 L. Ed. 704. The conclusion is that the government has 
nothing to complain of in the decree appealed from, as each of the 
remédies its bill prayed for in the alternative was properly denied, 
any rîght it may hâve had to one of those remédies being barred by 
the limitation pleaded, and the other, assuming that it was not also 
.subject to the same bar, being one to which the government was not 
entitled because of its lack of interest in the claim asserted. 

What has been said disposes of the attack upon the decree except 
as to that part of it which adjudged against the claims asserted by 
the intervening pétitions and quieted the Gulf Lumber Company in 
its ownership and possession of the lands involved in the suit. That 
part of the decree might properly be the subject of complaint by 
the interveners if the effect of it was to deprive them of an interest 
in the land to which the évidence showed that they were entitled. 

[6, 7] The évidence tended to prove that Wïley Terrell lived on 
the land in question continuously from 1879 until long after the pas- 
sage of the act of Eebruary 8, 1887. If the patentée held the title 
to that land subject to a trust in favor of Wiley Terrell, that trust 
became enforceable by the latter certainly not later than April 20, 
1887, the date of the acceptance by the patentée of the provisions of 
the act just mentioned. He did nothing evidencing the assertion of 
such a claim, but on October 14, 1887, more than two years after 
the patent to the land had issued, he applied in the local land office 
to make a homestead entry of the land. That proceeding was pend- 
ing several years. Its pendency before a tribunal, the jurisdiction 
of which over the land had terminated by the issue of the patent before 
the proceeding was instituted (Bicknell v. Comstock, 113 U. S. 149, 
5 Sup. Ct. 399, 28 L. Ed. 962 ; Germania Iron Co. v. United States, 
165 U. S. 379, 17 Sup. Ct. Zi7, 41 L. Ed. 754), was without efifect 
upon the title which the patent passed, but was évidence of the fact 
that whatever possession Wiley Terrell had was not under a claim 
of ownership, but only under a daim of a prior right to acquire own- 
ership from the United States. In 1899 he made a homestead entry 
on a différent 160 acres, a patent to which was issued to him. In 1902 
or 1903 he made a verbal sale — what the sale was intended to em- 
brace, whether ail or a part of the land or only improvements on it, 
does not clearly appear — to one McCullough, who, before he made 
this purchase, had homesteaded 160 acres of land elsewhere and 
obtained a patent therefor. The sale to McCullough was followed 
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by his going on the land and occupying some of it — the extent of 
the occupation was not clearly shown — in person or by tenants, un- 
til 1909, when he sold his improvements to one Marchant, who never 
Hved on the land, and who sold to one O'Niell, through transfers 
from whom one of the interveners acquired possession of part of 
the land, and the other acquired possession of another part of it. 
They also claim under a quitclaim deed made by their father, Wiley 
Terrell, after his transfer to McCullough and while the latter was 
in possession. During ail this time the land was uninclosed, most of 
it being covered by virgin forest, and having not more than two 
small clearings on it, and was assessed for taxation to the successive 
holders of the record title, who paid taxes on it, and manifested their 
claim of ownership by such acts as might be expected of the owner 
of land mostly covered by virgin timber. It was not made to appear 
that either of the successive occupants asserted a claim différent from 
the one asserted by Wiiley Terrell. 

[8, 9] The foregoing récital discloses several obstacles in the way 
of the maintenance of the claims asserted by and in behalf of the 
interveners. If the land in the hands of the patentée or its assigns 
was chargeable with a trust in favor of Wiley Terrell by reason of 
the fact that he, being an actual settler, had a right, made by stat- 
ute superior to any possessed by the patentée, to acquire the land 
from the government, that trust became enforceable not later than 
April 20, 1887. It seems that the claim, if it was not otherwise ex- 
tinguished, must hâve become stale, or rendered unenforceable by 
lâches, as a resuit of the unexplained delay of more than a quarter 
of a century in asserting it against the holder of the record title ; and 
that in favor of the présent holder of that title, which, presumably 
influenced by the apparent abandonment of the trust claim evidenced 
by the nonassertion of it during the immediately preceding 20 years, 
acquired that title in April, 1907, by paying a valuable considération 
therefor, there is an estoppel on the interveners now to assert their 
claim. Osborne v. Altschul (C. C.) 101 Fed. 739; Holt v, Murphy, 
207 U. S. 407, 28 Sup. Ct. 212, 52 L. Ed. 271. But if at any time 
Wiley Terrell was entitled to acquire the land in question by a home- 
stead entry, he relinquished that right in 1899 by homesteading other 
land. After he took that step, he was without color of right to chal- 
lenge the action of the Land Department in patenting the land in 
question to the New Orléans Pacific Railway Company, or to claim 
that that land continued to be held in trust for him, or subject to 
his homestead right to it, and the rights of the patentée and its as- 
signs took precedence of any subsequently arising claim by an oc- 
cupant of a right to acquire the same land from the government. 
Love V. Flahive, 205 U. S. 195, 202, 27 Sup. Ct. 486, 51 L. Ed. 768; 
Moss V. Dowman (C. C.) 82 Fed. 810. The sale to McCullough in 
1902 or 1903 did not hâve the effect of conferring such a right. The 
assigner did not possess it, as, if he had ever had it, he had lost it 
by abandoning it, and the assignée was disqualified to acquire it 
as a resuit of his having aiready exhausted his privilège of home- 
steading land. As the immédiate predecessors of the interveners in 
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the occiipancy of the land did not possess the right claimed, their 
sales to the latter could not confer it on them. In short, the claims 
of the interveners are based upon asserted rights which, if they ever 
existed, had by abandonment ceased to exist years before either of 
the interveners had any connection with the land in question. Neither 
the pleadings nor the évidence in the case furnish any support for 
a claim that a right to the land has been acquired by an adverse pos- 
session of it. It Viras not made to appear that the interveners hâve 
any right or title to be prejudicially atïected by the decree com- 
plained of- 

As neither of the appellants has a just ground of complaint against 
that decree, it is afïïrmed. 

MAXEY, District Judge, was prevcntcd by ilhiess from partici- 
pating in the décision of this case. 



UNITED STATES et al. v. NEW ORLEANS PAC. RT. CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. October 3, 1816. Rehearing Denled 

November 4, 1916.) 

No. 2870. 

1. Adverse Possession iS=»S5(3) — Claim of Title — Evidence. 

Evidence held Insufficient to sliow thnt an occupant of land patented to 
another held the land or any part of it adversely under a claim of right 
for the requisite period. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dlg. §§ 503, 
688-090; Dec. Dig. <S=j85(3).] 

2. Vendok and Puechaseb <S=232(1) — Bona Fide Puechasebs — Notice of 

OcruPANT's Rights. 

Where an occupant of land patented to a rallrond company, though 
knowinjr th.'it it was "claimed as railroad !nnd" after an ineffeetive at- 
teiiii't to enter the land under the houiestead hiw, look no further action 
indicntins the iiH.sertion of a claim to the hiiid excciit to live on a part 
ot the tract in the niidst of the woods covering tlie rest, and returned and 
paid taxes oiily on his improveinents, purchasers of the record title were 
justified in believing that his occnpancy was that of a mère intruder. 

[Kd. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
540, 550, 551; Dec. Dig. ©=3232(1).] 

3. Adverse Possession tS=>CS — Claim of Ownersuip — Intehest. 

Mcre oceupancy of land, if unnccoiii|)anied hy any claim of ownershlp, 
no matterhow long coiitiniied, dncs not confer title. 

[Ed. Note. — For other cases, see Adverse l'ossessioa, Cent. Dig. §S 387- 
393 ; Dec. Dig. <®==6S.] 

4. Public Lands <g=>128 — Patents — Trusts — I>aciies. 

The clîjiin of an oecuiiant of hiud patented to another, claiming the 
benelicial ownershlp of the land on the theory that the title passlng from 
the govemmeut hy the issue of the i)ateut enured to his heneiit, Is cog- 
nlzable only in equity, and is subject to the: équitable défenses of stale- 
ness and lâches. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. S 344; Dec. 
Dig. «=>X28; Trusts, Cent Dlg. § 101.] 

■~ ■ ' — ' " ■ '—^. -^ '-' — i' ' ' u' 

^=>For other cases «ee same topic & KEY-NUMBER ir ail Key-Numbered Digest» & Indexe* 
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6. Public Lands <3=>128 — Patents — Tbusts — Lâches. 

In the case of such an Implied or constructive trust, nnless there bas 
been a fraudulent concealment of the cause of action, lapse of time Is as 
complète a bar In equity as at law, and, independently of any statute of 
limitations, a court of equity déclines to assist one who has slept upon 
his rlghts and shows no excuse for hls lâches. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. § 344; Dec. 
Dlg. ®=>128.] 

6. Public. Lands <S=>128 — Patents — Trusts — Lâches. 

In April, 1887, a railroad company accepted the provisions of Act Feb. 
8, 1887, c. 120, 24 Stat. 391, confirmlng to It land previously granted to Its 
assigner, but providlng that lands occupled by actual settlers at the date of 
the deflnlte location of the road and stlU In thelr possession or the posses- 
sion of thelr helrs and asslgns should be excepted from the grant and be 
subject to entry under the publie land laws. A portion of the land pre- 
viously patented to the railroad company was then occupled by the In- 
tervener. The railroad company had previously sold a part of sùch land 
and approprlated the proceçds to Its own use, and soon afterwards dis- 
posed of the rest of the land, and the successive holders of the record 
title thereafter dealt openly wlth the land as thelr own wlthout admlt- 
ting that the intervener had any bénéficiai Interest In It or in the pro- 
ceeds of sales. They had the land regularly assessed to them and regu- 
larly paid the taxes thereon. Xhough the Intervener knew the facts, and 
though the conduct of the holders of the record title was dlsclosed by 
publie records, thç Intervener took no action to enforce hls clalm for 
over 25 years, but contlm^ed to llve on a small part of the land In the 
midst of the woods covering the remainder of the land. Held that, 
If the railroad company when it acqulred the légal title held it In trust 
for the intervener, the resulting rlght of action to enforce such trust 
aecrued In 1887 and was barred by the intervener'» inexcusable lâches. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. S 344; Dec. 
Dlg. <g=jl28; Trusts, Cent. Dlg. § 101.] 

Appeal from the District Court of the United States for the District 
of Louisiana ; Aleck Boarman, Judge. 

Suit by the United States against the New Orléans Pacific Railway 
Company and others, in which Stephen N. Grant intervened. From a 
decree in favor of défendants, complainant and the intervener appeal. 
Affirmed. 

Geo. Whitfield Jack, U. S. Atty., and Robert A. Hunter, Asst. U, S. 
Atty., both of Shreveport, L,a. 

Don E. So Relie, of Many, La., for appellant intervener. 

H. H. White, of Alexandria, La., James G. Palmer, of Shreveport, 
La., F. G. Hudson, Jr., of Monroe, La., and Mark Norris, of Grand 
Rapids, Mich., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. This case in its pleadings and évidence 
and in the decree rendered is very similar to the case of United States, 
Newton B. Terrell, and Elijah W. Terrell v. New Orléans Pacific 
Railway Company & Gulf Lumber Company, 235 Fed. 833, — - C. C. A. 

(présent term, U. S. C. C. A., 5th Circuit). It is unlike that 

case in that the intervener in this case, Stephen N. Grant, who com- 
menced to live on part of the land in question in 1886, foUowing a 

4=9For other cuM ••• sam* topic & KEY-NUMBER In ail K«r-Numbered Dlgests & Indexe» 
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verbal purchase from one Killen, who had lived on the land since 1880, 
of the latter's "improvements and claim," continued to live there up 
to the time of the flHng of the bill, was qualified to make a homestead 
entry, and has not homesteaded other land. For support of the part of 
the decree appealed from which denied relief to the government, it is 
enough to refer to the ruling made in the case above cited. 

[1, 2] As to the part of the decree which rejected the demand of 
the intervener and qiiieted the W. P. Pickering Lumber Company and 
the Southland Lumber Company in the ownership of the parts of the 
160 acres in question claimed by those companies, respectively, the fol- 
lowing facts disclosed by the record are deemed to hâve some perti- 
nency : By three deeds made and duly recorded in 1886, 1888, and 1889, 
respectively, the patentée sold and conveyed différent parcels, together 
embracing the 160 acres in question, to three individuals, through 
whom, by mesne conveyances, ail duly recorded, the title conferred 
by the patent was acquired by the two lumber companies mentioned by 
warranty deeds made in 1902 and 1903, respectively, each of which 
companies paid at the time of its purchase a fair price for the land 
so conveyed to it. Since the date of the patent, March 3, 1885, the 
successive holders of the record title to the land in question hâve had 
it regularly assessed to them and hâve regularly paid the taxes due 
thereon up to the présent time. From 1880 to 1885, inclusive, Killen had 
assessed to him the improvements on the land and paid taxes thereon 
for those years. From 1890 to 1914, inclusive, the intervener had the 
improvements assessed to him and paid taxes thereon for those years. 
According to his own statement, his intention relative to the land when 
he moved on it foUowing his purchase from Killen was to make it his 
home and to acquire it under the homestead law if he could. i 

There is nothing in the record to indicate that at any time prior to 
the filing of his intervening pétition he claimed to be the owner of the 
land. In the latter part of 1890, more than five years after the issue 
of the patent, and after the patentée had sold and conveyed its inter- 
est, he filed in the local land office an application to enter the land un- 
der the homestead law. After that ineffective proceeding ended, he 
took no further action indicative of the assertion of any claim beyond 
merely continuing to live on the land until he filed his intervening péti- 
tion in this case. A tract of something over 30 acres, some of it land 
not embraced in the 160 acres in question, has been cleared for many 
years. The improvements, consisting of a "common rough house" of 
six rooms, and some outhouses, are located on this clearing. On an- 
other part of the 160 acres a tract of about 2 acres was cleared and 
inclosed within a year or two before this suit was brought. Within a 
year after the intervener moved on the land following his purchase 
from Killen, he, as stated by himself in his testimony, learned that it 
was "claimed as railroad land." The claim that the railroad company 
and the other successive holders of the record title held that title, 
not as the bénéficiai owner of the land, but in trust for the intervener, 
was, so far as anything in the record discloses, made by him for the 
first time when he filed his intervening pétition in this case. There 
is no suggestion in the pleadings in the case that the right to the land 
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of the holders of the record title had been lost by another's adverse 
possession of it for the time required to effect that resuit. 

[3] The intervener cannot sustain a complaint against the decree 
appealed from on the ground that the évidence showed that he had 
acquired a right to the land by an adverse possession of it. Mère oc- 
cupancy of land, if unaccompanied by any claim of ownership, no 
matter how long continued, does net confer title. Sharon v. Tucker, 
144 U. S. 533, 12 Sup. Ct. 720, 36 L. Ed. 532 ; Jasperson v. Scharni- 
kow, 150 Fed. 571, 80 C. C. A. 373, 15 L. R. A. (N. S.) 1178, and 
note; 2 Corpus Juris, 125. Certainly the intervener's conduct was 
not such as to notify parties seeking information upon the subject that 
he held the land or any part of it adversely and not in subordination 
to any title or claim of another. His effort to acquire the land under 
the homestead law, though made in a tribunal the jurisdiction of which 
over the land was terminated by the issue of the patent before that 
tribunal was resorted to, was a distinct admission that he was not 
the owner. It was not made to appear that his intention with référ- 
ence to the land underwent a change after that abortive proceeding 
ended. In the absence of other évidence of a change in the character 
of the intervener's possession, the fact that there was no change is 
persuasively indicated by his continuing to return and pay taxes on im- 
provements only, and also by the circumstance that he is now in court 
praying that, by a cancellation of the attacked patent, he be afïorded 
the opportunity to acquire ownership of the land under the homestead 
law. The évidence leaves it in doubt whether either of the successive 
holders of the record title was aware that any one was living on the 
land. If the facts as they existed at the time of and shortly prior to 
the purchases of the two défendant lumber companies were known 
to the représentatives of those companies, they were such as were cal- 
culated to lead one contemplating a purchase from the holders of the 
record title to the conclusion that the intervener's occupancy of a part 
of the tract, in the midst of the woods which covered the remainder 
of it, was that of a mère intruder, who set up no claim of owi -.bip 
and whose conduct indicated an abandonment of the ohly claim he had 
ever made of a right to acquire ownership, which many years before 
he had ineiîectively asserted in a tribunal which was without jurisdic- 
tion to enforce the claim, if it ever waB a valid one. We conclude that 
it satisfactorily appears from the évidence that the intervener did not 
hold the land in question or any part of it adversely under a claim 
of ownership for the period requisite to confer title, and, further, that 
his conduct was such as was calculated to lead one in the position of 
the défendant lumber companies, prior to their purchases, to the con- 
clusion that his occupancy of a part of the land was of a kind that 
prevented its being an obstacle to the acquisition of ownership of the 
entire tract by a conveyance from the holder of the record title. 

[4-6] We corne now to a considération of the claim that in equity 
the intervener was entitled to the bénéficiai ownership of the land, 
and that this right of his is still enforceable by a decree adjudging 
that those having the record title hold in trust for his use and benefit. 
The theory of this claim is that, at the time of the issue of the pat- 
ent, the intervener had acquired such a right to the land that the 
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title which passed from the government by the issue of the patent 
inured in equity to his benefit and was there enforceable against the 
patentée and any subséquent holder of such title not protected as a 
iDona fide purchaser for value without notice of the equity or hy 
an estoppel effective against the claimant of the equity. The claim 
does not imply that the ownership of the holder of the légal title is 
or has been assailable at law. Silver v. L,add, 7 Wïall. 219, 228, 19 L. 
Ed. 138; Burke v. Southern Pacific R. R. Co., 234 U. S. 669. 675, 
34 Sup. Ct. 907, 58 L. Ed. 1527; Svor v. Morris, 227 U. S. 524, 33 
Sup. Ct. 385, 57 L. Ed. 623. It is not cognizable elsewhere than 
in a court of equity, and is subject to the équitable défenses of stale- 
ness or lâches. The claimant's lack of due diligence in asserting 
the claim against a holder of the légal title who does not acquiesce 
in its validity renders it unenforceable in equity. In the case of such 
an implied or constructive trust, unless there has been a fraiidulent 
concealment of the cause of action, lapse of time is as complète a bar 
in equity as at law, and, independently of any statute of limitations, 
a court of equity déclines to assist one who asserts such a claim, if 
he has slept upon his rights and shows no excuse for his lâches in 
asserting them. Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 
L. Ed. 718. 

Assuming that the circumstances attending the acquisition of the 
légal title by the patentée were such as to give rise to a trust in 
favor of the intervener, the resulting right of action accrued not 
later than April, 1887, when the patentée accepted the provisions of 
the act of Congress of February 8, 1887. Before the date of such 
acceptance the patentée had already sold part of the land in dispute, 
and, as it may bç inferred, had appropriated the proceeds of the 
sale to its own use. The rèst of the land was similarly disposed of 
by the patentée before the end of 1889. The subséquent successive 
holders of the title conferred by the patent in like manner openly 
dealt with the land as their own, obviously not admitting that the 
intervener had any bénéficiai interest in it or in the proceeds of the 
successive sales of it. Within a very short time after the trust, if it 
ever existed, became enforceable, the intervener learned of the facts 
which he now claims gave him an équitable right of action, and the 
conduct of the holder of the record title, not concealed, but con- 
temporaneously disclosed by public records, evidenced a distinct ré- 
pudiation of the alleged trust relation, which entitled the intervener 
to immédiate relief and opened the door to the défense of lâches. Pat- 
terson v. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214. The 
intervener took no action then to make known or enforce the claim 
now asserted, and allowed more than a quarter of a century to elapse 
before he presented the claim in a court of equity. During ail that 
time the land, except the two cleared tracts above referred to, re- 
mained uninclosed and covered with virgin timber, ail of it was open- 
ly dealt with as their own by the successive holders of the légal title, 
and, though the intervener lived on and used a small part of it, the 
circumstances attending his connection with the land continued ta 
be such as to négative a conclusion that he was setting up a claim 
that he had acquired the bénéficiai ownership of the whole or any 
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part of ît. We think nothing more than a statement of thèse facts 
is required to support the conclusion reàched, that the évidence con- 
clu sively shows that the intervener was guilty of such inexcusable 
lâches as to make now unenforceable the équitable daim which he 
asserts, however well founded that claim once may hâve been. 

It follows from the conclusions above stated that neither of the 
appellants has a tenable ground of complaint against the decree ap- 
pealed from. 

That decree is affirmed. 

MAXEY, District Judge, was prevented by illness from partici- 
pating in the décision of this case. 



TJNITBD STATES et al. v. I^HW ORLEANS PAC. RY. 00. et al. 
(three cases). 

(Circuit Court of Appeals, FIfth Circuit. October 3, 1916. Reliearing Denlea 

November 4, 1916.) 
Nos. 2852, 2864, 2865. 

Appeals from the District Court of the tJnlted States for the Western Dis- 
trict of Ix)uisiana ; Aleck Boarman, Judge. 

Sults by the United States against the New Orléans Pacific Eallway Com- 
pany and another, in which Mrs. M. Caroline Hughes and another intervened 
by the United States against the New Orléans Pacific Bailway Company and 
others, in which Mrs. Joséphine Brown intervened, and by the United States 
against the New Orléans Paciflc Eallway Company and another, in which 
William R. Turner intervened. Decrees for défendants, and complainant and 
interveners appeal. Afiirmed. 

In No. 2852: 

Geo. Whitfield Jack, U. S. Atty., and Robt. A. Hunter, Asst. U. S. Atty., both 
of Shreveport, La., for appellants. 

H. H. White, of Alexandrla, La., F. G. Hudson, Jr., of Monroe, La., and 
Mark Norris, of Grand Raplds, Mich., for appellees. 

In No. 2864: 

Geo. Whitfield Jack, U. S. Atty., and Robt. A. Hunter, Asst. U. S. Atty., 
both of Shreveport, La., and S. M. Atkinson, of Mansfleld, La., for appellants. 

H. H. White, of Alexandrla, La., F. G. Hudson, of Monroe, La., James George 
Palmer, of Shreveport, La., and Mark Norris, of Grand Eaplds, Mich., for 
appellees. 

In No. 2865: 

Geo. Whitfield Jack, U. S. Atty., Robert A. Hunter, Asst. U. S. Atty., and 
Sidney I. Foster, ail of Shreveport, La., for appellants. 

F. G. Hudson, Jr., of Monroe, La., James, Geo. Palmer, of Shreveport, La., 
and Mark Norris, of Grand Rapids, Mich., for appellees. 

Before PARDEE and WALKBR, Circuit' Judges, and MAXEY, District 
Judge. 

PER CURIAM. For reasons stated in the opinions rendered in the cases 
of tlnlted States and Newton B. Terrell et al. v. New Orléans Paciflc Rail- 

way Co. et al., 235 Fed. 833, C. C. A. - — , and of United States and Stephen 

N. Grant v. New Orléans Pacific Eailway Co. et al., 235 Fed. 841, C. C. A. 

(présent term, U. S., C. C. A., 5th Circuit), the decree appealed from In 

eaçh of the three above-mentioned cases is affirmed. 

MAXEY, District Judge, was prevented by illness from partleipatlng In 
the décision of thèse cases. 
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BACKUS, Commissioner of Immigration, v. OWB SAM GOON. 

E3x parte OWB SAM GOON. 

(Circuit Court of Appeals, Nlnth Circuit October 9, 1916.) 

No. 2702. 

1. Aliens ■g=>32(2) — Déportation — Atjthoeitt or Secbetabt of IiABob. 

As Chinese Exclusion Act Sept. 13, 1888, c. 1015, 25 Stat. 476, vests 
authority to déport Chinese persona only In United States courts, Judges 
and commlssloners therebf, the only authority possessed by the Secretary 
of Labor to déport an allen, though he be a Chinese person, Is based on 
Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898. 

[Ed. Note. — Ftor other cases, see Aliens, Dec. Dig. iS=»32(2).] 

2. Aliens <S='32(2) — Dkpoetation — Authobity of Secbetaky of Labob. 

tJnder Immigration Act Feb. 20, 1907, authorlzing the Secretary of Labor, 
when satisfied that an allen Is subject to déportation under the provisions 
of the act or some other law of the United States, to cause such allen 
wlthln three yfiars after landlng or entry to be taken into custody and 
deported, the Secretary of Labor ean order déportation of an allen only 
wheii he bas entered the United States wlthln a perlod of three years 
precedlng Us arrest by immigration authorities. 

[Ed. Note. — For other cases, see Aliens, Dea Dig. <S=>32(2).] 

3. Aliens <©=32(9) — Dbpoetation — Pétition fob Habeas Oobpus — Judgment 

— Construction. 

A demurrer to the pétition of a Chinese person for habeas corpus to 
obtain release from imprisonment, under an order of the Secretary of 
Labor dlrectlng bis déportation, was overruled on the ground that the 
évidence on the hearlng by the immigration authorities was Insufflcient 
to show that the Chinese person had entered the United States in viola- 
tion of law. The opinion of the District Court, after reclting that in 
proceedlngs under Chinese Exclusion Act, the allen was entltled to hear- 
lng before the courts, further stated that, though the courts could not 
prescribe the ruies for admission of évidence by immigration authorities, 
nevertheless the évidence offered was Insuflaclent. Heldt, that the judg- 
ment was not subject to attack on the theory that the demurrer was over- 
ruled solely on the ground that the warrant of déportation was in viola- 
tion of Chinese Exclusion Act, and not that It was in violation of Immi- 
gration Act. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. | 94; Dec. Dig. 
(S=>32(9).] 

4. Aliens <@=>44 — luMiaBATiON — ^Iuuiqbation Authorities — Kiqht to Admin- 

ISTEB Oath. 

Whlle Immigration Act Feb. 20, 1907, § 24 (Comp. St 1913, § 4273), au- 
thorlzes immigration officers to admlnlster oaths and take and consider 
évidence touchlng the rlght of aliens to enter the United States, an immi- 
gration Inspector Is not authorized to admlnlster an oath to take évidence 
in. a proceedlng for the déportation of an allen. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. SI 102-104; Dec. 
Dig. «=944.] 

5. Evidence <S=p78 — Best Evidence Rule — Pbesumptiok. 

Where the best évidence which mlght be produced is not offered, tbere 
is a presumption that such évidence, if produced, would Iiave been un- 
favorable. 

[Ed. Note.— For othar cases, see Evidence, Cent Dig. {{ 98, 100 ; Dec. 
. «=»78.] 

^soVoT Other cases see same toplc ft KBT-NUMBER in ail Key-Numbered Dlgests A Indexe* 
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6. Aliens i©=332(8)^Deportation — Rigiit to Ordek. 

Tlie Seeretary (>t Labor cannot order the déportation of an allen on 
the ground tliat lie entered in violation of Immigration Act, where the 
judginent is based on mère conjecture. 

[Ed. Note. — For otlier cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
©=32(8).] 

7. Aliens i©=32(13) — Immigkation — Oedeb oi" Immigration Authobitibs — 

Province of Courts. 

While the conrts cannot review the évidence on which the immigration 
authorities ordered the déportation of an alien on the ground that he was 
in the United States in violation of Immigration Act the courts may cou- 
slder the jurisdictlonal question* of whether tliere is évidence to support 
the finding of tlie immigration authorities. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. 
<S=32(13).] 

8. Aliens <S=32(8) — Déportation — Procebdings — Evidence. 

In a proceeding to déport petitioner, a Chinese laborer, who came to 
the United States in 1873 or 1,874 and reglstered and received a certlflcate 
as a Chinese laborer in 1894, on the ground that he was in Mexico withln 
three years of the Institution of the proceedings, and must hâve entered 
the country within that tlme, the only évidence that petitioner had been 
in Mexico was récognition by a résident of tliat country of petitioner's 
photograph. The Mexican résident was not produced, his évidence being 
taken by an immigrant inspecter. The rules of the Department of 
Labor require the best évidence which can be obtained to I '^ seeured in 
proceedings for the déportation of aliens and provide for orougli in- 
vestigation, and though much more satlsfactory évidence migut vvell hâve 
been seeured, it was not produced, but an order for déportation was en- 
tered. Hcld that, though petitioner was found in Arizona concealed in a 
refrigerator car, there was not sufficient évidence to sustain the order for 
déportation on the ground that within three years of the institution of 
the proceeding he had entered from Mexico in violation of Immigration 
Act. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
<S=32(8).] 

Appeal from the Di.strict Court of the United States for the Kirst 
Division of the Northern District of CaHfornia; Maurice T. Dooling, 
Judge. _ ' ■ , _ 

In the matter of the pétition of Owe Sam Goon for a writ of habeas 
corpus, directed against Samuel W. Backus as Commissioner of Im- 
migration at the Port of San Francisco. From an order granting 
the writ and directing the discharge of petitioner (230 Fed. 654), fe- 
spondent appeals. Affirmed. 

Owe Sam Goon, a native of China, came hère in 1873 or 1874. In Mârch, 
1894, he was duly registered under Act May 5, 1892, e. 60, 27 Stat. 25 (Comp. 
St. 1913, §§4315-4323), and received his certificate as a Chinese laborer resid- 
ing in Sacramento, Cal. He was arrested In Tueson, Ariz., on Febi-uary 19, 
1915, having.been found in a refrigerator car of the Southern Paciiic Company 
arriving from the East. The case was heard by the immigilant inspector, 
und he was held for déportation to China on the theory that he had recently 
entered the United States from Juarez, Mexico, in violation of section 7 of 
the Chinese Exclusion Act of September 13, 1888 (Comp. St. 1913, § 4308), being 
a Chinese laborer who falled to produce to thé proper office* the return cer- 
tificate required by said section, and that he entered in violation bf .section 36 
ot.fke Imipigration Act of February 20, 1907 (Comp. St. 1913, § 4285). 

Section 13 of the Act of September 13, 1888 (25 Stat. 476, 479 [Comp. St. 
1913, § 4313]), provides, in part, as follows: "That any Chinese person, or 

Ê=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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person of Chinese descent, found unlawfuUy in the United States, or Its terri- 
tories, may be arrested upon a. warrant Issued upon a complaint, under oatli, 
filed by any party on behalf of tlie United States, by any justice, judge, or 
commissioner of any United States court, returnable before any justice, judge, 
or commissioner of a United States court, or before any United States court, 
and when convicted, upon a hearing, and found and adjudged to be one not 
lawfully entitled to be or remaln in the United States, such person sliall be 
removed from the United States to the couiitry whence he came. But any 
such Chinese person convicted before a commissioner of a United States 
court may, within ten days from such conviction, appeal to the judge of the 
district court for the district." 

Section 20 of the Immigration Act of Feb. 20. 1007(34 Stat. 898), as amend- 
ed by the Acts of March 20, 1910 (3ti Stat. 26.3, c. 128), and March 4. 1913 (3T 
Stat. 736, c. 141; Comp. St. 1913, § 4269), provides: "That any allen who shall 
enter the United States in violation of law * * * shall, upon the warrant 
of the Secretary of ILabor, be taken into custody and deported to the eountry 
whence he came at any time within three years after the date of his entry 
into the United States." 

Section 21 (section 4270) provides, in part, as follows: "That in case the 
Secretary of Labor shall be satisfled that an alien bas been found in the 
United States in violation of thls act, or that an alien is subject to déporta- 
tion under the provisions of thls act or of any law of the United States, he 
shall cause such alien within the period of three years after landlng or entry 
therein to be taken into custody and returned to the eountry whence he came." 

Section 36 (section 4285) pro vides, in part, as follows: "That ail allens 
who shall enter the United States except at the seaports thereof, or at such 
place or places as the Secretary of Labor may from time to time deslgnate, 
shall be adjudged to hâve entered the eountry unlawfully and shall be de- 
ported as provlded by sections twenty and twenty-one of thls act." 

The hearing of the case was had before the immigrant inspector in Tucson, 
Ariz. The only évidence that the government produced tendlng to prove that 
Owe Sam Goon had entered the United States within three years from Juarez, 
Mexico, was the stateuient of one l'ascual Carrion, of Juarez, Mexico. The 
statement was made to an Immigrant Inspector at El Paso, Tex., and purport.'i 
to bave been made under oath ; but by whom the oath was admlnlstered does 
not appear. It will be assumed that what purports to be an oath was admlnls- 
tered by the immigrant inspector who conducted the examinatlon. This state- 
ment of Carrion was to the effect that he had seeii Owe Sam Goon a number of 
times in a laundry at .Juarez, the last time being in August or Septembèr of 
1914. The identification was made by means of a photograph of the ac- 
cused taken in Tucson, Ariz. It was not made in the présence of the accused, 
uor was Carrion's statement made in his présence, nor upon notice that it 
would be made, and no oppprtunity glven the accused to cross-examine Carri- 
on concernlng the statement. Subséquent to this statement, tlie accused was 
delivered into the custody of the Commissioner of Immigration at San Fran- 
cisco, and on March 9, 1915, a warrant of déportation was issued by the As- 
sistant Secretary of Labor by which it was ordered that the accused be de- 
ported to China in aecordance witli section 21 of the Immigration Act. 

Pétition for a wrlt of habeas corpus was thereafter presented to the Dis- 
trict Court by one Ow Seong, praylng th« discharge of the prlsoner from the 
custody of the Commissioner of Immigration, the appellant hereln. On June 
8, 1915, an order was entered by the District Court dlscharglng the prlsoner 
from the custody of the appellant. The Commissioner of Immigration appeals. 

John W. Preston, U. S. Atty., and Caspar A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant. 

Joseph P. Fallon, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROWi, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1,2] 
1. It is clear that whatever authority is possessed by the Secretary of 
235 F.— 54 
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Labor to déport aliens f ound in this country is derived f rom the Im- 
migration Act of February 20, 1907, c. 1134 (34 Stat. 898, 908), and 
not from the Chinese Exclusion Act of September 13, 1888, c. 1015 
(25 Stat. 476), which vests such authority only in United States courts, 
and justices, judges, and commissioners thereof. This authority is 
possessed by the Secretary o£ Labor only when he shall hâve been 
satisfied that an alien is subject to déportation under the provisions 
of the Immigration Act or some other law of the United States, and 
in such case "he shall cause such alien withîn the period of three 
years after landing or entry therejn to be taken into custody and 
returned to the country whence he came." The jurisdiction of the 
Secretary of Labor is therefore made to dépend upon the fact that 
the alien bas entered the United States within the period of three 
years preceding his arrest by the immigration authorities. United 
States V. Wong You, 22? U.' S. 67, 69,70, 32 Sup. Ct. 195, 56 L. Ed. 
354; Low Wah Suev v. Backus, 225' U. S. 460, 466, 468, 32 Sup. 
Ct. 734, 56 L. Ed. 1165; Matsumura v. Higgins, 187 Fed. 601, 602, 
109 ce. A. 431. 

[3] In overruling the dèmurrer to the pétition, the lower court said: 

"This testimony was not taken In the présence of petitioner, but the wlt- 
ness Carrlon identlfled a photograph of petitioner as that of the man seen 
by him in the laundry at Juarez. 

"TJnder the Chinese Exclusion Act, a Chinese alien unlawfully in the coun- 
try is entitled to a hearing before a ■.■ommlssloner or judge, beforé he may 
be deported. At such hearing the ordlnary rules of évidence are generally 
applied. Under the Immigration Act, however, any alien may be deported 
after a hearing before the inimigration ofiicers at any time within three years 
after the date of his entry into the United States, if such entry shall hâve 
been in violation of law. The elaim hère is thaK:, as petitioner was identlfled 
as having been in Juarez as late as August or September of last year, he 
must hâve entered froni there In violation of law, as he did not enter through 
any of the Immigration channels. He was hot found on the Mexlcan border, 
and the only évidence that he had been out of the United States within the 
three years was the évidence of Carrlon, who did not see the petitioner him- 
self for thé purposes of identification, but only a photograph. 

"The court does not undertake to prescrlbe rules of évidence for the Immi- 
gration Department ; but in a case like the présent, where the very jurisdiction 
o€ the department dépends upon the establishment of a certain fact, which 
fact, when established, takes the allen's case out of the jurisdiction of the 
courts of the United States where it is plaeed by the Chinese Exclusion Law, 
the court is entitled to regard, not perhaps the welght of the évidence, but 
certainly the character of the évidence by which such a transfer of jurisdiction 
is effected. In the case at bar we hâve a Chinaman, résident of this country 
for 40 years, having a laborer's certiflcate entitling him to remain, who is 
not found near the Mexican border Une, and who is ôrdered deported, wlth- 
out being cohfronted by the Witness upon whose testimony the jurisdiction 
of the Immigration Department to make the brder dépends. 

"In my judgment, while affldavlts and ex parte statements, and statements 
not under oath, hâve been held admissible in proceedlngs by the Immigration 
Department looking to the exclusion or déportation of aliens, the right to re- 
main hère of a Chinese person so long a résident of the United States, and who 
is fortified by the possession of that évidence of his proper présence hère 
which the law requires, should not be made to dépend upon the fact that some 
résident of another country' not produced at the hearing bas identlfled a pho- 
tograph, when such identification Is the only thing which could deprive the 
alien of his right to be heard before a commissioner or judge, where such 
Identification would not be admissible as évidence at ail." 
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2. It îs contènded by appellant that, from the opinion above men- 
tioned, it is apparent that the lower court considered only the le- 
gahty of thé assistant secretary's finding in the warrant of déporta- 
tion that the ahen was in the United States in violation of section 7 
of the Chinese Exclusion Act, and either overlooked or ignored the 
finding that the alien was in the United States in violation of section 
36 of the Immigration Act. 

There is nothing in the opinion suggesting that the court either 
overlooked or ignored the finding that the alien was in the United 
States in violation of section 36 of the Immigration Act; on the con- 
trary, the décision is based upon the question of jurisdiction of the 
assistant secretary under that act. 

[4-8] 3. It is contènded that the fact that the witness Pascual Car- 
rion identified a photograph of the alien as that of a Chinaman he 
had seen in Mexico, when coupled with the fact that the alien was 
found in a refrigerator car at Tucson, Ariz., and failed to give a sat- 
isfactory account of himself when examined by the immigration au- 
thorities, was sufficient évidence to satisfy the Secretary of Labor 
that the alien had recently entered this country from Mexico; and 
the cases of Sibray v. United States, 227 Fed. 1, 141 C. C. A. 555, 
Jeung Bow v. United States, 228 Fed. 868, 143 C. C. A. 266, and 
Ex parte Wong Yee Toon (D. C.) 227 Fed. 247, are cited in support 
of the proposition that the hearing before the immigration authorities 
need not be conducted in accordance with the procédure and rules 
of évidence which are observed in the courts of law. 

But, as said by the court below : 

"Where the very jurisdiction of the department dépends upon the estab- 
lishment of a certain fact, which fact, when establlshed, takes the allen's 
case out of the jurisdiction of the courts of the United States where it Is 
placed by the Chinese Exclusion Law, the court is entltled to regard, not per- 
haps the weight of the évidence, but certainly the charaeter of the évidence 
by which such a transfer of jurisdiction is effected." 

The accused was arrested in Tucson, Ariz., on February 19, 1915. 
He was examined by the immigrant inspecter on February 20, 1915, 
and, in reply to questions propounded by the inspector, gave an ac- 
count of his résidence in California and Nevada from the date of 
his arrivai in San Francisco from China in 1873 or 1874 down to his 
departure from California some months previously. From that state- 
ment it appears that he had been employed at well-known places and 
by well-known persons in California, among others by the Governor 
of the State. He stated that he had been registered as a résident of 
Sacramento, Cal. This certificate, admitted as true by the govern- 
ment, was subsequently produced and shows that he was registered in 
Sacramento, Cal., in March, 1894, under the Act of May 5, 1892. 
This certificate was prima f acie évidence of his right to be in the 
United States. Moreover, his statement as to his various employ- 
ments in California was capable of easy vérification, if true, or con- 
tradiction, if not true. The absence of any such inquiry or examina- 
tion by the oificers, coupled with the certificate of résidence, carries 
the presumption that the statement was true. 
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A warrant of arrest having been îssued by the Assistant Secretary 
of Labor, the accused was again examined on Match 1, 1915, by the 
immigrant inspecter, when the examining officer introduced in évi- 
dence the statement of Pascual Carrion, and was asked the following 
questions : 

"Q. What, if anything, hâve you to say in answer to the testimony of tlie 
witness Tasqual Carrion to the efCect that you were In Juarez, Mexico, in 
Augvist or Sîeptember, 1914? A. If he states that he has seen me In Juarez, 
Mexico, what can I say? If he says he has seen me there, I eannot say any- 
thing else. 

"Q. Thën you don't deny that this witness dltl see you in Juarez, Mexico, 
in August or September, 1914? A. I hâve never been there, I don't Icnow the 
place. 

"Q. Dp you désire to offer any testimony in support of your claim that you 
hâve never been in Juarez, Mexico? A. No, I eannot offer any évidence or 
any witnesses." 

Further than his own déniai that he had ever been in Mexico, it 
was probably beyond his power to prove this négative ; but, on the 
other hand, if he had been working in a laundry on Noche Triets 
behind a carpenter and blacksmith shop in Juarez, Mexico, in August 
or September, 1914, as recited in the statement of Pascual Carrion, 
the fact was of easy proof by compétent testimony, and it should hâve 
been produçed. Section, 22 of the Act of February 20, 1907 (34 Stat. 
898 [Comp. St. 1913, § 959]), authorizes the Commissioner General 
-of Immigration, under the direction of the Secretary of Labor, to 
establish rules "not inconsistent with law" for carrying eut the pro- 
visions of the act. Under this authority, certain rules hâve been es- 
tablished for such service, among others rule 22 relating to the ar- 
rest and déportation of aliens on warrant. The rule, so far as perti- 
nent to the présent inquiry, is as f ollows : 

"Subdivision 1. Offlcers shall niaise thorougli investigation of ail cases 
where they are credibly informed or hâve reason to believe that a specified 
allen in the United States is subject to arrest and déportation on warrant. AU 
such cases, by whomsoever di^covered, shall be reported to the immigration 
officer stationed nearest the place where thê alien Is found to be. ■ 

"Subd...2. The application must state faets brlnging the alien within one or 
more of the classes subject to déportation after entry. The proof of thèse 
facts sliould be the best that can be obtained." 

The rule of law respecting évidence demands of a party seeking 
to establish a fact that he producc the best évidence available to him. 
Greenleaf on Evidence (16th Ed.) § 81 ; Wigmore on Evidence, § 1173 ; 
Jones on Evidence, vol. 2, § 212. And this is the identical rule pre- 
scribed by the Department of Labor for the exaniination of the case 
of an alien charged with being subject to arrest and déportation un- 
der the Immigration Act. Of course, this means that the best évi- 
dence must be proper évidence. Jones on Evidence, supra. 

The statement of Pascual Carrion recites that he was sworn — by 
whom, it does not appear — presumably by the examining inspector, 
but that officiai had no authority to administer an oath in this case. 
Whitfield V. Ranges, 222 Fed. 745; 749, 138 G. C. A. 199: Section 
24 of the Immigration Act p/-ovides that immigration officers shall 
hâve power to administer oaths and take and considér évidence touch- 
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ing the right of an alien to enter the United States. 34 Stat. 906. 
The inquiry in this case related to the déportation of the accused, and 
not to his right to enter the United States. He was in the United 
States, armed with a certificate of registration, and he denied that 
he had been eut of the United States since his registration in Sacra- 
mento, Cal, in March, 1894, at the same time accounting for his 
résidence in the United States since that time. 

But the statement of Carrion was not the best évidence if it had 
been made under an oath administered by an authorized officer. The 
identification of the accused was by means of a photograph ; it was 
not made in the présence of the accused, and the latter had no oppor- 
tunity to examine the alleged witness concerning the identification or 
statement. But whether or not the accused had been employed in 
a laundry in Juarez, Mexico, in August or September, 1914, must 
hâve been a matter of easy vérification or contradiction by the pro- 
duction of légal testimony, and the officers were employed for that 
purpose under a rule of the department requiring that the investiga- 
tion should be thorough. Moreover, the Commissioner General of 
Immigration, with the approval of the Secretary of Labor, had au- 
thority under section 22 of the Immigration Act to détail an immigra- 
tion officer to make the necessary investigation in Juarez, Mexico. 
The rule of évidence in this respect is that no évidence shall be ad- 
mitted which, from the nature of the case, supposes still greater évi- 
dence behind in the party's possession or power. Clifton v. United 
States, 45 U. S. (4 How.) 242, 247, 11 L. Ed. 957. The presumption 
in such case is that, if the légal testimony had been produced, it would 
hâve been unfavorable, if not directly adverse, to the case. Clifton 
V. United States, supra. 

The warrant of déportation recites that Louis F. Post, x\ssistant 
Secretary of Labor, has "become satisfied that the alien, Owe Sam 
Goon, who landed at an unknown port, subséquent to the Ist day of 
July, 1914, is subject to be returned to the country whence he came 
under section 21 of the Immigration Act approved February 20, 1907, 
being subject to déportation under the provisions of a law of the 
United States, to wit, the Chinese Exclusion Laws." The warrant 
f urther recites : 

"From proofs submltted to me, after due hearing before Immigrant In- 
spector Alfred E. Burnett held at Tucson, Ariz., I hâve become satisfled that 
the sald alien has been found In the United States in violation of the act of 
Congress approved February 20, liX)7, amended by the act approved March 
26, 1910." 

As has been stated, the Secretary of Labor is not authorized by 
law to déport aliens under the Chinese Exclusion Law, and there was 
no légal proof, nor was the best évidence attainable submitted which 
authorized him to déport the accused under the Immigration Act. 

But it is contended that, when the accused was arrested, he was 
unable to explain the circumstances connected with his présence in a 
freight car arriving at Tucson from the East. This fact may be a 
ground for some suspicion and possibly some conjecture as to where 
he came from; but mère suspicion or conjecture were not sufficient 
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upon which to base a judgment that transfers the exclusive jurisdic- 
tion to make the inquiry from the courts of the United States to the 
Department of Labor. As has been repeatedly stated, it is not our 
function to weigh the évidence in this class of cases; but we may 
properly consider the jurisdictional question of law whether there 
was évidence to sustain the conclusion that the accused was in the 
United States in violation of law and subject to déportation under 
section 21 of the Immigration Act. In the absence of the best évi- 
dence attainable to sustain the same, we may also conclude that the 
order of déportation was arbitrary and unfair, and subject to judi- 
cial review. United States v. Ju Toy, 198 U. S. 253, 260, 25 Sup. 
Ct. 644, 40 h. Ed. 1140; Chin Yow v. United States, 208 U. S. 8, 
12, 28 Sup. Ct. 201, 52 U. Ed. 369; In re Chan Kam, 232 Fed. 855, 
857, — r- C. C. A. , and cases therein cited. 

The casd of Wong Back Sue v. Connell, 233 Fed. 659, — C. C. A. 

, turned upon other questions than that of jurisdiction of the 

Department of Labor to issue the order of déportation under sec- 
tion 21 of the Act of February 20, 1907. It is not an authority ex- 
cept upon the questions there involved. 

It follows that the order appealed from, granting the pétition for 
a writ of habeas corpus herein, should be affirmed; and it is so or- 
dered. 
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(Circuit Court of Appeals, Seventli Circuit. June 28, 1916.) 

No. 2365. 

1. Shipping i®=>132(6) — Cabbiage of Goods— Actions — Evidexce-^S-uffi- 

CIENCY. 

In an action for damages arising ont of a sliipment of cofCee, tlie ques- 
tion, wlietlier tlie coffee after being wet in a storm of sucli magnitude as 
to constitute an act of God was of any value, held for the jury. 

[Ed. Note. — For otlier cases, see Shipping, Cent. Dig. § 487; Dec. Dig. 
®=>132(6).] 

ii. Shipping <S=3l30 — Caeriage of Goods — Cake — Act of God. 

After a ship has been overtaken by a storm that may be properly 
clas.sed as an act of God, it is the duty of the carrier to exercise at least 
reasonable diligence in endeavoring to save the goods shipped and prevent 
further loss. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 469, 470; Dec. 
DTg. €=»130.] 
3. Shipping ©=132(6)— Cabbiage of Goods — Actions— Evidence. 

In an action for damages arising out of a shlpment of coffee which 
was caught and wet in a storm of such magnitude as to amount to an 
act of God, the questions whether the carrier was négligent in falling to 
transport the coffee to Its destination, as vvell as in falling to talie Im- 
médiate steps to dry the coffee, held under the évidence for the jury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 487; Dec. Dig. 
<S=132(6).] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

0zsFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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Action by the McNeil Higgins Company against the Old Dominion 
Steamship Company. There was a judgment for défendant, and plain- 
tijflf brings error. Reversed and remanded. 

Action to recover damages arising ont of the shipment of a carload of 
coffee. Judgment for carrier upon dlrected verdict. 

On March 15, 1913, défendant received from plalntifif 279 bags of coffee 
of the alleged value of $10,000 to be carrled from New York to Chicago. The 
shipment passed from New York City to Newport News, Va-, and thence to 
Cincinnati, Ohio, and was there transferred to the Chesapeake & Ohio Rallroad 
Company to be carrled to plalntiff. On March 24th, at Peru, Ind., the ship- 
ment met the so-called Payton flood and windstorm. The top of the car was 
blown off, and the coffee was soaked by the rain from above and by water 
rlsing untll it entered the car. 

Plaintiff admits that the storm thus eneountered was extraordinary, unusual, 
and unprecedented, and constltuted what Is termed an "act o( God." Its 
action Is based upon carrier's alleged négligence after such catastrophe was 
eneountered. 

The défendant held the car at Peru from March 24th to April lOth, when It 
was taken back to Cincinnati where the coffee was offered for sale, but no 
bid was received. Ten days later it was taken to Chicago. 

Defendant's explanation for shipplng the car to Cincinnati was that ail évi- 
dences of the routing as well as the name of the consignée were destroyed In 
the flood, and in the opinion of its claim agent Clnclnnnati was a good cofCee 
market. Peru Is 120 miles from Chicago, and Cincinnati is 234 miles from 
Chicago. 

Plaintiff contends that the coffee was only partially damaged by the water 
at Peru, and that If the car had been promptly and properly cared fOr the 
damage would hâve been comparatively slight. Defendant's évidence tended 
to show that the cofCee was first offered for sale at Peru, that the shipment to 
Cincinnati was made as soon as possible, and that its Une from Peru to Chica- 
go was not open prior to Aprll lOth. Defendant's évidence also tended to 
show that the cofCee was utterly worthless before the water receded. 

The car reached Chicago April 24th and was rejected by plalntiff, and there- 
after sold by défendant at public auction to coffee dealers. The amount realiz- 
ed therefrom was $101.01 after paying ail frelght charges and expenses of 
handling. 

At the close of the trial the court continued the case for a day to permit 
plaintiff to furnish addltlonal proof that defendant's Une was open between 
Peru and Chicago at the time the shipment was made to Cincinnati. The 
court held the testimony offered failed to establish that fact. The request for 
addltlonal tlme in which to secure such proof was refused. 

Charles A. Butler, of Chicago, 111., for plaintiff in error. 
James Stillwell, Frank J. Loesch, R. W. Richards, and T. J. Sco- 
field, ail of Chicago, 111., for défendant in error. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Défend- 
ant contends that the District Court correctly directed a verdict in its 
favor for two reasons : (a) That the évidence conclusively established 
that the soaking which the coffee received before the water receded 
left it utterly valueless, and that subséquent delay, excusable or other- 
wise, resulted in no damage, (b) That the évidence conclusively show- 
ed the carrier was not guilty of any want of ordinary care after en- 
countering the storm. 

We are unable to agrée with the défendant on either proposition. 

[1] Whether the value of the coffee was totally destroyed by the 
rains at Peru and before the car could possibly be moved or the cargo 
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unloaded is hardly debatable. The car reached Perù March 24th. It 
left Peru April lOth. It left Cincinnati about April 20th and arrived 
in Chicago April 24th. If, thereafter, it brought the sum of $101.01 
over and above ail freight charges and expenses of sale in Chicago, 
it is inconceivable that the coffee was valueless when it left Peru. 

The testimony of plaintifï's witnesses was that the coffee would 
hâve depreciated in value by reason of the rain, but that, if it had 
reached a roaster within 3 or 4 days after being soaked, its value would 
hâve decreased only about 2 or 3 cents a pound; that, if it had 
reached a roaster 7 or 8 days after it had been submerged in water, 
there would hâve been a réduction in value of 3 or 4 cents a pound. 
Its invoiced price was 14% cents per pound. Indeed, it is obvions that 
the damage depended on the extent of the soaking and the promptness 
with which the coffee was properly cared for after being soaked. 

There also was compétent évidence showing that Chicago was the 
most available market for the sale of coffee, and was a larger and 
better coffee market than Cincinnati. 

While thèse conclusions were challenged by defendant's witnesses, 
we conclude that the question of any damages as well as the amount 
of damage was for the jury. 

[2, 3] The défendant, however, further contends that the évidence 
fails to show that it was guilty of any want of care after meeting this 
storm at Peru. We conclude that this question was also one for the 
jury. 

The duty of a carrier to use reasonable care to protect the shipper's 
property from damage, after the shipment bas been overtaken by a 
storm that may be properly classed as an act of God, is well estab- 
lished. Lang v. Pennsylvania R. Co., 154 Pa. 342, 26 Atl. 370, 20 
L. R. A. 360. 35 Am. St. Rep. 846; Black v. C, B. & Q. R. R. Co., 
30 Neb. 197, 46 N. W. 428, 4 R. C. L. § 191 ; Blvthe v. Denver & 
Rio Grande R. R. Co., 15 Colo. 133, 25 Pac. 702, 'il L. R. A. 615, 
22 Am. St.\ Rep. 403. Under such circumstances, a carrier iS' re- 
quired to exercise at least reasonable diligence in endeavoring to save 
the cargo, or to prevent further loss. 

When the plaintiff presented évidence that the car was consigned 
to Chicago, that the défendant shipped it from Peru back to Cincin- 
nati on April lOth and there held it until April 20th, and then shipped 
it to Chicago, and that Chicago was a larger and bettter market for 
coffee than Cincinnati, it established facts, which, if unexplained, made 
a prima f acie case of négligence against the carrier. 

True, the carrier attempted to meet thèse facts by showing that its 
affairs were in such chaotic condition due to the flood and thrçugh 
no fault of its own ; that the name of the consignée and the; place of 
destination were both lest unto it. But it appears that such informa- 
tion was obtainable, and whether the carrier was négligent in not 
promptly ascertaining the destination of the shipment and the riame 
of the consignée was for the jury. It affirmatively appears that such 
information was in the possession of the conductor of this train, who 
at ail times was in Peru. It appears that the conductor kept a train 
book which contained "about the same as a bill of lading," and gave 
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Chicago as the destination of the car. The car was in a train that was 
obviously routed from east to west. The carrier also had available 
the permanent records, kept at Newport News, Va., and such records 
showed the destination of the car in question. Finally, it appeared 
that the plaintiff frequently notified defendant's agent that he had a 
car of coffee on the way, and the représentative of the défendant 
notified plaintiff on April lOth (the day the car was shipped from 
Peru to Cincinnati) that said car was in the flood at Peru. Thèse facts 
certainly made a jury question of defendant's alleged neghgence in 
sending the car to Cincinnati without consignee's consent, and in fail- 
ing to notify plaintiff of the location and condition of the car. 

The défendant learned on the evening of March 24th that the top 
of the car was removed and that the coffee was certain to receive a 
soaking. Had the consignée been promptly notified of thèse facts, 
it is fair to assume that some arrangement might hâve been made to 
unload the car at Peru and avoid further loss. It appears that thcre 
was at least one concern in Peru engaged in roasting coffee. Even if 
there were none, there was no reason why consignee's représentatives 
might not hâve gone to Peru, only a distance of 120 miles, and per- 
sonally taken charge of the car. 

There is évidence in the record showing that the car in question 
could hâve been moved from Cincinnati to Chicago at a date earlier 
than April 20th. Defendant's employé admitted that he was instructed 
at Cincinnati on April 15th to forward the car to Chicago. Never- 
theless the shipment was delayed until the 20th, and no attempt to 
explain this delay was made. 

Again, it afifirmatively appears as an apparently uncontroverted fact 
that from and after March 26th the Wabash Railroad was carrying 
freight in and out of Peru toward Chicago. There is also évidence 
tending to show that freight was shipped out of Peru on defendant's 
lines in both directions as early as April 5th. It is true this évidence 
thus particularly referred to was neither conclusive nor in many re- 
spects undisputed or unexplained ; but the weight of the évidence, as 
well as the inferences arising therefrom, was for the jury. 

Other questions presented by the défendant bave been eliminated 
by a stipulation filed in this court. 

The judgment is reversed, and the cause remanded, with directions 
to the District Court to grant a new trial. 



CHICAGO & E. I. E. CO. y. COLLINS PRODUCE CO. 

(Circuit Court of Appeals, Seventh Circuit. July 25, 1916. Rehearing Denied 

September 27, 1916.) 

No. 2155. 

1. Carriebs tSsslSSCl) — Carriage of Goods — Interstate Commerce — Carmack 
Amendmbnt. 

Garfaaclv Ameudment to Interstate Commerce Act (Act Feb. 4, 1887, c. 
104, § 20, 24 Stat. 386, as amendeU by Act June 29, 1906, e. 3591, § 7, pars. 
11, 12, 34 Stat. 595 [Comp. St. 1913, § 85921), declaring that the initial 

â=3For other ca-seg see same toplc & KEY-NUMBER tu ail Key-Numbered Disests & Indexes 
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carrier shall be liable to the lawful holder oC the Mil of ladlng or re- 
ceipt for any loss, damage, or injury caused by It or by any Connecting 
carrier, does not Impose upon the shlpper the burden of establlshing. In 
a suit against the initial carrier, that the loss was in fact caused by the 
Initial or Connecting carrier, but merely extends the common-law liablUty 
of the initial carrier to aU losses, whether occurring on Its Une or that of 
a Connecting carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. jj 83&-844; Dec 
Dig. <S=»185(1).] 

2. Cabbiees ®=132 — Cabbiaob of Goods — ^Actions. 

In an action against a carrier for loss of goods, the shlpper Is not 
bound to show that the goods were loSt thrôugh any act of the carrier. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. {§ 578-582, 605 ; 
Dec. Dig. ®=j132.] 

3. Cabbiees <©=>119 — Cabbiaoe of Goods — Declabatioi^ of Maetial IjAW. 

The mère déclaration of martial law In a district wlU not relieve » 
common carrier operatlng therein of ail liability to the shlpper. 

[Ed. Note.— For other cases, sèe Carriers, Cent Dig. JS 523-530; Dec 
Dig. (g=5ll9.] 

4. Cabbiees ®=>215(1) — Caeeiage of Goods — liiABir-irr. 

Where martial law was declared in a flood district and at the sugges- 
tion and instigation of the carrier a shipment of chickens was appropri- 
ated by the mllltary authorltles, the carrier, having caused the appropria- 
tion, cannot defeat recovery by the shlpper on the ground that there was 
a confiscation. 

[Ed. Note.— For other cases, se© Carriers, Cent Dig- $ 923 1 Dec Dig. 
<S=>215(1).] 

i, Oakribrs <g=122 — Carbiaoe or Goods — Act of God. 

Where a shipment is caught in a flood of so unusual a character as to 
constitute an act of God, the carrier is not relieved of ail liability, but 
is bound to exercise reasonable diligence to save the shipment or prevent 
additional loss. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. {! 537, 538, 557-559 ; 
Dec. Dig. <Ê=»122.] 

6. Cabbiees <S=>132 — Caeeiage of Goods — Loss of Goods. 

Where goods are lost by a common carrier In transit, tbe carrier has 
the burden of showlng that the loss resulted from some cause for which 
the carrier was not responsible in law or by contract. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. fj 578-582, 605; 
Dec. Dig. <S=>132.] 

7. Cabbiees €i=»123 — Caeeiage or Goods — Act of God. 

Where goods are injured or a shipment lost through the Joint influence 
of the carrler's négligence and act of God, the carrier Is not relieved 
from liability. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. {§ 506, 507, 539- 
543; Dec Dig. <S!=>123.] 

8. Cabbiebs ®=»230(1) — Cabriage of Goods — Actions — Kvidshok — Jdbt Qxte»- 

MON. 

Whether a shipment of chickens in possession of a carrier which was 
caught in a flood and held up was confiscated by mllltary authorltles. 
martial law belng declared In the district, in such a manner as to free the 
carrier from responsibillty, held under the évidence for the jury. 

[Ed. Note.-^For other cases, see Carriers, Cent Dig. S 962 ; Dec Dig. 

«=>230(1).] 

fi=3For other cases see same topie & KHY-NUMBER In ail Key-Nuœbered Dlgests & Indexe» 
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9. Appéal and Erbob <Sï=>882(8) — Estoppkl — Beadiho Dépositions m Evi- 

dence. 

Where défendant read In évidence dépositions taken by plainttff, de- 
fendant cannot complain on appeal that the dépositions contained Incom- 
pétent and hearsay évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. gi 3597, 
S598; Dec. Dlg. <g=9882(8).] 

10. Cabbiebs <g=>228(l) — Caebiagb of Goods — ^Agents — Atjthority. 

The authorlty of the superintendent or assistant superintendent of a 
division of a railroad company to blnd the company In dlsposing of a 
shlpment of chickens, stopped In transit by a flood, can be Inferred with- 
out other évidence. 

[Ed. Note. — For other cases, see Caxrlers, Oent. Dlg. §{ 957, 958; Dec. 
Dlg. (g=»228(l).] 

11. Cabbiebs iS=228(3) — Cabbiagb of Goods — Actions — ^Evidence. 

Where, pursuant to the Mil of ladlng requlrlng présentation of clalm 
before suit, a shlppèr presented his claim for poultry lost in transit, the 
clalm in an action therefor Is admissible in évidence to show compllance 
with the Mil of ladlng though setting forth the price of the poultry. 

[Ed: Note. — For other cases, see Carriers, Cent Dig. { 960; Dec Dlg. 
«=228(3).] 

In Error to the District Court of the United States for the Eastem 
District of Illinois. 

Action by the CoUins Produce Company agâinst the Chicago & 
Eastem Illinois Railroad Company. There was a judgment for plain- 
tiff, and défendant brings error. Afïirmed. 

The Collins Produce Company, défendant in error, herein called "plalntlff," 
brought suit àgalnst the Chicago & Eastem Illinois Railroad Company, plaln- 
tlff in error, hérein called "défendant," for damages occasloned by the loss 
of a car of chickens. Verdict and judgment for plalntlff for $4,125.82, 

Plalntlff shlpped a car of chickens from Cypress, 111., for Newark, N. J., 
taklng defendant's Mil of ladlng therefor. The shlpment left Cypress March 
21st over defendant's Une and was conveyed to Cincinnati, where it was de- 
livered to a conn«ctlng carrier, the Cincinnati, Hamllton & Dayton Bailroad 
Company for forward movement to Its destination. 

The car duly reached Dayton, Ohlo, March 25th, where it met "the Dayton 
flood," which was so unusual and extraordlnary as concededly to corne 
within the légal définition of "an act of God." The car was surrounded by 
water, but on comparatively high land, and no damage occurred to the 
poultry. In fact, the water at thls place scarçely rose above the tracks. 

The gênerai situation In Dayton, occasloned by the rise of water, was sùch 
as to call for ofBcial action on the part of the Governor of Ohlo, who ordered 
the miUtla to Dayton and proclaimed martial law. Gen. Wood was placed In 
comuumd. 

The car o' poultry was at ail tlmes In the charge of plalntlff's caretaker, 
whose duty It was to feed and water and look after the poultry en route. 
He continued his duties whlle the car was at Dayton, and clalms that he had 
no dlfflculty In securlng the necessary feed. At Dayton the caretaker employed 
an assistant and made arrangements to unload the poultry in a yard pro- 
vldéd for that purpose, if the situation requlred it. 

The car of chickens was confiscated on March Slst on the order of Gen. 
Wood and by his authorlty removed and disposed of, aU against the protest 
of the caretaker. 

Plalntlff contended that the confiscation was unwarranted and was made at 
the request of défendant Thls contention défendant disputed. 

The court submltted the case to the jury upon one tîeory, vlz., that th» 
défendant was liable if the car was seized by the military authorlties on the 

^saFOT »th»r eue* ace urne topic & KEY-NUMBBR In ail Key-Numberad Dlgasta ft Indexa* 
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Invitation of the carrier or any of its authorlzed offlcers and agents. Ail 
other controlUng Issues were resolved by the District Court in favor of the 
carrier. 

The court presented the particular Issue to the jury In the foUowlng lan- 
guage: "The défendant Is only liable In thls case for the fallure of the Cin- 
cinnati, Hamilton & Dayton Hailroad to discharge the duties cast upon It by 
law. It was its duty, of course, to transport thls property, if it could do so. 
It couldn't overcome the flood — it couldn't overconie the action of the mill- 
tary apthorltles, if the milltary authbrltles acted of thelr ovvn volitioh. And 
the oniy question In this case Is a question of fact and a. very siriiple one, 
and it Is thls, whether, from ail of this évidence, you believe that this prop- 
erty was takeh and selzed by the milltary authoritles by and on Invitation of 
the Cincinnati, Hamilton & Dayton Rallroad or any of its authorlzed offlcers 
and agents. That Is the only question you hâve to décide in this case." 

The défendant at the close of the trial moved the court to direct the jury 
to render a verdict In Its favor, which motion was denied. Errors complained 
of are:; (a) Erroneous construction of the Garmack amendaient to the Inter- 
state commerce law. (b) The admission and rejection of évidence, (c) Refusai 
to direct a verdict in favor of the défendant. 

L. O. Whitnel, o£ East St. Louis, 111., for plaintiff in error. 
G. Gale Gilbert, of Mt. Vernon, 111., for défendant in error. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Ju^ge (after stating the facts as above). [1] It 
is contended for défendant that the liability of the initial carrier for 
loss occurring while the shipment is in the charge of the Connecting 
carrier is not the same as the liability of the initial carrier for loss 
while the shipment is in its charge and is not the common-law liability 
of a carrier. In support thereof, counsel refers to that portion of 
section 20 of the act to regulate commerce, commonly called the Car- 
mack amendment, which reads as fqllows: 

"Any common carrier • * • shall be liable to the lawful holder thereof 
for any loss, damage or Injury to such property caused Ity it or by any common 
carrier, rallroad or transporta tion company to which such property may be 
dellvered or over whose Unes such property may pass." 

Defendant's position is that the vvords "caused by it" appearing 
in the quotation impose upon the shipper the burden of establishing 
that the loss was in fact caused by the carrier, and reliance is placed 
upon the case of Adams Express Co. v. Croninger, 226 U. S. 491, 33 
Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257. The United 
States Suprême Court, in the case of Cincinnati, New Orléans & Tex. 
Pac. Ry. Co. v. Rankin, 241 U. S. 319, 36 Sup. Ct. $55, 60 L. Ed. 
1022, deeided May 22, 1916, after referring to the case of Adams 
Express Co. v. Croninger, passing upon the words "caused byit,"^ 
as they appear in section 20 of the Interstate Commercé Act, says: 

"Properly understood, neither thls nor any other of our opinions holds that 
this amendment has changed the common-law doctrine heretofore approved 
by us in respect to the carrier's liability for loss occurring on its own Une." 

The trial, court properly concluded that the Carmack amendmetit 
to the twent'ieth section of the act to regulate commerce did not change 
the common-law rule or restrict the liability of the carrier. The 
amendment merely imposed a liability upon the initial carrier for a 
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loss occurring on the line of a Connecting carrier. It was not intend- 
ed to restrict, nor did it limit, the liability of any carrier. Atlantic 
Coast Line Co. v. Riverside Mills, 219 U. S. 194, 205, 31 Sup. Ct. 
164, 55 L. Ed. 167, 31 L. R. A. (N. S.) 7; Gai. H. & S. Ry. Co. v. 
Wallace, 223 U. S. 492, 32 Sup. Ct. 205, 56 L. Ed. 516. Also see 
décisions of United States Suprême Court (Advance Sheets) : New 
York, P. & N. Ry. Co. v. Peninsula Produce Exchange Co., 240 U. 
S. 34, 36 Sup. Ct. 230, 60 L. Ed. 511, decided January 24, 1916; Cin- 
cinnati, N. O. & Tex. Pac. Ry. Co. v. Rankin, 241 U. S. 319, 36 
Sup. Ct. 555, 60 Iv. Ed. 1022, decided May 22, 1916; N. P. Ry. Co. 
V. Wall, 241 U. S. 87, 36 Sup. Ct. 493, 60 E- Ed. 905, decided April 
24, 1916. 

[2] Défendant maintains that: (a) Invitation by the carrier to the 
military authorities to seize the car did not constitute "loss, damage 
or injury to such property caused by it or by any common carrier."' 
(b) The seizure and confiscation of the car of chickens was by mili- 
tary authority over which the common carrier had no contrôl, and 
that liability for loss by reason thereof was not imposed by the bill 
of lading or by the common law. 

The first contention of défendant is based upon an erroneous con- 
struction of the Carmack amendment to the interstate commerce act 
as heretofore pointed out. The loss being es|Rblished, the liability 
of the initial carrier was not dépendent upon the plaintiflf's proof that 
such loss was caused by either the initial or Connecting carrier. De- 
fendant's liability was the common-law liability of a carrier, and it 
was not incumbent upon plaintiff to show that an act of the car- 
rier occasioned the loss. Galveston, H. & S. Ry. Co. v. Wallace, 
223 U. S. 491, 32 Sup. Ct. 205, 56 L. Ed. 516. 

[3-8] The claim of nonliability for seizure of the car of chickens, 
as an act over which défendant had no control, présents a more 
serious question. 

It appears from the bill of lading that the carrier's liability was 
restricted by the f oUowing express language : 

"No carrier nor party in possession of any of the property lierein descrlbed 
shall be liable for any loss thereof or any damage thereto or delay caused 
by the act of God, the public enemy, quarantine, authority of law, or the 
act or default of the shipper or owner." 

We find few précédents to guide us in a case like this one. 

It is obvious, however, that the mère déclaration of martial law 
would not relieve a common carrier, operating in the district thus 
covered, of ail liability to the shipper. I. C. R. R. Co. v. McClellan, 
54 m. 71, 5 Am. Rep. 83. 

The trial court accepted the view most favorable to the défendant 
and concluded that martial law in its fullest sensé was in fact de- 
clared, that the Governor of the state had full authority so to do, 
and that he exercised his power in the case, and was amply justifiée 
in exercising such power, and that Gen. Wood in charge of the military 
forces acted within the power delegated to him by the Governor. 

Àccepting this view, the district court concluded to rest the car- 
rier's liability merely upon the action of the railroad officiais lead- 
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ing up to the confiscation of the car of chickens. In view of this 
court's conclusion on this phase of the question and the law applicable 
thereto, it is not necessary to consider the effect, generally, upon a 
carrier's liability, of the déclaration of martial law under the circum- 
stances hère disclosed. 

While the testimony on this issue was controverted, the district 
court was amply justified in submitting to the jury the question of 
whether the property was taken and seired by the military authorities 
by and upon the invitation of the carrier, provided the détermination 
of this issue imposéd a liability on the carrier. 

Col. Vollrath, one of Gen. Wood's aids, testified that he received 
a postal card from an officiai of the Cincinnati, Hamilton & Dayton. 
Railroad Company càlling his attention to this car of poultry and urging 
that attention be given to it. A few days later he received a téléphonie 
communication calling his attention to the car of chickens, urging 
him to take possession of it, and he stated such request was made 
either by the superintendent or assistant superintendent of the road. 
Assistant Ad jutant General Clark testified that he received a similar 
téléphone call from one claiming to be the freight agent of the Cin- 
cinnati, Hamilton & Dayton Railroad- and that it seemed best to dis- 
pose of the contents of the car, and that "he thought it was best that 
the niilitary authoritiap take over those chickens and distribute them." 

Gen. Wood stated that if it had notbeen for this report, confirmed 
by the statement of the railroad company, he would not hâve ordered 
the carload of poultry confiscated. It further appears from the care- 
taker's testimony that the chickens were in good condition/ and that 
he had sufficient food on hand or available. The superintendent of 
the Cincinnati, Hamilton & Dayton Railroad admitted that he went 
to see the caretaker and advised him that rather "than let any poultry 
die it would be advisable to turn them over to the authorities together 
with his invoice." 

Notwithstanding the superintendent and assistant superintendent 
denied having sent the postal card and denied having held any télé- 
phonie communication wit}i the rnilitar.y authorities, we conclude that, 
upon this State of the évidence, the court properly concluded that 
this issue of fact could not be taken from the jury. 

Nor did the court err in concluding that thèse facts, if found in 
favor of the shipper, imposed a liability upon the carrier. 

If the military authorities took the car at the request of the car- 
rier, and would not hâve donc so but for such request, can it be said 
that the loss was caused by "the act of God" or "the authority of 
law"? We think not. Under thèse circumçtances, the, car was not 
taken by the military authorities under and by virtue of the martial 
law declared in the city. If it were a fact that the car was taken at 
the request of the carrier, it was not such confiscation by military 
authorities as to enable the carrier to escape liability. 

Even though the rainfall was so extrabrdinary as to constitute "an 
act of God," the carrier .was not relieved f rorn ail liability to the ship- 
per. It still owed the shipper the duty of exercising reasonable dili- 
gence in endeavoring to save the shipment or prevent further loss. 
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McNeil Higgins Co. v. Old Dominion Steamship Ce, 235 Fed. 854, 
C. C. A. , decided by this court at this session. 

The burden of proving that the loss resulted from some cause for 
which the carrier was not responsible in law or by contract is upon 
the défendant. Galveston, Harrisburg & San Antonio Ry. Co. v. 
Wallace, 223 U. S. 481, 492, 32 Sup. Ct. 205, 56 L. Ed. 516. It 
became therefore incumbent upon the défendant to show that the 
loss was due solely to some one or more of the causes which by 
law exempted it from liability. 

If the loss be occasioned by a commingling of the "act of God" 
and the négligence of the carrier, the latter is not relieved from lia- 
bility. Wolf V. American Express Co., 43 Mo. 421, 97 Am. Dec. 406; 
Wald V. Pittsburgh, C, C. & St. E. R. R., 162 111. 545, 44 N. E. 888, 
35 L. R. A. 356, 53 Am. St. Rep. 332. For the same reason we con- 
clude that the exception represented by the words "authority of law" 
as they appear in the bill of lading relieves the carrier from liability 
only when such cause is free from any act of the carrier contributing 
to the loss. 4 Ruling Case Law, § 199; B. & O. R. R. v. O'Donnell, 
49 Ohio St. 489, 32 N. E. 476, 21 L. R. A. 117, 34 Am. St. Rep. 579; 
I. C. R. R. Co. V. McClellan, 54 111. 58, 5 Am. Rep. 83. 

The rule seems to be well stated in 4 Ruling Case Law, § 199, as 
foUows: 

"Silice a carrier is bound, both by duty and necessity, to respect and yield 
to the paramount publie autliority in power at the place where hia undertaklng 
Is to be performed, it has been held that, if the process is not void on its 
face, he will be protected even though the statute under which the property 
Is seized is uneonstitutional. * * * Moreover, in order that the act of 
publie authority may be a protection in such cases, It is necessary that the 
seizure be made without the procurement or connivance of the carrier." 

The District Court therefore did not err in refusing to direct the 
verdict for the défendant. 

[9] Défendant furtlier complains because of the admission of in- 
compétent and hearsay évidence and because the évidence received 
did not establish the authority of or the agency of the parties whose 
statements were so received in évidence. 

The objection that the évidence was incompétent and mère hear- 
say is untenable for the reason that the défendant read in évidence 
the dépositions containing the statements now complained of. The tes- 
timony of the witnesses, whose évidence is now objected to, was taken 
by déposition at the request of the plaintifï. On the trial thèse dép- 
ositions were read in évidence by défendant. It follows that défend- 
ant is in no position to complain. 

[10] Objection is also made because the testimony failed to show 
that the statements were made by any one authorized to speak for 
the défendant. The difficulty with this objection is that the testi- 
mony complained of was received without objection. Witnesses stat- 
ed that either the superintendent or the assistant superintendent made 
the request of Gen. Wood that the car of chickens be confiscated. 
If the party who thus made the request was either the superintendent 
or the assistant superintendent of the division, there can be no ques- 
tion but that agency as well as authority was inferable. 
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[11] Complaint is also made because the court admitted in évi- 
dence a claim presented to the défendant by the plaintiff, and which 
contained a statement of the number of pounds of poultry as well as 
the price at which the poultry was to be sold at Newark, N. J. The 
évidence was properly received, not to establish price, but to show the 
plaintiff presented its claim to the carrier prior to the commencement 
of the action, and pursuant to the provisions of the bill of lading. It 
was not offered or received for any other purpose and value was 
established by other testimony. 

The judgment is therefore affirmed. 



SPIBSBERGER v. MICHIGAN CENT. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. July 13, 1916.) 

No. 2264. 

1. Trial <S=>16i> — Directed Verdict — Rigiit to. 

In a passenger's personal In jury action, verdict Is properly directed for 
the carrier, where tliere is no évidence of Its négligence. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg, §§ 341, 381-387, 3S9 ; 
Dec. Dlg. <S=>169.] 

2. Carriers i®=»414 — Carbiage of Passkngebs — Agents — Pobtebs. 

Passengers in a parlor car belonging to another eompany are stlU 
passengers of the rallroad eompany, and where the porter in charge 
of the car, though not a servant of the railroad eompany, was allowed to 
announce stations, the railroad eompany is llable for hls acts ; he being 
In that respect its agent. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1578, 1582, 1589 ; 
Dec. Dlg. <S=>414.] 

3. Carriers (S=j.320(26) — Carbiage of Passekoers — Actions — Jury Question. 

Where a passenger, his station being announced and the vestibule doors 
being open, proceeds to the platform of thel car and onto the steps as 
the train is brought practically to a stop, the carrier cannot as a niatter 
of law be declared free from llabillty for Injuries resulting to the passen- 
ger when he is thrown from the car steps by the sudden starting of the 
train wlth unnecessary violence. 

[FA. Note.— For other cases, see Carriers, Cent. Dig. §§ 1244, 1322; 
Dec. Dig. ■©=320(26).] 

4. Carriers <®=3347(10)^Carbiage or Passengers — Actions— Contributory 

Négligence. 

Where a passenger, his station being announced and the vestibule being 
open, goes to the platform and on the train slackening speed to a practical 
stop goes upon the steps, he cannot as a matter of law be held guilty of 
contributory négligence, though he is thrown from the steps by the sudden 
starting of the train wlth unnecessary violence, partlcularly where the 
stop was at a station and darkness prevented the passenger from seelng 
that it was not the one announced. 

[Ed. Note. — For other cases, see Carriei«, Cent. Dlg. §§ 1355, 1356, 
1386, 1402 ; Dec. Dlg. ©=347(10).] 

5. Cabbiers <S=320(26), .347(10) — Oabriage op Passengers — Actions — Evi- 

dence — Jury Question. 

In an action for Injuries received by a passenger who was thrown from 
the steps of a. car when the train which had practically stopped was 

<@r=>For other cases see same topic & KEY-NUMBER In ail Key-Numbereil Digests & luflexcs 
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started wlth a sudtlen jerk, the questions of the passenger's contributory 
negligence In going on the steps, and the carrier's négligence, held for tlie 
jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1244, 1322, 1355, 
1356. 1386, 1402; Dec. Dig. <S=320(26), 347(10); Négligence, Cent. Dig. 
§ 301.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of IlUnois. 

Action by Levi Spiesberger against the Michigàn Central Railroad 
Company. There was a judgment for défendant on directed verdict, 
and, new trial being denied, plaintiff brings error. Reversed and re- 
manded. 

August 13, 1911, plaintiff, aged 69, for many years a commercial traveler, 
took passage on defendant's train at Kennedy, Mieh., witli a party of 8 or 
10 relatives and friends, includlng a son and wife, daughter and husband, and 
a granddaughter wlth her intended husband. The train comprised several 
vestibuled coaches, the rear one a Pullman parler car, in which the entlre 
party sought space, and ail could be accommodated except plaintiff, who 
took a seat in the day coach, next forward. The destination of the entire 
party was Forty-Third street station, Chicago. ïhe train was behind its 
schedule, and reached Sixty-Third street station about 10 p. m., where a 
stop was made. Passing Sixty-Third street, plaintiff left his car and crossed 
the vestibuled platform to the parlor car to see that his party would be 
gettlng ready. While talklng wlth them there, the porter of the parlor car 
announced the Mfty-Third street station, and after having stopped there he 
announced Forty-Third street as the next stop, whereupon plaintiff, gettlng 
ready to leave cne train walked out on the platform. Other passengers were 
coming out of both coaches onto the platform preparatory to leaving at Forty- 
Third street. Plaintiff and some others stepped over onta the platform of 
the day coach. The train was slowing down, and, according to the testimony 
of some of the wltnesses, came to a stop, whereupon plaintiff and others back 
of him assuming that Forty-Third street station was reached, started to 
descend the steps. The vestibule doors were open and the trapdoors over the 
steps up, offerlng unobstructed egress from the cars. As plaintiff was descend- 
ing, his hand grasplng the handrail, the train started ahead with a sudden 
jerk, throwlng him off and under the train, which, passing over hlm, eut off 
one of his legs, broke the other, and otherwise injured him. It was found that 
the place of Injury was Forty-Seventh street, where there is a station quite 
similar to that at Forty-Third, but used only for suburban trains, and not a 
régula r stopping place for through trains like this one, such as were the 
Sixty-Third, Fifty-Third, and Forty-Third street stations. Plaintiff had 
frequently traveled over this route and was generally faniiliar with it, knew 
the stations, and that it was customary to annouuce them ; but the night was 
dark, and there was nothirig to indicate to passengers what the stations were, 
other than the porter's announceraent prior to reaching them, and there was 
uo warning given to passengers that the place where the train seemed then 
about to stop was not the Forty-Third street station which had been an- 
nounced. 

There was some variance in the testimony as to whether or not the train 
came to a complète stop at Forty-Seventh street, or rather an uncertainty 
In the minds of some of the wltnesses as to whether it actually stopped. 
Plaintiff sald it dld stop. Herod Cutter, who lived near the station and was 
then with his wife calling at a cottage just south of the station, abutting on 
the track, testified the train came to a stop and then pulled on, when he heard 
a peculiar cry and found plaintiff injured. On cross-examlnation he said he 
would not say under oath that the train actually came to a stop, but his 
impression was that it did, and this is what attracted his attention, as 
those trains do not ordlnarlly stop at that station. Harry F. Brown, who was 
just behind plaintiff, foilowing him out, said he thought "the train was at a 
standstlll." Again, he said: "It was almost to a standstill, going very 
235 F.— 55 
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slightly, comparatlvelj' It was stopped you might say. I eould not say It was 
movlng." Later he testified, "It came to a dead stop." Slnsbeimer said, "It 
came practlcally to a standstill." 

As to the manner in which the stations were called, plaintlff testifled that 
the only announcement made was on leaving tlie stations, wlien the name of 
the next scheduled station was called out as the place where the train would 
next stop, and that after the train left Fifty-Thlrd street the porter called out 
"Forty-Third street next stop." Thére is some eontroversy as to whether or 
not plalntiff's testimony can be construed to mean that, ia addition to an- 
nounclng what the next station would be, the stations were also announced 
when they were actually reached. The record leaves this in some doubt, de- 
pending upon the signlflcance to be given to a nod of plalntiff's head in answer 
to some question. But witnesses Brown and Herbert Spiesberger testified 
that after leaving the stations the only announcement made by the porter was 
what the next station would be, 1. e., after leaving Sixty-Thlrd street he an- 
nounced the next stop will be Fifty-Thlrd street, and on leaving BUfty-Third 
street, he announced that the next stop will be Forty-Third street, and that 
there was no further announcement on reachlng the station. 

On the subject of the train startlng with a jerk, plaintlff testifled: "When I 
got to the second step it gave a sudden jerk, just a tremendous jerk, just 
twisted me arouud, and I fell offi." Brown testified that plaintlff was walking 
down the steps and he (Brown) foUowing, and the car started ahead and jerk- 
ed plaintlff ofC and he went under the steps ; that the effect of the startlng was 
that ail the passengers fell baek in the direction from vyhich they were comlng. 
Lederer, who foUowed Brown, testified that, as plaintlff was stepping down, 
the train gave a jerk and threw Brown against the witness, and himself 
back against the vestibule to the east. Sinsheimer said, "The train slacked uii 
and practlcally came to a standstill and theu gave a lurch." Spiesberger, Jr., 
who was standing in the passage of the parlor car leading to the platform, said 
he felt a slackenlng of the movement of the train until he felt no inore 
motion, and then ail in the passageway sagged back and forth against each 
other in a sort of surging movement which jolted them around, and then the 
train went forward ; that there was a stop and then a forward motion and 
ail started ahead. 

At the conclusion of the évidence for plaintlff, defendant's counsel moved 
the court to instruct the jury to find for défendant. Motion was granted, and 
the jury was so instructed, and rendered a verdict accordingly. Motion for 
new trial was overruled and judgnient given on verdict. Upon the action of 
the court in directlng the verdict, ànd deeliuing to grant a new trial, error is 
assigned. 

Elias Mayer, of Chicago, 111., for plaintlff in error. 
John D. Black, of Chicago, 111., for défendant in error. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as ahove). 
[1,2] It is insisted for défendant that the record fails absolutely to 
show any négligence on the part of the company. If this is so, the 
court's direction of verdict was right. A plea was filed denying that 
the porter who called the stations was an employé of défendant, but 
there was no proof as to whether he was or not. However, he was 
in apparent charge of a car which was a part of the company's train, 
used to transport its passengers, and it does not appear that there 
was any one else in that part of the train to whoni the company dele- 
gated its very useful and usual function of announcing the stations. 
Though passengers are in a parlor car which may belong to some 
other concern, they are none the less the passengers of the company, 
and the porter of the car, whether directly employed by the company 
or through some other instrumentality, is with respect to the pas- 



SPIESBERGER V. MICHIGAN CKNT. R. CO. 867 

sengers, and their safety, acting for the company. Penna. Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141 ; Calhoun v. Pullman Co., 159 Fed. 387, 
86 C. C. A. 387, 16 L. R. A. (N. S.) 575 ; L. & N. Ry. Co. v. Ray, 
101 Tenn. 1, 46 S. W. 554; Campbell v. Seaboard Air Line Ry., 83 
S. C. 448, 65 S. E. 628, 23 L. R. A. (N. S.) 1056, 137 Am. St. Rep. 
824. 

[3,] In announcing, after leaving Fifty-Third Street, that Forty- 
Third street would be the next stop, the jury might hâve been justi- 
fied in concluding that, when a stop was made a few moments there- 
after, the company might reasonably hâve anticipated that passengers 
would inf er it was the station announced ; and, if the vestibule doors 
and the trapdoors were open, that passengers for the station announced 
would be likely to assume they were expected to alight, particularly 
if thé place of stoppage was in fact a station, the night dark, and the 
train lighted so it might be difficult for the passenger, however gen- 
erally familiar with the surroundings, to readily realize just where he 
was or that the place of stopping was not the station announced. And 
if in such situation passengers bound for the station announced are 
about to alight, àhd, by a sudden jerk of the train, are thrown off 
and injured, for the court to say as a matter of law that the évidence 
fails to show négligence on the part of the company is clearly an in- 
vasion of the jury's province. That under generally similar circum- 
stances juries may 'properly find the carrier négligent as a basis for 
awarding damages to passengers sustaining injuries in conséquence has 
been decided in numerous cases. Some of them are : Washington & 
Georgetown R. R. Co. v. Harmon, 147 U. S. 571, 13 Sup. Ct. 557, 
i7 L. Edv 284; B. & O. S. W. R. R. Co. v. Mullen, 217 111. 203, 75 
N. E. 474, 2 E. R. A. (N. S.) 115, 3 Ann. Cas: 1015; Ward v. C. & N. 
W. R. R. Co., 165 111. 462, 46 N. E. 365 ; C. & A. R. R. Co. v. Arnol, 
144 m. 261, : 33 N.E. 204, 19 E. R. A. 313; Bartle v. N. Y. C. & 
H. R. R. R. Co., 193 N. Y. 362, 85 N. E. 1091; Dallas V; I. C. R. 
R. Co., 144 Ky. 737, 139 S. W. 958; Wolf v. C. & N. W. R. R. Co., 
131 Wis. 335, 111 N. W. 514; C. H. & I. R. R. Co. v. Revalee, 17 
Ihd. App. 657, 46 N. E. 352; C. H. & I. R. R. Co. v. Worthington, 
30 Ind. App. 663, 65 N. E. 557, 66 N. E. 478, 96 Am. St. Rep. 355; 
P. & R. R. R. Co. v. Edelstein (Pa.) 16 Atl. 487; Phila., etc., R. R. 
Cq. v. McCormick, 124 Pa. 427, 16 Atl. 848; Balto. & P. R. R. Co. 
V. Jean, 98 Md. 546, 57 Atl. 540. 

[4] With like urgency it is insisted that the record conclusively 
shows plaintiff's own négligence contributed to his in jury; and if 
this is so the judgment of the District Court must stand, for, notwith- 
standîng any proof of négligence of the company, if the plaintiff's 
own négligence contributed to his injury he has no cause of action. 
One cannot well consider the question of the company's négligence 
without at the same time considering that of the plaintiff. What the 
company might reasonably expect of passengers in a given situation 
is of the essence of the question of the company's negHgence; and 
whether or not passengers might reasonably be expected to do those 
things, or be in such situation, would hâve like bearing on the ques- 
tion of the négligence of the passenger. 
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When a station is announced, and its near approach reasonably ex- 
pected, it cannot be said to be négligence par se for passengers to get 
ready to leave the train. Common expérience shows that, if their 
préparation for departure did not begin until the station was actually 
reached and the train had stopped, they would most likely be carried 
beyond their destination. They must not unreasonably expose them- 
selves to danger by going upon the platf orms of rapidly moving trains ; 
but where the train is apparently slowing down for the station an- 
nounced, and is seemingly about to stop, it is not necessarily négligence 
in the passenger to go eut upon the vestibuled platform or to begin 
descending the steps before Âe train has actually and fully stopped. 
Whether in going on the platform and steps the passenger manifests 
négligence for his own safety is ordinarily not a question of law for 
the court, but is for the jury. Thomas et al. v. San Pedro L. A. & 
S. Ry. Co., 170 Fed. 129, 95 C. C. A. 371 (9th C. C. A.); St. L., L 
M. Ry. Co. V. Leftwich, 117 Fed. 127, 54 C. C. A. 1; Northern Pac. 
Ry. Co. V. Adams, 116 Fed. 324, 54 C. C. A. 196; Larson v. M. & 
St. L. R. R. Co., 85 Minn. 387, 88 N. W. 994. 

In B. & O. R. R. Co. v. Meyers, 62 Fed. 367, 10 C. C. A. 485, this 
court was passing on a case where a passenger desiring to leave the 
train at a station was informed that no station stop was made there, 
but the brakeman told him the train stopped at a nearby railroad 
Crossing, and he would notify the passenger so that he might leave 
at such crossing. When about a mile from the crossing and while the 
train was running rapidly, the brakeman opened the door and beckoned 
to the passenger, who thereupon went upon the platform, standing 
there and holding firmly to the railing, and, while so standing waiting 
for the train to stop, the unnecessarily sudden application of the air 
brakes caused such a jerking of the train as to throw off and injure 
the passenger. It was urged that by placing himself in this dangerous 
position the passenger so far contributed to the accident as to bar his 
recovery of damages. The court said: 

"But whether or not one Is gullty of négligence In standing upon the plat- 
form of a car In motion is dépendent upon the circumstances of the case, and 
Is determined by the considération whether a reasonably prudent man, under 
the circumstances existing, would hâve done so or not. The duty of the 
passenger Is dictated and measured by the exlgency of the occasion. Hère 
the défendant in error had announced to him, by the act of the brakeman, that 
the train was about to come to a stop. * • * He had a right to présume 
that the train was abating its speed, with a view to stopping. We think it 
was a proper question to be submitted to the jury whether the défendant in 
error, under the circumstances, was guilty of an act which a reasonably pru- 
dent man in like situation would not hâve done." 

Négligence cannot be predicated upon that which cannot reasonably 
be anticipated. If the plaintiff and the other passengers from both 
cars, who were coming out upon the platform in the évident belief that 
the stop for Forty-Third street was about to be made, acted in that 
respect as might reasonably be expected of ordinarily prudent pas- 
sengers in like situation, there was no négligence in their so acting; 
and, if in this situation they could not reasonably bave anticipated that 
the train would start with a sudden jerk of sufficient violence to be 
dangerous to their well being, they are not as a matter of law charge- 



HALL V. UNITED STATES 809 

able with contributory négligence in failing to anticipate danger from 
such a cause. 

[5] We are satisfied from the record that the issues of defendant's 
négligence and of plaintiff's contributory négligence were not deter- 
minable by the court as matters of law, but were for the jury. 

The judgment of the District Court is reversed, and the cause re- 
manded, with direction to grant a new trial. 



HALL V. UNITBt) STATES. 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2678. 

Criminal IrAw ®=»371(1) — Evidence — Other Offenses. 

In a prosecution for unlawful assault upon the person of a young girl, 
évidence that accused, a physician, had nearly 3 years before, assaùlted 
another young girl, though offered to show Intent, is improperly admitted, 
Introducing a collatéral issue and not raislng a logical inference that 
accused intended by his acts to assault the prosecutrix. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 830, 831 ; 
Dec. Dig. <g=371(l).] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

M. F, Hall was convicted of unlawful assault, and he brings error. 
Reversed and remanded. 

Le Roy Tozier, R. F. Roth, and H. E. Pratt, ail of Fairbanks, 
Alaska, T. C. West, of San Francisco, Cal. (West, Rafaël & Curley, 
of San Francisco, Cal., of counsel), for plaintifif in error. 

John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Plaintiff in error was convicted of the 
crime of an unlawful assault upon the person of one Selma Lappi 
upon the 24th of September, 1914, at Fairbanks, Alaska. He was sen- 
tenced to imprisonment and to pay a fine. This writ of error is brought 
to reverse the judgment. 

Prosecuting witness was 9 years old. She had been treated and 
operated upon by the défendant, who was a physician, for a disease 
of the glands of her neck. She testiiied, in substance, that after the 
opération she often went to the defendant's office for the purpose 
of having the bandages upon her neck changed ; that upon one occa- 
sion, after the doctor had attended to the bandages on her neck, he 
took her into his lap and with his hand took liberties with her per- 
son, and that after the occurrence she complained to her mother. 

Ovér the objection of the défendant the prosecution was permitted 
to introduce the évidence of Charlotte Geis, a child under 10 years 

^ïsFor, other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests iS: Indexes 
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of âge, who said, in substance, that about August, 1912, or 33 months 
before the time of the trial of this défendant, she had been into Dr. 
Hall's office at Fairbanks with her little brother, and that upon one 
occasion about that time, after the doctor had treated the brother for 
a eut on his forehead, and after the brother had left the office, the 
défendant had put his finger in her private parts. 

The défendant, a practicing physician, married, and 50 years of 
âge, testified in his own behalf. He positively denied that he had 
ever taken any improper Hberties with either of the children, and 
explained at length that he had treated the prosecuting witness for 
enlarged glands under the ear and under the jaw ; that he had first 
seen the child in March preceding the time when he operated upon 
her, and had treated her daily for a period of time in July and Au- 
gust, 1914; that he had operated when the child was under the in- 
fluence of chloroform; that she was nervous and excitable, and par- 
ticularly resisted the taking off of the adhesive plaster which he used 
in holding bandages over the wounded places in her neck ; that upon 
the day of the alleged assault the child was very nervous, and that 
after he had attended to the dressing he lifted her in his arms and sat 
down on à couch with her and tried to calm her; that he asked her 
if she f elt badly ; that she said she did, and put her hand on her side ; 
that he put his hand down and commenced to massage her abdomen. 

The principal error assigned was the admission of the évi- 
dence of the child Charlotte Geis. We believe that the court erred in 
admitting this évidence. We shall not dispute in the least the rule 
that where intent must be proved, other crimes of like nature which 
are so intimately related to the aet in question as to show a common 
purpose or a continuity of purpose in ail may be shown upon the 
question of intent or to repel the inference of accident. It is, how- 
ever, never to be lost sight of that the défendant is entitled to be 
tried upon compétent évidence and only for the ofifense charged, and 
where there is matter collatéral to the issue to be tried, it is the duty 
of the court to see that proof of collatéral matter which can really 
only tend to préjudice the défendant with the jurors and to pro- 
duce the impression that he is of low and depraved disposition is not 
âdmitted. In Jones on Evidence (1913) 144, we find this statement: 

"The Intent and disposition with which one does a partlcular act must be 
ascertalned from his acts and déclarations before a.nd at the time; and 
when a prevlous act ludieates an exlstlng purpose, which from known rules 
of human conduct uiay fairly be presumed to continue and control the de- 
fendant in the dolng of the act lu question, it is admissible in évidence. In 
many cases it is the only way in which crimlnal Intent can be proved ; and 
the évidence is not to be rejected because it mlght also prove another crime 
agalnst the défendant. The practlcal Umlt to its admission is that it must be 
suffieiently slgnlficant in character, and sufflclently near in point of time, to 
afford a presumption that tlie élément sought to be establislied existed at 
the time of the commission of the offense charged. The llmlt is largely in 
the discrétion of the Judge." 

In People v. Stewart, 85 Cal. 174, 24 Pac. 722, a case of assault 
with intent to commit râpe, it was held that in order to show the in- 
tent with which an act charged has been done, proof of other acts 
is often âdmitted, but that évidence tending to show lewd acts and 
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occurrences between the défendant and girls other than the prosecut- 
ing witness was not admissible. People v. Bowen, 49 Cal. 654, laid 
down the same rule. In McAllister v. State, 112 Wis. 496, 88 K 
W. 212, it was held that in prosecutions for assault with intent to 
commit râpe, évidence of previous attempt by the accused to commit 
the crime upon other persons is not admissible. Bird v. United 
States, 180 U. S. 356, 21 Sup. Ct. 403, 45 L. Ed. 570; State v. 
Walttrs, 45 lowa, 389; State v. Lapage, 57 N. H. 245, 24 Am. Rep. 
69; Wigmore on Evidence (1904) 357. 

We do not hold that upon a charge of an assault with intent 
to commit râpe, évidence of former acts of like character upon 
a female other than the prosecuting witness cannot, under any 
circumstances, be received. We are inclined to the view that where 
such acts give strong indication of a design to commit râpe they 
may be. But it is not a logical inference to say that testimony of 
an assault upon a child nearly 3 years previously shows that de- 
fendant had a design or intent to make an assault nearly 3 years 
la ter upon another child. It is too plain, however, that proof of such 
collatéral matter tends to produce the belief that défendant is a person 
of depraved moral character, and is highly prejudicial to the défend- 
ant on trial before a jury. The law, in presuming the défendant in- 
nocent until his guilt of the offense charged is proved,' will not al- 
low the govemment to prove évidence of defendant's bad or immoral 
character until défendant has put his character in issue by évidence 
in his behalf. It is true that the court instructed the jury that tes- 
timony of an assault upon the Geis child was limited in its applicability, 
and that défendant could only be convicted of the assault described 
in the indictment; but we think that the error in admitting the évi- 
dence was too serions to be avoided by the instruction. 

The judgment is reversed, and the cause is remanded, with direc- 
tions to grant a new trial. 

GILBERT, Circuit Judge (dissenting), The court below, in sub- 
mitting to the jury the question whether the défendant committed 
the act with which he was charged, limited them to the évidence other 
than that furnished by Charlotte Geis, and instructed them that the 
testimony of the latter was admitted for but one purpose, which was 
its tendency to show the intent of the défendant, and further in- 
structed them that they must eliminate from their considération ail 
testimony of Charlotte Geis, and, having donc so, must détermine 
from the remaining testimony whether or not the défendant com- 
mitted the act charged in the indictment. The court said : 

"For thls purpose the testimony of the witness Charlotte Gels can be of 
ùo avail, and the same must be entirely ellminated from your considération." 

It thus appears that the testimony of Charlotte Geis was admitted 
solely for its bearing upon the question of the intent of the défendant 
in doing the act which was the substance of the charge against him. 
There was a logical connection between the two acts from which it 
might be said that proof of the one tended to establish the other. Such 
«vidence should not be rejected where the mind plainly perceives that 
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the commission of the one act tends to prove that the défendant com- 
raitted the other. If the charge against the défendant was true, it 
proved him to be a degenerate who had the disposition to commit 
such acts, and, if so, it was not réversible error, I think, to admit proof 
of an act identical in its nature, although it was committed more than 
2 years prior to the commission of the act for which he was indicted. 



TACOMA RY. & POWER CO. v. COTHARY et ux. 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2736. 

1. Steeet Railroads ®=117(5, 21) — Injuries to Peksons on Tracks — Actions 

— Jury Question. 

In an action for injuries receivecl by a woman struck by defendant's 
electric car while crosslng defendant's tracks wMch ran in a park, the 
questions of the injured woman's contributory négligence and of the nég- 
ligence of defendant's servants held for the jury. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. |§ 243, 249 ; 
Dec. Dig. ®=>117(5, 21).] 

2. Street Railroads <s=»113(1) — Actions for Injuries — Evidence — Remote- 

NEfeS. 

Défendant electric railroad company, which malntained tracks wlthin a 
park, constructed a fence wlth sultable gâtes and turnstlles for the pro- 
tection of the public in getting on and ofC the cars. PlalntifC, who was at- 
temptlng to go through a turnstile leading to a bathhouse, was struck by 
one of defendant's cars and clainied that the turnstile would not revolve 
and that defendant's servants negllgently failed to warn her of the ap- 
proach of the car or to stop the car when her position of péril was ap- 
parent as the turnstile was only a few inches more than two feet froin 
the side of a passing car. Held, that évidence that about a week after 
the accident the turnstile would not revolve because it had sunk is admis- 
sible despite the objection of remoteness. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. §§ 229, 231- 
233 ; Dec. Dig. (5=113(1).] 

3. Appeal and Ebror <s=:5l050(3) — Eeview — Harmless Error. 

In such case, the admission of the évidence, if erroneous, was harmless, 
as the négligence relied on was not the defect of the turnstile, but the 
carelessness of the operatlves 0t defendant's car, 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4155 ; 
Dec. Dig. ®=>1050(3).] 

4. Appeal and Error <®=3 1050(1) — ^Review.— Harmless Error. 

Error in permitting counsel to read from the testlmony of one of de- 
fendant's witnesses glVen at a former trial is harmless, where the extract 
tended lu no way to contradlct hls testlmony given at the second trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153, 4157 ; Dec. Dig. <S=1050(1).] 

5. Witnesses .<@=j389 — Impeachmbnt — Evidence. 

In an action by one struck by an electric car where the motorman tes- 
tlfled that he stopped the car within two lengths after the accident, hls 
testlmony glven at a former trfal that the car was stopped in three 
lengths may, despite hls admission that he probably so testifled, be read 
in évidence to impeach him. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §| 1243-1245; 
Dec. Dlg. <®=>3S9.] 

®=3For other cases see same topic & KEY-NUMBER in ali Key-Numtered Dlgests & Inflexes 
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In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by William Cothary and Margaret Cothary, his wife, against 
the Tacoma Railway & Power Company, a corporation. There was 
a judgment for plaintiffs, and défendant brings error. Affirmed. 

The défendant in error, who was the plaintiff in the court below, and will 
be hère so deslgnated, was struck and injured by an electric car running in 
Point Défiance Park near Tacoma. The railway company operated the car 
under an ordinance of the city of Tacoma which gave it license to constrtict 
and operate and maintaln a line of double-track railway wlthin the park, 
and required that at the terminus or loop of the railway, and for a distance 
along the main line, to be agreed upon by the railway company and the park 
commissloners, the company should construct and maintaln "a wire fence 
six feet high, with suitable gâtes and turnstiles for the protection of the pub- 
lic in getting on or off the cars." The plaintiff when she was Injured was, 
in company with two others, endeavoring to go through a tumstile in a fence 
made by the défendant, through which people were accustomed to go from the 
park to a bathhouse. The distance between the ends of the bars of the turn- 
stlle and the side of a passing car was two feet and flve inches. There was a 
long platform six feet wide between the track and the fence In which the 
turnstile was located. The plaintiff had walked along the railroad track as 
was the usual custom In going to the bathhouse from the park. On reachlng 
the upper end of the platform, she had turned to look to see if any car 
was in sight, and, seeing none, had proceeded to the turnstile with her com- 
panions. They found that the turnstile for some reason would not revolve. 
They stepped back and endeavored to make it turn in the opposite direction, 
and, at a moment when the plaintiff had her hand upon the crossbar pushing 
it, she was struck by a passing car. She testifled that she did not hear the car 
approaching, that there was no whistle, and that she had not looked to see 
a coming car from the time when she reached the upper end of the platform. 
The complaint alleged négligence of the railway company, in that the car track 
was too close to the turnstile, that the car was running at an excessive rate 
of speed, that the motorman gave no signal or warning to the plaintiff, and 
that the motorman was négligent in not stopping the car sooner. 

Frank D. Oakley and John A. Shackleford, both of Tacoma, Wash., 
for plaintiff in error. 

Govnor Teats^ Léo Teats, and Ralph Teats, ail of Tacoma, Wash., 
for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The defendant's principal contention is that the court below erred in 
overruling its motion for an instructed verdict, which wa:s interposed 
on the ground that the complaint did not state grounds sufïicient to 
constitute a cause of action, that the car was not exceeding any speed 
limit, nor operated in a careless or négligent manner, and that the 
plaintiff was guilty of contributory négligence. We think that the 
question, both of the defendant's négligence and that of the plaintiff's 
contributory négligence, were, under the circumstances disclosed, ques- 
tions for the jury. There was évidence that the car approached at 
the speed of 30 miles an hour, that the motorman; While 150 feet dis- 
tant from the place of the accident, distinctly saw the position in 
which the plaintiff stood and made no effort to stop his car or to give 
•her warning. There was évidence that the plaintiff neither saw nor 
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heard the approaching car, and that she was not lingering or loitering 
negligently in a place of danger, but was on her way through the turn- 
stile, and that she supposed the obstruction to the turnstile to be but 
temporary and that in a moment she would be able to pass through 
the same. It is évident that the turnstile was perilously near the car 
track. The motorman must hâve known that the place where the 
plaintiff and her friends stood was a very dangerous place, requiring 
extraordinary care upon his part to avoid accidents. 

[2] Error is assigned to the admission of the testimony of a wit- 
ness who testified that about a week after the accident he went to the 
turnstile to see why it stuck, and that he found that the turnstile had 
sunk so that the spokes thereof worked against the adjacent spokes. 
It is said that this was error for the reason that the plaintiff failed 
to prove that no chaitige had been made in the turnstile in the interven- 
ing week, and cases are cited to the proposition that the burden is on 
the plaintiff in such a case to show that no change had been made. 
But the objection which was interposed to the testimony on the trial 
was that the time was too remote. There can be, in the very nature 
of things, no fixed rule as to the time that must intervene before such 
évidence becomés incompétent. 1 Wigmore, § 437. We cannot say 
that it was not within the court's discrétion to permit the testimony 
over the objection which was made. 

[3] We are of opinion, also, that the testimony, even if incompé- 
tent, was not prejudicial to the défendant. The condition of the turn- 
stile was not the gist of the charge of négligence. It was not men- 
tioned in the complaint. Proof of it was introduced for the purpose 
of showing why the plaintiff was delayed in passing through the fence 
on her way to the bathhouse. It was shown that on that occasion the 
turnstile stuck. It was not material to the case to show why it stuck, 
or the length of time it remained in that condition. 

[4, 5] The third assignment of error is that the court permitted the 
plaintiff to read in évidence certain questions and answers from the 
testimony of the motorman which had been given on a former trial of 
the case. It is said that nothing in the testimony of the motorman 
while on the witness stand justified the reading of his former testi- 
mony, and that the same when read tended ip no manner to change or 
qualify his later testimony. If that be true, the défendant could not 
hâve been prejùdiced by the admission of the évidence. But the rec- 
ord will show that the witness testified that his car was stopped within 
two car lengths after striking the plaintiff ; that, when he was asked 
if he had not formerly testified that it stopped within three car lengths, 
he answered that he did not remember. He was willing to admit, 
however, that, if it so appeared in his former testimony, he probably 
said so. The testimony was admissible for the purpose of showing 
that he had so testified on the former trial. 

We find no error. 

The judgment is afïirmed. 
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CITIZENS' TRUST CO. v. MULLINIX. 

In re PEMISCOT LUMBEK CO. 

(Circuit Court of Appeals, Eighth Circuit September 4, 1916.) 

No 4564. 

L Banks and BANKisa <S=3l06 — Acts or Officebs — Accotjntino. 

Where the eashler of a bank, wlio was président of a iumber Company 
and authorlzed to draw checks for the iumber company, dlrected entries 
cliarging the account of the iumber company with a sum of money to be 
made on the bocks of the bank, but no check for the amount was drawn, 
the casUer must be held as acting for the bank In hia capadty as cashier, 
and not as président of the iumber company. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. ii 253- 
256; Dec. Dig. ®=»106.] 

2. Banks and Banking ®3»106 — Actions — Evidence. 

In a proceodlng where a bank asserted, as against the estate of a 
bankrupt Iumber company, a clalm for a sum of money eharged on its 
bocks against the bankrupt whlch had been taken by the cashier of the 
bank, who was président of the bankrupt and authorlzed to draw checks on 
its account, held, uiiùer the évidence, that the bankrupt was not bound; 
no check having been discovered. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. {§ 253- 
256; Dec. Dig. <s=»10G.] 

3. SUBKOGATION ©=26 RiGHT TO SUBEOGATION. 

Where a bank pald drafts to which were attached notes of a bankrupt 
Iumber company, secured by liens, and marked the notes pald, the bank, 
liavlng been under no duty to pay the drafts and liavlng no Interest to pro- 
tect, was not subrogated to the liens securihg the notes. 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. { 67; De& Dig. 
«=»26.] 

4. Appbal AND Ebrob ig=>843(2) — Review — Questions Peesented fob Review. 

Where an appeal in a proceeding Involvlng daims against a bankrupt 
was by stipulation iimlted to two clalms, as to one of which the Question 
of préférence only was invoived, the question whether clalmant had been 
pald need not be reviewed, after a décision that clalmant was not entitled 
to préférence as to one claim and that the other claim was unenforceabie. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3331; 
Dec. Dig. ©=843(2).] 

Appeal from the District Court of the United States for the East- 
em District of Arkansas ; Jacob Trieber, Judge. 

In the matter of the bankruptcy of the Pemiscot Lumber Company. 
Claim by the Citizens' Trust Company, as liquidating agent and re- 
ceîver of the Pemiscot County Bank, opposed by F. C. MuUinix, trus- 
tée of the bankrupt. From the judgment denying one of the claims 
and priority of another, claimant appeals. Affirmed. 

Everett Reeves and C. G. Shepard, both of Caruthersville, Mo., for 
appellant. 
J. R. Tumey, of Jonesboro, Ark., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

^ssFor otber cases uee Bam« topic & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexas 
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CARLAND, Circuit Judge. The controversy on this appeal arises 
out of the mutual accounts of the Pemiscot County Bank and the Pem- 
iscot Lumber Company. The bank failed June 5, 1913, and the lumber 
Company was adjudicated a bankriipt January 5, 1914. The appellant, 
as liquidàtirig agent of the bank, filed claîms against the éstate' of the 
lumber company, to the allowance of which the trustée in bankruptcy 
objected. With the assistance of an expert accountant the référée 
in bankruptcy heard the évidence for and against the claims and made 
findings of fact. Upon review thèse fîndings were confirmed by the 
District Court;. , In this court the following stipulation appears in the 
record : 

"It Is agreéd and stipulated that the account between the appellant and the 
banknipt estate shall be and it is hereby accepted and adopted by both parties 
hereto as found and deterniined by the référée, except in tlie following partieu- 
lars: 

"(a) The appellant claims, in addition to the amount found by the refereé, 
the sum of $7,500 deblted to the account of the Pemiscot Lumber Company 
with the Pemiscot County Banls on January 14, 1913, for which there is no 
check. 

"(b) That the appellant Insists that the claims upon the Going note in the 
sum of $2,013.90 and upon the Henry note in tlie sum of $4,901.67, of date 
November 21, 1912, are preferred claims." 

[1, 2] The item of $7,500, above mentioned, was disallowed by the 
référée. It appeared on the books of the bank under date of Janu- 
ary 14, 1913, as a débit item against the lumber company, but no 
voucher could be found among the papers of the bank for such an en- 
try. On the same day the books of the bank showed an entry where- 
by A. C. Tindle, who was then cashier thereof, and also président of 
and authorized to draw checks for the lumber company, had received 
crédit for the amount debited to the lumber company. Tindle was a 
defaulter to the bank, and no évidence was produced that the lumber 
company ever received any portion of the $7,500 charged against it 
on the day mentioned. The référée found that the two entries sim- 
ply showed that Tindle had taken $7,500 of the lumber company's 
money out of the bank for his own use and benefit; that, if Tindle 
directed the entries to be made upon the books of the bank of which 
he was cashier, he did not bind the lumber company, for the reason 
that, in directing the entries to be made, he would be held to be acting 
for the bank in his capacity as cashier, and not as président of the 
lumber company. 

It was the contention of the claimant, in the court below and hère, 
that Tindle or some one having the right to draw checks against the 
account of the Pemiscot Lumber Company, drew a check in favor 
of A. C. Tindle in the sum of $7,500; that said check was duly 
charged against the account of the lumber company and credited to 
the account of A. C. Tindle, and that the check had been lost or de- 
stroyed. The claimant also called as a witness one L. A. Ferguson, a 
booickeeper, who testified that in making entries on the books of the 
Bank, especially against the Pemiscot Lumber Company, he either had 
a check, draft, or débit slip or something; that he did not recall any 
spécial charge by débit slip against that account, but he knew it was 
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donc that way. The witness was quite sure he had something to go 
by in making the entries on the books. 

After ail is said, the only thing to support the claim is the débit 
entry against the lumber company on the books, unsupported by any 
voucher or any évidence tending to show that the lumber company re- 
ceived the money; whereas, the books apparently show that Tindle 
received it individually. We think the référée and the District Court 
were justified upon the évidence in holding that the claim had not beeii 
proven. 

[3] The only other matter for considération is the claim that the 
amounts due on the Going and Henry notes, amounting to $2,013.90 
and $4,901.67, respectively, should be allowed against the bankrupt 
estate as preferred claims. We see nothing to sustain the conten- 
tion that the claims ought to be preferred. Thèse notes were sîmilar 
in character given by the lumber company to Henry and Going for 
value received, and both were secured by liens upon the property of 
the lumber company. When the notes matured they were attached 
to drafts drawn upon the lumber company and forwarded to the Pemis- 
cot County Bank. When thèse drafts were received by the bank, they 
were paid, and the drafts and notes accompanying the same marked 
"Paid." For some reason which does not appear the bank never 
charged the amount of thèse drafts to the lumber company on the 
bank's books. 

The claimant insists that, because the amount of the drafts were 
not charged to the account of the lumber company upon the books 
of the bank, the latter is entitled to be subrogated to the lien of the 
drawers of the draft, as the transaction simply amounted to a pur- 
chase of the notes by the bank. This contention cannot prevail. 
Whether the proper entries were made on the books of the bank or 
not, the fact still remains undisputed that the drafts and notes were 
paid when they were presented to the Pemiscot County Bank, and 
that ended the matter; they now stand as gênerai claims against the 
bankrupt, but without préférence. The bank, when it paid the drafts 
and the notes, had no interest of its own to protect, the payments were 
purely voluntary, and no fact is shown which would entitle the bank 
to the right of subrogation. 

[4] The view that we hâve taken in regard to the claims in issue 
renders it unnecessary to consider as to whether the contract of July 
12, 1913, in connection with the deed of trust executed by Tindle 
and wife to the bank, constituted a payment of ail the obligations of 
the lumber company to the bank or not, as we find that the claim 
of $7,500 is not sustained on the merits, and the only question re- 
served by the stipulation in regard to the Henry and Going claims is 
the matter of préférence. 

Judgment affirmed. 
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MANDEES V. WILSON et uxr. 

In re PETEKSON et al. 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2671. 

Fbaudulent Conveyances <ê=154(4) — What Coxstitute — Withholding of 

OONVEYANCE FROM KECORD. 

Wliere a grantee withheld tiis conveyance from record for over ttiree 
years, durlng whlch time tlie grantor was in open and exclusive possession 
of the land, the conveyance being withheld so as not to impair the crédit 
of the grantor, the conveyance is, as to those extending crédit on the 
falth of the grantor's apparent ownership, fraudulent; consequently a 
complaint by the grantor's trustée in bankruptcy, alleglng such facts, Is 
good agalnst demurrer. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. 
§ 492 ; Dec. Dig. ®=>154(4).] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. DooHng, 
Judge. 

Suit by John E. Manders, trustée in bankruptcy, against George H. 
Wilson and wife. From a judgment sUstaining a demurrer to the com- 
plaint (230 Fed. 536), plaintiff appeals. Reversed and remanded. 

In a suit brought by the appellant, Manders, as trustée in bankruptcy, 
against the appellees to set aslde a conveyance, the court belov>r sustained a 
demurrer for want of equlty to the bill of complaint whlch alleged, in sub- 
stance, the foUowing facts: That on October 31, 1914, a pétition in bank- 
ruptcy was flled against the partnership of Peterson & Wilson, and the In- 
divldual partners, and on January 26, 1915, they were adjudged to be bank- 
rupt ; that on September 27, 1911, and for a long time prlor thereto, G. 
Hazelton Wilson, one of the bankrupts, was the sole owner of and In the 
actual possession of the real property descrlbed In the complaint ; that on 
that date he executed and dellvered to the appellees, hls fathér and mother, 
a deed to the said property, either in payment of an alleged pre-existlng In- 
debtedness of $2,000, or as a mortgage to secure that sum ; th-at the deed re- 
mained in the possession of the grantees, and unrecorded from September 
27, 1911, to October 23, 1914 ; that during ail that period thè grantor was 
in the open, notorious, and exclusive possession of said real estate, and was 
the reputed and apparent owner thereof, and neither of the grantees ever 
had possession of the same or was reputed to be the owner thereof ; that the 
deed was withheld from record by the appellees In prder not to impair the 
crédit of the said bankrupt and the crédit of the bankrupt partnership, and 
in order to enable the bankrupt partnership to extend its crédit upon the re- 
puted and apparent ownership of the said real property In the said G. 
Hazelton Wilson ; that on or about July 6, 1914, the partners and G. Hazel- 
ton Wilson falsely and f raudulently represented to the New England Casual- 
ty Company that the said partnership wâg the owner of and in possession 
of said real estate through said G. Hazelton Wilson, and that the tltle was 
unlnçumberéd ; that, relying solely upon said représentations and without 
knowledge of thelr falsity, and without knowledge of the transfer to the ap- 
pellees, the corporation extended crédit to the bankrupt partnership; atid 
the complaint set forth the transaction whereby said corporation suffered a 
loss of more than $2,500. The complaint alleged the value of the real estate 
to be $2,000, that the claim against the bankrupt partnership was $25,000, 
and that the total assets dld not exceed $4,000, and the prayer of the blU was 
that the said real estate be deelared a part and parcel of the estate in bank- 
ruptcy. The court below sustained the demurrer for want of authority un- 

®=oFor other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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der state décisions to avold a deed not otlierwise fraudaient, because of the 
failure to record it, and because the rule in Oalifornia is that fallure to 
record a transfer of real property renders such transfer void only as against 
subséquent purchasers or Incumbrances In good faith and for value. 

Reuben G. Hunt, of San Francisco, Cal, for appellant. 
Harold L. Levin and H. I. Stafford, both of San Francisco, Cal., 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). On 
the question of law presented upon the appeal, the leading case is Blen- 
nerhassett v. Sherman, 105 U. S. 100, 26 L. Ed. 1080. In that case 
it was held that a mortg^ge executed by an insolvent mortgagor to a 
créditer who knows of the insolvency, and who, for the purpose of 
giving him a fictitious crédit, actively conceals the mortgage, and with- 
holds it from record, and represents him as having a large estate and 
unlimited crédit, and thus enables him to contract debts which he can- 
not pay, is void at common law. In the opinion the court cited Hunger- 
ford V. Earle, 2 Vern. 261, where the doctrine was declared that "a 
deed not at first fraudulent may afterwards become so by being con- 
cealed or not pursued, by which means creditors are drawn in to lend 
their raoney," and cited many cases in which the doctrine of Hunger- 
ford V. Earle was approved. That doctrine has been followed in 
numerous décisions of the fédéral courts. In Clayton v. Exchange 
Bank, 121 Fed. 630, 57 C. C. A. 656, a storekeeper executed mort- 
gages to the bank, covering his entire property. The mortgages were 
withheld from record, although the storekeeper and the bank prési- 
dent both denied any agreement therefor. The storekeeper in purchas- 
ing goods referred to his rating, which he had given to a mercantile 
agency without mentioning the mortgages. He filed a voluntary péti- 
tion in bankruptcy, and on the same day the bank recorded the mort- 
gages. The bank président denied that he had reason to suspect the 
mortgagor's insolvency, but admitted that he knew that the recording 
of the mortgages would hâve destroyed his crédit, and that the pur- 
pose of keeping the mortgages off the record was to prevent impair- 
ment of his crédit. It was held that the mortgage debts were not enti- 
tled to priority in payment over the claims of vendors who subsequent- 
ly sold goods to the storekeeper. In Davis v. Cassels (D. C.) 220 Fed. 
958, conveyances by a husband to his wif e were withheld from record 
and concealed in order to avoid impairing the husband's crédit. It was 
held that they were void as to creditors who gave the husband crédit 
on the faith of his apparent continued ownership. In National Bank 
of Athens v. Shackelford, 208 Fed. 677, 125 C. C. A. 575, a mortgage 
given by a bankrupt, although for a valuable considération and valid 
as between the parties, but withheld from record by agreement or un- 
derstanding between them so as not to afïect the mortgagor's crédit, 
was set aside at the suit of the trustée. Other cases in point are : Cor- 
wine v. Thompson Nat. Bank, 105 Fed. 196, 44 C. C. A. 442; In re 
Noël (D. C.) 137 Fed. 694; In re Duggan, 183 Fed. 405, 106 C. C. 
A. 51; Fourth Nat. Bank of Maçon v. Willingham, 213 Fed. 219, 
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129 ce. A. 563; ïil re National Boat & Engine Co. (D. C.) 216 Fed. 
2Ô8; and see Loveland on Bankruptcy (4th Ed.): 921. 

It is the doctrine of thèse décisions that such a conveyance is not 
made valid by tlie fact that it is supported by a sufficient considération ; 
that a conveyance, not at first fraudulent, may thereaîter be made so 
by being concealed, if creditors are thereby induced to give crédit to 
the grantor ; that it is unnecessary to allège or prove that the grantor 
was insolvent at the time of making the conveyance ; that it is enough 
if there was an agreement between the grantor and the grantee, either 
tacit or expressed, that the conveyance was to be concealed for the 
purpose of sustaining the grantor's crédit, and crédit was thereby ob- 
tained. The délimitations of the doctrine are carefully marked in 
Rogers v. Page, 140 Fed. 596, 72 C. C. A. 164, in which Judge Lurton 
said that "the mère fact that a mortgage has, by négligence, been omit- 
ted from registration does not avoid it as between parties," that the 
mère fact of an agreement to withhold from record "is not of itself 
such évidence of a fraudulent purpose as to constitute fraud in law," 
but that it is "a circumstance constituting more or less cogent évidence 
of the want of good faith, according to the particular situation of the 
parties and the intent as indicated by ail of the facts and circumstances 
of the particular case." In the case at bar, the complaint allèges more 
than a mère négligent failure to record, or a mère agreement to with- 
hold from record. It allèges that there was no change of possession 
of the property, but that it remained in the open and notorious posses- 
sion of the grantor, that the deed was withheld from record for the 
purpose of enabling the grantor to obtain crédit upon his reputed and 
apparent ownership, and that such crédit was obtained. Thèse alléga- 
tions, if established, entitle the appellant to the relief which he seeks. 
We hold that the appellees should be required to answer. 

The judgment is rêver sed, and the cause is remanded for further 
proceedings. 

AMES V. SULLIVAN. 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2C82. 

1. Appeal and Ekeoe <g= 1050(1) — Review — Habmless Errob. , 

In ejectment for a ininlng claim, wliere défendant contended tliat 
plaintiff's rifrlits were lost by failure to do the assessment work, but ad- 
mitted that he had tlireatened and drlven off one sent to do the assess- 
ment work on the claim, the improper admission of a letter writteu by 
such person to plaintiff's predecessor In , title, reciting such facts, was 
not prejudiclal, though its statement of the threats was slightly différ- 
ent from that of défendant. 

[Ed. Note.*— For other cases, see Appeal and Errer, Cent. Dig. §§ 106S, 
1069,4153,4157; Dec. Dig. <@=1050(1).] 

2. Pleadino ©=>261—Amendmisnt^— Discrétion or Court. 

It is within the discrétion of the trial court to permit an answer after 
the conclusion of the testimony to set up additional défenses to meet the 
évidence. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 794-800; 
Dec. Dig. ®=s>2ei.] 

Ê=aPor other cases see same topio & KÉY-NUMBER in ail Key-Numbered Dleests & Indeies 
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3. Appeal and Eebob iSi=959(4) — Amendment — Discbetion or Court. 

The discrétion of the trial court in ruling upon a proposée! amendment 
to tlie answer to set up additional défenses after conclusion of the tes- 
timony is subject to review in case of abuse. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3831 ; 
Dec. Dig. <S=j959(4).] 

4. Mises akd Minekals <@=>23(5) — Assessment Work — Failure to Perform. 

Where défendant prevented plaintifC's predecessor in title from per- 
forming the assessment work on a mine for a j-ear, drlving avvay laborers 
and threatening them, défendant, whose claim overlapped that of plaintifC, 
cannot base any rights on the failure of plaintlff and his predecessors to 
perform the assessment work, particularly where there was no showing 
that there was any part of plaintiff's claim outside the overlap on which 
assessment work might hâve been beneflcially performed. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 57; 
Dec. Dig. ®=>23(5).] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska ; J. R. Tucker, Judge. 

Ejectment by Jerry Sullivan against H. C. Ames. There was a 
judgment for plaintiflf, and défendant brings error. Affirmed. 

George B. Grigsby, of Nome, Alaska, and Thomas R. Lyons and 
Ira D. Orton, both of Seattle, Wash., for plaintiff in error. 

T. M. Reed and O. D. Cochran, both of Nome, Alaska, and Thomas 
R. White, of San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. In an action of ejectment the plaintifï 
alleged that he was the owner of mining claim No. 32 above Allen's 
Discovery on Kougarok river, Alaska, by virtue of a location made in 
January, 1902, and that in February, 1912, the défendant wrongfully 
ousted him. The défendant alleged that he was in the possession of 
a mining claim known as the Kshunti Fraction, which had been lo- 
cated on July 25, 1903, and that, if the plaintiff's mining claim over- 
laps the said Kshunti Fraction in whole or in part, the overlap is 
junior in time and inferior in right to the defendant's title, and the 
défendant disclaimed any right to any portion of the premises de- 
scribed in the complaint except that which may be found to overlap 
the Kshunti Fraction. The jury found for the plaintiff, and judg- 
ment was entered in his favor for the possession of the claim describ- 
ed in the complaint. To review that judgment the défendant brings 
this writ of error. 

[1] It is contended that the trial court erred in admitting in évi- 
dence a letter written in 1912 by one Johnson to Windquist, the 
plaintiff's predecessor in interest. The letter §tated that the 
writer had been on claim 32 and had donc some work, but that 
he had left because the défendant threatened him with violence, 
and he did not wish to be "pounded to death," and that the défendant 
had said that he would "win that claim if he had to kill a number of 
persons." It is said that the letter was hearsay and incompétent. One 
of the questions raised by the évidence was whether or not the plaintiff 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
235 F.— 56 
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had donc the necessary assessment work on claim 32 for the year 
1912. Johnson testified that he went to do the assessment work on 
the claim in that year, and that the défendant claimed to be in pos- 
session and told him to get off the claim "if he wanted to keep out of 
trouble," and that the défendant twice tried to hit him. The défend- 
ant did not deny that he put Johnson off the daim. On the contrary, 
he testified that he drove him off; but he denied that he said he 
would "hâve the claim if he had to kill everybody in Kougarok." We 
do not think that the letter added any substantial évidence to the 
facts testified to by the défendant and by the plaintiff's witness John- 
son. The défendant did not deny that his attitude was hostile, nor 
that he attempted twice to strike Johnson, nor that he used the pré- 
cise words which Johnson attributed to him in the letter. Such being 
the case, there was no préjudice to the défendant in admitting the 
letter in évidence. 

[2-4] It is assigned as error that the court below overruled the 
defendant's motion, made at the close of the testimony, for leave to 
file an amended and supplemental answer setting up the forfeiture of 
claim No. 32 for failure of the owner to do assessment work thereon 
in 1911 and 1912; the failure for 1912 being an alleged fact that 
occurred after the commencement of the action. It is within the dis- 
crétion of a trial court to permit an answer after the conclusion of 
the testimony to set up additional défenses to meet the évidence. Ebner 
Gold Mining Co_. v. Alaska- Juneau Gold Mining Co., 210 Fed. 599, 
127 C. C. A. 235. And the discrétion of the trial court in ruling on 
such proposed amendments is subject to review in proper cases of 
its abuse. Cœur d'Alêne Lumber Co. v. Thompson, 215 Fed. 8, 131 
C. C. A. 316, L. R. A. 1915A, 731. There was no proof, however, 
of the plaintiff's failure to do the assessment work in 1911, and the 
failure to do that work for 1912 was shown to hâve been the resuit 
of the defendant's own hostile opposition. He could not by forcibly 
preventing the performance of the assessment work initiate rights to 
defeat those of the rightful owner. Erhardt v. Boaro, 113 U. S. 527, 
5 Sup. Ct. 560, 28 L,. Ed. 1113. The défendant contends that a place 
to do the work might hâve been found on some portion of the plain- 
tiff's claim that was not within the overlap of the Kshunti Fraction. 
But there is no évidence that there was such a place where labor could 
hâve been done for the benefit of the improvement or development 
of the claim. Mills v. Fletcher, 100 Cal. 142, 34 Pac. 637. Under 
the évidence adduced, and the facts as they were shown at the close 
of the testimony, we are of the opinion that the trial court did not 
abuse discrétion in denying the motion. 

The judgment is affirmed. 
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In re O'GARA COAL CO. 

EQUITABLE TRUST CO. OF NEW YORK v. HANECT et al. 

(Circuit Court of Appeals, Seventh Circuit. August 29, 1916.) 

No. 2395. 

1. Bankrdptct <S=>442 — Review — Questions Reviewable. 

An appellate court cannot review matters not decided by the trial 
court. Therefore, where the lower court whlch, on review of the referee's 
order allowing fées to the trustées' attorneys, did not décide out of what 
funds the fées were payable, although petltloners claimed a lien on a 
large portion of the bankrupt's property, the question as to the prlorlty of 
the respective parties cannot be reviewed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 918 ; Dec. Dlg. 
<®=»442.] 

2. Bankbuptct <®=446 — Review. 

In vlew of the presumption of the correctness of the trial court's or- 
der, an order of the trial court dlrectlng payment to attorneys for the 
trustées of the bankrupt out of property or funds in the hands of the 
trustées must be deemed to include a further direction that the fées should 
be pald only out of funds properly applicable to payment of sueh fées. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 929; Dec. 
Dig. <S=>446.] 

3. Bankruptcy iS=474 — Costs — Feeb ov Trustées' Attorneys. 

Where petltloners asserted liens on the bankrupt's property and fées 
were allowed the attorneys of the trustées, the trial court should déter- 
mine what property in the hands of the trustées is subject to petltloners' 
lien, and what is subject to payment of fées of the trustées' attorneys, 
taklng Into considération the fact whether the services rendered were 
for the beneflt of property claimed by petltloners. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dlg. <S=>474.] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois. 

In the matter of the bankruptcy of the O'Gara Coal Company. Pé- 
tition by the Equitable Trust Company of New York to review and 
revise an order of the District Court allowing Elbridge Hanecy and 
another fées as attorneys. Cause remanded for further proceedings 
consistent with the opinion. 

Pétition of the Equitable Trust Company et al., of New ïork, to review 
and revise order of District Court entered May 9, 1916, in the estate of 
O'Gara Coal Company, a bankrupt. The référée tound due to respondents for 
their services as attorneys rendered to the trustées in bankruptcy, $18,197.76, 
and ordered the trustées to pay this amount to respondents, and that the 
payment shall "be superlor to the lien of a certain deed of trust executed by 
sald bankrupt on or about the Ist day of September, 1915, to secure the pay- 
ment of the bond issue of $3,000,000." On pétition to review this order, the 
District Court eliminated the quoted part of the( order of the référée, and 
directed the trustées to make the payment as part of the costs and expenses 
of the administration of the bankrupt estate, "out of any property and efCects 
in the hands of the trustées." The amount of respondents' clalm is not in 
dispute and is conceded to be properly allowable as a clalm agalnst the 
bankrupt estate. The bankrupt's assets consist in the main of coal lands, 
mines, and mine equipment, and the trustées in bankruptcy are operatlng the 
mines under order of the court. 

&zsFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Petitloner is trustée under a mortgage given by the bankrupt to secure pay- 
ment o£ bonds to the amount of $3,000,000, about $2,700,000 of which are 
outstandlng. The mortgage provides it shall be a lien on the property de- 
scribed thereln and on ail aifter-acquired property of the mortgagor, ând also 
on ail the rents, Issues, and profits arislng from the mortgaged property. Pe- 
titloner eontends that ail the funds and property now in the hands of the 
trustées are funds whlch under the mortgage are subject to the lien of the 
mortgage, and that none of the funds In the hands of the trustées are appli- 
cable to payment of respondents' claim, and petitloner allèges it bas hereto- 
fore flled its pétition in the District Court demanding that the possession of 
sueh properties and funds be turned over to the petitloner herein, which pé- 
tition is alleged to be still pending and undetermined in the District Court. 

Respondents contend that, as to a large part of the property in the hands of 
the trustées upon which petitloner claims to bave sueh lien, the trust deed 
does not In fact constitute a lien, and that the funds in the hands of the 
trustées arose mainly from the opération by the trustées of coal mines on 
property of the bankrupt not subject to sueh lien, and that respondents are in 
any event, because of the nature of their services for which their claim was 
allowed, entltled to bave their claim satisfied out of any funds in the hands 
«f the trustées arising from the opération by trustées of the bankrupt'a 
property, regardless of whether or not petitloner's mortgage was in fact a 
flrst lien thereon. 

Petitloner malntalns that the order permits payment of respondents' claim 
to be made out of any funds in the trustées' hands, notwithstanding petitlon- 
er's mortgage may be a flrst lien thereon. 

The order under considération does not deal with the nature of respondents' 
services, nor with the source and nature of the funds in the possession of the 
trustées, and it makes no flnding or direction on the subject of any lien of 
petitloner's mortgage upon sueh funds or upon ail or any of the property out 
of which they arose, nor is it undertaken to be determined how mueh, if 
any, of respondents' claim is applicable to services rendered in the interest of 
sueh funds in the trustées' hands, or of the mortgaged property. 

Before ALSCHULER and EVANS, Circuit Judges, and SAN- 
BORN, District Judge. 

Julius Moses, of Cliicago, 111. , for petitioner. 

William A. Rogan and Herman Frank, both of Chicago, 111., for 
respondent. 

PER CURIAM. [1-3] As the matters which seem hère to hâve 
teen put in issue only by the briefs and arguments of counsel do not 
appear to hâve had the considération of the District Court, and are 
not determined by the order sought herein to be reviewed, we are not 
in position to pass upon them. The District Court, by omitting on 
review of the referee's order the provision therein which gave re- 
spondents' claim superiority over the lien of the mortgage, would 
seem by implication to hâve concluded that this payment must not be 
made out of any property or funds in the hands of the trustées which 
are subject to the mortgage lien. It is our view that the order for 
payment "out of the property and elïects of said estate in the hands 
of said trustées" must be read as though there had been added to it 
sueh words as "properly applicable to the payment thereof," for it 
is not to be presumed that the court intended to direct payment to 
respondents out of funds on which another held a prior lien, and 
which were not subject to be used to pay respondents' claims. 

If petitioner or any one else claims tO hâve a lien upon the funds 
in the hands of the trustées superior to the right of respondents or 
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of any other créditer to hâve their claims paid oitt of such funds, it 
is entitled in a proper proceeding to hâve such contention heard and 
determined before such payment of such claim is actually made. For 
otherwise, if the trustées wrongfully and on their own responsibility 
paid eut the funds, those having the superior claim thereon might 
to their disadvantage be obliged to resort to the personal Hability of 
the trustées and their sureties to make good any loss occasioned 
through such improper payment. 

While we are satisfied that the order entered does not authorize the 
trustées, out of funds on which petitioner holds a first and vaUd lien, to 
pay respondents on account of any claim for services not rendered in 
the realization of the funds in the trustées' hands, or in the conserva- 
tion of the property out of which it arose, yet in view of this contro- 
versy we deem it to be in the interest of justice and of ail concerned 
that respondents' claim be not paid until it is ascertained whether ail or 
any part of the funds in the trustées' hands may properly be applied 
to such payment. 

To that end the order under considération should be revised and 
amended so it will provide that such payment may be made only out 
of funds properly appHcable thereto. The trustées should at once 
and before making payment report to the court the funds of said 
estate in their hands, and the source from which the same were de- 
rived, and if found to be subject to petitioner's prior lien, how much, 
if any, of respondents' services were rendered in the interest of such 
fund or mortgaged property, and, upon due notice to ail parties con- 
cerned, the court should hear and détermine ail questions as to how 
much, if any, of the funds in the trustées' hands, are properly ap- 
plicable to the payment of respondents' said claim. Pending the 
hearing and détermination of thèse matters, the funds in the hands 
of the trustées must not be paid out for any purpose so as to reduce 
same below an amount sufficient to pay in fuU respondents' said claim. 
The matter is remanded to the District Court for further proceed- 
ings consistent with the views hère expressed. Neither party shall 
recover costs in this court. 



HOLT et al. v. SUPREME LODGE KNIGHTS OF PYTHIAS. 

(Circuit Court of Appeals, Seventh Circuit. July 18, 1916.) 

No. 2126. 

Insurance <®=719(3) — Fbateexal Insubance — ^Assessment — Eight to In- 

CBEASE. 

Tlie original charter of the Suprême Lodge of the Knights of Pythlas 
authorlzed it to amend its charter and by-laws at will, while its présent 
charter (Aet June 29, 1894, c. 119, § 4, 28 Stat. 97) also authorizes amend- 
ments at will provlded they do not conflict with fédéral or state laws. 
The order, which was engaged in the business of f raternal Insurance, 
several times in the past, upon discovery that the assessments charged 
were insufflcient to carry the Insurance, increased the Insurance assess- 
ments. Held that, notwithstanding members became such when the con- 
stitution provided for monthly payments by each member to be com- 

Ô=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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puted accordlng to an appended table, the order had power to Increase the 
assessments when It was discovered that those charged were insufficlent 
to satlsfy the death clalms. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1855 ; Dec. Dig. 

«=719(3).] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Bill by Joseph Holt and others against the Suprême Lodge Knights 
of Pythias. From decree dismissing the bill, complainants appeal. Af- 
firmed. 

The suit Is an omnibus Mil In equlty on behalf of 20 named plalntlffs on 
behalf of themselves and ail others slmllarly sltuated (155 In number), for 
an accountlng of trust funds held for the Insurance department to whlch 
plalntlffs belong, and for a recelyer, on the ground that the department (known 
as the fourth class) Is Insolrent ; also, for a ratable distribution of such trust 
funds among the fourth class members. 

The question is whether a fraternal beneflclary soclety has power to 
change a contract wlth an Insured member that the rates shall not be chang- 
ed, by doubling hls monthly payments, and on hls refusai to pay exclude him 
from ail beneflts. 

Plalntlfts are citlzens of Loulslana, and défendant was first organized un- 
der a gênerai law of Congress entitled "An act to provide for the creatlng of 
corporations In the District of Columbla by gênerai law." Its charter ex- 
plred in 1890. Continuing as a de facto corporation or voluntary association 
for a tlme it was réincorporated by the act of Congress of June 29, 1894. At 
that tlme it had organized the Insurance department hère in question, and 
had done business ail over the country, so there can be no serlous question of 
Its power to act outslde the District of Columbla, and where it was author- 
Ized to act by its charter of 1894. A later act of June 7, 1900 (c. 861, 31 Stat. 
708) ratifled meetings of its governlng body held outslde the District. 

This suit was begun January 25, 1911, the jurisdictlon depending on the 
fact that one of the parties is a fédéral corporation. In its facts the case is 
substantiaily the same as Knights of Pythias v. Mlms, 241 U. S. 574, 36 Sup. 
et. 702, 60 L. Ed. 1179, declded by the Suprême Court Junè 12, 1916; the 
only différence being in the form of the suit. 

Plalntlffs' rlght to équitable relief dépends entirely on the question whether 
the constitution of the Suprême Lodge, and its by-laws. In force when they 
respectlvely became members, constitute a contract whlcli could not be changed 
by the défendant wlthout plalntlffs' consent. It seems to be contended by the 
soUcitors for plalntlffs that If défendants constitution gave it no rlght to 
change the contracts, or Impair the vested rights under them, such contracta 
may be regarded as still in force, and défendant compelled to perform them. 
But the bill Itself goes only upon the theory that défendant has dlverted trust 
funds in whlch plalntlffs are Interested, and the only relief prayed for is 
the appolntment of a receiver of such trust funds, wlth power to bave an 
accountlng thereof from défendant, in order that plalntlffs may receive thelr 
ratable shares. There is nothing In the blU seeklng spécifie performance of 
the Insurance certiflcates, or for a recovery of damages for the breach of 
plalntlffs' contracts ; simply the enf orcement of a trust relatlng to the funds 
on hand when the breach occurred, through payment to plalntlffs of their 
ratable shares in such trust funds. The case therefore turns on the question 
whether such a soclety has power, elther under its constitution or otherwlse, to 
change an impraeticablè or lUusory Insurance plan wlthout accounting to 
dlssenting members for trust funds belonging to them as such; eren though 
such change may be heoessary to the very life and préservation of the soclety. 

The Insurance afforded by the order is extended only to those who are 
members, the far greater proportion of the members not being insured thereln. 
The order generally, however, has charge and Jurisdictlon over the Insurance 
department. The Insurance at flrst was divlded Into three classes, the différent 
classes havlng différent privilèges and rates. As tlme passed it was found 
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that the rates were Insufficlent, and that wlth such classifications the plan 
could not be successi*ully carried ont; thereupon, a fourth class was created, 
in wliich, unllke the othera, provision was made for tlie accumulation of an 
Expense fund and a mortuary fund calculated to supplément the monthly assess- 
ments and obvlate the dlfflcultles arising from a constantly Increasing death 
rate through the advancing âge of members. To accumulate such funds and 
meet the increasing cost of Insurance, the rates In thls class were materlally 
advaneed over the other classes. Business In the other classes ceased, in that 
no attempt was made to brlng new members into them. In course of time 
the flrst three classes became practlcally extinct, there belng now only a few 
members, less than ten in ail. Many, if not most of them, havlng gone Into 
the fourth class, it was provided that the latter class should hâve no relation 
to the other classes, but should be practlcally independent of them, and that 
the fund accumulated therein should be for the beneflt only of that class. 
Complalnants are ail persons advaneed in years, now past the Insurable âge, 
who hâve for many years past been members of the order, most of them 
holding original certificates in the flrst three classes, whlch were then trans- 
ferred to the fourth, and ail of them were members of that class at and for 
many years previous to the beglnning of thls suit. 

In 1906, long after ail the plalntltïs had become insured members of the 
fourth class, the society dlscovered that the rates in force, including those 
under the constitutions of 1884 and 1886, were entirely Inadéquate to main- 
tain a sufflcient mortuary fund. 

About one-half of the plaintiffs became insured whlle the constitution of 
the lodge whlch was adopted in 1884 was in force, among other things pro- 
vidlng for monthly payments by each member according to his âge, and ap- 
pending a table of moathly rates. The foUowlng clause of the instrument 
Is relled on by plaintiffs: "Said monthly payments shall be based upon the 
average expectancy of life of the applicant and shall continue the same as 
long as his membership continues." The rest of the plaintiffs jolned the 
lodge after the constitution of 1888 had been adopted, which provided for 
monthly assessments according to a specifled table of rates, and also con- 
tained the same provision as to permanent rates as the former one. Later 
constitutions changed thls clause by provlding that the rates should remain 
the same unless changed by the lodge or its board of control. 

In regard to the express reserved power to change the rules governing In- 
surance contracts, some of the plaintiffs slgned applications agreelng to ablde 
by the rules and régulations of the lodge then in force or thereafter enacted, 
and in the applications of the others the language was that their contracts 
should be controlled by the laws, rules, and régulations then in force or 
thereafter enacted. Plaintiffs' certificates or poUcies contained slmilar provi- 
sions. The original charter of the corporation provided that the Suprême 
Lodge might amend its constitution and by-laws at wlll, and section 4 of its 
présent congressional charter provides that the society may amend its con- 
stitution at pleasure, provided the amendments do not conflict wlth the laws 
of the United States or any state. Thls power, as we hâve seen, was exer- 
cised in 1888 and later years by providlng that the Insured members should 
continue their original payments unless otherwise flxed by the lodge. In 1906 
a more positive clause was adopted, to the effect that the laws of the order, 
and ail amendments thereto, should be part of the Insurance contracts. 

It further appears that ail the plaintiffs submltted to certain increases 
made by the lodge In their Insurance rates, and paid the additional sums 
required by such législation down to January 1, 1911, when the new rates be- 
came effective, whlch they refused to pay. 

Henry L. Lazarus, of New Orléans, La., for appellants. 
Sol. H. Esarey, of Indianapolis, Ind., for appellee. 
Before MACK and ALSCHULER, Circuit Judges, and SÀN- 
BORN, District Judge. 

SANBORN, District Judge (after stating the facts as above). In 
the Mims Case, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 1179, the 
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Suprême Court decided that the benefit certificate of the member "was 
not a contract, but was à régulation subject to the possibility inhérent 
in the case," and that "the essence of the arrangement was that the 
members took the risk of events, and if the assessments levied at a 
certain time were insufficient to pay a benefit of a certain amount, 
whether from diminution of the members or any other cause, either 
they must pay more or the beneficiary take less." No possible distinc- 
tion can be made between this litigation and the Mims Case brought 
against the same society. 
The decree dismissing the bill is affirmed. 



lEVINE V. McDOUGALTi et al. 
(Circuit Court of Appeals, Nintli Circuit. September 5, 1916.) 

No. 2730. 

1. Mechanics' Liens <S=5202— Assignments— Effect op. 

The rule tliat the rlglit to acquire a mectianic's lien îs Personal anri 
not transférable does not apply to an assignment made to enable the as- 
signée to sue. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 375; 
Dec. Dig. ®=>202.] 

2. Mechanics' Liens ^=>203(1) — Assignments — Effect. 

An assignment of a mechanic's lien is not complète until delivery 
Therefore, though the lien claluiant executed an assignment at the same 
time he slgned the lien claim, the assignment is valid and effective, where 
the lïistrument was not delivered until after the fillng of the lien claim. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 376, 
377; Dec. Dig. (©=5203(1).] 

Appeal from the District Court of the United States for the Kourth 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Suit by Jack Irvine against Angus McDougall and others. From a 
judgment in part for défendants, plaintiff appeals. Reversed and re- 
manded. 

The appellant brought a suit in his own behalf, and as the assignée of the 
claims of six others, to foreclose mechanics liens upon certain mining prop- 
erty. The answer denied the assignment to the appellant of the liens of the 
other lien claimants. The court below sustained the lien of the appellant in 
fuU, but found for the appellees as to the other lien claimants. Fox, Hayes, 
Wenzel, Sully, Berlis, and King. The évidence was that Fox and Hayes flled 
their lien claims on June 2, 1913, that Wenzel and Sully flled theirs on May 
27, 1913, and that Berks flled his on June 7, 1913. There was shown in évi- 
dence a written assignment to the appellant, signed by ail thèse lien claim- 
ants, bearing no date; but the évidence of the appellant was that the 
instrument wa^ delivered. to him ghortly after the liens were flled, and other 
évidence may bé taken as showing that the lien claims were ail made out and 
sworn to on May 20, 1913, and on the same date the lien claimants, excepting 
King, signed the undated assignment. One of the attorneys for the plaintiffs in 
the court belovc testifted that the assignments were signed on the day that 
the lien claims were signed; that the assignment was delivered to hlm with 
instructions that he hold the same and deliver it to the appellant after the 
flling of théi liens; that he dld as dlreeted, and told the appellant that he 

©ssFor otber cases lee sama topic & KEY-MUMBKR in ail Key-Numbered DigesU & Indexes 
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turned It over to him formally, but he testifled that, notwithstandlng the 
formai delivery, lie kept the instrument in his possession nntil the bringing oî 
the suit. ïhere was no other testlmony on the subject of the time when the 
instrument was delivered, but it was shown that King's assignment was 
not delivered until after the suit was begun. The trial court ruled that King'a 
assignment was too late to be ineluded in the suit, and, without making a 
spécifie flnding on the question of delivSty, found generally that the other 
assignments were made before the liens were filed, and therefrom drew the 
légal conclusion that the assignments were nuU and void. Whether that 
conclusion of law was error is the question which the case présents on the 
appeal. 

Harry E. Pratt and Louis K. Pratt, both of Fairbanks, Alaska, and 
Herman Weinberger, of San Francisco, Cal., for appellant. 

Cecil H. Clegg, of Fairbanks, Alaska, for appellee John A. Healey. 

McGowan & Clark, Thomas McGowan, and John A. Clark, ail of 
Fairbanks, Alaska, for appellees Rutherford and Smith, trustées. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
We hold that the decree of the court below is erroneous for the rea- 
sons: First, the rule that the right to acquire a lien is personal and 
not transférable, and is destroyed by assignment, does not apply to an 
assignment made, as in the présent case, for the purpose of enabling 
the assignée to maintain a suit. Skyrme v. Occidental Mill Co., 8 Nev. 
219; House v. Schulze, 21 Tex. Civ. App. 243, 52 S. W. 654. Sec- 
ond, there was no delivery of the instrument of assignment to the ap- 
pellant until after the liens had been filed, and delivery is essential to 
the completion of an assignment. 5 Corpus Juris, 907; Ritter v. 
Stevenson, 7 Cal. 388; Léonard v. Adm'r. of Kebler, 50 Ohio St. 444, 
34 N. E. 659; Govin v. De Miranda, 76 Hun, 414, 27 N. Y. S. 1049; 
Buehler v. Galt, 35 III. App. 225 ; Tatum v. Ballard, 94 Va. 370, 26 
S. E. 871. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings, and with instructions to permit the plaintiflf to file a supple- 
mental complaint alleging the transfer to hira of the lien of King. 
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WAGNER et al. t. MECCANO, Limited. 

(Circuit Court of Appeals, Slxth Circuit October 11, 1916.) 

No. 2977. 

1. Appeal and Ebrob <e=»438 — Effbxt or AppeaI/ — Right to Reopen Cass. 

After an Interlocutory decree in favor of complalnant in a patent case, 
and after an àlipeal had been allowed and perfected, but before tbe 
statement of the évidence had been settled In the district court or the 
trauscript had been flled on appeal, the défendant dlscovered a new antici- 
pation and moved for an order dlreetlng the reopenlng of the case and 
receiptof further évidence. Hélâ, that, as Jurlsdlctlon of the District 
Court to reopen would hâve been lost by perfection of appeal from a 
final decree, and as the District Court in any event would hesitate to 
entertaln any such proceedlngs, the appellate court wlll authorize the 
District Court to recelve and Conslder the application as if It had been 
made before the grantlng of the appeai, with leave to request a dismissal 
of the appeal and remand of the record in case the district court should 
deem the case should be reopened. 

[Ed. Note. — For othèr cases, see Appeal and Brror, Cent. Dlg. § 2196; 
Dec. Dig. <©=>438.] 

2. Appeal and Ebeoe iS=3ll97 — Rkmanp — ^Poweb of Teial Couet — Lapse of 

Term. 

In such case, the lapse of a term of the District Court whlle the cause 
was In the appellate court wlll not deprtve the District Court, the decree 
being interlocutory, of the right, after dismissal and remand, to set aslde 
its original decree. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §1 
4666, 4667, 4669-4671 ; Dec. Dlg. ®=9ll97.] 

On motion by appellants for an order authorizing and directing the 
District Court to reopen the case and receive further évidence. On 
motion by appellee to dismiss. Matter referred to District Court» 
with leave to reopen case. For opinion belovir, see 234 Fed. 912. 

Toulmin & Toulmin, of Dayton, Ohio, for appellants. 

Reeve Lewis, of Washington, D. C,, and Ralph L. Scott, of New 
York City (Healy, Ferris & McEvoy, of Cincinnati, Ohio, on the brief), 
for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. After an interlocutory decree in favor of plaintifF 
in a patent case, and after an appeal to this court has been allowed 
and perfected, but before the statement of évidence has been settled 
in the District Court, and so before the transcript has been filed in 
this court, the défendant discovers a new anticipation, and moves this 
court for an order authorizing and directing the district court to re- 
open the case to receive further évidence. 

[1 ] If the decree below had been final, the jurisdiction of that court 
to reopen would hâve been lost by the perfected appeal ; and, whether 
or not with this decree it had power, that court would hesitate to enter- 
tain any kind of proceedings looking to revision unless this court so 
ordered. We think it would be the most satisfactory practice in the sit- 

A=>For otber coaei «ee Bam* topio & KEY-NUMBER In aU Key-Numbered Dlgesti & Indexai 
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uation hère existing that this court should authorize the District Court 
to receive and consider the application f rom the same point of view as 
if it had been made before the appeal was perfected ; that, if the District 
Court should think reopening proper, it should certify to this court a 
request for dismissal of the appeal and the remanding of the record 
for that purpose ; and this court could then dismiss the appeal accord- 
ingly, and vvithout préjudice. Roemer v. Simon, 91 U. S. 149, 23 L. 
Ed. 267; Cimiotti Co. v. American Co. (C. C. A. 2) 99 Fed. 1003, 39 
C. C. A. 677; Nutter v. Mossberg (D. C. Mass.) 118 Fed. 168; Moss- 
berg V. Nutter (C. C. A. 1) 124 Fed. 966, 60 C. C. A. 98; Greene v. 
United Co. (C. C. A. 1) 124 Fed. 961, 60 C. C. A. 93. 

[2] The lapse of a term while the cause was in this court would 
not deprive the District Court of the power, after such dismissal and 
remanding, to set aside the decree and reopen the case ; at least where 
the decree was, as hère, interlocutory. Mossberg v. Nutter, 124 Fed. 
966, 967, 60 C. C. A. 98. 

In the meantime, and for such period as the District Court approyes, 
the time for filing the record on the appeal now pending can be ex- 
tended. If the District Court should not think proper to reopen, then 
the appeal can proceed, and the party desiring reopening can, by an- 
cillary appeal or otherwise, invoke any power of review this court may 
hâve. 



FIRESTONE TIRE & RUBBER CO: v. SEBERLING. 

(Circuit Court of Appeals, Sixth Circuit. October 13, 1916.) 

No. 2954. 

CouBTS <S=>.356 — Record on Appeal — Transcript — Rules. 

General Equlty Rule 75, cl. "b" (198 Fed. xl, 115 C. C. A. xl), provides 
that the testimony of witnesses shall be stated only in narrative form, 
save that if either party desires it, and the court or Judge so directs, any 
part of the testimony shall be reproduced in the exact words of the wit- 
ness. After a patent case had been heard iri open court, the parties and 
the court, the trial havlng occupied several days, deslred that the record 
might be prlnted for use by the trial court in consldering and deciding 
the case and in such manner that a reprintlng might be avoided on ap- 
peal. Accordingly, the parties stipulated that the record might be prlnted 
in the form of questions and answers, and In the form given In open 
court Instead of narrative form, and that upon any appeal the record so 
prepared should be used, while the trial court entered an order In the 
same terms. The record as prlnted contalned ail the proceedings on the 
trial, Including the arguments and comments of counsel, at length, and 
the détails of testimony by fact witnesses. Jield> that, as the purpose of 
the rule Is not only to lessen the cost of printing but to lessen the labor 
of the appellate court, the record as prepared, though authorlzed by the 
trial court, Is not a compliance wlth the rule, for Iramaterlal détails 
might well hâve been omitted ; but the point not havlng previously 
been ralsed, and the parties havlng acted in good faith, the record wlll be 
accepted. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
<@=>356.] 

<@=sFor other cases see same topic & KEY-NXJMBBR In ail Key-Numbered Dlgests & Indexe» 
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Appeal froin the District Court of the United States for the East- 
em Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suit between the Firestone Tire & Rubber Company and Frank A. 
Seberling. There was a decree for the latter, and the former appeals. 
The attention of the court was directed to the record by the clerk. 
Record ordered received. 

S. H. Toiles, of Cleveland, Ohio, and C. C. Linthicum and Amos 
C. Miller, both pf Chicago, 111., for appellant. 

Wm. L. Day, of Cleveland, Ohio, and Robert F. Rogers and Rogers, 
Kennedy & Campbell, allof New York City, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. A f ter a patent case had been heard in open court, 
by a trial occupying several days, the parties and the court desired 
that the record might be printed for use by the trial court in con- 
sidering and déciding the case, and in siich manner that a reprinting 
might be avoided upon appeal to this court. Accordingly, the parties 
stipulated "that the record herein be printed in the form of question 
and answer, and in the form given in open court, instead of in nar- 
rative form, * * * and that upon any appeal taken in this cause 
the printed record so prepared shall be used" ; and the court entered 
an order in the same terms. The printed record, so prepared, having 
been tendered for filing in this court, the clerk bas brought to the 
attention of the court, pursuant to clause 1 of rule 19, the question 
whether such record compiles with clause "b" of Suprême Court 
General Equity Rule 75 (198 Fed. xl, 115 C. C. A. xl). 

This rule provides that testimony of witnesses shall be stated only 
in narrative form, "save that if either party desires it, and the court 
or judge so directs, any part of the testimony shall be reproduced 
in the exact words of the witness." This provision was in aid of 
at least two purposes: To lessen the cost of printing, and to save 
the time of the appellate court. It does not undertake to fix or limit 
the grounds upon which the trial judge may direct reproduction in 
the exact words of the witness ; nor is it necessary hère to décide 
how far, if at ail, it permits the judge to be moved by the advantage 
of having the record printed for his use and saving to the parties 
the cost of double printing; but an inspection of the record hère 
tendered shows that the parties went beyond what can be allowed, 
under the most libéral construction. They bave printed ail the pro- 
ceedings on the trial, including the arguments and comments of coun- 
sel, at length, and hâve included the détails of testimony by fact wit- 
nesses to an extent which we cannot suppose the court purposefully 
required. We think the rule does not contemplate such a blanket 
direction as is found hère, when that direction comes to be interpreted 
by the application of it which the parties hâve made. If the record 
is to be printed for use in argument before the trial court, there seems 
to be no reason why the parties cannot very considerably condense 
the typewrilteu transcript and eliminate immaterial matters, even 
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though there might not be as much condensation as if the work were 
done after the decree. Indeed, immediately after the taking of tes- 
timony, and in préparation for the argument, if theré is an interval for 
préparation, counsel are Ukely to be best prepared to arrange and 
condense the record, and with the least burden to themselves. Cases 
in which the appeal brings up less than the whole decree and eHmi- 
nates matters which upon the argument below are thought material 
are not usual. 

It results that we cannot sanction the prepa.ration of transcripts on 
appeal or records hke the présent one; but since the course adopted 
in this case was no doubt taken in good faith and had the approval 
of the court below, and the rule bas not before been interpreted in 
this respect, we will accept this record. 



ELITE MFG. CO. V. ASHLAND MFG. CO. 

(Circuit Court of Appeals, Sixtli Circuit. October 3, 1916.) 

No. 2815. 

1.. Patents ig=>25 — Invention — What Constitutes. 

There Is no Invention in selecting and assembling tlie most désirable 
parts of différent mechanisms in tlie same art, wliere eacti opérâtes in 
the same vfay in the new deviee as it dld in the old and effiects the same 
results. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 27-29 ; Dec. Dig. 
<S=>25.] 

2. Patents ®=3328 — Validity — Anticipation. 

The Burkholder patent, No. 1,004,741, for a lift jack for automobiles, 
held invalld for lack of Invention and anticipation. 

3. Patents <S=328 — Patentability — Lack of Invention. 

The Burkholder design patent, No. 44,837, for a design for a liftlng- 
jack standard, held Invalid for want of invention, shovping neither beauty, 
orlginallty, nor créative design. 

Appeal from District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit by the Elite Manufacturing Company àgainst the Ashland 
Manufàcturing Company. From a judgment for défendant, plain- 
tiflf appeals. Affirmed. 

M. G. Norton, of Cleveland, Ohio, for appellant. 
C. L. Parker, of Washington, D. C, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The plaintiff, as assignée of the Burk- 
holder patents. No. 1,004,741, for a lift jack for automobiles, issued 
October 3, 1911, and No. 44,837, for a design for a lifting-jack stand- 
ard, issued November 4, 1913, lost its infringement suit against the 
défendant in the lower court on the ground that neither of its pat- 
ents disclosed novelty or an exercise of the inventive faculty. Relief 

(@=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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is sought against such adverse ruiing. The claims of the first-named 
patent are shown in the margin.* 

[1,2] The lift jack is not exclusively adapted to automobiles, but 
may be used for the same gênerai purposes as other lift jacks. The 
upright standard on which the parts of the jack are mounted has a 
wide base, its greatest extension being in front of the standard and 
beneath the supporting arm of the head or rest for the automobile 
hub. The upper surface of the rest is depressed or curved, the better 
to engage the object to be raised. Latéral flanges project from the 
front edges of the standard. A lift bar, having rachet teeth on its 
outer edges, and so attached to the front of the standard by ears or 
lugs as to permit its sliding On the standard, projects laterally at its 
top. Through this projecting portion is a tapered vertical hole in 
which is inserted the shank of the revolvable rest for the automobile 
hub or other object to be supported. To an extension at the top of 
the rear of the standard i? affixed by an outer pivot a handle or lever 
used in operatirig the jack. Its inner extension is bif urcated at an 
obtuse angle to its main portion^ thus forming a crank handle or 
lever. To the end of the Jjifurcated portion of the handle is a yoke 
or link which extends downward embracing both the standard and, 
the lift bar, its lower cùrved part engaging the undèrportion 6f the 
nearest ratchet tooth and thus holding the lifted object in an elevated 
position when the jacking-up process is ended. The jack is operated 
by placing it where it is to stand; the lift bar is then raised by the 
handle until it engages the object to be lifted; the yoke is at the 
same time made to engage the lower surface of the nearest t-atchet 
tooth with the handle in a raised 'position. Thé handle being then 
depressed to its loweist position, raises sUch object so as tp be sup- 
ported by the jack. 

The lifting-jack art is sp old and so highly developed as to afford 
slight opportunity to inventive genius. Claims submitted by the pat- 
entée were repeatedly rejected by the patent examiner. The défend- 
ant rightfully contends that the two claims finally allowed and hère 
ihvolved are substantially the same as those declared invalid for 
want of patentable novelty in the interférence procepding between the 
patentée and Willour, the only différence aside from that of descrip- 
tive wording being the inclusion of flanges in claim 1 and a pivot and 
socket in claim 2. The décision made in that proceeding was not as- 
sailed and remains undisturbed. The plaintiff answers that such in- 
clusions, in view of the state of the art, are obviously secondary mat- 
ters and that the primary feature of its device is the lift bar with an 

11. In a device of the character descrlbed, a standard, having flanges at its 
front edges, a lift bar having slldabie engagement on said flanges and provided 
with an outward pro.1ection Intégral viflth the front edge thereof, and a head 
having a free pivot on said projection to rotate horlzontally, and means to 
raise said lift bar in respect to said standard. 

2. In a device of the character descrlbed, a standard, a lift bar mounted 
upon the edge thereof and provided with an intégral arm at Its top and a 
socket in its extreniity and a head having a transverse dépression on its top 
adapted to engage the object to be raised and a spindle on its bottom rotatable 
in said socket. 
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intégral arm and a rotatable head; but thèse features were also old 
in the art. A comparison of the plaintiflf's jack with the numerous 
prior patented devices shown in the record would be tedious and 
is not deemed necessary. Référence to a few will suffice. In con- 
struction and principle of opération the Rikard device, patent No. 
375,769 (1888), excepting as to flange and pivot and socket features, 
bears a strong family resemblance to that of plaintiff. But the flanges 
and every other élément, excepting the rotatable head, called for by 
claim 1, is seen in earlier patents — that of Huber, for instance, No. 
362,085 ( 1887). Excepting the spindle rotatable in its socket, the 
Cox patent. No. 468,955 (1892), embraces ail the éléments of the sec- 
ond claim. Rotatable heads are found in a number of earlier patents 
— some of which are Parks, No. 240,330 (1881), Garcin, No. 303,504 
(1884), Aiken, No. 480,685 (1892), and Wands, No. 806,088 (1905). A 
head or rest with a transverse dépression is seen in several of the 
patents. Heads of that character susceptible of being turned, like 
that in the plaintifï's device, to any desired position for placing the 
jack for lifting purposes, appear in the Welles patent, No. 750,740 
(1904), and in that of Wands, who specifically mentions this char- 
acteristic of his jack. The particular means specified in claim 2 for 
rotating the head is covered by the patents of Aiken and of Ammi- 
down. No. 60,114 (1866). The various éléments shown in plaintifï's 
patent and mentioned in its respective claims are ail found in the 
prior art, performing respectively the same function in the same way 
and producing the same resuit as in plaintifï's device. We are not 
unmindful that to combine old parts in such manner as to produce 
a new resuit by their harmonious co-operation may be patentable; 
but where the combination is not only of old parts, but obtains old 
results, without the addition of any new and distinct function, it is 
not patentable. There is no invention in merely selecting and as- 
sembling, as Burkholder did, the most désirable parts of différent 
mechanisms in the same art, where each opérâtes in the same way in 
the new device as it did in the old, and effects the same results. Good- 
year Tire & Rubber Co. v. Rubber Tire Wheel Co., 116 Fed. 363, 
369, 53 C. C. A. 583 ; Overweight Counterbalance Co. v. Henry Vogt 
Machine Co., 102 Fed. 957, 961, 962, 43 C. C. A. 80; Sheffield Car 
Co. V. D'Arcy, 194 Fed. 686, 693, 116 C. C. A. 322. Ail of thèse 
cases were decided by this court. It requires only the commonest 
kind of skill, such as any mechanic ordinarily skilled in the art could 
and would hâve exercised, to borrow, as the patentée did, from well- 
known styles of jack one or more of their operative parts and put 
the same into another, there to perform the same function as such 
respective parts performed in the first. The plaintifï's lifting-jack 
patent, for want of novelty and patentable invention, cannot be sus- 
tained. 

[3] The plaintifï's design patent shows the lifting-jack standard 
with its base, such standard having projecting strengthening flanges 
and elliptical openings placed at intervais between the base and a 
point beneath the attachment of the handle. The openings are such 
as any mechanic would make to economize material and reduce the 
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weight of the jack without materially reducing its strength. The 
production of such a design did not call for an exercise of the créative 
faculty. OriginaUty is wanting. The beauty of the design is not 
impressive. For thèse reasons, the patent must be held invaUd. Chas. 
Boldt Co. V. Nivison-Weiskopf Co., 194 Fed. 871, 114 C. C. A. 617 
(C. C. A. 6). 
The judgment of the lower court is affirmed. 



ELLIOTT MACH. CO. v. ROTHSCHILD & CO. et al. 

(Circuit Court of Appeals, Seventli Circuit. August 29, 1916.) 

No. 2290. 

Patents ®=532S — Invalidity— Shoe Button Fastenino Machine. 

The Elliott patent, No. 765,616, for Improvement iu shoe button fasten- 
ing macliines, in view of tlie proceedings in tlie Patent Office, must be 
limited to the making of the button feeding tube détachable and supplying 
the machine with a plurality of such tubes for use with buttons of différent 
sizes, and, as so construed, is void for want of invention, 

Appeal from the District Court of the United States for the East- 
«rn Division of the Northern District of IlHnois. 

Suit by the EHiott Machine Company against Rothschild & Com- 
pany and others. From a decree of the District Court dismissing bill 
for injunction charging infringement of United States letters patent 
No. 765,616, to Minnie S. Elliott, for "attachment for button setting 
machines" (224 Fed. 502), plaintiff appeals. Affirmed. 

Edward Rector, of Chicago, 111., for appellant. 
William O. Belt, of Chicago, 111., for appellees. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. The so-called attachment consists 
of a détachable button chute or tube in a machine for attaching buttons 
to shoes, through which chute the buttons pass from the hopper, or 
source of the button supply, to the place of attachment to the fabric. 
The commercial Elliott machine, on the market for years prior to filing 
application for this patent, had the same kind of chute, save only that 
it was not readily détachable, but vi'as so placed that to remove it re- 
quired some dismemberment of the machine. However, the patent in 
question does not purport to cover the Elliott machine in its recon- 
structed form to admit of ready detachment of the chute, but, as 
granted, Hmits the award to this inventor to the éléments of that ma- 
chine as combined with the distinctive feature of à détachable button 
chute. 

The button chute of the patent, as well as of the machine in long 
prior use, has a retaining spring or device at its lower end to prevent 
the column of buttons, which descend in the chute by gravity, from 
running out. A sort of feed finger in the machine reaches in between 

<g=aFor other cases see same topic & KBY-NCMBER In ail Key-Numbered Digests & Indexes 
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the lowest button and the one next above, and forces or pushes the 
lovvest button down through the chute, past this retaining spring, to the 
place for attaching to the fabric, and, the finger being. withdrawn, the 
button next above falls against the retaining spring, ready to be next 
seized and pushed down by the feed finger. This retaining spring must 
be at such a place on the chute that the feed finger will reach in at 
the point between the two buttons, and will not strike upon either. 
With large buttons in the chute the point between the two lower but- 
tons would be higher in the chute, and with small buttons it would 
be lower. Thus the retaining spring must be fixed correspondingly 
higher or lower on the chute, so the point between the twO' lower but- 
tons will always be at the same place, where the feed finger reaches 
in to grasp the lower button. 

The advantage of ready detachabiHty is stated in the spécification 
of the patent to be that a chute made for certain sized buttons may 
be readily removed, and another chute attached, constructed and ad- 
justed to take care of buttons of a différent size, thus enabling the same 
machine to operate with différent sized buttons by merely changing 
its button chute. There is no différence in the mechanism or opéra- 
tion of the old and the new chutes ; but it is claimed that under the 
old method, unless the machine were taken apart and another chute 
substituted whenever it was desired to use buttons of différent size 
from those for which the chute was then adjusted, it was necessary 
to hâve several of the machines, each with its chute having the retain- 
ing spring or device at a point where it will accommodate the différ- 
ent size of buttons. 

But, when the new machine was equipped with a chute for a given 
size of button, it was, in ail essential respects, like the old Elliott 
machine equipped for the like size button, and when equipped with a 
chute for a différent size of button it was, in function and opération, 
just like another of the old machines arranged for such size of button. 
For the seven years during which the application was pending in the 
Patent Office the applicant sought repeatedly, but vainly, to secure 
claims upon a plurality of interchangeable chutes, severally adjusted for 
différent sized buttons, which undertakings were as persistently op- 
posed by the Patent Office, and ail such claims were refused, and the 
claims finally allovved contain no référence whatever to a plurality or 
interchangeability of chutes, or to chutes of varying construction or 
adjustment to admit of using différent chutes for différent sized but- 
tons with same machine. In rejecting a claim which described a 
plurality or séries of thèse chutes, the Patent Office properly said: 

"A description of the machine Is complète which Includes only one chute, and 
a description iucluding a séries of chutes embraces more than is comprised in 
the machine. Those chutes which are temporarily disconnected from tlie 
machine are wliolly separate from, and independent of it, and form no part 
thereof, and a claim which attempts to cover them ail together covers an ag- 
gregation." 

Plurality or interchangeability of chutes not having been patented 
to appellee, there is no infringement in their employment by another. 

The action seems to be based on the function or the advantageous 
possibilities in the employment of a plurality of chutes, as stated 
235 F.— 57 
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in the spécifications of the patent, rather than upon its claims. In 
detachability alone there is no patentable invention, nor in tiie employ- 
ment of a séries or plurality of attachments, with none of which is 
achieved a new resuit, or an old resuit in a différent way. The claims 
in issue of this patent, predicated as they are on the detachability of 
the button chute as an essential élément, cannot be upheld. 

The opinion of the District Court, reported in 224 Fed. 502, 
discusses more f ully thèse propositions, and with its reasoning and con- 
clusions we are in accord. 

The decree of the District Court is affirmed. 



CHRISTENSEN et al. v. WESTINGHOUSE TRACTION BRAKE CO. 

(District Court, W. D. Pennsylvauia. Septeinber 30, 1916.) 

No. 80. 

1. Patents ®=5310(7) — Pleading — Counte^sclaim — Rigiit to Skt Up. 

In a suit for the Infrlngement of a patent, défendant moved for leave 
to amend its answer, to set up a counterclaim of complalnant's inf ringement 
of another patent belanglng to defendaat. General rule in equity 30 (198 
Fed. xxvi, 115 C. C. A. xxvi) provides that the answer must state In 
short and simple form any counterclaim arislng out of the transaction 
which is the subject-matter of the suit, and may, without cross-bill, set 
out any set-off or counterclaims agalnst the plaintiff which might be the 
subject of an independent suit in equity against him, and such set-ofC or 
counterclaim so set up shall hâve the same effect as a cross^suit, so as 
to enable the court to pronounce final judgment, both on the original and 
cross claitns. The rule has no provisioH enabling plaintiff to obtaln affirm- 
ative relief, on counterclaim not germane to the suit being set up in the 
answer as though défendant were proceeding by original bill. Held that, 
as an ordinary counterclaim' which a défendant may assert is one arislng 
out of the transaction that is the subject-matter of the suit, and as tliere 
is nothing in the rule to indicate that it was intended to change the ordi- 
nary practice défendant cannot set up the counterclaim desired which does 
not arise out of the same transaction, the provisions doing away with 
the necessity of the crbss-blll having no such effect; the purpose of a 
cross-bill being eitber to aid in the défense of the original suit or to ob- 
tain a complète détermination of the controversieS ralsed between the 
original complainant and cross-complainant over the. subject-matter of 
the original bill. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 521-532; Dec. 
Dig. <g=>310(7).] 

2. Patents ®=>310(8)— Pleading — Counterclaim — Cboss-Bill. 

In such case, averments of the proposed counterclaim that défendant 
was informed and believed that many of the machines which the bill 
charged had been made and sold by plaintifl: embodied an invention be- 
longing to défendant and inf rlnged upon defendant's rights would not 
entitle défendant to, assert the same. against plaintiff in a cross-bill, for, 
if portions of plaintiff's machines Infringed the patent of défendant, that 
would form the basis of an independent suit, and could only Incidentally 
afCect the question of damages ; plaintifC's rlght of recovery being limited 
to infrlngement of the machines manufactured by défendant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 533, 534; Dec. 
Dig. <g=>310(8).] 

<S=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Equity. Bill by Niels A. Christensen and anothef against the 
Westjnghouse Traction Brake Company. On motion by défendant 
for leave to amend its answer by setting up a counterclaim. Motion 
denied. 

Lines, Spooner, ElHs & Quarles, of Milwaukee, Wis., Rced, Smith, 
Shaw & Beal, of Pittsburgh, Pa., and Wm. R. Rummler, of Chicago, 
111., for plaintiffs. 

James K. Bakewell, of Pittsburgh, Pa., Paul SynnestVedt, of Phila- 
delphia, Pa., and Thomas B. Kerr, of New York City, for défendant, 

THOMSON, District Judge. Thîs is a motion on the part of de- 
fendant for leave to amend its answer by setting up a counterclaim 
of inf ringement. Suit is brought for inf ringement of certain patents, 
dne for an improvement in combined pumps and mptors, and the 
other for an improvement in valves for compressors. Thèse patents 
are owned by the plaintiff Christensen, under which the plaintiff AUîs- 
Chalmers Manufacturing Company has an exclusive license. The 
défendant now asks leave to bring into the suit, by way of counter- 
claim, à cha.rge of infringement against the plaintiffs of its patent for 
a new and ùseful improvement in motor compressors. 

[11 Defendant's right to counterclaim for infringement of its pat- 
ent dépends on the proper interprétation of rule,30 of the General 
Rules in Equity (198 Fed. xxvi, US C. C. A. xxvi), which reads as 
follows: 

"The answec mnst state Ih short and simple f orm any counterclaim arlsing 
out of the transaction which is the subject-matter of the suit, and may, with- 
out cross-blll, set out any set-off or counterçlalms against the plaintiff which 
mlght be the subject Of an Independent suit in eçLuity against hlm, and such 
set-off or counterclaim so set up shall hâve the same effect as a cross-sult, so 
as to enable the court to pronpunce a final Judgment In the same suit both on 
the original and cross clainis." 

The wording of this rule has resulted in conflicting opinions as to 
its true meaning. Some judges hâve given to the rule a very broad 
interprétation, holding that the first part of the rule is mandatory and 
the second part permissive ; that the words "counterclaim arising out 
of the transaction which is the subject-matter of the suit" cover broad- 
ly ail matters which theretofore could hâve been pleaded by cross- 
bill ; and that the word "counterclaim," as used in the second or per- 
missive part of the rule, includes ail cross-claims upon which the 
défendant might sue the plaintiff in equity, even if having no con- 
nection whatever with the plaintiff's cause of action. This broad in- 
terprétation of the rule is maintained by Judge Chatfield in Marconi 
Wireless Telegraph Co. v. National Electric Signalling Co. (D. C.) 
206 Fed. 295, by Judge I+acombe in Vacuum Cleaner Co. v. American 
Rotary Valve Co. (D. C.) 208 Fed. 419, and by Judge Rèllstab in 
Electric Boat Co. v. Lake Torpédo Boat Co. (D. C.) 215 Fed. 377. 
On the other hand, it has been held that the word "counterclaim" in 
the paragraph "may, without cross-bill, set out any set-ofF or counter- 
claim against the plaintiff which might be the subject of an independ- 
ent suit in equity against him," applies only to a counterclaim proper ; 
that is, such as could properly be set up by cross-bill, the subject- 
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mâàer qf -vi'hîch gtows Out of and the relief sought dépends upon, 
thè subject-matter of the plaintiff's bill. This view is held by Judçe 
Dodge in Teffy Steam Turbine Cô. - V. Sturtevant Co. (D; C.) 204 
Fed. 103, and in Klauder-Weldon Dyeing Machine Co. v. Giles (D. 
C.) 212 Fed. 452, by Judge Geiger in Adamson y. Shaler (D. C.) 208 
Fed. 566, and in Atlas Underwear Co. v. Cooper Ûnderwear Co. 
(D. C.) 210 Fed. 347, and by Judge Thomas in the district of Connecti- 
cut in Sydney v. Mugford Printing & Fngraving Co., 214 Fed. 841. 

The reagoning of Judge Dodge and those with him, who hâve adopt- 
ed the more restricted application of the rule, appears to me as the 
more . lo^ical. It seems to be reasonably clear that the purpose of 
the. rule is to require the setting'ùp in the answer of àll matters which 
coùld fornierly be brought in by cross-bill only. As there is a clearly 
recQgnized distinction between a set-off and a counterclaim in equity, 
it hiust be assumed that, when the rule used both words, they were 
used, îlot intètchangeably Or as synonyrnous, but with their true dis- 
tinction in yiew. A counterclaim is one which the défendant might 
assert against the plaintiiï in the same suit, the cross-bill being brought 
eitfier to aid in the défense of thè original suit or to obtain a complète 
détermination of the controversies bëtween the original complainant 
and the cross-complainant pver the subject-matter pi the original bill. 
And if this is not its purpose, it is not a cross-bill. The term "coun- 
terclaim" or "cross-bill" in equity having a definite. légal meaning, it 
can hardly be supposed that the court in draf ting the tule used it in 
two différent sensés: The first in its ordinary and accepted significa- 
tion, that i s, a claim "arising out of the transaction which is the sub- 
ject-mattér of the suit"; the second, without any such limitation, thùs 
practically effecting a very radical change in the law as to what could 
be pleaded by way of counterclaim. It is to be assumed that, if such 
radical change were intended, it woûld hs.ve been expressly and 
plainly declared. I do not think the wording of the rule justifies this 
conclusion. Giving proper eiïect to the words "without cross-bill" 
and the words "shall hâve the same effect as a cross-bill," it seems 
reasonably clear that the answer was intended to perform the func- 
tion of a cross-bill, making the cross-bill no longer necessary ; the 
matter thus pleaded in the answer having the same effect as the cross- 
suit. This Gould not be true iî the défendant is permitted in effect 
to file an original bill by way of counterclaim having no connection 
with the subject of the original bill. 

There is also force in the position of Judge Geiger that, if the rule 
were intended to so enlarge the scopei of equity procédure as to per- 
mit the défendant to incorporate in his answer causes of action not 
related nor gefniane to the subject of the bill, thenrule 31 (198 Fed. 
xvii; 115 C. C. A. xvii) should hâve the necessary provisions to enable 
the plaintiiï to obtain such affirmative relief, as, were the défendant 
proceeding by original bill, the complainant could obtain, formerly 
by cross-billj'now by counterclaim. There is plainly no provision in 
rule 31 forsùch set-off' or counterclaim on the part of the plaintiff, 
unless it is intended to be embraced in the vi^ôrd "feply." Certainly 
this at least iâ very doubtful. I am therefore of opinion that the words 
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"and may, without cross-bill, set out any set-off or counterclaim against 
the plaintiff which might be the subject of an indépendant suit in equi- 
ty against him," apply only to such counterclaims as arise out of the 
transaction which is the subject-matter of the suit. 

[2] Nor do I think, in the case at bar, that the avéraient in the 
proposed counterclaim that "défendant is informed and believes many 
of the machines which the bill of complaint and the amendment there- 
to state hâve been made and sold by the plaintiffs, embody the inven- 
tion set forth in said patent No. 861,488, and particularly in claims 
17 and 18 thereof, and infringe upon defendant's rights thereunder," 
would entitle the défendant to assert the same against the plaintiff in 
a cross-bill. It does net go to the question of defendant's infringe- 
ment of plaintiff's patents, nor do I conceive that it would be âny 
answer to plaintiff's prayer for injunctive relief. If some portion of 
plaintiff's machine, not covered by his patents, infringes the patent 
of the défendant, that would form the basis of a separate and in- 
dependent suit against him. It could only affect the incidental ques- 
tion of damages to which the plaintiff is entitled; his right of re- 
covery being limited to the infringing exclusive of the noninfringing 
éléments of the articles of defendant's manufacture and sale. 

For the foregoing reasons, the defendant's motion is denied. 



BONE V. WALSH CONST. CO. 
(District Court, S. D. lowa, Davenport Division. September 18, 1916.) 

1. CosTS iS=>48— Power op Court— Dismissal. 

A court of equity should as far as possible, where plaintiff waits untll 
the moment of trial before dlsmlssing, tax costs so as to reimburse de- 
fendant for expenditures made in good faith in préparation for trial, 
though the court cannot tax any costs which could not hâve been taxed 
had the case gone to trial and there been a decree for défendant. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 129, 192-210 ; Dec. 

Dlg. ®=548.] 

2. CosTs ©=5l87— Taxation— Fbes for Expert Witness. 

As the povi'er to impose costs ultimately must be found In the statutes, 
and the only statute Intended to penalize for vexatious proceedlngs (Kev. 
St. § 982 [Gomp. St. 1913, § 1623]) merely déclares tha;t an attorney shall 
be llable for costs vexatiously increased by him, a plaintiff who delayed 
dismissal until the eve of trial cannot be taxed with disbursements made 
by défendant to procure expert witnesses, and défendant is only entitled 
to the ordinary witness fées therefor. 

[Ed. Note. — For other cases, see Costs, Cent. Dlg. § 738 ; Dec. Dig. <S=> 

187.] 

3. Costs <g==>190—ALi.owANCE— Dismissal. 

Whei-e plaintiff delayed his dismissal until the eve of trial, défendant 
cannot be allowed as costs disbursement for the préparation of models 
for various alleged antlcipatlng structures. 

[Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 660-662 ; Dec. Dig. 
®=190.] 

@=sFor other cases see same topic & KEy-NUMBER In ail Key-Numbered Digests & lodexes 
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4, COSTS <E=>i82-^ALL0\VANCE-^DlSMISSAL. 

Under Kev. !=t. § 983 (Comp. St. 1913, § 1624), providlng that lawful 
fées for exempllflcation and copies of papers necessarily obtained for use 
on trials in cases, where by law costs are recoverable, shall be taxed, 
défendant, wliere plalutlff delayed dismlssal until the eve of trial, is en- 
tltled to tax as costs disbursements for certifled copies of patents and 
publications which would necessarily hâve been used. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 714; Dec. Dig. 

<©=182.] 

In Equity. Suit by Frank A. Bone against the Walsh Construction 
Company. On motion to tax costs upon dismissal by plaintiff. Costs 
taxed, part of defendant's disbursements being denied. 

Arthur H. Ewald and Oliver W. Sharman, both of Cincinnati, Ohio, 
and Otis Gilbrech, of Davenport, lowa, for complainant. 

Arthur' G. Bush and N. D. Ely, both of Davenport, lowa, for re- 
spondent. 

WADE, District Judge. I hâve made an extensive investigation of 
the questions presented, for the reason that similar questions hâve been 
presented in other cases, and because the same questions may arise 
in nearly Cvery patent case. 

[1] The facts in this case relating to the conduct of the plaintiff, 
in waiting until the moment of trial to dismiss the proceeding, furnishes 
ample ground for the court to tax as costs every item which the law 
permits. In fact, the circumstances justify a court of equity in go- 
ing as far as possible in compelling the plaintiff to reimburse the de- 
fendant for the expenditurès which it made in good faith, in pirep- 
aration for the trial of this case. 

But it must be conçeded that, upon dismissal, the court cannot tax 
any costs which could not be taxed if the case had gone to trial and 
there had been a decree for the défendant. There is no authority 
for pefmitting a penalty to be : assessed because of the dismissal of 
the case on the eve of trial. 

[i] The only enactment by Congress of a statute intended to pe- 
nalize for vexatious proceedings is section 982 (Rev. Statutes), which 
permits an allowance, not agaihst thé parties, but against the attor- 
neys who engage in such ptacfiçe. 

While there are gênerai expressions that a court of equity has broad 
powers iri the matter of taxation of costs, it will be found, upon ex- 
amination of thèse cases, that thèse expressions relate largely to the 
apportionment of costs, or to the amount which may be allowed as 
costs under spécifie provisions of the statutes ; but I find no case which 
specifically holds that a court of equity has power to détermine what 
costs are assessable. 

"TJltimately, no doubt, the power to impose costs must be found in a stat- 
ute." Tesla Co. v. Scott (C. C.) 101 Fed. 524. 

"If acts of Congress make spécifie provision for costs, they control. If 
they make no provision for certain kinds of costs, the provisions, if any, of the 
State statutes, may be foUowed (Scatcherd v. I^ove, 166 Fed. 53, 91 C. C. A. 
639, and cases clted), at least if they do not resuit in injustice in a particular 

QssFor otber cases see same topic & KEÎT-NtJMBSiR In ail Key-Numbered Dtgests & Indexes 
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oase (Primrose t. Fenno [O. C] 113 Fed. 375). Such seems to be the prevail- 
Ing doctrine at this time. 

"Sections 823 and 824, Eevised Statutes (U. S. Comp. St. 1901, p. 632 [Oomp. 
St. 1013, §§ 1375, 1378]), distinctly provide that attorneys sliall be allowed 
certain fées, and no others. On the subject o£ attorney's fées this act Con- 
trols. It makes no provision for attorney fées on motions. Hearing on a 
motion Is not a final hearing of the cause, upon whlch the statutory docket 
fee may be taxed. No attorney fee can be allowed on the motion. 

"There is a provision for an attorney fee of $2.50 for each déposition 'taken 
and admltted in évidence in a cause.' This means a trial or final hearing, and 
not an interlocutory hearing. Stlmpson v. Brooks, 3 Blatch. 456, Fed. Cas. 
No. 13,454; Nail Factorv v. Corning, 7 Blatchf. 16, Fed. Cas. No. 14,197; 
Splll V. Mfg. Co. (C. C.) 28 Fed. 870. 

"There is no authority In the statutes, and I know of none in our state dé- 
cisions, for allowing the traveling expenses of the attorney in going to Pltts- 
burgh. See Wooster v. Handy (C. C.) 23 Fed. 60. There can therefore be no 
allowance made for the attornev's fées and attorney's expenses asked for." 
Mlehigan Co. v. Aluminum Co. [C. C] 190 Fed. 903. 

"We are unable to flnd in section 982 authority for allowing an arbitrary 
sum ($300, $150 in each case) to be inserted in the judgment and paid by the 
complainant to the défendants. 

"The question hère is, not what the law should be, but what it is. TJnques- 
tlonably the laws of New York are nnich more libéral in the matter of eosts 
and allowances than those of the TJnlted States, where the costs are hardly 
more than nominal. In isolated cases the inabllity of the court to make an 
adéquate allowance may produce hardship; but, on the other hand, the fédér- 
al System has advantages which are obvious to ail who hâve practiced in the 
courts of the United States," Motion Picture Co. v. Stiener, 201 Fed. 63, 119 
C. C. A. 401. 

The main question in this case relates to the tnoney expended in 
employing expert witnesses. The amount thus expended is $780.15. 
No question is made by plaintiff that this amount is unreasonable or 
unnecessary ; so that we are conf ronted with the question as to whether 
or not, in the absence of a statute, the expense for experts in the prép- 
aration of a case, and in attendance for the trial, aside from statu- 
tory witness fées, can be allowed as costs, either upon dismissal, or 
upon final decree. 

In The William Branfoot, 52 Fed. 390, 3 C. C. A. 155, the court 
says : 

"Libelant excepted to the disallowance by the clerk in his taxation of costs 
of seven items, five of them being charges for expert testlmony. As to two 
of thèse, the District Court sustalned the clerk, upon the ground that the 
witnesses did not come within the désignation of experts, and, as to the other 
three, because the compensation of 'experts' called by the party in his own 
behalf cannot be taxed against the losing party as costs or as extra allow- 
ances and disbursements, under the statute. Rev. St. §§ 823, 983 [Oomp. St. 
1913, §§ 1375, 1624]. 

"We thlnk the court was right, and that, as thèse charges, including ex- 
penses and disbursements, were not Incurred under any action of the court, 
but by the party in the préparation and présentation of his own side of the 
case, the items were properly disallowed. Another item was for money paid 
for a copy of the officiai stenographer's notes, obtalned for libelant by his 
counsel. This was simply for convenlence, and not a copy necessarily obtain- 
ed for use on the trial. The item was properly re.iected. The remainlng Item 
was for the expenses of a journey to New York, for the purpose of attending 
the examlnation of witnesses for llbelee ; the notice being so short that libel- 
ant inslsts that there was not sufficient time allowed within which to employ 
and instruct counsel in New York, and that it therefore became necessary that 
his proctor should be présent in person. The District Court correctly held 
that this was not a necessary disbursement, as, 'if the notice glven was unrea- 
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sonablc; counsel eould hâve had the tlraé extended — perliaps hâve suppressed 
the déposition.' " 

In Re Carolina Cooperage Co. (D. C.) 96 Fed. 604, the court says: 

"Extra allowance to expert witnesses cannot be allowed or taxed agaliist 
a losing party in a United States District Court sitting in admiralty or bauk- 
ruptcy, but must be paid, according to tlie statute, $1.50 per dày for actual 
attendante, and mileage. Eev. St. § 848 [Comp. St. 1913, § 1452] ; ïhe Wil- 
liam Branfoot, 3 C, O. A. 155, 52 Fed. 390, 8 U. S. App. 129. Any extra allow- 
ance to 'expertsV is.:a matter of Personal or private contract between the 
parties — tlie one sumînoning the expert and tlie witness so summoned and 
used. The witness fées will therefore bereduced to the amount allowed by 
statute, $1.50 per day for actual atteudance, and no more." 

The foregoing quotations reflect the gênerai law of the country upon 
this qiiestion. Fhnn v. Prairie County, 27 L. R. A. 669 (extensive 
note) ; 4 L. R. A. Extra Annotations, 258 ; U R. C. L,. § 65 ; ' Barrus 
V. Phaneuf, 166 Mass. 123, 44 N. E. 141, 32 h. R. A. 619; Philler 
V. Waulcesha County, 139 Wis. 211, 120 N. W. 829, 25 h. R. A. (N. 
S.) 1040, 131 Am. St. Rep. 1055, 17 Ann. Cas. 712 (extensive note). 

In fact, the only case in which I find a court allowing, as costs, 
payment for services of experts in préparation for testifying, is Ander- 
son V. Railway, 103 Minn. 184, 114 N. W. 744, in which the circum- 
stances were pecuhar. 

From one point of view, this rule seems to work an injustice, and 
no doubt it does in many cases. The view of the courts seems to be 
that such matters should stand upon the same footing as counsel fées, 
as to which Justice Swayne, in Oelrichs v. Spain, 15 Wall. 231, 21 L. 
Ed. 43, observes : 

"In equity cases, wlien there is no injunction bond, only the taxable costs 
are allowed to the complainants, The sanie rule is applied to tlie défendant, 
however unjust the litigation on the other side, and however large the ex- 
pensa lltis to which he n>ay liave been subjected. The parties in this respect 
are upon a footing of equality. * * * When botli client and counsel know 
that the fées are to be paid by the other party, tliere is danger of abuse. 
* * * We think the principle of disallowance rests on a solld foundation, 
and that tbe opposite rule is forbidden by the analogies of the law and sound 
public pollcy." 

The rule contended for would involve great uncertainty as to the 
amount for which the losing party would be liable. In Wendell v. 
Willetts (C. C.) 183 Fed. 1014, in an action by an expert to recover 
for services in preparing facts in an insurance claim, the jury awarded 
$3,500, which was reduced by the court to $2,500. 

In some of the states, as in lowa, laws hâve been passed permitting 
the courts to allow experts additional per diem while in attendance 
upon the court; but Congress lias made no such enactment, and no 
Législature, so far as I hâve been able to find, has passed a law per- 
mitting the taxation as costs of the compensation of the expert for 
time expended in preparing to testify. 

Under the foregoing, I am required to overrule the application of 
the défendant for allowance of the amount paid to experts, except the 
sum of $1.25 per day and mileage. As to this the défendant is per- 
mitted to make showing. 
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[3] The next item is $50 for "préparation o£ models of varions al- 
leged anticipating structures." 

As in the expense for experts, there is just reason that such allow- 
ance be made; but I find no authority to justify it. Kelly v. Spring- 
field Co. (C. C.) 83 Fed, 183 ; Wooster v. Handy (C. C.) 23 Fed. 49. 

[4] The other item asked to be taxed is $48.20 for certified copies 
of patents and publications. I think this item is allowable, provided 
a showing be made that they were necessary to the proper présenta- 
tion of the case upon the merits. 

Section 983 of the Revised Statutes provides that : 

"Lawful (ees for exemplification and copies of papers nece.ssarily obtained 
for use on trials in cases where by law costs are recoverable in favor of 
the prevailing party, shall be taxed." 

Counsel for plaintiff rely upon Wooster v. Handy (C. C.) 23 Fed. 
49, for their contention that allowance cannot be made for copies of 
papers unless actually used upon a trial. The situation in this case 
was not there considered, and I feel that, under the peculiar circum- 
stances in this case, the costs should be taxed. 



In re UTLEY et al. 

(District Court, E. D. Pennsylvania. September 29, 1916.) 

No. 5877. 

Bankruptcy <g=60 — AcTS or Bankruptcy — Liabilitï to Adjudication. 

While tlie main purpose of the Bankruptcy Act is to secure equality 
among creditors in the distribution of the bankrupt's estate, nevertheless 
one who has made a gênerai assigninent for the beneflt of creditors may, 
though he is solvent, be adjudieated a bankrupt, for Bankruptcy Act 
July 1. 1898, c. 541, § 3a(4), 30 Stat. 546 (Comp. St. 1913, § 9587), dé- 
clares the making of the gênerai asslgnment for creditors an act of bank- 
ruptcy, and one of the purposes of the act is to distribute the assets of 
the debtor among his creditors, and a debtor cannot, by making an as- 
slgnment, delay such distribution. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80; Dec. Dig. 
<S=560.] 

In Bankruptcy. In the matter of the alleged bankruptcy of James 
S. Utley and others. Sur motion for adjudication in bankruptcy on 
involuntary pétition. Motion continued. 

Albert S. Longbottom, of Philadelphia, Pa., for petitioning creditors. 
William J. Conlen, Joseph S. Conwell and Henry, Pepper, Bodine 
& Pepper, ail of Philadelphia, Pa,, for alleged bankrupts. 

DICKINSON, District Judge. The question involved in this motion 
as viewed by the petitioning creditors is one purely of law.. , It de- 
veloped at the argument, however, that there is at least possibly a 
question of fact also involved. The question of law ma)^ be thus pre- 
sented. A debtor possessed of ample assets to more than meet ail his 
obligations nevertheless transfers ail his property in trust for the ben- 

®;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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efit of hîs creditors, the transaction constituting a gênerai assignment 
for the benefit of creditors under the provisions of the Pennsylvania 
law. A pétition in involuntary bankruptcy is filed in the usual form, 
averring insolvency and alleging as the ground of bankruptcy that 
designated as "(4)" in the bankruptcy statute, to wit, that he had made 
a gênerai assignment for the benefit of his creditors. An answer is 
filed, denying insolvency, but admitting the f act averred in the alleged 
act of bankruptcy. The question arising is whether the assignment 
for the benefit of creditors without accompanying insolvency is an 
act of bankruptcy justifying an adjudication. 

A few gênerai observations may serve to clarify a view of this 
question. Tne main purpose of a bankrupt law is undoubtedly to 
secure equality among creditors in the distribution of the estate of 
the bankrupt. Solvency is a négation of this purpose, and in this sensé 
is inconsistent with and hence destructive of the very idea of bank- 
ruptcy. N'one the' less the objective of the law remains and if dis- 
tribution of the assets of the debtor be made independently of action 
by creditors or a creditor, the hands of the creditors are tied, and the 
payment of their claims must await the event of distribution. Because 
of this it may well be a further policy of the bankrupt law not to 
permit any tribunal other than that constituted by the bankrupt law 
from thus taking it out of the power of creditors to enforce the 
payment of their claims. The bankrupt law may, in conséquence, hâve 
the double purpose of taking over into its own hands the distribu- 
tion, not only of the estâtes of insolvents, but also of those who hâve 
committed the distribution of their assets to a functionary constituted 
by themselves or by a state law, This narrows the inquiry to whether 
the bankrupt law was intended to serve one of thèse purposes or both. 

A cursory reading of the Acts of Congress might produce the im- 
pression that bankruptcy piroceedings were limited to insolvency. 
When more closely read, however, especially in the light shed by the 
opinion of the court in West Co. v. Lea Bros., 174 U. S. 590, 19 
Sup. Ct. 836, 43 L. Ed. 1098, it is made clear that the attempt of a 
debtor through the opération of a gênerai assignment for the benefit 
of creditors to place his property out of the reach of his creditors, 
even for the laudable purpose of assuring to them the ultimate pay- 
ment of their claims, constitutes in itself an act of bankruptcy irre- 
spective of a question of solvency. This case disposes of the légal 
question referred to, and makes further discussion useless. 

At the argument, however, two facts, or at least possible state of 
facts, developed. One was the undoubted solvency of the debtor. 
The other was the distinction between the act set forth as a ground 
of bankruptcy having in fact been consummated, or in reality only 
attempted, and the attempt being subsequently abandoned, and of acts 
donc toward its consummation withdrawn. The real facts may there- 
f ore change the légal situation. 

In view of this the présent motion is continued, and leave is graiit- 
ed to file a further or amended answer setting forth the facts as they 
really are. If the answer as thus filed, in the judgment of the péti- 
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tioning creditors, is insufficient, the présent motion may be renewed; 
otherwise it may bc withdrawn or called up and disposed of by the 
court 



In re SCHULTZ & GUTHRIE, 

(District Court, D. Massachusetts. August 31, 1916.) 

No. 23107. 

1. BANKRUPTCT ©=3228 FiNDINGS OF Retebeb — Keview. 

The évidence not belng reported, the flndings of the référée In barik- 
niptcy must stand unless appearlng on the face of hls certifieate to be 
plalnly wrông; and It Is not enough that a letter referred to Is strong 
évidence of a conclusion contrary to a flndlng, where It canoot be said 
that it may not hâve been controUed by other évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 387 ; Dec Dlg. 
<&=>228.] 

2. Bankbuptct (@=a348 — Claims — Pbiobitt — Compensation of Emflotê. 

That the compensation of an employé of bankrupt Wàs more than $1,500 
per year does not of itself dlsentitle him to prlority therefor under Banlîr. 
Act July 1, 1898, c. 541, i 64b (4), 30 Stat. 563 (Comp. St. 1913, § 9648). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 536; Dec. 
Dlg. <S=>348.] 

3. Bankbuptct <S=>318(2), 345 — Pbovablb Cl^aiub — Futubk Damages fob 

Bbeacji op Contkact of Employment. 

Future damages for breach by the bankrupt of a contract of employ- 
ment ajre a provable unpreferred clalm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 469, 531; 
Dec. Dig. <S=31S(2), 345.] 

In Bankruptcy. In the matter of the bankruptcy of Schultz & Guth- 
rie. Order of référée affirmed. 

Alexander Natanson, of New York City, for créditer. 

Archibald M. Hillman, of Worcester, Mass., for alieged bankrupts. 

MORTON, District Judge. [1] As the évidence is not reported, 
the findings of the référée must stand unless they appear upon the 
face of his certifieate to be plainly wrong. The alieged bankrupts' let- 
ter to the claimant of January 1, 1916, in which they say in eiïect that 
they can no longer keep on with him under the contract of employment, 
is certainly strong évidence of a breach at that time. If so, it would 
follow that thereafter the claimant was entitled, not to wages, but to 
damages, which, of course, would not be entitled to priority. The 
learned référée bas, however, found that the relation of employer and 
employé continued up to the filing of the bankruptcy pétition, and I 
am unable to say that the letter referred to may not hâve been so con- 
troUed by other évidence not before me as to justify the finding. , 

[2] The fact that the claimant's compensation was more than $^,500 
per year does not of itself disentitle him to priority under section 
64b(4). Blessing, Trustée, v. Blanchard, 223 Fed. 35, 138 C. C. A. 
399, Ann. Cas. 1916B, 341, 35 Am. Bankr. Rep. 135 (C. C. A. 9th 

tf— "'"'■ otber cases see same Içpiç à KGY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Cir.); I» ré Gutewîtz, 121 Fed: 982, 58 C. C. A. 320 (C. C. A. 2d 
Cir.)- ■ ■:■' •■■ ■ ■ ■ 

It follows that the learned référée was right in allowing the claim 
for wages up to the date of bankruptcy as entitled to priority, and his 
finding in respect thereto is affirmed. 

[3] The learned référée further allowed, as an unpreferred claim, 
wages at the rate fixed in the contract from the date of the bankruptcy 
until the clàimant secured other employment. This Was evidently donc 
upon the theory that the contract was broken by the bankruptcy, and 
as a convenient method of estimating the damages for the breach. The 
alleged b^nkrupts contend that such damages are not provable. 

The clàimant had the right to treat the bankruptcy as a breach of 
the entité contract. In ve Swift, 112 Fed. 315, 50 C. C. A. 264 (C. 
C. A. Ist Cir.). Since the présent case was argued, Central Trust Co. 
V. Chicçigo Auditorium Ass'n, 240 U. S. 581, 36 Sup. Ct. 412, 60 h. Ed. 
811, has béeri decided, in which it is held that, when bankruptcy con- 
stitutes a. breach of an executory contract to be performed in the fu- 
ture, damages covering the whole term of the contract are provable. 
The contract in that case was to pay for certain privilèges ; in this one 
it is to pay for Personal services. I do not think that the distinction 
is material. It is true that such services are contingent on the em- 
ployé's lif e, but that f act does not prevent damages for breach of con- 
tracts, like the one under considération, from being proved in actions 
at law, E|nd I see no good reason why a stricter rule should be applied 
in bankruptcy. 

Notwithstanding the décision in D. Levy & Sons Co. (D. C. Md.) 208 
Fed. 479, relied on by the alleged bankrupts, it seems to me that dam- 
ages for the breach of the contract were provable and that in so rul- 
ing the référée was right. A similar resuit was reaclied in equity in 
Isaac McLean Sons Co. v. Butler (D. C. Mass.) 227 Fed. 325 (opin- 
ion Dodge, J., Oct. 31, 1914). See, too, Charles W. Miller (D. C. 
Mass.) 225 Fed. 331. 

The orders of the référée are affirmed. 



In re nOWE. 

(District Court, D. Massachusetts. August 30, 1016.) 

No. 21074. 

Bankbuptct i©=»152 — Reoovert by Tkustee — Check Given Befobe and 
Paid Afieb KLiNa of Pétition. 

Banlfrnpt's check glvçn and deposited for collection before the flUng 
of his voluntary pétition In bankruptcy not liavlng been paid tUl there- 
after, though before ariy of the parties, except bankrupt, knevv of the 
facts, the' trustée can recover the money of the payée, though the pay- 
ment was not a reeoverable préférence; dellvery of the check not, operat- 
ing as an assigmuent or ségrégation of the funds on deposit, nor iin? 
pressing theiri with any trust in favor of the payée, and the adjudication, 
which is considered as immediately foUowing the flling of the pétition, 

^zaFot otber cases eee same toplc & KEY-NUMBER tn ail Key-Numbered Digests & ludexM 
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pladng the deppsit in the complète custody of the bankruptcy court, after 
which It is 110 longer bankrupt's property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Ûlg. § 19i; Dec. 
Dig. ®=5l52.] 

In Bankruptcy. In the matter of Francis Howe, bankrupt. Order 
of référée vacated. 

See, also, 229 Fed. 854. 

Barton & Harding, of Boston, Mass., for trustée. 
Burdett, Wardwell & Ives, of Boston, Mass., for créditer. 

MORTON, District Judge. The check for $502.68 was deliv- 
ered to the Edison Electric Light Company by the bankrupt, in good 
faith, and in order to prevent the Hght from being shut off in his hôtel, 
two days before his voluntary pétition in bankruptcy. It was not pre- 
sented by the Edison Company directly to the drawee bank, but was 
deposited in another banking institution for collection and was pre- 
sented through the clearing house. It was paid by the bank after the 
pétition and adjudication, but before any of the parties, except the 
alleged bankrupt, knew of those facts. The institutions through which 
the collection was made acted, in so doing, as agents of the Edison 
Company. 

In légal efïect the case is the same as if the Edison Company itself 
had retained the theck and had not presented it for payment until 
after the drawer had been adjudicated bankrupt, and had then done 
so in good faith and without knowledge, either on its part or on- that 
of the drawee bank, of such bankruptcy. Upon such facts, is the payée 
entitled as against the trustée in bankruptcy to retain the sum received 
on the check? The delivefy of the check did not operate as an assign- 
ment or ségrégation of the funds on deposit, nor impress those funds 
with any trust in favor of the payée. The check was a draft which 
it was the duty' of the drawee to pay upon présentation as long as it 
had funds available therefor. Fourth Street Bank v. Yardley, 165 
U. S. 634, 643, 17 Sup. Ct. 439, 41 L. Ed. 855 ; Holbrook v. Pavne, 
151 Mass. 383, 385, 24 N. E. 210, 21 Am. St. Rep. 456; Negoti'able 
Instruments Act, Mass. Rev. Laws, c. 73, § 206. The delivery of the 
check was not a completed transfer of the debtor's property. By the 
gênerai law it did not extinguish his liability to the Edison Company 
tmtil it was paid. Downey v. Hicks, 14 How. 240, 14 L. Ed. 404; 
Segrist V. Crabtree, 131 U. S. 287, 9 Sup. Ct. 687, 33 L. Ed. 125 ; 
cf. Houghton V. Boston, 159 Mass. 138, 34 N. E. 93. The Edison 
Company acquired no rights in the money received on the check until 
the actual payment thereof. The efïect of the transaction is to be de- 
termined as of that time. 

Upon the adjudication^ — which in voluntary cases like this is to be 
considered as immediately following upon the filing of the pétition (In 
re Hurley [D. C. Mass.] 185 Fed. 851) — the bankrupt's deposit came 
into the complète custody of the bankruptcy court. Thereafter it was 
no longer his property. 2 Remington on Bankruptcy, § 1274. The 
légal title was still in him, but he held it only for the trustée when one 
should be qualified; and he was unable to efifect any valid transfer 



9iO 235 FÉDÉRAL REPORTEE 

of it, except possibly for f ull value, in the ordinary course of business. 
Certainly the estate could not be dimînished by any act of his after 
that time. Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. 
Ed. 927, 46 U R. A. (N. S.) 154; Pratt v. Bothe, 130 Fed. 670, 65 
ce. A. 48 (C. C. A. 6th Cir.); In re Waite-Robbins Motor Co. 
(D. C. Mass.) 192 Fed. 47 ; 1 Remington on Bankruptcy (2d Ed.) §§ 
1120, 1121. If, instead of having delivered the check before the péti- 
tion and adjudication, he had not donc so until afterward, and the 
payée, in ignorance of the facts, had collected it, it is clear tha,t the 
payée could not, as against the trustée in bankruptcy, retain the money 
so received. State Bank v. Cox, 143 Fed. 91, 74 C. G. A. 285, 16 Am. 
Bankr. Rep. 32 (C. ,C. A. 7th Cir.)-: The prior deUvery of the check 
did not enlarge the payee's rights. The contraî:y vie^y would open 
such a broad avenue of fraud that I should hesitate to take it unless 
compelled to do so. In Eaclçde Bank v. Schuler, 120 U. S. 511, 30 
L. Ed. 704, a somewhat similar controversy between tjie holder of 
a check and ^ common-law assignée was resolved in: favor of the as- 
signée. The rights of a trustée in bankruptcy in the debtqr's prpperty 
as of the datQ.pî adjudication are at least as great as those of an 
assignée in possession. The money which the Edison Company re- 
ceived belonged to the trustée in bankruptcy, no considération was at 
that time given forit, and it mustbe returned to him. , 

It may be that^ as between the truste? and the bapk, thelatter would 
be protected by reason of the agreement under which depositg are cus- 
tomarily accepted. See In re Zotti, l86 Fed. 84, 108 C. C. A. 196; 
Reed V. Mattapan Del. & Tr. Co., 198 Mass. 306, 84 N. E. 469. No 
such question arises between the trustée and the Edison Company. 

The learned referee's finding that the payment was not a recover- 
able préférence is affirmed, but his further conclusion that the trustée 
was not entitled to recover seems to me to hâve been erroneous. The 
order of the référée dismissing the pétition is vacated. The petitioner 
may présent a draft decree in accordance with this opinion. 



In re J, W. LAVEBY & SON. 

(District Court, D. Massachusetts. August 30, 1916,) 

No. 20338. 

Bankrtjptcy <S;=>92 — Involuntaet Pétition— Dismissal. 

■ The alleged bankrupt is not entitled as of rlght to dismissal of the 
Involuntary pétition in bankruptcy : against hlm, though nelther of the 
petitioning crçditors appear to press it, as rights of other creditors may 
be affected thereby, the principal petitioning créditer having, eontrary 
to. the spirit of Bankr. Act July 1, 189S, c. 541, § 11, So Stat. 549 (Oomp. 
' St. 1913, § 9595), after the flling of thé pétition, btôught suit and re- 
covered judgment on his clalm in a. state court, wlthout any suggestion 
of the bankruptcy proceeding, and this having been p^id; as, in case 
pf adjudication of bankruptcy, the estate Is to be liquidated as ofi the 
date Of the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g§ 107, 108, 
133-136; Dec. Dig. <S=s>92.] ' 

•' , : r ' ' T 1 r- ' ' ' — . ' 
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In Bankruptcy. In the matter of J. W. Lavery & Son, alleged bank- 
rupts. Dismissal of involuntary pétition denied. 

Stoneman, Gould & Stoneman, of Boston, Mass., for petitioning 
creditors. 

Dolan, Morson & Stebbins, of Boston, Mass., for alleged bankrupts. 

MORTON, District Judge. This involuntary pétition bas been 
pending since January 9, 1914. The respondents answered on March 
23, 1914, denying the commission of the acts of bankruptcy alleged in 
the pétition, denying insolvency, and denying that the petitioning, cred- 
itors had provable claims to the amount of $500. A trial by jury was 
claimed, but was subsequently waived. Nothing was donc by the 
parties to bring the case to a hearing. In April, 1916, the référée to 
whom ithad been referred assigned it for hearing in order to clear 
the docket, 

From the referee's report it appears that, subséquent to the filing 
of the bankruptcy pétition, the principal petitioning créditer brought 
suit against the bankrupts in the state court and recovered judgment 
there upon the very claim upon which it had proceeded in the bank- 
ruptcy pétition, that this judgment has been satisfied in fuU, and that 
said petitioner does not désire to press the pétition. Neither of the 
other petitioning creditors appeared to do so. The respondents bave 
always resisted the bankruptcy proceedings, and now contend that 
they are entitled as of right to bave the pétition dismissed. 

The Bankruptcy Act explicitly provides that: 

"A suit whicli is founded upon a clalm from whlch a discharge would be a 
release, and whlch Is pending against a person at the tlme of the flllng of a 
fietition against him, shall be stayed untll after an adjudication or the dis- 
missal of the pétition." Section 11. 

This does not in terms cover suits begun after the filing of the péti- 
tion ; but it is obvious that such suits, in so far as they interfère with 
the bankruptcy administration, are inconsistent with its exclusive ju- 
risdiction, and it is settled that when they do interfère they will be en- 
joined. Eastern Com. & Imp. Co. (D. C. Mass.) 129 Fed. 847 ; Rem- 
ington on Bankruptcy (2d Ed.) § 359. 

The plaintiffs in the action at law had alleged under oath in the 
bankruptcy proceedings that their debtor was insolvent and had com- 
mitted acts of bankruptcy. On their own statements, they were, in ef- 
fect, endeavoring to obtain a préférence, and if an adjudication should 
be made bave succeeded in doing so. See section 60a (Comp. St. 1913, 
§ 9644). 

It has been said as to third parties proceeding in this way against 
an alleged bankrupt that : 

"Those who deal with bankrupts' property In the interval .between the filing 
of the pétition and the final adjudication do so at their péril, • * * and 
the moment it was suggested * * * that proceedings had been Instltuted 
in this court it was hls duty to hâve paused, and ascertained the status of the 
matter." Adams, J., In Ke Krinsky Bros. (D. C. N. Y.) 112 Fed. 972, 7 
Am. Bankr. Eep. 535. 

The bankrupts' estate will be liquidated, in case of adjudication, 
as of the date when the pétition was filed. Since then their property 
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haSj'broadly speaking, been under the control of the bankruptcy court, 
pending the détermination of the pétition. This is a conséquence of 
the in rem character df bankruptcy proceedings and is wèll.established. 
Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 
L. Ed. 275| Lazarus v. Prentice, 234 TJ. S. 263, 34 Sup- Ct. 851, 58 
Iv. Ed. 1305. The respondents prol^ably had the right to. dispose of 
their property, bona fide, for fair considération, in the ordinary course 
of business.- In re Smith (D. C.) 113 Fed. 993. Beyohd that they 
actedat their. péril. -^ ; 

By permitting the action at law to go to judgment without suggest- 
ing the;jjendency of bankruptcy proceedings against therri; they became 
at leastîassenting parties to what may in the event of adjudication be 
an unauthorized distribution of their estate. If the payment of the 
judgment was received with the intent on the part of the petitioning 
créditer to take no further action on the bankruptcy pétition, it is a 
serions question whether the offense denounced by section 29b4 (Comp. 
St. 1913, § 9613) was not committed. After the filing of the pétition, 
the alleged bankrupts had no right to use their property for that pur- 
pose, or to suffer it to be so taken as to accomplish that resuit. 

It is clear that the rights of other creditors may be aflfected by the 
dismissal of this pétition. The respondents are not, under thèse cir- 
cumstances, entitled to hâve it dismissed as of right. They are di- 
rected to file within 10 days from this date a full and complète list of 
their creditors as of January 9, 1914, the. date when the pétition was 
filed. 



FEDERAL CEMENT 00. v. SHAFFER. 

(District Court, E. D. Pennsylvànla. September 15, 1916.) 

No. 1467, Sept. Sess. 1915. 

INTEBPLEADEB <&=3l9 — INTERVENTION; — LEAVE. 

Plaintilï issued bonds to whlch were attached Interest coupons. The 
bonds provid,ed that ownership could be evldeneed by réglstratlon.' De- 
fendant was the registered holder of the bonds, but in a bankruptcy pfo- 
ceedingîto which he was a party he disclaimed ownership, Plaiutiff re- 
f used to pay interest on demand of défendant, and flled a blll to détermine 
the ownership. Anotlier moved for leave to intervene, asserting title to 
some of the bonds and interest coupons. Held, that as plaintifC's only 
interest was in determlning the ownership of the bonds, so that it could 
with safety pay the interest and principal, the motion for intervention 
should.be grauted. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dig. § 41; Dec. 
Dig. <S=19.] 

Bill by the Fédéral Cernent Company against William B. Shafïer, 
Sur motion of the Bridgewater Estate to intervene. Eeave to intervene 
granted. 

Smith, Paff & Laub, of Easton, Pa., for plaintiflf. 

Henry C. Thompson, Jr., of Philadelphia, Pa., for petitioner. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



FEDERAL CEMENT CO. V. SHAFFEB 913 

DICKINSON, District Jùdge. This controversy is of art unusual 
character. It is not a little diificult to divine just why there should 
be one. The plaintiff in this bill put out: an issue of its bonds. The 
obligation to pay interest was evidenced; by interest coupons attached 
to the bonds. There was the u.sual provision by which the ownership 
of the bonds could be evidenced by registration. This inured to the 
benefit of the corporation in that the registration indicated to whom 
payment of interest and, when the time came, of the principal could 
safely be made. The obligation of a debtor to pay what he owes and 
the agreed interest on deferred payments is one thing. The right to 
demand such payment or the ownership of the obligation is another. 
It would seem that the concern which the obligor has with the obliga- 
tion after its issue is limited to the amount of the indebtedness and 
to receiving a good acquittance upon payment. He is clearly not con- 
cerned with any dispute there may be between rival claimants to the 
ownership of the obligation further than to be protected against any 
danger of double payment. It would appear that the bonds afïected 
by this dispute were registered in the name of the présent défendant 
as the owner. This simple condition of the facts bearing upon the 
question of to whom payment of interest might be safely made is com- 
plicated by thèse further at least averred facts: The défendant, al- 
though the registered holder of the bonds, in the bankruptcy proceed- 
ing, to which he was a party, disclaimed ownership, averring the real 
ownership tô be in bis wife; assignments of the bonds, or some of 
them, as collatéral security were at times made ; like absolute assign- 
ments were also made ; the wife assigned her title to the bonds 
to the défendant, and there may hâve been other things donc affecting 
the question of the real ownership of the bonds. The corporation re- 
fused the demand of the présent défendant for payment of the inter- 
est. In conséquence suit was brought to enforce payment. In such 
an action it is clear the issue would be whether the défendant therein 
owed the money. If the action was by the proper légal plaintifï, a 
dispute between the plaintiff and a third party over which of them was 
entitled to the fruits of the action would not avail the défendant as 
a défense. If the debt was admitted, ail which belonged to the de- 
fendant was protection from another demand. This could be secured 
through any one of the provided means of notice to the other claim- 
ant to cpme in and défend, compliance with the requirements of any 
statutory interpleader proceeding there might be, or the filing of an in- 
terpleader bill, accompanied with payment of the disputed fund into 
court. The présent proceeding is a rather belated adoption of this last- 
named course. 

The présent application is for the allowance of leave to the Bridge- 
water Estate, an alleged collatéral holder of some of the bonds, to 
intérvene as a party. The answer is, in effect, a déniai of 'afiy right 
in the intervener to share in the fund in court.' In the view of the 
présent défendant such right would dépend uporï the fact ôf the as- 
signment of thèse particular bonds, of whether the interest hadaccrued 
before or after the assignment, and of whether the accrued interest was 
represented by coupons which had been transferred along with the 
235 F.— 58 
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bonds. The pétition avers an intèrest. The answer does not deny 
this, except controversially. The f acts must be found before the ques- 
tion of the intèrest of the intervener can be determined. The whole 
issue hâs now narrowed itself to this very question, To whom does 
the money in court belong? and the proceeding is for the very pur- 
pose of bringing in ail claimants. 
The leave to intervene prayed for is allowed. 



THE) JACOB N. HASKELI*, 
(District Court, N. D, Florida. June 21, 1916.) 

Skamen «=»24 — Pabtial Patmbnt o? Waqes — Constbttction ov Statute. 

Rev. St. § 4530, as amended by Act March 4, 1915, c. 153, § 4, 38 Stat. 
1165, provides that "eVery seàinan on a vessel of the United States sliall 
be entitled to recelve ' on demand from the master of the ressel to 
which he belongs one-half part of the wages which he shall hâve then 
earned at every port where such vessel, after the voyage bas beencom- 
menced, shall load or délirer cargo before the voyage Is ended: • • • 
Provided, sùch a demand shall not be made before the expiration of nor 
oftener than once in flve days." Held that, where a vessel remains In 
: a port flve days after one iwyment bas been there made, the seamen are 
entitled to demand and receive another payment, but such payment in any 
case need be of one-half only of the amount eamed since the last pré- 
viens payment, leaving in thé bands of the master one-half the wages 
earned during the voyage untlllts termlnatlon. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 123-128; Dec. 
Dig. <S=>24.] 

In Admiralty. Suit by H. T. Paulsen and Alfred Wellcstine against 
the schooner Jacob N. Haskell. Decree for libelants. 

B, R. Coleman, of Pensacola, Fia., for libelants. 
Sullivan & Sullivan, of Pensacola, Fia., for respondent. 

SHEPPARD, District Judge. This is a libel brought by H. T. 
Paulsen and Alfred Wellestine, members of the crew of the American 
schooner Jacob N. Haskell, for the full amount of their wages earned 
on a voyage from Newport News to Guadaloupe to Pensacola, less 
the sums theretofore paid on account. The seamen, after arriving in 
Pensacola and receiving one payment in port, claim a right under sec- 
tion 4530, R. S. U. S., and section 4, c. 153, Act March 4, 1915, 38 
Stat. 1165, to another partial payment of wages at the expiration of 
five days while the vessel remains in port. The master of the ship 
contends that the "half part" of the wages of the seamen under the 
provisions of the act are payable only once in each port where the 
vessel takes or delivers cargo after the voyage is commenced, and 
after the payment of one installment of wages no other payments are 
demandable in that port. 

After sailing from Newport News, the master of the Haskell upon 
arrivai at Guadaloupe paid to each of the libelants a "half part" of 
the wages then earned. Arriving at Pensac ola, the seamen made an- 

«=9For otbar e«BM iw aame topic A KEY-NUMBER in ail Kejr-Numbercd Dlcuta et Indexe* 



THE JACOB N. HASKELL 915 

other demand for wages payable under the statute. The mas ter of 
the vessel, àccording to his construction of the act, paid the seamen, 
not only a "half part" of the wages earned since the payment at Guad- 
aloupe, but in addition one-half of that portion of the wages thereto- 
fore withheld by him at the time of the payment in Guadaloupe. 

After the expiration of about five days from the date of the 
last payment in Pensacola, the Hbelants made another demand for a 
partial payment of wages which the master refused, on the theory 
that the seamen were entitled to but one payment in port. Libelants 
construed this refusai as a violation of the act relieving them from the 
obligation of further service. They left the ship and libeled in rem 
for their wages, less the partial payments received. 

This case présents the question of whether or not the seamen were 
entitled on demand to receive more than one partial payment of wages 
in any one port at which the vessel may stop for cargo purposes, and 
to answer it correctly the législative intent must be ascertained. The 
pertinent provisions of the act in question are as follows : 

Sec. 4530. "Every seaman on a vessel of the United States shall be entitled 
to receive on demand from the master of the vessel to which he belongs one-half 
part of the wages which he shall hâve then earned at every port where such 
vessel, after the voyage has been commenced, shall load or deliver cargo be- 
fore the voyage is ended and ail stipulations In the contract to the con- 
trary shall be yoid: Provided, sueh a demand shall not be made before the 
expiration of nor oftener than once in five days. Any failure on the part of 
the master to comply with this demand shàll release the seaman from his 
contract and he shall be entitled to full payment of wages earned. » * • " 

The peculiar nature of maritime commerce requires that there 
should be safeguards thrown around this service to protect shipping, 
and to insure performance by seamen of their contracts. I am of 
opinion that Congress in the passage of this statute intended that the 
master of the ship should at ail times hâve in his hands to the crédit 
of the seaman a sum equal to that which has been paid to him out of 
the wages earned until the end of the voyage. 

The act provides against the seamen making demands at intervais 
of less than five days, the first of which can be made after the expira- 
tion of that interval at any port where the vessel loads or discharges 
cargo, after the commencement of the voyage. 

The libelants were entitled on demand to receive while in port after 
the expiration of five days a second partial payment of wages earned 
since the last payment. The method of computation used by the mas- 
ter as above referred to is not in the view of the court warranted 
by the statute, and he was not called upon to pay at Pensacola a sum 
greater than half of the wages earned by the seamen since the last 
payment at Guadaloupe. On the last demand made in Pensacola he 
was only required to pay a sum equal to one-half the wages earned 
since the last payment in port. 

I conclude that the seamen were within their rights in demanding 
a second payment while in port. They were only in error as to the 
amount, as likewise was the master. In refusing the partial payment, 
the master violated the provisions of the act, which by its express 
térms relieves the seamen from. further obligation to service, and they 
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are therefore entitled to recover the amount of wages due tip to the 
time of leàving the ship, less the sum total of the partial payments 
théretOftire received. 

A decree for libelants will be entertained. 



In re BOSTON FHENOH RANGE 00. 

(District Court, D. Massachusetts. August 10, 1916.) 

No. 22550. 

Bankruptct <S=348 — Pbioeities — Wages. 

Where flve workingnien organized a corporation, each paylng in a sum 
of money, one of tliem, wlio vvas treasurer and director and also labored 
in the shop is not, as to hls claim for compensation for services rendered 
as treasurer and director, entitled to priority over corporate creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. ®=»348.] 

In Bankruptcy. In the matter of the bankruptcy of the Boston 
French Range Company. Proceeding by claimant to review order of 
référée. Order affirmed. 

Frederick W. Mowatt, of Boston, Mass., for trustée. 
Moses Caplan, of Boston, Mass., for créditer. 

MORTON, District Judge. The évidence not being reported, 
the referee's findings of fact are conclusive, except so far as they ap- 
pear to be erroneous on the face of his report. It does not appear 
that the référée was in error in his findings as to the amounts for 
which the claimant is entitled to prove. 

The question whether the claimant is entitled to priority on his 
later claim is more doubtful. The bankrupt corporation had sev- 
eral points of similarity with co-operative enterprises. Apparently 
five workingmen got together to organize it. Each paid in the same 
sum of money, $300, and each was to work for the corporation and 
to be paid by it, at the same rate as the others. . The claimant was 
treasurer and director. He was also f oreman of the shop. The 
compensation of the members was referred to as "salaries," and 
was expected to be paid weekly at the established union rate of wages 
for journeymen in that industry. No apportionment was made on 
the sums paid to, or due to, the claimant, between what was owed 
him for work at the bench and what was owed him for services as 
treasurer or foreman. The duties of those positions, while probably 
not onerous or èxtensive, must bave occupied an appréciable part 
of his time. To that extent clearly his claim is not entitled to priority. 
There is no finding that the claimant received no compensation for 
his services as treasurer or director, as there was in Re Swain Co. 
(D. C.) 194 Fed. 749, 28 Am. Bankr. Rep. 66. It may well be doubted 
whether the claimant's relation to the bankrupt was of such a sub- 
prdinate character as to constitute him a "workman" or "servant." 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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See In re Grubbs-Wiley Grocery Company (D. C.) 96 Fed. 183, 2 
Am. Bankr. Rep. 444; In re Greenberger (D. C.) 203 Fed. 583, 30 
Am. Bankr. Rep. 117. I think it doubtful, as was suggested in Re 
Grubbs-Wiley Grocery Company, supra, whether managers of a cor- 
poration can, by hiring themselves as workmen, obtain priority over 
persons from wHom, as managers, they bave purchased goods on the 
corporation's account. Upon facts rather close to those hère it was 
beld in Re Crown Point Brush Company (D. C.) 200 Fed. 882, 29 Am. 
Bankr. Rep. 638, in an exhaustive opinion, that the claimant was not 
entitled to priority. See, too, Remington on Bankruptcy (2d Ed.) § 
2168 et seq. 

The order of the référée is affirmed. 



in re PEARCE. 
(District Court, D. Massachusetts. May 4, 1916.) 
No. 21677. 

Bankruptcy ®=476 — Costs — STEN0OBA.pirEB's Fées. 

Before the hearings on a pétition In bankruptcy began, and while they 
vvere In progress, the petltloning eredltors and the alleged bankrupt agreed 
that the testimony should be taken by stenographers ; each party paylng 
one-half the expense thereof. The pétition was dlsmlssed, and the al- 
leged bankrupt sought to recover as costs the one-half of the stenog- 
raphers' blU which he had pald. Held, that though no such orders were 
entered, the agreement must be taken as havlng Included an Implled agree- 
ment that the entlre amount of the costs, Includlng sténographie hlre, 
should be taxed agalnst the losing party, but such implled agreement 
does not entitle the bankrupt to reimbursement for the expense of a 
transerlpt of the testimony for his own use. 

[Ed. Note.— For other cases see Bankruptcy, Cent. Dlg. §§ 898, 899; 
Dec. Dlg. <©=5476.] 

In Bankruptcy. In the matter of the alleged bankruptcy of Arthur 
P. Pearce. The pétition was dismissed, and respondent seeks a recov- 
ery of costs. From the clerk's taxation of costs in respondent's favor, 
petitioners appeal. Clerk's taxation modified, and, as modified, af- 
firmed. 

Barton & Harding, of Boston, Mass., for petitioning creditors. 
Daniel J. Kiley, of Boston, Mass., for alleged bankrupt. 

MORTON, District Judge. Before the hearings began, and while 
they were in progress, the petitioning creditors and the respondent 
agreed that the testimony should be taken by certain stenographers, 
and that each side should pay one-half of the expense thereof. This 
agreement was duly carried out, payments being made from time to 
time as the hearings progressed. No orders were entered by the réf- 
érée adjudging the appointment of a stenographer necessary, or fixing 
his fee. The pétition having been dismissed, the respondent now seeks 
to recover in the costs the one-half of the stenographer's bill which he 

®=9For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & ïoûexea 
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so paid. The clerk of this court allowed the item; this is an appeal 
from his taxation. 

In Corporation of St. Anthony v. HouHhan, 184 Fed. 252, 106 C. 
C, A. 394 (C. C. A, Ist Cir.), the facts as to the employment and pay- 
ment of the stenographer were almost identical with those in this case. 
The Court of Appeals inferred from them a tacit agreement between 
the parties that the stenographer should be considered as employed by 
the auditor, and the expense thereof taxed as costs. If the référée 
had been an auditor in an action at law, I should be compelled,. un- 
der that décision, to infer such an agreement hère. I cannot see that 
the inference is avoided by the fact that the parties were proceeding 
before a référée in bankruptcy. I think it must be assumed, as was 
donc in the St. Anthony Case, that the parties impliedly agreed that 
the stenographer's bill should go into the costs against the losing par- 
ty. The right to tax them rests on that agreement, and is not lost by 
the omission to enter the formai orders, which otherwise would be 
fatal. But I do not think that this implied agreement would generally 
be understood, or ought to be construed, to cover a transcript of the 
testimony ordered by a party for his own use ; it covers only the cost 
of taking the testimony and furnishing a transcript of it to the référée. 

As so modified, the clerk's taxation is affirmed. 



HARKIS et al. v. TAPP. 
(District Court, S. D. Georgia. September 6, 1916.) 

1. Bankeuptcy <g=>68 — Exemption from Involuntabt Peoceedings — ^Datb 

OF FlxiNG Status. 

The status of an alleged bankrupt as to his occupation Is to be détermin- 
ée! as of the date when the acts of banlcruptcy charged were committed, un- 
less the application of a différent rule is required to prevent fraud, as 
where the debts to be proved were contracted and the property to be ad- 
ministered was acquired while he was engaged in a récent nonexempt 
occupation, which he afterward changed to an exempt occupation, in 
which case he will be held estopped to set up the exemption. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. <®=>68.] 

2. Bankruptcy <S=368 — Persons Subject to Involuntaey Procekdings — 

Principal Occupation— "Chieflt Engaged in Fabming." 

An alleged banlirupt committed the acts charged as acts of bankruptcy 
about October Ist. Until September he had been cashier of a bank at a 
salary of $1,380 par year. During the season, as for the preceding four 
or five years, he had operated a farm of about 500 acres two miles from 
tlie town. Until about a year before, he owned 380 acres of the farm, 
which he then sold, reserving its use for the next season. On the farm 
he employed 12 men, including a manager, and owned the équipaient for 
running the same, consisting of horses, mules, and implements, and also 
ail of the property thereon, consisting of live stock, grain, hay, cotton, etc. 
He boarded in the town, but yisited the farm once or more each week, and 
directed its management. He also owned an Interest in two or three 
corporations or firms, but gave theni little personal attention, and re- 
cel ved no profit therefrom. Heîd, tliat such facts supported a flnding by 
the référée that he was "engaged chiefly in farmiug," and was exempt 

€=>Far other cases see same topic & KEY-NUMBSR In ail Key-Numbered Digests & Indexes 
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from Invoiuntary bankruptcy proceedlngs, under Bankr. Act July 1, 1898, 
e. 541, § 4b, 30 Stat. 547 (Comp. St. 1913, § 9588). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. <S=>68.] 

3. Bankruptcy <@=»68 — Pebsons Subject to Involuntart Pboceedings — 
Principal Occupation. 

Where an alleged bankrupt Is engaged in several occupations at the 
same tlme, what constitutes his principal occupation is to be determined 
from ail the circumstances of the particular case. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. <g=>68.] 

In Bankruptcy. In the matter of E. A. Tapp, as învoluntary bank- 
rupt. Pétition of W. M. Harris and others for the adjudication. On 
exceptions by petitioners to report of référée. Exceptions overruled, 
and pétition dismissed. 

On the 29th day of November, 1915, Mrs. W. M. Harris, W. M. Harris, and 
Sutton & Purvis filed an invoiuntary pétition in bankruptcy against E. A. 
Tapp, alleging in brief that the said Tapp for the greater portion of sis 
months next preceding the date of the flling of the pétition had hls principal 
place of business and resided in Ocilla, Irwin county, Ga., and that they 
had provable claims against him amounting In the aggregate, in excess of 
seeurities held by them, to more than $500 ; the claim of Mrs. W. M. Harris 
consistlng of a note for $1,000, dated January 31, 1914, and due January 1, 
1915, the claim of W. M. Harris consistlng of an open account in the sum of 
$45 against the défendant, assigned to him by one Thomas Cribb, and the 
claim of Sutton & Purvis consistlng of a promlssory note dated November 17, 
1913, on which there was a balance due of $97.20. Petitioners alleged that 
said Tapp was insolvent, and that within four months next preceding the 
filing of the pétition he commltted three acts of bankruptcy, to wit: That on 
the 28th day of September, 1915, he executed to the First National Bank of 
Ocilla a mortgage for the sum of $7,166.44, principal, upon certain personal 
proiwrty, to wit, 12 mules and 3 horses (describlng same), and also 20 head 
of stock cattle, and that on the 5th day of October, 1915, he transf èrred to 
one D. L. Rogers a certain automobile, and that on the 4th day of October, 
1915, he transferred to the Irwin County Produce Company 2,000 bushels of 
corn and 100 tons of hay; that at the tlme of maklng said transfers said 
Tapp was insolvent, and that said transfers were made with Intent to pre- 
fer said ereditors over his other creditors, and with Intent to hinder, delay, 
and def raud his other creditors. Petitioners f urther alleged that said Tapp on 
the 5th day of November, 1915, had absconded, and had since that tlme eon- 
cealed himself, and that his whereabouts were unknown. They also alleged 
that "for the greater part of six months next preceding the date of the flling 
of the pétition said Tapp was cashler of the First National Bank of Ocilla, 
and that during said period his principal occupation was being cashler of said 
bank, and that during said period the said Tapp was also engaged in the 
business of running a grlstmill and in the mercantile business under the name 
of the Irwin County Produce Company, located in Ocilla, and that the said 
Tapp was also engaged in the flre Insurance business In Irwin county during 
a greater portion of said period; that the salary of the said Tapp as afore- 
sald was more than $1,500 per year, and that he was not and is not a wage- 
eamer or chlefly engaged In faiming." 

Subpœna issued for said Tapp, but he was not located by the marshal, but 
was served by publication. On November 29th petitloning creditors flled a 
pétition for a receiver, alleging that the estate of the bankrupt consisted of 
15 head of mules and horses, 2,000 bushels of corn, 100 tons of hay, 250 head 
of hogs, one automobile, and real estate In and near Ocilla ; and à receiver 
was duly appolnted on the same date to take charge of said estate and pré- 
serve same, as provided by law. On the 20th day of December, 1915, petltion- 
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ing cre.dltors niid the receiver of Tapp's estate flled a pétition, in wliicti tliey 
alleged: That tlie receiver lia cl ascertainecl tliat there was located upontlie 
fa^-m near Ocilla, Ga., which liad been formerly owued by the said Tapp, and 
which had been operated and cultivated under his direction durlng the 
year 1915, certain property, to wlt, 177 head of lioss, 12 head of stock cattle 
and 6 calves, 10 head of mules and 2 horses, 500 busliels of corn In the ear, 
9 stacks of oats, 1,1(X) baies of oat straw lu barn, three-fourths of an acre 
of sweet potatoes in the fleld, 16 sacks of guano, 1 thresliing machine, one 
mowing machine, 3 'two-horse wagons, 5 guano distrlbutors, 8 one-horse dise 
turn plows, 8 plow stocks, 4 two-horse turn plows, 8 sets of plow harness, 3 
sets of two-horse wagon harness, 1 mowing machine, 1 hay rake and 100 baies 
of hay in barn, 20 tons of hay In barn not baled, 100 stacks of hay in fleld, ail 
of which was alleged to be the property of said Tapp. That on the 9th day of 
September, 1914, the said Tapp owned 24 shares of stock in the Farmers' 
Warehouse & Gin Company, a corporation at Lax, Irwin county, Ga., and 
also one-thlrd Interest in the Irwin County Produce Company, a partnership, 
and also certain live stock of the value of $2,500, as described in the mortgage 
to the First National Bank of Ocilla above mentioned, and that he also owned 
one-half Interest in certain clty lots in Ocilla of the approximate value of $800, 
also mortgaged to the First National Bank of Ocilla ; also one-half interest 
tn certain real estate, of the value of $3,000, held by said Tapp under a bond 
for tltle, which was transferred to the First National Bank of Ocilla, and 
also certain other real estate, of the value of $1,000, which was conveyed to 
the First National Bank of Ocilla ; also a certain automobile of the value of 
$200. They alleged that on the same day the said Tapp wàs also in posses- 
sion of 1,000 bushels of corn in the ear, of the value of $750, and 75 head of 
hogs, not above mentioned, of the value of $750, which property the said Tapp 
had transferred to the Irwin County Produee Company. They further 
alleged that the corn, hay, and hogs, except those which had been delivered to 
the Irwin County Produce Company, were clalmed by J. E. Howell, that the 
horses, mules, and cattle were claimed by the First National Bank of Ocilla, 
by virtue of a mortgage held by said bank against the same, that the 1,000 
bushels of corn were claimed by the Irwin County Produce Company, and 
that thé automobile was clalmed by one D. L. Kogers. Petitioners further 
alleged that said varions clàimants to said property were preparing to dis- 
pose of same and place same beyond the reach of the receiver, and prayed for 
an Injunetion against said clalmants restralning them from transferring, sell- 
ing, or otherwise disposlng of said property. A temporary restralning order 
was granted upon said pétition. 

Said Tapp nevcr filed any appearance or défense to the involuntary pétition 
in bankruptcy so flled against hini, or against any of the other proceedings in 
the case. However, on the 15th day of Deceniber, 1915, certain créditors, to wlt, 
the First National Bank of ' Ocilla, the McAllister-Cook-Brancli Company, a 
corporation, 3. 15. Howell, and Mrs. Mary K. Howell, flled their answer to the 
pétition in bankruptcy against said Tapp, and objected to his adjudication. 
They denied that said Tapp was insolvent, or that he had committed any of 
the acts of bankruptcy alleged against him. They admitted that said Tapp 
had absconded, and that his whereabouts were unknown. They admitted 
that for the greater part of six months next preceding the date of the 
flling of the pétition said Tapp was cashier of the , First National Bank 
of Ocilla, but denied that durlng said year his vvages amounted to as 
much as $1,5,00 per year, and denied that his principal occupation was 
that of cashier of said bank. They denied, also, thjit during the period 
aforesaid said ï'app was erigaged in the business of runniiig a gristmill, or in 
the mercantile business, or in the flre Insurance business, as alleged in said 
pétition. Tliey denied that said Tapp "was not and is not a wage-eàrner," and 
denied that he "^as not chlefly engaged in farmlng." ' They averred that 
Tapp's Wages as cashier were $115 per month, or $1,380 per year, and that lie 
was a wage-earner within the meaning 6t section 4b of the national Bank- 
ruptcy Act, and they also averred that said Tapp was engaged chiefly in 
farmlng or the tîUage of the soil within the meaning of tlie same section, and 
that for said reasons he could not be legally adjudged a bankrupt upon the 
involuntary pétition so flled against him. Said respondlng créditors also 
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ûleà their answer to the pétition for injunction above mentloned, In whicli 
tliej' averred tliat tJie transfers which were attaclied by the petitioning credl- 
tors were not preferential in their nature, and were net made to hlnder, delay, 
or to def raud ereditors, but were made bona flde for a présent fair considéra- 
tion ; tbat the interest which said Tapp was alleged to hâve in the corpora- 
tions mentioned in the pétition was worthless, and that his interest in some 
of the real estate referred to in the pétition was covered by outstanding 
valid mortgages and aecùrlty deeds to the Oalvert Mortgage & Deposit Com- 
pany, oî Baltimore, and other loan companles, and that his equity in same 
was valueless, and that he had no interest whatever In the remainder of the 
real estate described in the pétition. 

Thereafter the issue made by the, involuntary pétition in bankruptcy and 
the défense filed thereto by the objecting or responding ereditors was referred 
to Jas. F, McCraekin, Esq., one of the référées in bankruptcy of the court, as 
spécial master, who had sèveral hearlngs upon same. At one of thèse hear- 
ings, two other ereditors of the alleged bankrupt, to wit, Wilcox, Ives & Co. 
and T. M. Purvis, duly flied their intervention, and were allowed to Join in 
the involuntary pétition aforesaid, asking for the adjudication of said Tapp. 
The said Wilcox, Ives & Oo. held a note against said Tapp, dated April 29, 
1914, upon whlch there was a balance due of $400, and the said T. M. Purvis 
held a note against said Tapp for the sum of $200, dated Deeember 10, 1914. 

The spécial master duly; filed his report, accompanied by a transcrlpt of 
the évidence in question and answer form, consisting of 157 typewritten 
pages, and also a summary of said évidence, consisting of 45 pages, together 
with the documentary évidence introduced on the hearing of the matter. The 
spécial master found with the petitioning ereditors as to the insolvency of 
the défendant, and as to the right of the petitioning ereditors to file the pé- 
tition, and he also found that the mortgage upon the live stock executed by 
the défendant on the 28th day of September, 1915, to the First National Bank 
of Ocilla, was an act of bankruptcy ; that the transfer by défendant of the 
automobile to D. L. Rogers on the 5th day of October, 1915, was not an act 
of bankruptcy; and that the transfer of the corn and hay to the Irwin 
County Produce Company on the 4th day of October, 1915, was an act of 
bankruptcy. However, the spécial master, after reviewing the évidence, con- 
cluded that the défendant was chiefly engaged in farming or the tlllage of 
the soll within the meaning of section 4b of the Bankruptcy Act, and there- 
fore was not subject to adjudication, and recommended that the objections of 
the responding ereditors be sustained and the pétition dismissed. To this 
report the petitioning and intervening ereditors duly filed their exceptions, 
alleging that the spécial master erred in finding that the défendant, Tapp, was 
engaged chiefly in farming or the tillage of the soil, and contending that the 
évidence taken as a whole showed that the défendant was not chiefly engaged 
in farming or the tillage of the soil, either at the time when the debts of pe- 
titioning and intervening ereditors were contracted, or at the time of the 
commission of the acts of bankruptcy, or at the time of the fUing of the 
involuntary pétition in bankruptcy against him. 

Quincey & Rice, of Ocilla, Ga., and Patterson & Copeland, of Val- 
dosta, Ga., for petitioning ereditors. 

E. K. Wilcox, of Valdosta, Ga., and Rogers & Rogers, of Ocilla, 
Ga., for objecting ereditors. 

LAMBDIN, District Judge (after stating the facts as above). This 
matter is now before me upon exceptions filed by the petitioning ered- 
itors to the report of the spécial master, in vi^hich he found that the 
alleged bankrupt was chiefly engaged in farming or the tillage of the 
soil, and therefore not subject to adjudication. The alleged bankrupt 
absconded about the 5th day of November, 1915, and has not since 
been heard f rom, and the involuntary pétition in bankruptcy was filed 
against him on the 29th day of November, 1915, to which he made no 
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response, and the contest hère is between two sets of creditors, one 
claiming that he is subject to adjudication upon their pétition, and 
the other claiming that he is nôt — ail the other questions in the case 
having been resolved by the spécial master in favor of the petitioning 
creditors. 

The question raised by the exceptions is a close one and not f ree 
f rom difficulty. The évidence in the case disclosed the f oUowing f acts : 
During the year 1915, the défendant, Tapp, had a great many "irons 
in the fire." He had been cashier of the First National Bank of Ocilla 
for four or five years, and had also owned and pperated a farm for 
the same period, consisting of 380 acres, about two miles from Ocilla, 
Ga. In December, 1914, he had sold this farm, but had reserved the 
right to use and operate the same for the year 1915. In addition 
to this farm, he had rented for the year 1915 what is known as the 
Sintell place, consisting of 125 acres. The two tracts of land joined 
cach other, and were opéra ted during the year 1915 by an overseer 
under the direction and côntrol of the défendant. He ran 10 plows, 
and regularly employed 11 laborers on this farm, and had ample 
farming implements, consisting of plows, both single and two-horse 
plows, wagons, hay rake, five guano distributors, stump pullers, a 
mowing machine, a threshing machine, and other necessary farming 
implements. There were six tenant houses on the farm, and two 
large dwellings ; but the défendant, who was not a married man, board- 
ed in Ocilla. He raised on this farm during the year 1915 the usual 
farm crops, including corn, cotton, oats, hay, peas, velvet beans, water- 
melons, cantaloupes, sugar cane, potatoes, etc. During said year, he 
raised 5,000 or 6,000 bushels of oats, from 900 to 1,500 bushels of 
corn, between 40 and 50 baies of cotton, some 600 or 800 baies of 
oat straw, a lot of peanuts, velvet beans, sugar cane, and potatoes, and 
he also raised and shipped li/^ Cars of watermelons and 2i/2 cars of 
cantaloupes. He had on the farm over 200 head of hogs, 10 or 12 
head of cattle, 10 mules, and 2 horses. After Tapp left the country, 
on November 5, 1915, ail the hay, corn, and other stuff was still on 
the farm, except what had been sold to the Irwin County Produce Com- 
pany, and likewisë ail the farming implements, mules, cows, horses, 
and hogs, which fact is also shown by the pétition which the creditors 
filed, asking for the appointment of a receiver to take charge of said 
property. After Tapp left, there were also on hand some 8 baies of 
cotton, which had been picked out, and 1,900 or 2,000 pounds of seed 
cotton in the field, which were subsequently ginned and sold. 

During the year 1915, he was also cashier of the First National 
Bank of Ocilla, as he had been for several years previously; but he 
resigned in August, and was relieved from bis duties as cashier on 
September 7th. For the year 1914 he was paid a salary of $150 per 
month, but on January 1, 1915, his salary was reduced to $115 per 
month, and so remained until he left the bank in September. The de- 
fendant also had 24 shares of stock in the Farmers' Warehouse & Gin 
Company, of Lax, Ga., being treasurer of the company, but did not 
manage the business, or hâve anything to do with its management. 
He helped to finance the company by securing a loan to it from his 
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bank. The stock in the company was worthless. It does not appear 
when this company was organizéd. 

Tapp was also a member of a firm called the Irwin County Produce 
Company, the other members being D. L. Rogers and J. R. York. This 
company was formed on March 1, 1915, and the real purpose of the 
company, as shown by the évidence, was to handle the produce from 
Tapp's farm. Each partner paid in $50 apiece. The company also 
handled guano, taking same on consignment from the wholesale dealers, 
and selling same to farmers, about $9,000 or $10,000 worth of guano 
being thus sold. Mr. York managed thê business entirely, and no 
profits were ever made by the company. In August, 1915, Tapp sold 
his interest in the Irwin County Produce Company to J. R. York, 
with the exception of his responsibility to the guano companies ; but 
afterwards he transferred a lot of corn and hay to the Irwin County 
Produce Company in considération of théir relieving him of responsi- 
bility to the guano dealers. After Tapp severed his connection with 
the bank, the only service he rendered the Produce Company was to 
aid in the collection of the outstapding guano notes. He stated to Mr. 
York, the manager of the company, that he would be in Ocilla for 
something like two or three months, and he agreed to aid in the man- 
ner aforesaid at a nominal salaryof not oyer $40. per month. 

He was also connected with what was known as the City Loan & 
Insurance Company, which was a partnership composed of Tapp and 
one Roy Cadwell. This , cornpany acted as agent in writing Insurance 
and in negotiating loans, but only made a few loans, not over 10 or 
12. The company did not do much business, and Mr. Tapp gave no 
attention to the business, and receiyed no income from same. 

[1] 1. Such in brief were the pursuits and activities of the défend- 
ant, and the question to be decided by the coprt is whether the défend- 
ant was a wage-earner, or chiefly engaged in farraing or the tillage 
of the soil, so as to exempt from adjudicatioii, within the meaning 
of section 4b of the Bankruptçy Act. The first question is as to when 
the status of the alleged bankrupt is to be determined, whether at the 
time the pétition was filed, or at the time the acts of bankruptçy were 
committed, or at the time the debts of the petitioning creditors were 
contracted. The language of section 4b of the Bankruptçy Act is as 
follows: 

, "Any natural person, except a wage-earner or a person engaged chiefly In 
farming or the tillage of the soil, any unincorporated company, and any 
moneyed, business, or commercial corporation, except a municipal, railroad, 
Insurance, or banklng corporation, owing debts to the amount of one thousand 
dollars or over, may be ad judged an involuntary bankrupt upon default or 
an impartial trial, and shall be subject to the provisions and entltled to the 
benefits of this act." 

This section is silent as to when the status of the person proceeded 
against in involuntary proceedings is to be determined, and the au- 
thorities are not uniform on this point — some courts holding one way 
and some another. See Collier on Bankruptçy (lOth Ed.), pages 127, 
128 and 129, and cases cited in notes. Some courts of high authority 
hold that the liability of the défendant to adjudication in involuntary 
proceedings dépends upon his occupation at the time his indebtedness 
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was contracted. The District Court in Pennsylvaniâ in the very well 
reasoned case of Tiffany v. La Plume Condensed Milk Co., 141 Fed. 
444, 15 Am. Bankr. Rep. 413, took this position, as also did the District 
Court in California Çln re Wakefield, 182 Fed. 247, 25 Am. Bankr. Rep. 
118), and the District Court in Alabama (In re Crenshaw, 156 Fed. 
638, 19. Am. Bankr. Rep. 502, and In re Burgin, 173 Fed. 726, 22 
Am. Bankr. Rep. 574). There is much force in the reasoning of thèse 
distinguished courts in each of the cases above cited, and in the par- 
ticular cases there involved, no doubt: the décisions rendered were 
Sound. As stated by Judge Grubb (In re Burgin, supra) : 

"Thç status of an alleged bankrupt as tb his occupation Is to be determlned 
as of the perlod when he contracted the debts to be prôved and acquired the 
property to be adminlstered, and, where he was at that tlnié engaged In mer- 
cantile pursults he cannot defeat the opération of the law by thereafter en- 
gaging in an exempt occupjitloii." 

The view that the status of the alleged bankrupt is to be detefmined 
as of the date when hià debts were contracted is not, however, the 
gênerai riile on the subject, but is, iri our opinion, oîûy to be adopted 
when the équîties of the case require such a construction, being based 
on the équitable idea thàt the exemption from involuntary proceed- 
ings allowed by the statute wâs not intended as a "means of escape for 
insolvents whose property was acquired and whose debts were incur- 
red" in a récent nonexempt occupation. In such a case, upon the doc- 
trine of estoppel, the bankrupt should not be heard to set up such 
exemption. The bankruptcy law shoiild not be made an instrument 
of fraud. However, in this case under considération, it does not ap- 
pear that the debts owed by the défendant were contracted or the 
property sought to be administered was acquired while Tapp was pur- 
suing a nonexempt occupation. 

Bankruptcy proceedings are drastic in their nature, as they consign 
the bankrupt to a civil death and then administer the estate of the de- 
ceased, and therefore the jurisdiction of the court over the alleged 
bankrupt should be made clearly to appear before an adjudication can 
be made. The burden is on the petitioning creditors to show that the 
défendant is subject to adjudication. So far as appears to the court 
from the évidence in the case, the property which the court is asked 
to administer consists chiefly, if not entirely, of property connected 
with the farming opérations of the défendant, namely, a lot of horses, 
mules, hogs, cattle, corn, hay, oat straw, and other farm produce, and 
a large lot of farming imp^ements, etc. Nor does it appear that the 
debts contracted by the défendant were contracted while he was en- 
gaged in a nonexempt occupation or in the furtherance of such an oc- 
cupation. The purpose for which the debts of the original petitioning 
creditors were incurred does not appear from the évidence, nor does 
it appear why the défendant incurred, the indebtedness due to T. M. 
Purvis, one of the intervening creditors. It appears from the évidence 
that the debtdile to Wilcox, Ives & Co. was for guano, and that one- 
half of this guano was used on defendant's farni. It appears from 
the évidence that the indebtedness due to the McAllister-Cook-Branch 
Company, one of the responding creditors, was for f arrriing implements 
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bought by défendant for use on his farm, and the indebtedness due to 
the First National Bank of Ocilla was for a shortagè while he was 
cashier of that bank, and the other debts appearing in the record against 
the défendant were for various forgeries and défalcations committed 
by him, and for which indictments were found, but it does not appear 
how the money raised by thèse illégal acts was used. In order for the 
petitioning creditors to take advantage of the équitable principle of 
estoppel laid down by Judge Grubb in the Burgin Case, it is necessary 
for them to show clearly that the défendant contracted the debts due 
by him and acquired the property sought to be administered by the 
court while he was in a nonexempt occupation, and this, in the opinion 
of the court, they hâve failed to do. 

The court is of the opinion, however, that, as a gênerai rule, the 
status of an alleged bankrupt should be determined with référence to 
his occupation at the time the alleged act of bankruptcy is committed. 
Such is the ruling of the Circuit Court of Appeals of the Sixth Cir- 
cuit in the case of Flickinger v. First National Bank of Vandalia, 145 
Fed. 162, 76 C. C. A. 132, 16 Am. Bankr. Rep. 678, in which Circuit 
Judgé Severens, speaking for the court, said : 

"A majorlty of the court is inclined to think that the statute should be 
regarded as havlng référence to the conditions existing at the time when the 
act of bankruptcy is committed." 

The Circuit Court of Appeals in this case reversed on appeal an or- 
der of the District Court below, adjudging Flickinger a bankrupt. The 
petitioning creditors applied to the Suprême Court of the United States 
for a writ of certiorari to the Circuit Court of Appeals, which writ was 
denied, as may be seen by référence to First Nat. Bank of Vandalia 
V. Flickinger, 203 U. S. 595, 27 Sup. Ct. 783, 51 L. Ed. 332. The 
law on this point may therefore be regarded as settled, as the above- 
stated ruling of the Circuit Court of Appeals of the Sixth Circuit had 
the sanction of the Suprême Court of the United States. 

The Circuit Court of Appeals of the Fourth Circuit laid down the 
same rule in the case of Counts v. Columbus Buggy Co. et al., 210 
Fed. 748, 127 C. C. A. 298, in which Circuit Judge Pritchard said: 

"The matter must be determined solely as respects the time of the com- 
mission of the alleged act of bankruptcy." 

The Circuit Court of Appeals of the Eifth Circuit seem to hâve 
had the same idea in mind in its décision in the case of Olive v. Armour 
& Co., 167 Fed. 517, 93 C. C. A. 153, 21 L. R. A. (N. S.) 109. See 
also In re Folkstad (D. C. Montana) 199 Fed. 363, 29 Am. Bankr. 
Rep. 77; Virginia Chemical Co. v. Shelhorse, et al. (C. C. A. 4th Cir.) 
228 Fed. 493, 143 C. C. A. 75, 35 Am. Bankr. Rep. 720. 

Indeed, counsel for the petitioning creditors in the very able brief 
which they filed in this case seem to concède that the status of the de- 
fendant was to be determined as of the time of the alleged acts of 
bankruptcy. This may, therefore, be regarded as the gênerai rule on 
the subject, and we see nothing in the évidence to take the case out 
of this gênerai rule. 

[2] 2. The next question, therefore, in this case, is whether or not 
the défendant at the time of the commission of the acts of bankruptcy^ 
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to wit, on September 28 and October 4, 1915, was a wage-earner or was 
chiefly engaged in farming or the tillage of the soil, within the mean- 
ing of section 4b of the Bankruptcy Act. On a review of the entire 
évidence in the case, and considering ail the pursuits and activities of 
the défendant, the spécial master came to the conclusion that the de- 
fendant was chiefly engaged in farming, and therefore not subject to 
adjudication. It has not been made to appear to the court that this 
finding was erroneous. 

From the facts stated in the first part of this opinion it appear s that 
while the défendant was connected with the City Loan & Insurance 
Company, the Farmers' Warehouse & Gin Company, and the Irwin 
County Produce Company, he devoted very Utde time to thèse business 
venturés, and derived no income from same. Thèse ventures seem to 
hâve been entirely "side lines"' with him. They were managed en- 
tirely by other persons, and the défendant took no part in the manage- 
ment of samei: During thè first part of the year 1915, and up to Sep- 
tember 7th, he was employed by the bank as its câshier at a salary of 
$115 per month, which was at the rate of $1,380 per year, and iri this 
capacity was a wage-earnèr, as defined by section 1 (27) of the Bank- 
ruptcy Act, which defines a wage-earner tobe: 

"An individuai who workS f6r wages, salary, or tire, at a rate of compen- 
sation not exceedlng one thousand five hundred dollars per year." (Comp. 
St. 1913, § S585.) 

As such Wage-earner, undef the provisions of said Bankruptcy Act, 
he would ri6t be subject to adjudication. However, while he was thus 
engaged as cashier, he was àt the same time engaged in the farming 
opérations above described, which must bé conceded to be on a some- 
what large stàle, and he contin'ued to be engaged in thèse farming op- 
érations after he left the bank and up to the time he absconded, on 
November 5, 1915. It is true he did not live on his farm, but boarded 
in town. Yet he kept in constant touch with his farm, and it was un- 
der his active supervision. ït is true he had an overseer . employed, 
who looked immediatply âfter the farming opérations, yet this over- 
seer reported to the défendant, and kept him informed of what was 
going "on at the farm, and took his orders from Tapp. The évidence 
shows that Tapp went out to the farm every Sunday, and walked over 
and inspected thé same, and would also go out on holidays, and would 
sometimes go out during the week, before or after banking hours. He 
was in constant communication with his overseer also by téléphone, 
and he saw after buying the supplies for his farm, and paid ofï his la- 
borers on orders from the, overseer, and he also bought ail the machin- 
ery, supplies and farming implements. Thèse farming opérations also 
had the élément of permaneney, as he had been operating this farm for 
four or five years. The overseer testified as to the visits of the défend- 
ant to the farm and how he supervised same; and Mr. Cross also testi- 
fied that he went with the défendant to the farm about once a week, 
often before and after banking hours during the week, and that they 
went together nearly every Sunday morning, and that Tapp would 
then walk over the farm and inspect it and instruct the overseer ; that 
some weeks he went two or three times during the week, and at other 
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times once ; that he went either early in the morning or late in the 
afternoon, out of banking hours, and that the overseer was not on the 
farm every time Mr. Tapp visited same. Mr. Austin, the mayor of 
Ocilla, also testified that he went to the farm a great many times dur- 
ing the week with Mr. Tapp after the bank closed, and heard him give 
directions as to the farming opérations; that he went once a week 
during the week in the summer and fall, and that in October, after he 
left the bank, the défendant was having a large barn, 50 by 100 feet, 
built on the farm, for the purpose of storing hay and other farm prod- 
uce. J. A. Wyche, who ran a garage in Ocilla, testified that he went 
with the défendant to his farm nearly every Sunday for the past two 
years, and that the last time he went Mr. Tapp was giving instructions 
to his overseer for sowing oats for the year 1916, which was after he 
left the bank, and just before he absconded. It appears that after he 
left the bank and until he absconded he was giving continuai attention 
and oversight to his farming opérations, gathering, storine. and sell- 
ing his cotton, hay, corn, and other produce, and that ail his farming 
implements and live stock, in the way of horses, mules, hogs, cattle, 
etc., were still on the place when he left, as well as a lot of hay and 
a lot of cotton and potatoes in the field. The defendant's farming op- 
érations, considering the number of acres cultivated, the number of 
hands hired, the number of mules and horses ûsed, the number of live 
stock on the place, and the amount and value of the crops, etc., were 
upon quite a large and extensive scale, and the investment of money 
made by him in his farming opérations, agricultural implements, live 
stock, and other property connected therewith, as disclosed by the évi- 
dence, was very much larger than his investment in ail his other ven- 
tures put together. Indeed, his other investments outside of his farm 
were quite insignificant in comparison. So far as shown by the évi- 
dence, the entire property sought to be administered by this court con- 
sists of the crops raised on the farm, the farming implements, the 
horses and mules used on the farm, and the cattle and hogs on same, 
and the alleged acts of bankruptcy were with référence to transfers 
of this property. 

In view of ail this évidence, the court is of the opinion that the 
spécial master did not err in finding that the défendant was chiefly 
engaged in farming or the tillage of the soil at the time of the commis- 
sion of the acts of bankruptcy. The spécial master had the witnesses 
before him, and received his impressions as to their credibility from 
their manner of testifying, etc., and his finding is therefore entitled to 
great weight with the court. In the Flickinger Case cited above, 145 
Fed. 162, 76 C. C. A. 132, 16 Am. Bankr. Rep. 678, the facts were 
somewhat similar, as the défendant did not live on his farm, but only 
visited same once or twice a week, and also occasionally telephoned his 
directions to the manager, being engaged at the same time in the busi- 
ness of manufacturing wheels, and after he ceased his manufacturing 
business he continued to look after his farm in the same way, and the 
Circuit Court of Appeals there held that he was "chiefly engaged in 
farming," within the meaning of the statute. 

[3] No single factor or élément is determinative of the question, and 
yet each must be given due weight in arriving at a conclusion. The 
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ainount of money invested in the enterprise, the time given to same, 
the amount realized therefrom, the permanency of the business, the 
reHance placed upon the business as a means of livehhood, etc., are 
ail éléments entering into a décision of the case, but no one oî them is 
décisive of the question. Each case must be decided upon its particu- 
lar facts. Where the défendant is engaged in several occupations at 
the same time, as stated by the Circuit Court of Appeals of the Ninth 
Circuit in the case of American Agricultural Chemical Co. v. Brinkley, 
194 Fed. 411, 114 G C. A. 373, 27 Am. Bankr. Rep. 438: 

"Ali the debtor's activities and pursults must be considered as a whole in 
passing ùpon the question." 

In this case, therefore, keeping ail the circumstances surrounding the 
debtor in mind, and considering ail his activities and pursuits as a 
whole, the court is of the opinion, from the évidence appearing in 
the record, which it has carefuUy read, both in the question and an- 
swer form and in the narrative form prepared by the spécial master, 
that the défendant was chiefly engaged in farming or the tillage of the 
soil, within the meaning of the Bankruptcy Act, and therefore not 
subject to adjudication. Gregg v. Mitchell, 166 Fed. 725, 92 C. C. A. 
415, 20 L. R. A. (N. S.) 148, 16 Ann. Cas. 510; Sutherland Medicine 
Co. v. Rich, 22 Am. Bankr. Rep. 85 ; In re Terry (D. C.) 208 Fed. 
162; In re Dwyer (C. C. A. 7th Cir.) 184 Fed. 880, 107 C. C. A. 204; 
Wulbern v. Drake (C. C. A. 4th Cir.) 120 Fed. 493, 56 C. C. A. 643 ; 
Coûts v. Townsend (D. C.) 126 Fed. 249. 

3. Even if the défendant should not be considered as being chiefly 
engaged in farming, it appears from the évidence that up to Septeniber 
7th he was a wage-earner, being employed until that date in the First 
National Bank of Ocilla at a salary of less than $1,500, and that after 
September 7th he worked with the Irwin County Produce Company, 
according to the testimony of its manager, Mr. York, during the period 
when he is alleged to hâve committed the acts of bankruptcy declared 
upon in this case and up to the time he absconded, as an employé of 
the Irwin County Produce Company at a salary of $40 per month, 
and assisted in collecting the guano notes due that company, while at 
the same time he was winding up his farming opérations for the year. 
This would also make him a wage-earner from the time he left the 
bank until the time he left the country, if his farming opérations are 
to be ignored, his other Unes of business being entirely negligible, as 
above stated. 

a. It would seem, also, that petitioning creditors and interveners 
should be bound by the allégations of their pétition. In their pétition 
they allège that : 

"For the greater part of six months next preeedlng the date of the flling of 
the pétition the said ïapp was cashier of tlie First National Bank of Ocilla, 
and during said period his principal occupation was being cashier of said 
bank, but during said period the said Tapp was also engaged in the business 
of running a gristmlU and the mercantile business under the name of the 
Irwin County Produce Conipany. * * * He was also engaged in the flre 
Insurance business during the greater portion of said period. The salary 
of said Tapp as af oresaid was more than $1,500 a year, and he was not and 
is nat a wage-earner or chiefly engaged in farming." 
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It appears from this quotation from the pétition that petitioners de- 
pended for their case upon establishing the allégation that for the 
greater portion oî six months prior to the filing of the pétition the de- 
fendant's occupation was being cashier of a bank at a salary of more 
than $1,500 per year, and therefore they expected to secure his adjudi- 
cation by proving this fact. It developed on the trial, however, that 
at no time during the year 1915 did the défendant receive a salary of 
more than $115 per month, which was at a rate of less than $1,500 
per year. They therefore failed to prove their case as laid. How- 
ever, it is the view of the court that in no event, under the pleadings 
and the évidence, is the défendant subject to adjudication as a bank- 
rupt, and an order may therefore be taken dismissing the pétition, with 
costs against the petitioning creditors and interveners. 



AMERICAN SPECIALTY CO. v. COLLIS CO. 

(District Court, 6. D. lowa, Davenport Division. August 24, 1916.) 

1. Sales <S='417 — Failure to Delivbb — Damages — Evidence — Sufficiency. 

In an action for damages for failure to deliver goods according to con- 
tract, where plalntifl! asserted that cîefendant's breacli caused it to cancel 
a number of orders and plaintllt was entitled to recover only for some of 
the orders caneeled, damages cannot be awarded on évidence as to the 
gross sum lost on ail the orders caneeled. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1173; Dec. Dig. 

<®=>417.j 

2. Tkade-Marks and Trade-Namïb <S=»93(1) — Uxfaib Compétition — Tbade- 

Mabk. 

In the case of infringenient of a technical trade-marlî, the Intention of 
the infrlnger is immaterial as fraud will be presumed, but in case of un- 
fair compétition tlie intent is essential ; the gist of the action being fraud 
on the part of défendant in attempting to beguile the public into buying 
his goods as those of his rival. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 1041/2 ; Dec. Dig. ®=93(1).] 

3. Trade-Marks and Trade-Names <S=:>79 — Registration — Effe,ct. 

Where, after institution of a suit for unfair compétition, plaintiff regis- 
tered its trade-raark, any rlghts acquired by virtue of the trade-mark must 
be asserted in a separate suit. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 89, 90; Dec. Dig. <g=579.] 

4. Trade-Marks and Trade-Nameh <®=>11 — Expiration of Patent — Name op 

Patentbd Article. 

On expiration of a patent, the patentée is not entitled to the exclusive use 
of the name of tlie patented article, wliere sucli name is descriptive of the 
article, for that would, in effect, be continuing the nionopoly of the patent ; 
therefore, wliere i)lalntiff's patent for drllls, known to the trade as "Use- 
Em-Up" drills, which terni was descriptive, had expired, plaintifC bas no 
exclusive right to the use of the tenu. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 15; Dec. Dig. <S=all.] 

e=aFor other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
235 F.— 59 
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5. Teade-Marks and Teade-Namks <ê=>77 — Unfair Compétition — What Con- 

8tittîtes. 

Au employé of plaintiff, the manufacturer of a patented article, was 
dismlssed shortly before the patent expired. He thereupon entered the 
service of défendant, which, on expiration of the patent, began manufaetur- 
ing the article, and, using knowledge galned while in the employ of plain- 
tiff, such employé made sales to plalntlfï's old custouiers. Held that, 
whlle an employé cannot, having left his employaient, use, in compétition 
with his old employer, a list of patrons secured by means of the employ- 
ment, whero the employer has expended tlme, money, and labor in securing 
the patrons, yet as it nmst be presumed that the manufacturer of a patent- 
ed article, having a mouopoly, secured ail tlie customers for that article, 
such employé may approach plaiutlff's old customers. 

TEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 87 ; Dec. Dig. ©=77.] 

6. Trade-Marks and Tbade-Names <g=>77 — Unï-aib Compétition — ^What Con- 

STIÏtTTES. 

AVhere défendant vcrote letters to the trade before the expiration of 
plaintiff's patent, urging them by means of mysterious and veiled allusions 
not to further patronize plaintiff, such letters, although défendant mlght 
hâve stated that the patent was soon to expire and it was about to 
enter into the business of manufacturing the patented article, constitute 
unf Éilr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 87 ; Dec. Dig. ©=»77.] 

7. Teade-Maeks and Tbade-Names iS=:598 — TJnfaib Compétition — Damages. 

Though letters written by défendant to the trade, urging persons not to 
patronize plaintifC, were unfair, substantial damages caunot be awarded 
wlthout proof of the injuries flowing f roui such letters, for a party, to 
recover damages, must not only show injury, but prove the amount of 
the damage. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §112; Dec. Dig. ©==98.] 

8. Trade-Mabks and Trade-Names ®=>98 — Unfair Compétition — ^Accotjnt- 

ING. 

Despite defendant's unfair methods, an accounting wlll not be directed, 
where there is no évidence Indicating a possibillty of tracing out and as- 
certaining the efl'ect of such unfair methods and the amount of the damage. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112 ; Dec. Dig. <g=5>98.] 

In Equity. Suit by the American Specialty Company against the 
ColHs Company. Decree for complainant for nominal damages as to 
some of the items in suit. 

Lane '& Waterman, of Davenport, lowa, and Wm. R. Rummler, 
Charles W. Hills, and Frédéric R. De Young, ail of Chicago, III, for 
complainant, 

L. F. Sutton and Wolfe & Wolfe, ail of Clinton, lowa, for re- 
spondent. 

WADE, District Judge. There are several separate, independent 
causes of action presented in the plaintiff's bill and amendments there- 
to. Thèse may be designated as : First, an action for damages based 
upon the failure of the défendant to deliver goods, as required by the 
contract between the parties; second, an action to enjoin the defend- 

«gsoFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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ant from the use of the terni "Use-Em-Up" as descriptive o£ the drill 
sockets to be manufactured and sold by it; third, an action to enjoin 
the défendant, based upon the claim of unfair compétition in the use 
of the term "Use-Em-Up" and in the service of one C. M. Weaks, a 
former employé of the plaintiff, and in the use of certain letters, and 
in the use of the names of the customers of the plaintiff ; f ourth, ac- 
tion for accounting based upon the alleged unfair compétition. 

[ 1 ] First. As to the damages claimed because of f ailure to deliver 
goods under contract. In my view of the record, it is needless to go 
into the terms of the contract, or the question of the termination there- 
of, or the other questions relating to nondelivery, or the reasons 
therefor. Under the peculiar conditions in this case, as shown by the 
évidence, I am satisfied that for a large part, if not during ail of thé 
period claimed for, it was the duty of the plaintiff, upon failure of de- 
livery, to hâve procured the drill sockets from soriie one else, if pos-' 
sible, with reasonable effort. There is no showing but what they 
could hâve been procured somewhere else. In fact it affirmatively ap- 
pears that, during part of the period claimed for, the plaintiff was 
procuring them from some other manufacturer, and there is no ex- 
planation ofïered as to why sufficient were not procured to fiU orders 
so as to prevent cancellation thereof , as claimed. Even if the évidence 
showed, as to part of the period, that the articles could not be pro- 
cured, there is no proof from which the court could détermine the 
amount of damages- for any particular order ; the testimony as to 
damages being a gross sum for the entire number of orders claimed 
to hâve been canceled. 

Then> again, a number of the orders claimed for were taken long 
after the termination of the relations of the parties under the contract, 
upon any theory of the case. 

I am satisfied that the plaintiff had no right to rely upon the de- 
fendant to furnish drill sockets after the expiration of the period of 
60 days after the August letter; yet some of the orders claimed 
to hâve been canceled are in November and December, 1915, aiid 
January and February, 1916; and, as above stated, the only damage 
testified to was the gross amount of profits on a certain number of 
orders, for rtiany of which, under any theory of the case, the défend- 
ant wGuld not be liable. So, without disçussing or determining the 
exact time when the obligation of the défendant to deliver expired, 
or the alleged justification for refusai to deliver, relied upon by de- 
fendant, there can be no recovery in this case for failure to deliver 
in accordancè with the terms of the contract. 

[2-4] Second. Can the défendant be enjoined from the use of the 
term "Use-Em-Up" ? I hâve again reviewed the authorities upon this 
question. Counsel in argument confuse the question of unfair com- 
pétition and infringement of a trade-mark. This distinction is well stat- 
ed in Goldsmith v. Savage, 229 Fed. 623, 144 C. C. A. 33, in which the 
court says : 

"In the case ot Infringement o( a technical trade-mark the Intention of the 
Infrlnger Is iinmaterlal, as the essence of the wrong lies In the injury to a 
property rlght ; whlle In the case of unfair compétition the Intention Is ma- 
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terial, to establlsli fraud on the part of thé défendant In the use of the imi- 
tative deyice tp beguile the public Into buylng hls goods as those of hls rival. 
In the former case fraud, If materlal, Is presumed; whlle In the latter the 
compialnant must prove a fraudulent Intent, or show facts and clrcumstances 
from which It may reasonably be inferred. In elther case, however, It must 
be shown that the dress or devlce employed by the défendant is such that it 
bas decelved, or Is calculated to decelve, ordlnary purchasers, buylng wltli 
usual care, and that they bave purchased, or wlU probably purchase, the 
goods of the défendant undér the mlstaken bellef that they are those of the 
plalntlff, to the serlous damage of the latter. Mcl^an v. Fleming, 96 U. S. 
245, 24 L. Ed. 828 ; Hegls v. Jaynes, 185 Mass. 458, 400, TO N. E. 480; Paul on 
Trade-Marks, §§ 196, 280." 

There is no question in this case of trade-marks except in so far as 
it is sought to be injected by a motion to permit proof of the opinion 
of the Commissioner of Patents of date June 30, 1916. But there is 
no issue in the pleadings as to any rights arising under a registered 
trade-mark. The rights of the parties must be determined with re- 
lation to the facts as they existed prior to the registration of the trade- 
mark, and if the plaintiff has acquired any rights by virtue of the 
trade-rnark registered since the commencement of this action, they 
will haye to be asserted in a sépara te suit, founded upon rights since 
accruing, The motion for leave to introduce the opinion is therefore 
denied. In fact I apprehend that the court will take judicial notice 
of the opinions of the Commissioner without any proof. 

,1 still adhère to the views Ihéld when I made the interlocutory or- 
der; that the expiration of the patent, not only gave the public the 
right to manufacture the drill socket, but also gave it the right to 
use the name by which, according to the record, it was known to the 
trade. I think the principle involved is forcibly set forth by Justice 
White in Singer Manufacturing Co. v. June Manufacturing Co., 163 
U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. So far as the record 
shows, this drill socket had, during the life of the patent, no other 
désignation by which the public became familiar therewith, except the 
term "Use-Em-Up." From the nature of the article and its use, the 
term has some significance. 

The monopoly of the patent having terminated, it is the pohcy of 
the law that the monopoly should terminale, and that the public should 
hâve f reedom to manufacture, purchase, or use the drill socket. The 
term "Use-Em-Up" being the only one, so far as the record shows, by 
which the drill socket has been designated and known to the trade, if 
the plaintifï can retain the exclusive use of the term, it may be a long 
period before the public can acquire knowledge of the fact that others 
are manufacturing the same drill socket. The very purpose of the 
plaintifï in its attempt to protect itself in the exclusive use of the 
term is to enable it to continue the monopoly which it has had under 
its patent, at least for a period of time, Quoting from Singer Manu- 
facturing Co. V. Stanage (C. C.) 6 Fed. 279, Justice White, in Singer 
Co. V. June Co., supra, says : 

"The plalntifC and its predeeessors had, in connection with others, through 
patents, a monopoly as to certain sewlng machines, known as tbe 'Singer' 
machines. When thèse patents explred every one had an equal right to 
make ànd vend such machines. If the patentées or thelr assignées could assert 
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suceessfullj' an exclusive right to the name 'Singer' as a trade-œark, tliey 
would practically extend tlie patent indefinitely." 

Justice White further says: 

"It equally follows, from the cessation of the monopoly and the falling of 
the patented device into the domain of things public, that along with the public 
ownership of the device there must also necessarily pass to the public the 
generic désignation of the thing which has arisen during the monopoly, in 
conséquence of the désignation havlng been acquiesced In by the owner, either 
tacitly, by acceptlng the beneflts of the monopoly, or expressly, by his having 
so connectjed the name vyith the machine as to lend counteriance to the re- 
sulting dedication. To say otherwise would be to hold that, although the 
public had acquired the device covered by the patent, yet the owner of the 
patent, or the manufacturer of the patented thing, had rétaiiied the designated 
name whlch was essentially necessary to vest the public with the fuU enjoy- 
ment of that which had become theirs by the disappearance of the monopoly. 
In other words, that the patentée or manufacturer could take the beneflt and 
advantage of the patent upon the condition that at its termination the mo- 
nopoly should cease, and yet when the end was reached disregard the public 
dedication and practically perpetuate indefinitely an exclusive right. The 
public having the right on the expiration of the patent to make the patented 
article and to use its generic name, to restrict this use, either by preventing 
its being placed upon the articles when manufactured, or by using it in ad- 
vertisements or circulars, would be to admit the right and at the same time 
destroy it. It follows, then, that the right to use the name in every form 
passes to the publie with the dedication resulting from the expiration of the 
patent. Nor is this right goverued by différent principles where the name, 
which has become generic, instead of being an arbitrary one, is the surname 
of the patentée or original manufacturer. It is elementary that there is a 
right of property in a name which the courts will protect. But this right, like 
the right to an arbitrary mark or any other, may become public property by 
dedication or abandonment." 

The court, in Buffalo Specialty Company v. Van Cleef, 227 Fed. 
391, 142 C. C. A. 87, relied upon bv counsel for plaintifï, expressly 
recognizes the rule announced by Justice White, and points out the 
distinction in the folio wing language : 

"Since the bill does not admit, and the answers to interrogatories do nol 
affirm, that the genus or appellant's specles was patented, or that no other 
makers were in the market, it must be taken, as against the motion to dismiss, 
that every one was free to manufacture and sell tire fluids, even appellant's, 
if the secret formula could be learned, and that many brands under distinctive 
names and marks were on the open market during this period. So it is évident 
that appellant acquired a property right in the use of 'Neverleak,' and still 
has it, unless it has been forfeited by appellant's subséquent conduct." 

The distinction between this case and the one at bar is that the name 
"Neverleak" was applied to a substance which never was patented, 
and the name was the only monopoly which the producer had. The 
governrnent had granted him no monopoly, and there was no dedica- 
tion of the name to the public which could be used by the public after 
the expiration of a patent. 

I, therefore, hold that, inasmuch as this term îs the only one by 
which the patented article was known to the pubHc, and the only 
term by which the public, inquiring for the article, could describe it, 
the public has the right to use the name, and that the termination of the 
plaintiff's monopoly under the patent, terminated his monopoly under 
the name by which alone the patented article was known. 
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Of course this use of this name must be restricted as îndicated in 
Goldsmith Co. v. Savage, supra. It cannot be used in such a manner 
as to deceive the public into believing that it is purchasing an article 
produced by the plaintiff, and this, I tliink, has been done in the form 
in which they are advertising the drill socket. It clearly appears that 
it is tiot produced by the plaintiff, and it does not appear that the form 
used resembles in any manner any form heretofore used by the plain- 
tiff. 

[5] Third. As to unfair compétition. I hâve already disposed of 
the question as to the use of the term "Use-Em-Up." 

As to the, employment of Weaks, it must be borne ih mind that it 
is the policy of the law to permit the greatest freedom of employment 
and service possible, consistent with honesty in dealing with competi- 
tors. It is common practice, which has never been condemned by the 
court, for men employed in certain lines of activity to sèek to better 
their condition by entering the employment of competitors of their 
employers ; and it is also common practice, which has not been con- 
demned, that men who acquire a certain knowledge and efficiency in 
a certain employment do make efforts to get established in a business 
of their own. To do this, they frequently associate with them men 
who furnish the capital, while the experienced men furnish the abil- 
ity; and, in the absence of contract with his employer, there is no 
reason why, when such opportunity appears, an employé should not seek 
that advancement in life, without opportunity for which ambition would 
die, and progress in the commercial and industrial world cease. The 
employé who leaves one employer to work for a compétitor, or who 
leaves an employer to establish a business of his own, carries with him 
much knowledge which he acquired in his former employmeht, and 
carries with him an acquaintance with the business world which is an 
asset to him; and it has never been held, so far as I knovfr, that he 
cannot utilize this knowledge and acquaintance in his new employ- 
nient. 

There are certain restrictions, however, which common honesty im- 
poses, and one is that he cannnot take the trade secrets of his former 
employer and use them to his own advantage, or to the advantage of 
his new employer. And lists of customers hâve, in certain cases, been 
held to be within the rule prohibiting the use of trade secrets, but they 
are exceptional cases — cases in which the customers hâve been secured 
by spécial effort, as in the sale of tea or coffee direct to the consumer. 
Tea and coffee are staple articles sold everywhere; but the usual 
method is for the purchaser to go to the seller. Other Systems hâve 
been adopted which reverse the usual order, where a seller goes to the 
buyer with his goods, and it takes tinie and effort to establish this new 
method, and apparently only a comparatively small number of people 
are converted to this new method and become regular customers of 
the seller. The time and effort exerted, and the money expended in 
culling out of a neighborhood or community those who will adopt this 
manner of purchase, is an investment by the man who does it, and the 
results belong to him, and the employé who in his employment ac- 
quires his knowledge of thèse particular persons has no right, after 
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the work has been donc and the money expended, to go out and for 
himself or some one else take advantage of the knowledge thus ac- 
quired, to destroy the established business of bis former employer. 

But this is a différent case. Hère is a patented article which has 
not been sold, so far as the évidence shows, direct to the user, but has 
been sold in the ordinary course of business to the jobbers of the coun- 
try. The record does not disclose that the means employed to pro- 
cure customers were différent f roni those of the ordinary manufacturer. 
He advertises his goods ; sends out traveling men to the trade ; in 
case of a patented article, the manufacturer has the exclusive field, so 
that every one who is to use the article must buy from him or from 
some one who has bought from him. The time and effort expended 
is not expended directly in getting customers^t is expended in try- 
ing to prove the value of the thing manufactured. He has ail the cus- 
tomers there are in existence, and we may assume, where, as in this 
case, the article has been upon the market for a large number of years, 
and advertised and "pushed," as claimed by the plaintifï, that lie has 
ail the customers there will be. In the nature of things, he probably 
has covered the field, and has probably upon his list of customers ail 
those jobbers whose trade extends into communities where thèse drill 
sockets are of particular advantage. The drill socket is not like tea 
or cofïee, an article which is used everywhere, and where it is merely 
a question of compétition between dealers as to who shall get the 
trade. 

Now in this case, if we should bar the défendant from soliciting busi- 
ness from the customers of plaintifï, we would practically prohibit 
the défendant from doing any business. We would still leave the 
plaintifï with the monopoly which he possessed, because it is fair to 
assume that he has reached practically the entire field of jobbers who 
can profitably buy the drill socket and sell it. Such a ruling would 
practically continue the monopoly which the plaintifï had under its pat- 
ent. Now, in the very nature of things, Weaks, the former employé 
of plaintifï, knew thèse customers; he acquired such knowledge in 
the ordinary course of business, not in going out and soliciting, but in 
receiving orders and shipping the goods; he knew who was buying 
them from the plaintiff ; he was under no contract, and no restrictions 
as to time of service or as to future employment. He was discharged 
by the plaintifï; he had to acquire employment somewhere, and nat- 
urally he would seek employment in the field where he had formerly 
worked. The value of his service would dépend, to a considérable ex- 
tent, upon his knowledge of the trade. The évidence does not dis- 
close that he took any list of the customers, although he had planned to 
do so ; but the évidence does show that, af ter he entered the employ- 
ment of défendant, he made a list of the customers, in part at least, 
from his own recollection, aided by the commercial reports, and the 
évidence does disclose that he visited some of thèse customers, and 
sought their business for the défendant. 

But I cannot hold, under ail the circumstances in this case that his 
knowledge of the list of jobbers with whom the plaintifï did business, 
was such a trade secret as that he could be restricted from using it in 
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thè employment of the défendant, or from seeking them as customers 
for the défendant. I feel that the distinction between the facts in this 
case arid the facts in the cases cited by counsel is clear. I believe that 
principles df public policy require that when a patent expires the f ull- 
est freedom should be given to old customers and new customers to 
purchase the article from those who will produce it at the lowest cost. 
I cannot accède to a rule which would say to a traveling man in the 
gi'ocery line, who bas been discharged, that he cannot accept employ- 
ment by another wholesale house, and visit the customers to whom he 
had sold goods for many years, and solicit their business. I do not 
believe that when ail interests are consulted, it comes within the rule 
prohibiting unfair compétition. The tendency of the times is rightly 
toward aft extension of the field of compétitive effort, especially in the 
commercial and industrial world. 

Nor do I feel that the circumstances attending the employment of 
Weaks by the défendant are such as to entitle the plaintiff to re- 
lief. It must be a matter of common occurrence in the business world 
that where an employé with spécial skill is sought, those in the em- 
ployment of others will be consulted, and inducements offered which 
may cause them to transfer their service. 

[6] There is only one élément which I consider as coming within 
the rule of unfair compétition, and that is the writing of the letters 
of date November 20 and November 27, 1915. I cannot approve of 
those letters. I hâve no doubt that the défendant had the right to 
Write to the trade, explaining that it had been manufacturing thèse 
goods for the plaintiff. The défendant might also frankly state to the 
trade that the patent was about to expire, and it might, as held in 
Victor Co. v. Vitaphone Co. (C. C.) 191 Fed. 987, advertise "that 
after that date it will manufacture and supply the trade." I would 
find nothing unfair in any actual statement of the facts. The public 
has the right to know when the patent expires, that they may govern 
themselves accordingly; and, if thèse letters had frankly stated the 
facts, there could be no criticism, but they did not frankly state the 
facts. The vice of thèse letters is in their apparent purpose to di- 
rectly induce the customers of the plaintiff to refrain from purchasing 
from the plaintiff, and to attain this end, the statements go to the 
verge of false représentations, and resort to mysterious signs and 
tokens, which, with some of the plaintiff's customers, might hâve far 
more significance than the actual facts if they had been presented. 

A hurried reading of the letter of November 20th might leave the 
impression that the CoUis Company had really been selling to the 
customers of plaintiff the sockets ail the time, and the vvarning to 
watch for the next letter and for "inside information" was a direct 
appeal to withhold purchasing from the only person who then had 
them to sell. And the letter of November 27th was a direct request 
not to purchase. In other words, the plaintiff was the sole dealer in 
thèse sockets, and mysterious letters are written by the défendant 
actually in effect, urging the plaintiff's customers not to buy from the 
plaintiff, and mysterious expressions are used and promises made 
which might hâve a very serious eft'ect upon the plaintiff's business; 
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in fact a far more serious effect than if the défendant had frankly 
stated what it had, as expressed in one of the letters, "up its sleeve." 
I do not believe a court can sustain that method of business. 

[7] So that I must hold that the défendant was guilty of unfair 
compétition. But there is no évidence in the case which would jus- 
tify any court in saying that it has been proven that any particular 
loss or damage was sustained by reason of this unfair compétition. 
To recover damages, the party must not only show that he was dam- 
aged, but he must prove the amount of the damage; and as the di- 
rect resuit of the sending out of thèse letters, there is no évidence 
in the case to indicate any damage, and nothing in the case to indicate 
that it would be possible to prove any damage. 

If it were permissible, I would impose a iine for this violation of 
law, but as the law is, I can do no more than allow nominal dam- 
ages, which I shall designate as $1, as representing the violation of 
a légal right for which no actionable damages can be proven. 

[8J Fourth. The question as to whether plaintifï is entitled to an 
accounting based upon unfair compétition is disposed of by the fore- 
going. No basis for an accounting, so far as the one particular élé- 
ment of unfair compétition, has been established. There is no évi- 
dence in the case indicating a possibility of tracing out and ascer- 
taining the psychological efïect of the letters, and there is no proof 
that any order was canceled upon receipt of them, and no proof that 
any person, contemplating an order, changed his plans, and no proof 
that the plaintifï would hâve sold goods which he did not sell if the 
letters had not been written. 

There will be a decree in accordance with this opinion. Coùnsel 
for défendant will prépare decree, and submit it to counsel for plain- 
tifï, who will hâve five days in which to make objections thereto; 
such decree to reserve proper exceptions. 

As to costs, while nominal damages generally carry the côsts of 
the trial, in view of the différent causes of action presented, and in 
view of the fact that the principal part of the costs related to the 
questions decided in favor of the défendant, I feel that as far as 
the court should go is to tax one-half the costs to the défendant; and 
the decree will so provide. 
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(District Court, E. D. Louisiana. July 6, 1914. Ou Application for New Trial, 

July 28, 1916.) 

No. 1661. 

1. Bankkuptcy cg=3226 — Décision by Eeferee — Conclusiveness — Matteks 

CONCLUDED. 

Where other creditors were not parties to a pétition by a trustée for 
leave to transfer a portion of tlie bankrupt's property pursuant to contraet 
made before banliruptcy, sucli creditors, tliougb they did not appeal from 
the décision of tlie référée wlierein tie found that onè objecting to the 
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order had a lien on the property, are not bound, and may subsequently 
question the objector's Interest. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. ®=>226.] 

2. Bankruptcy <g=342—CLAiiis— Motion to Exptjnge. 

Under Bankr. Act July 1, 1898, c. 541, § 57k, 30 Stat. 560 (Comp. St. 
1913, § 9641), General Order 21 (81 Fed. Ix, 32 O. O. A. xxil), a clalm 
which bas been allowed may be reconsldered and rejected on tbe pétition 
of a credltor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 525, 529; 
Dec. Dig. <S=342.] 

3. Bankruptcy <g=331 — Claims — Pboof of Claim by Agent. 

A elalm will be dlsallowed where proof is made by an agent as prin- 
cipal wlthout discloslng the agency, for it is false. 

[Ed. Note.^For other cases, see Banliruptcy, Cent. Dig. § 520; Dec. 
Dig. (®=>331.] 

4. Mechanics' Liens <©=5295 — Right of Lienholdee — Mortgages. 

Under Clv. Code La. §§ 3267, 3268, relating to mechanics' liens, laborers 
and materialmen who hâve furnished labor and materials for the érec- 
tion of a building on mortgaged property may enforce their liens by hav- 
ing the laDd and improvements separately appraised and sold. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 619; 
Dec. Dig. <S=»295.] 

5. Venuor and Pubchaseb <g=»26e(l) — Vendob's Lien — Estoppel to Assert. 

One holding a yendor's lien on land agreed to lend the owner, who was 
erecting buildings thereon, a sum of money, provided the owner would 
hâve a surety oompany exécute a bullder's bond for the value of the 
buildings. To obtaln the surety bond, title in the property was transferred 
to a third person ; the act of sale belng executed before the lender, 
who was a notary public. The sale purported to be for $7,500, $900 cash 
and the balance In three notes of $2,200 each. The lender subsequentlj 
Uquldated, and in bis notarial capacity canceled hls note secured by a 
vendor's lien on the property. Held that, as against the materialmen and 
laborers furnlshing the material and labor l'or the building, the lender 
could not assert the validity of the vendor's lien notes given on the 
simulated sale, for. If it had not been executed, the laborers and material- 
men might undei- Clv, Code La. §§ 3267, 3268, hâve compelled a separate 
appraisal of the land and Improvements and sale of the same to satisfy 
their clalms. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent. Dig. g§ 713, 
715, 719, 722-732 ; Dec. Dig. <©=>266(1).] 

6. NOTABIES ®=>9 — RlQHTS OF — Eecobds. 

In such case, as a notary Is a high offleial whose records import verlty, 
it is against public policy that the notary should profit by falsifying his 
record so as to show a simulated sale. 

[Ed. Note. — For other cases, see Notariés, Dec. Dig. <S=9.] 

7. Vendok and Pubchaseb (®=256 — Vendob's Lien — Recobdation. 

Under Clv. Code La. §: 3271, registration is necessary to the validity 
of a vendor's lien, as against the creditors of the owner, and, where the 
lien is canceled, it is not good against such creditors. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. 

<g=>25e.] 

8. Bankbuptcy ig=»192 — Trustée — Eights of — Instbuments Requibed to be 

TllCf O Tl Tî K D 

Under Bankr. Act July 1, 1898, c. 541, § 47a, 30 Stat. 557, as amended 
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), 
declaring that the trustée shall be deemed vested with ail the rlghts, 
remédies, and powers of a judgment debtor holding an exécution return- 

$=9For otber cases ses nain* toplc & KEY-NUMBSll in ail Key-Numbered Digests & Indexes 
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«î unsatlsfled, the tltie of the trustée Is not restrlcted to the tltle of 
the baakmpt, and h«ice those holding a vendor's lien on property of the 
bankrupt, whlch was not reglstered as requlred by CIt. Code La. { 3271, 
take no priority over gênerai creditors of the bankrupt; the tltle to the 
property having passed to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 294; Dec. 
Dig. ®=>192.] 

0. Vendob and PiTBCHABi» <@=»261(4) — Vendob's Lien — Salb of Vkndob's 
Lien Notes. 

A notary public havlng a vendor's lien on land agreed to make a fur- 
ther loan to the owner, who was erecting huUdlngs thereon. ïo obtaln a 
builder's surety bond, the owner made a simulated conveyance of the 
property ; the act of sale being acknowledged before the notary who was 
making the loan. Purported vendor's lien notes were received by the 
notary, who dlsposed of them to an innocent purchaser. Held that, the 
vendor's lien not being perfected by proper registratlon, the holder of 
the notes was entltled, first, to enforce the claim against the proceeds of 
the notes In the hands of the notary, and then to assert any remaining 
claim against the property. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. H 
680, 690; Dec. Dig. «©=261(4).] 

On Application for New Trial. 

10. Bankbtjptct <S=3331 — Claius — Pboof of Claius. 

While the statutes allow proof of claim to be made by an agent, It Is 
not eontemplated that proof of claim can be made by an agent when the 
principal is présent and able to file hls own proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 520; Dec. 
Dig. <S=»331.] 

H. ESTOPPEL iS=>74(2) — ECJUITABI.E BSTOPPBL — KiGHT TO ASSEBT. 

A notary who had a vendor's lien on land requlred the purchaser, be- 
fore he made a further loan, to acknowledge a simulated sale so that 
a builder's bond could be procured. Laborers and materialmen served 
and recorded their claims on the record owner withln 45 days after the 
work was flnished. Held that, as they in that manner seeured a lien If 
the claims were served on the record owner, the notary and owner are 
estopped from denying that the sale was bona flde for the purpose of 
defeating the liens. 

[Ed. Note. — For other cases, see Estoppel, Cent Dlg. §§ 190, 191 ; Dec. 
Dig. <S=>74(2).] 

12. Bànkeuptcy <&=>339 — Claims — Expunginq Claws. 

A créditer cannot object to the allowance of claims of other creditors, 
where he did not move to expunge them and took no exception to the 
décision of the référée allowing them. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §{ 525, 526 ; 
Dec. Dig. <g=>339.] 

13. Subrogation <ê=>7(1) — Pbincipal and Subett. 

Where a surety on a builder's bond paid claims of laborers and material- 
men who had liens, it Is subrogated to the liens of such persons. 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. §§ 17, 92 ; Dec. 
Dig. ®=>7(1).] 

14. Pbincipal and Agent <S=>137(1)— Atjthoeity of Agent — Featjd. 

An agent of a surety company is not an agent for the purpose of perpe- 
tratlng a fraud on the company, and the company Is not estopped from 
denying, as against persons who were parties to the fraud, that the agent's 
participation therein was without the scope of his authorlty. 

[Ed. Note. — For other cases, see Principal and Agent Cent Dig. |{ 492, 
494; Dec. Dlg. «=>137(1).] 
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In the matter of the bankruptcy of John Dillard Collins. Account- 
ing by A. G. Gugel, trustée, in which the claim of Isabel Danziger 
was allowed. Proceeding to review order of the référée sustaining 
the acçounting, and opposition of Isabel Danziger asking attorney's 
fées. Reversée! and remanded. 

On May 16, 1912, John D. Col Uns, a builder, was adjudipated a bankriipt 
on hls volulitary pétition. He surrondered as part of his a'ssets certain real 
estate in New Orléans standing in the nanie of Isidore Singer against wliich 
was règistered two acts of sale to Isidore Singer with mortgages and vendor's 
liens in favor of Collins for $2,600 and $6,600 règistered, respectively, Feb- 
ruary 9 and February 26, 1912; an agreement to sell part of the property 
to W. A. Yochim règistered May 11, 1912 ; and varions liens of materialmen 
règistered on divers dates, none earlier than April 1, 1912. 

On July 5, 1912, the trustée, A. G. Gugel, petitloned for leave to transfer 
part of the property to Yochim in confornilty with the agreement. To this 
Miss Isabel Danziger objected, claiming to be the holder and owner of the 
vendor's lien mortgage notes of the Singer transaction, and làter, on Jantiary 
24, 1913, she filed a proof of debt in the usual form by aftidavlt bofore A. D. 
Danziger, nôtary. Singer offered no objection, and on June 20, 1912, he ex- 
ecuted a notarial act before Danziger diselaiming ownership of the property 
and declaring It vi-as placed in his nauie for convenience only. 

The trustee's pétition lay In abeyance uutil August 2, 1913, when Yochlni 
flled an intervention asking to hâve the agreement carried out. There was 
then a hearing before the Honorable Wm. A. Bell, référée, at which ail parties 
in Interest, including tlie lien creditors, appeared. The référée denied 
Yochim relief, but on appeal this ruling was reversed, and the trustée was di- 
reeted to make title to Yochim on his complying with the agreement. This 
Yochim failed to do, and the property was then sold at auctlon free of ail liens 
and incumbrances which were refereed to the proceeds. 

In due time the trustée flled an account on which he placed Miss Danziger 
as holder of the sàid mortgage notes to be paid in fuU with interest and placed 
the varions lien creditors as inferior in rank and to be paid 50.6 per cent, of 
their claims. 

Various lien creditors opposed the account, especlally the allowance of the 
Danziger claim, on the grounds that the sale and mortgage was a simulation 
and without considération, and that even if valid it was subordinate to the 
liens for matérlal. Miss Danziger opposed the account, asking for 10 per cent, 
attorney's fées In addition to the amount allowed. 

The référée sustained the opposition of Miss Danziger, and overruled ail 
other oppositions. The lien creditors hâve brought the matter up for review 
of the référée' s order. 

Yochim also opposed the account, but has not appealed. Hls claim Is oniy 
material because considérable of the testimony now before me was taien on 
the trial of his intervention. 

Snunders & Morphy, of New Orléans, La., for bnnkrupt. 

Grant & Grant and Dart, Kernan & Dart, ail of New Orléans, Da., for Wil- 
liam Kernan Dart and others. 

Alfred D. Danziger and Howe, Fenner, Spencer, & Cocke, ail of New Or- 
léans, La., for Félix J. Dreyfous. 

FOSTER, District Judge (after stating the facts as above). There 
is httle or no dispute as to the material facts in this case, though it 
has been somewhat difficult to extract them froni the voluminous tran- 
script owing to the acrimony of the trial before the référée, the many 
objections repeatedly dictated into the record by counsel for ail par- 
ties, and the failure of the stenographer to index the testimony as 
required by rule 20 of this court. 

[1,2] The référée in passing on the oppositions held that ail ques- 
tions as to the validity of the mortgage were closed by his former 
ruling on the pétition of Yochim, and that no creditor had petitioned 
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to have ,Miss Danziger's claim expunged. In both of thèse assump- 
tions he is in error. If the judgment on the Yochim pétition is res 
judicata as to anybody, it is not as to the Uen creditors now op- 
posing the account, as they were not parties to the proceeding; in 
fact, were expressly excluded by the référée. A claim which has 
been allowed may be reconsidered and rejected on the pétition of 
a créditer. Bankr. Act, § 57k, General Order 21 (89 Fed. ix, 32 C. 
C. A. xxii). 

The procédure adopted in the instant case is usual in the settle- 
ment of estâtes in Louisiana in succession, receivership, and bank- 
ruptcy matters, and has ail the éléments necessary to comply with the 
law. The pleadings are filed in f ull, and the creditor whose claim 
was attacked evidently had ample notice and his day in court. 

[3-5] The fight centered on what is known as the Belmont Place 
property. The facts regarding it are as follows: Collins bought the 
real estate from EHas Pailet on February 9, 1912, by act before 
Félix J. Dreyfous, notary, for $3,100, paying $400 cash and giving 
his note secured by vendor's lien and mortgage for $2,700. He im- 
mediately proceeded to build several houses on the lots, and, when 
they were practically completed, he applied to Dreyfous for a loan 
to pay his debts growing out of their érection. Dreyfous visited the 
property, observed their state of completion, and agreed to lend 
Collins — how much is not definitely shown. He exacted that Col- 
lins have a surety company exécute a builder's bond provided for 
by the Louisiana statute for the full value of the buildings, $6,600. 

The agent of the surety company, Mr. Ross, was called in and 
agreed to write the bond if Collins would transfer the property to 
some one else, as he did not think he could write a bond for a man 
who was both owner and builder. Ross testifies that he was not told 
and did not know that the buildings had been started at that time. 

An act of sale was executed before Dreyfous from Collins to Singer 
purporting to be a sale for $7,500; $900 cash and the balance rep- 
resented by three notes each for $2,200 secured by mortgage and 
vendor's lien. 

This act was purely a simulation. No cash was paid, and it was 
not intended to transfer the title. Ross testifies he did not know it 
was a simulation. The bond transaction is not material, except that 
there is testimony to the effect that the only reason for the sale was 
to secure the bond. Dreyfous took the three notes. He testifies he 
retained one and sold two to a client, a Mrs. Tujaque, and credited 
Collins' account with the proceeds. He liquidated, and in his no- 
tarial capacity canceled, the $2,700 vendor's lien note which he held 
for his own account and paid out $625 in cash, including the premium 
on the builder's bond. The balance of the proceeds he still has 
in his possession, and it is credited on the proof of claim filed by 
Miss Danziger. 

It is évident that the transaction was entirely for Dreyfous' Per- 
sonal account, and Miss Danziger, who was his clerk, is absolu tely 
without interest in the notes. Her proof of debt is not in the form 
required as agent, and in making it her agency is not disclosed. 

Technically, it is f aise and should be expunged and disallowed 
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On the merits, her principal is iri no better position. The sale was 
a simulation. As there was no sale, there was no vendôr's lien, and 
the mortgage was not granted by the owner of the property. It is 
true there are Louisiana cases holding that, under similar conditions, 
the notes in the hands of innocent third persons are to be considerèd 
as mortgage notes isstied by the owner' and enf orceable as such against 
the property; but Dreyfous is not an innocent third person. He had 
f ull knowledge of the viciousness of the purported sale, and in f act 
counseled and executed the transaction for his own benefit. He 
wr-s the holder of a vendôr's lien on the ground. However, as to the 
buildings subsequently erected, the liens of the materialmen were 
superior without being l-ecorded and might hâve been enf orced co- 
equally with the vendôr's lien by having the property separately ap- 
praised and sold. C. C. 3267, 3268; Johnson y. Weinstock, 31 La. 
Ann. 698; City of Baltimore v. Parlange, 23 L,a. Ann. 365. By exe- 
ctiting the subséquent simulated sale and mortgage he practically pre- 
vented this being donc. Cohceding that knowledge is not équivalent 
to registry in Louisiana and that prima f acie the purported sale and 
mortgage would prime the mâterial liens, then unrecorded, still Drey- 
fous knew the liens existed, and as against the materialmen he would 
be estopped to claîm a préférence for his pre-existing debt of $2,700. 

[6] But the principle to be considei-ed is more important and goes 
further. Notariés in Louisiana are high officiais and granted extraor- 
dinary powers and authority. Their records import verity, and it 
is against public policy that a notary should profit to the injury of 
others by his willful falsification. 

[7, 8] Though there are ilO suçh claims on file, I am not unmindful 
of the suggestion in the record that E>reyfous held a valid vendôr's 
lien note of $2,700, and that two of the notes in controversy are now 
held by an innocent third person. If this is so, as to the first propo- 
sition, registration was necessary to the validity of the lien. C. C. 
3271. Dreyfous canceled this registration before bankruptcy, and the 
title of the trustée has now intervened. It was clearly the intention 
of Congress in adopting the amendment of 1910 to paragraph 47, cl. 
A, of the Bankruptcy Act, that thereaf ter the trustée shôuld not stand 
in the shoes of the bankrupt with regard to unrecoi'ded liens dèpend- 
ing for their validity upon registration, and that, as to the gênerai 
creditors, such liens should be void. 

[9] With regard to the second proposition, Dreyfous still has in his 
possession a part of the proceeds of the notes. If the two notes are 
held by innocent third persons, their claims should first be enf orced 
against this fund to its extent and against the proceeds of the property 
as mortgage creditors for the balance. 

With regard to the real estate known as the Louisiana avebue prop- 
erty against which Miss Danziger claims a vendôr's lien and mortgage 
of $2,600 by virtue of the simulated sale of February 9, 1912,, but 
which is also the property of Dreyfous, it is not shown that any con- 
sidération whatever was paid, and the same principle applies to it 
as to the nuUity of the act. 

The judgment of the référée will be reversed, and the claims of Miss 
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Isabel Danziger expunged and rejected, reserving to Félix J. Dreyfous 
the right to prove his claim against the estate as an ordinary créditer 
within 10 days. 

The rights of the trustée to recover of Félix J. Dreyfous the bal- 
ance of the proceeds of said notes to satisfy the daims of innocent 
third holders of sarae is also reserved. 

Reversed and remanded for such further proceedings as may be 
necessary, and in conformity to this opinion. 

On Application for New Trial. 

An application for a new trial has been filed in this case by Mr. Drey- 
fous and Mrs. Miller, née Danziger, and ail questions extensively re- 
argued. 

[10] On their behalf it is contended that Miss Danziger, as the 
holder of the notes, was entitled to file the claim in her own name, and, 
if the proof filed is not in correct form, she should be allowed to amend 
and file proof as agent of Dreyfous and Mrs. Tujaque. The "holder" 
of a promissory note is one who has a légal interest in it. A mère 
dummy cannot be considered the holder of a note for the purpose of 
proving it in bankruptcy. Besides, the proof sets up ownership. For 
obvions reasons, well illustrated by this case, it is essential that a proof 
of debt in bankruptcy show on its face the true interest of the person 
presenting it. The Suprême Court has prescribed the form to be 
used by an agent, and it provides for a disclosure of the principal. 
The opinion heretofore rendered recognizes the rights of Dreyfous 
and Mrs. Tujaque to prove up their claims. However, it is not con- 
templated by the rules that debts be proved by an agent when the 
principal is présent and able to file his own proof. 

It is also contended that, while the transaction between Dreyfous 
and Collins was not a sale, it was intended to secure Dreyfous and 
should be considered a mortgage, good as to third persons. In sup- 
port of this, the folio wing cases are cited: Parmer v. Maugham, 31 
La. Ann. 348; Wang & Cottam v. Finnerty, 32 La. Ann. 94; Nuss 
V. Nuss, 112 La. 265, 36 South. 345. Thèse cases are not in point. 
The first-named case tends to support my previous ruling. A debtor 
was fraudulently trying to deprive his creditor of the security he had 
given him, and the court condemned the attempt in strong language. 
See page 354 of 31 La. Ann. In the second case, there was a sale 
with a counter letter. The debtor was in possession of the property 
under the recorded deed. The judgment sought to be enforced against 
the property was rendered long af ter the transaction between the par- 
ties. The last case was a transaction between husband and wife and 
other relatives. No rights of prior creditors were involved. 

[11] Since the rendition of the decree herein, the Suprême Court 
of Lôuisiana, in the case of Brown v. Staples, 138 La. 602, 70 South. 
529, has decided that where the contract is for more than $1,000 and, 
together with the bond, is recorded within the time fixed by Act 134 
of 1906 — say seven days — the lien of the materialmen is not governeû 
by article 3274, C. C, and their liens will prime a pre-existing mort- 
gage if attested accounts are served on the owner and recorded within 
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45 days'after the work is finished. The daims of the materialmen here- 
in were so served and recorded. As to this, it is contended the ma- 
terials were furnished to the owner, and not the contractor, and that 
the said décision has no appHcation. This argument overlooks the 
fact that Dreyfous and the bankrupt created the situation for their 
own benefit, and they are estopped to deny it to the préjudice of the 
materialmen. 

[12-14] While the objections are not formally presented by the 
pleadings, it is urged there should be no decree in favor of the material- 
men, as some of the claims are not proven ; that some hâve been paid 
by the surety company; and that one creditor has agreed not to op- 
pose Dreyfous' priority. The claims were ail allowed by the référée 
both on filing and in his ruling denying them priority. No exceptions 
hâve been taken and no attempt has been made to expunge any of 
them. If the surety company has paid any of the lienholders, it is 
subrogated to their rights. It is suggested that the surety company 
would be estopped by the knowledge of its agent regarding the sim- 
ulated sale. Mr. Ross, the agent, testifies that he did not know the 
sale vvas simulated or that construction of the houses had been started. 
He is not impeached or discredited, and it is so improbable that he 
would hâve written the bond had he known the true conditions, his 
évidence is entitled to great weight. But, in any event, he was not 
the agent of the surety company for the purpose of perpetrating a 
fraud upon it, and the company would not be estopped as against Col- 
lins and Dreyfous by any action of Ross without the scope of his au- 
thority. Miss Danziger also claimed to be the agent of the surety 
company. If so, it is unnecessary to discuss her power to bind it in 
this transaction. In this proceeding the court is not concerned with 
agrèements between the creditors postponing the one debt to the other. 

There seems to be some doubt as to the correctness of the judg- 
ment denying Miss Danziger a lien on what is called the Louisiana 
avenue property. This transaction was clearly a simulation, but it is 
contended the matter has been settled and no one is objecting. Proof 
of settlement does not appear in the record; but, if the facts are as 
stated in the argument, the decree may be amended. 

On the whole, I see no reason to change my views heretofore ex- 
pressed. The application for a new trial will be denied. The parties 
may submit an amended decree in conformity with this and the original 
opinion. 



TINITED STATES V. MISSOURI PAC. R. CO. 

(District Court, D. Colorado. June 19, 1916.) 

No. 6431. 

1. Masteb and Servant (S=»13— Hours of Service— Défenses— "Casxjalty 
AND Unavoidable Accident" — "Emergency." 

Under Hours of Service Act ^is^tch 4, 1907, c. 2939, 34 Stat. 1415 (Comp. 
St. 1913. §§ 8677-8680), declarlng, save In the case of easualty or unavoid- 
able accident, or the act of God, thàt no telegraph operator or train dis- 
patcher shall bé required or permitted tO be, or remain, on duty for longer 

®:;:>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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than 13 hours in towers, offices, and stations operated only during tlie 
daytlme, except in case of emergency, when such employés niay be per- 
mitted to be and remain on duty for 4 additional hours in any 24-hour 
period net exceeding tliree days, it is no défense that a telegraph operator 
remained on duty longer tlian allovved, in order to prevent cars loaded 
witla live stock, which he liad negleéted to direct anotlier train to take 
eut, from being delayed ; for, while there is a distinction between "casualty 
and unavoldable accident" and "emergency," the former being associated 
witli the superhuman, the ordinary mishaps of railroad opération of a 
coniparatively trivial nature do not constitute an emergency. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. <®=5l3. 

For other définitions, see Words and Phrase», First and Second Séries, 
Emergency.] 

2. Masteb and Servant <S=al3 — Hours of Service Act — Défenses. 

That a telegraph operator remained on duty longer than allowed by the 
act to facilltate the opération of a valuable sllk train is no défense ; there 
being no emergency. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14 ; 
Dec. Dlg. <g=>13.] 

3. Master and Servant <S=> 13— Hours of Service Act — Défenses. 

Where the draw bar of the tender of a train pulled loose and the tele- 
graph operator remained on service for a period longer than allowed by 
the act until the train reached his station, there was no emergency, and 
the railroad company is llable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dlg. <g=3l3.] 

4. Masteb and Servant ■©=313 — Houks of Service Act — Défenses. 

Where a train was delayed on account of broken packing rings in one 
of the cylinders of the locomotive, and a. telegraph operator was kept on 
duty beyond the tinie allowed by the Hours of Service Act until the train 
reached his station, there was no emergency warranting a violation of 
the act. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. ©=>13.J 

5. Masteb and Servant <s=»13 — Hours of Service Act — Défenses. 

That a telegraph operator was kept on duty until a delayed passenger 
train, carrylng mail, reached his station is no défense of a violation of 
the act, though he was held on duty to care for the mail and passengers. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14 ; 
Dec. Dlg. <S=>13.J 

6. Masteb and Servant <S=> 13— Hours of Service Act — Défenses. 

Where, because of the failure of an air pump on the engine, a passenger 
train was delayed and the telegraph operator was held on duty beyond the 
time allowed by the act, there was no emergeiicy warranting a violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. ®=s>13.] 

7. Masteb and Servant (@=>13 — Hours dp Service Act — Défenses. 

Where the failure of a telegraph operator to order coal chutes fliled de- 
layed a train, and he thus remained on duty beyond the time allowed by 
the act, there was no emergency warranting a violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec, Dig. <S=13.] 

8. Masteb and Servant i®=»13 — Hours of Service Act — Défenses. 

Tliough a train was delayed by the loss of the relief valve of the 

. superheater on the engine, and also by heavy wind, snow, and cold 

weather and a badly clihkered flre, a telegraph operator should not, for 

ig— r.Fnr other cases see same topic & KEY-NUMBEK lo ail Kejr-Numbered Digests & Indexes 
235 F.— 60 
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that reason, be requlred to remaln on duty bcyond the tlme flxed In the 
act. 

[Ed. Note. — For other cases, see Master and Servant, Cîent. Dlg. f 14 ; 
Dec. Dlg. «=»13.] 

9. Masteb and Sesvant «=»13 — Hotjbs oï Skbviok Act — ^DEFKNSsa. 

That a train was delayed tbrough the bad worklng of steam heatlng 
connections, the thawlng ont of such connection, and of the ash pan, and 
because of another delayed train, coupled wlth adverse weather condi- 
tions, does not warrant the keeping of a telegraph operator on duty for a 
period beyond that authorized by the act. 

[Ed. Note..— For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <S=>13.] 

10. Masteb and Servant <g=»13 — Houes or Service Act — Défenses. 

Where, because of a wreck, a train was delayed and a telegraph opera- 
tor was kept on duty beyond the time allowed by the act, there was an 
emergency whlch justlfled the violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. { 14; 
Dec. Dig. <@=»13.] 

11. Masteb and Servant <g=»17 — Houes of Service Act — Violation. 

In an action for violations of the act, where It was claimed that Inter- 
missions broke the continuance of service, but the intermissions were 
short, and the évidence varled as to when they were taken, it is a question 
of fact whether they were not mère subterfuges, resorted to to évade 
the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. i 16; 
Dec. Dlg. <3=>17.] 

12. Masteb and Servant <®=>13 — Houes of Service Act — Violation. 

In an action for the penalty prescrlbed by the act, the 24-hour period of 
the act begins when the employé begins duty, and the government cannot, 
for the purpose of showing a violation, sélect as the beglnning of the 
period any time whlle the employé is at work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. | 14 ; 
Dec. Dig. ®=»13.] 

Action by the United States of America against the Missouri Pacific 
Railroad Company, to recover the penalty imposed by the Hours of 
Service Act of March 4, 1907. On demurrer to spécial pleas of de- 
fendant. Overruled as to certain of the pleas and sustained as to 
others. 

Harry B. Tedrow, Dist. Atty., and Jno. A. Gordon, Asst. U. S. 
Dist. Atty., both of Denver, Colo. 
Devine & Preston, of Pueblo, Colo., for défendant. 

LEWIS, District Judge. This action is brought to recover the pen- 
alty imposed by act of March 4, 1907 (34 Stat. 1415). The complaint 
contains 12 counts, each of which charges a violation of the act in 
that the défendant required and permitted its telegraph operator and 
employée, whose duty it was to transmit, receive, and deliver orders 
pertaining to and afïecting the movements of trains engaged in inter- 
state commerce, to remain on duty overtime — some charging that the 
particular office at which the operator was employed was a station 
operated only during the daytime, while others charge that it was one 
continuously operated night and day, and in each instance that the 
maximum of hours respectively limited by the act were exceeded. The 

«ssFsr otli*r cuh *— famé toplc A KEY-NUMBBR In ail K*r-Numb*r«d Dl(«iU ft Indaxu 
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overtîme stated in each count did not exceed four hours, which is per- 
mitted by the act in an emergency. 

There was a demurrer to the complaint which was overruled. The 
défendant has answered, and in addition to a gênerai déniai, has set 
up spécial pleas to ail of the counts except the fourth and ninth, to 
ail of which the district attorney has demurred, and this raises the 
questions for présent considération. 

I. 

[1] 1. The first count charges a violation in retaining the operator 
on duty at the defendant's office and station at Arlington, operated 
only during the daytime, for a longer period than 13 hours on August 
22, 1914, to wit, from 8 a. m. to 11 :10 p. m., a total of 15 hours and 
10 minutes within the 24-hour period beginning at 8 a. m. 

The défendant in its spécial plea to this count sets up what it claims 
constitutes an emergency under the second section of the act, by rea- 
son of which it asserts it had the right, under the act, to retain the 
employée for an additional 4 hours. The emergency, as alleged, con- 
sisted in the fact that three carloads of live stock were delivered to 
défendant at Arlington that moming for transportation to DenyCr. 
Defendant's dispatcher intended to hâve the three cars taken into a 
train passing through Arlington about 10 a. m./ but he f orgot and 
failed to order the cars picked up by that train, and in order to avoid 
holding the live stock until the foUowing day, the dispatcher ordered 
another train to pick up the cars of live stock, and in conséquence 
the operator could not leave his duties until that train had taken the 
cars out, which was about 11 :10 p. m. on said day. 

The demurrer attacks the sufficiency of thèse facts to constitute an 
emergency within the meaning of the act. The defendant's counsel 
points out that the conditions which constitute an emergency within 
the meaning of the act are necessarily of far less import and serious- 
ness to the railroad than "any case of casualty or unavoidable acci- 
dent" named in the third section of the act, which latter would en- 
tirely exempt défendant from the act and relieve it from the penalty. 
And thus proceeding with the two provisos in hand, one emergency 
and the other casualty or unavoidable accident, and matching one 
against the other, coupled with the définitions that he chooses to ap- 
ply, he easily reaches the conclusion that it does not require much to 
constitute an emergency. The comparison is apt and logical. The two 
conditions are separate and in practice are intended to be kept sharply 
distinct. They can not be made to overlap. Still they are not neces- 
sarily so wide apart. The words of exemption quoted above from the 
third section are coupled with the superhuman, and perforée imply un- 
expected and unforeseen disaster. There is obviously a wide field be- 
tween such extraordinary events which wholly relieve from the rule 
of law, and mischances and mishaps of a eomparatively trivial nature 
which constantly arise and are dealt with in every line of action. 
I conceive the field to be one in which the emergencies provided for 
in the act may occur — such as the unanticipated loss of a train dis- 
patcher (United States v. So. Pac. Co., 209 Fed. 562, 126 C. C. A. 
384; United States v. D. & R. G. Co., 220 Fed. 293, 136 C. C, A. 
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275), or the necessary and unexpected movement of a train carryîng 
troops or large bodies of laborers pressingly needed. Other condi- 
tions of equal or similar import might be studied eut. Many will 
in time corne to pass. With the context and purpose of the act in 
mind, it is unreasonable to beheve that the ordinary and everyday 
ups and downs of railroad opération should be considered emergencies. 
Such a conclusion would bring within its scope a vast multitude of un- 
expected and unanticipated minor predicaments and contingencies con- 
stantly arising. The term emergency as hère used is of greater mo- 
ment than this, though of less significance than the terms used in the 
third section. The same word may be applied with appropriateness 
in innumerable instances in a variety of différent bearings and rela- 
tions. So we can not stop with its abstract meaning. The context dé- 
termines its particular significance. A définition that would override 
and defeat the plain purpose of the act must be rejected. It is be- 
lieved that the facts pleaded do not show such an unusual and ex- 
traordinary condition in railroad opération as to constitute an emer- 
gency within the meaning of the act. United States v. B. & O. R. Co. 
(D. C.) 226 Fed. 220, 223 ; United States v. C. & N. W. Ry. Co. (D. C.) 
219 Fed. 342; United States v. K. C. S. Ry. Co., 202 Fed. 828, 121 

C. C. A, 136; United States v. D. & R. G. Ry. Co., 233 Fed. 62, 

C. C. A. (récent unpublished opinion Eighth Circuit). 

[2] 2. The spécial plea to the second cause of action admits that 
the operator was employed at a day and night station, and that he was 
detained in service more than nine hours, but it sets up as an emer- 
gency the fact that there was a trainload of silk delivered to the de- 
fendant by a Connecting carrier at Pueblo ; that the time of delivery 
at the Connecting point had been erroneously reported to the defend- 
ant's dispatcher; that the transportation of silk is very profitable to 
the carrier; that it is of great value, is an easy subject of theft and 
can not be permitted to stand on sidings ; and that thèse facts brought 
about a contingency which required the holding of the operator over 
the permitted time. 

[3] The spécial plea to the third count setting up a claimed emer- 
gency is based on the fact that a train pulled loose from the tender 
a drawbar which delayed it in reaching the station where the opera- 
tor was engaged, and it is claimed that that rençlered it necessary to 
hold the operator overtime until the train had reached his station. 

[4] The spécial plea to the sixth count allèges that the emergency 
consisted in the fact that a train was delayed on account of broken 
packing rings in one of the cylinders of the engine which was haul- 
ing the train, which in turn required the holding of the operator at 
the particular station named in that count until the delayed train reach- 
ed his station. 

[5] The spécial plea to the seventh count sets up as a claimed emer- 
gency facts showing that a passenger train carrying mail was delayed 
in reaching the station at which the operator was held overtime on 
account of various and sundry reasons at différent stations en route, 
and that the operator was held until it arrived to handle mail and care 
for passengers. 
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[6] The spécial plea to the eighth count sets up facts shovving an- 
other delayed passenger train assignée! as an emergency for holding the 
opéra tor overtime. The delay was caused by the failure of an air 
pump on the engine hauling the train. 

[7] The spécial plea to the tenth count sets up facts showing the 
holding of the operator overtime on account of a delayed train due to 
the fact that the coal chutes at the station in question were nearly 
out of coal, that the train dispatcher forgot and overlooked his duty 
in ordering the chutes filled, and that this neglect on the part of the 
dispatcher brought about the delay which required the holding of the 
operator overtime. 

[8] The spécial plea to the eleventh count discloses another delayed 
train as the claimed emergency for holding the operator. The delay 
v^fas caused by losing the relief valve of the superheater on the engine, 
and also to heavy wind, snow, and cold weather and badly clinkered 
fire. 

[9] The spécial plea to the twelfth count discloses another delayed 
mail and passenger train due to varions causes, to wit, bad working of 
steam heating connections, thavving out steam heating connections, 
thawing out ash pan, meeting another delayed train, cold, snow, and 
wind and badly clinkered fire due to weather conditions. 

Ail of thèse pleas are likewise held to be bad as not stating facts 
showing in either instance an emergency. 

[10] 3. The spécial plea to the fifth count of the complaint sets up 
as a claimed emergency for holding the operator overtime a delayed 
train in reaching his station on account of a wreck which it could not 
pass until the track had been cleared. This plea is believed to be good 
as stating facts which entirely relieve the défendant from the penalties 
denounced in the act. United States v. Missouri Pacific Ry. Co., 213 
Fed. 169, 130 C. C. A. 5. 

The demurrer of complainant to the spécial pleas set up in the an- 
swer to the first, second, third, sixth, seventh, eighth, tenth, eleventh, 
and twelfth counts will therefore be sustained, and overruled as to 
the spécial plea set up against the fifth count. 

IL 

[11, 12] In passing on some of the foregoing spécial pleas it was 
said that the défendant in the plea admitted that the operator was held 
overtime. Thèse admissions, however, were conditional. In some of 
the pleas it is stated that the hour at which it is charged in the com- 
plaint the operator went on duty is not the true hour at which said 
operator went on duty; that the prosecution has selected a time dur- 
ing the usual hours of service in which the operator worked and count- 
ed from the arbitrary hour so selected through the succeeding 24-hour 
period, instead of beginning with the time at which the operator went 
on duty each day from which to calculate the 24 hours. The ad- 
mission is on the complainant's hypothesis, which is said to be false. 
And so the défendant has put in separate défenses in its answer to the 
third, fourth, fifth, ninth, tenth, eleventh, and twelfth causes of ac- 
tion, therein claiming that the 24-hour period must in each instance 
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be calculated from the time at which the operator went on duty each 
day. 

The complainant's demurrer also challenges the sufficiency of thèse 
défenses. The attitude of the complainant's counsel in this respect 
impresses me as an attempt to évade the effect of United States v. A., 
T. & S. F. Ry. Co., 220 U. S. 37, 31 Sup. Ct. 362, 55 h. Ed. 361. 
Though this point was not in controversy there, no one appears to 
hâve challenged the proposition that the 24-hour period must be count- 
ed from the time the operator goes on duty. It was only determined 
in that case that the hours of service within the statutory limit need 
not be continuons. To now hold that the prosecution may arbitrarily 
sélect any point during the regular hours of service for the purpose 
of reckoning time of employment appears to me to hâve the necessary 
effect in many instances of indirectly evading the rule there announc- 
ed. For instance, it is permissible under the holding in that case for an 
operator to enter on his duties every day at 6 a. m. and work to noon, 
then go on duty again at 3 p. m. and work to 6 p. m., but on every 
other day instead of beginning at 3 p. m. and working to 6 p. m. he 
might begin at 4 p. m. and work to 7 p. m. Under the ruling of the 
Suprême Court there would be no violation of the act.: But if the 
prosecution can arbitrarily sélect the initial point it can bring the 
railroad company within the act on every alternate day, thus : Four 
p. m. to 7 p. m. is 3 hours; 6 a. m. to noon is 6 hours, and 3 p. m. 
to 4 p. m. is 1 hour, making 10 hours. However, I am not prepared 
to say that the défenses thus pleaded to the third, fourth, fifth, sev- 
enth, eighth, ninth, tenth, eleventh, and twelfth counts constitute good 
and complète défenses as a matter of law and come within the rule 
laid down in the case in 220 U. S. 37, 31 Sup. Ct. 362, 55 L. Ed. 361. 
Indeed, some of them concède overtime employment, and those that 
do not so show seem to présent questions of mixed law and fact. They 
each start out with the time at which the operator went on duty and 
the time at which he ceased according to his regular hours, but in each 
instance there was a short intermission, varying from one hour to 
two hours in the différent défenses, and then his hours extended for 
a period equal to the intermission. Of course, that renders the situ- 
ation wholly unlike the facts presented in the case in 220 U. S. 37, 
31 Sup. Ct. 362, 55 L,. Ed. 361. There the time of employment was 
not continuons, but it was fixed and regular for each day, and so 
understood by the operator before he went on duty. The intermis- 
sions on each day were of the same hours and at the same time. Where 
the time is so short, as is stated in thèse défenses (one to two hours), 
and is variant as to when the intermission is taken, it becomes a ques- 
tion of fact as to whether or not such intermissions were not mère 
subterfuges and resorted to for the purpose of evading the act and 
not really for the purpose of giving the operator time off duty. 

But a singular situation présents itself in this respect under the 
pleadings. That is, assuming that defendant's claim as to when to 
begin counting time is correct, but that thèse défenses should be 
resolved against the défendant on the facts, it is a question of some 
moment whether that conclusion would establish the particular of- 
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fenses charged in the différent counts of the complaint to which they 
are directed, The charges in most of the counts, as already said, 
start from an arbitrary point during the employee's hours of service 
from which to reckon the 24-hour period, which is a différent point 
from that set up in thèse défenses. That question, however, need not 
be determined at this time, for it is not now presented. 
The demurrer to thèse défenses will be overruled. 



UNITED STATES v. MINNEArOLIS, ST. P. & S. S. M. RY. CO. 
(District Court, D. Minnesota, Fourth Division. May 19, 1916.) 

1. CosTs <S=>16 — Action to Eecovke Penalties — Violation of Houes of 

Service Act. 

An action to recover penalties under Hours of Service Act Marcli 4. 
1907, e. 2939, § 3, 34 Stat. 1416 (Comp. St. 1913, § 8679), Is a civil action, 
in wliich on recovery plaintiflf is entltled to tax its costs and disburse- 
xnents. 

|Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 26, 80-35; Dec. 
Dlg. <^=>16.] 

2. United States ts=>147— Actions bt — Recovery of Costs. 

The United States, when the prevailing party plalntiff in an action at 
law, is entltled to recover costs and disbursements, usually in conformlty 
to the State practlce, when no spécifie provision is made theref or by a 
fédéral statuts. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 148 ; Dec. 
Dlg. (3=»147.] 

3. Costs "S=146 — Taxation — Discrétion or Court. 

Courts exercise a discrétion in the taxation of costs and disburse- 
ments In determlnlng what are necessary and reasonable Items. 

[Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 567-569, 572-574 ; 
Dec. Dig. <S=146.] 

4. Costs ®=»37 — Action fob Violation of Hours or Service Act — Disburse- 

ments. 

Conformably to the Minnesota statute and practlce, which allow re- 
covery by the prevailing party of "disbursements necessarlly paid or 
Incurred," where the United States, In an action to recover penalties for 
violation of the Hours of Service Act, includes a number of independent 
and unrelated causes of action, and recovers on but one, it Is not entltled 
to tax as disbursements fées of witnesses who testifled only in relation 
to causes of action on wMch it was defeated. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 101, 102; Dec. 
Dig. <S=>37.] 

5. Costs ®=»32(2) — "Prevailing Party." 

The prevailing party in any action is one in whose favor the décision 
or verdict is rendered and judgment entered. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 109, 111 ; Dec. Dlg. 
<S=.32(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Prevailing Party.] 

6. Costs <S=»169 — Amount — "Disbursements Necessarily Paid or Incurred." 

The expression "disbursements necessarlly paid or incurred," as used 
in Gen. St. Mlnn. 1913, § 7976, relatlng to allowance of costs, means paid 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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or incurred in connection with tlie cause of action upon whicli tlie verdict 
is based. 

[tjù. Note.^For other cases, see Costs, Cent. Dig. § G52 ; Dec. Dig. 
®=>169.] 

At Law. Action by the United States against the Minneapolis, St. 
Paul & Sault Ste. Marie Railway Company. From the clerk's taxa- 
tion of costs, défendant appeals. Modified. 

R. V. Gleason, of Minneapolis, Minn., for appellant. 
Alfred C. Jaques, of Duluth, Minn., for the United States. 

BOOTH, District Judge. This action was brought by the United 
States against the défendant railway company, alleging a violation of 
the Hours of Service Act (34 Stat. 1415). Thirteen causes of action 
were united in the complaint. The first had référence to an alleged 
oiïense at Winger, Minn., on the 21st of November, 1914, in connec- 
tion with a certain employé named Sprague. The other 12 causes of 
action were in connection with alleged offenses at Thief River Falls, 
Minn., in connection with other employés. In other words, the first 
cause of action was with référence to a diiïerent offense, alleged to 
bave been committed at a différent time, in connection with différent 
employés, from those of the other 12 causes of action. On the trial 
the court found in favor of the plaintiff on the first cause of action, 
and in favor of the défendant upon ail the remaining causes of action. 
Judgment for $100 and costs was ordered in favor of the plaintiff. 

In presenting its bill of costs for taxation, plaintiff included two 
items, of $30 each, as witness fées, for witnesses who did not testify 
relative to the first cause of action, upon which the plaintiff recovered, 
but did testify relative to the remaining causes of action, or some of 
them, upon which causes of action the court found in favor of the 
défendant. Défendant objects to thèse two items, of $30 each, and 
bas appealed from the clerk's taxation which included thèse items. 

[1] 1. The first claim of the défendant is that the statute under 
which the action was brought is a pénal statute, and that such costs,. 
if authorized at ail are authorized by virtue of section 974, R. S. 
(Comp. St. 1913, § 1615), which reads as follows: 

"Wiien judgment is rendered against tlie défendant in a prosecution for any 
fine or forfeiture incurred under a statute of ttie United States, lie shall be 
subject to the payiueut of costs." 

Défendant further contends, inasmuch as each cause of action in the 
complaint was for a separate and distinct violation of the act in ques- 
tion, that to allow the items of disbursements incurred in connection 
with the causes of action upon which plaintiff did not recover judg- 
ment would be in effect to impose a penalty upon the défendant for 
oft'enses of which it bas been acquitted. This contention of the de- 
fendant, at least as to the nature of the action, cannot be sustained. 
While it may be true that the statute in question is in some aspects a 
pénal or quasi pénal statute, nevertheless the actions brought under 
it for the recovery of fines, are civil actions. 

Actions to recûver penalties under this statute and under similar 
statutes, hâve long ago been held to be civil actions, and the question 
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is no longer an open one. For cases under the Alien Immigration Act, 
see United States v. Regan, 232 U. S. 37, 34 Sup. Ct. 213, 58 L. Ed. 
494; Hepner v. United States, 213 U. S. 103, 29 Sup. Ct. 474, 53 h. 
Ed. 720, 27 L. R. A. (N. S.) 739, 16 Ann. Cas. 960. Under the Safety 
Appliance Act, see C, B. & Q. Ry. Co. v. United States, 220 U. S. 
559, 31 Sup. Ct. 612, 55 L. Ed. 582; United States v. Cent, of Ga. 
Ry. Co. (D. C.) 157 Fed. 893. For cases under the Twenty-Eight 
Hour Law, see Atchison Ry. Co. v. United States, 178 Fed. 12, 101 
C. C. A. 140; M., K. & T. Ry. v. United States, 178 Fed. 15, 101 
C. C. A. 143 ; United States v. Southern Pac. Co. (D. C.) 157 Fed. 
459; United States v. Baltimore & O. S. W. R. Co., 159 Fed. 33, 86 
C. C. A. 223 ; United States v. Phila. & R. Ry. Co. (D. C.) 160 Fed. 
696; United States v. Southern Pac. Co. (D. C.) 162 Fed. 412; Mont. 
Cent. Ry. Co. v. United States, 164 Fed. 400, 90 C. C. A. 388; New 
York Cent. H. R. R. Co. v. United States, 165 Fed. 833, 91 C. C. A. 
519; United States v. Southern Pac. Co. (C. C.) 172 Fed. 909. For 
cases under the Hours of Service Act, see St. Louis, etc., Ry. v. 
United States, 183 Fed. 770, 106 C. C. A. 136; United States v. Kan- 
sas City & Southern Ry. Co., 202 Fed. 828, 832, 121 C. C. A. 136; 
United States v. St. Louis, etc., Ry. (D. C.) 189 Fed. 954. It has also 
been held: 

"That, if not direeted otherwise, such an action is to be conducted and 
determined aecording to the same rules and wlth the same Incidents as are 
other civil actions." United States v. Regan, supra. 

Among the incidents to such an action are costs and disbursements. 
Grant Bros. v. United States, 232 U. S. 647, 665, 34 Sup. Ct. 452, 
58 L. Ed. 776. 

2. The question of costs and disbursements must therefore 
be decided upon the same principles as are involved in other civil 
actions. Even though it may be conceded that authority to impose costs 
is found in section 974, R. S., still that section does not provide what 
the items of costs are which may be imposed, and resort must be had 
elsewhere. At common law, originally, no costs could be recovered 
by either party, and costs, as such, are either créatures of statute, or 
of usage now long established. Antoni v. Greenhow, 107 U. S. 769, 781, 
2 Sup. Ct. 91, 27 L. Ed. 468; Lowe v. Kansas, 163 U. S. 81, 85, 16 
Sup. Ct. 1031, 41 L. Ed. 78; Railwav v. Ellis, 165 U. S. 150, 166, 17 
Sup. Ct. 255, 41 L. Ed. 666; United States v. Davis, 54 Fed. 147, 153, 
4 C. C. A. 251. 

The right of the prevailing party in civil actions at common law 
to recover costs in the fédéral courts is now firmly established. Kitt- 
redge v. Race, 92 U. S. 116, 23 L. Ed. 488; United States v. Schurz, 
102 U. S. 378, 407, 26 L. Ed. 167 ; Trinidad Asphalt Co. v. Robinson 
(C. C.) 52 Fed. 347; Primrose v. Fenno et al. (C. C.) 113 Fed. 375; 
Fenno et al. v. Primrose, 119 Fed. 801, 56 C. C. A. 313; Western 
Coal & Mining Co. v. Petty, 132 Fed. 603, 65 C. C. A. 667; Scatcherd 
V. Love, 166 Fed. 53, 55, 91 C. C. A. 639; Corporation of St. Anthony 
V. Houlihan, 184 Fed. 252, 255, 106 C. C. A. 394. But the exact basis 
upon which this right rests is not uniformly agreed upon by the courts. 
It is probably safe to say that such right rests partly upon almost uni- 
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versai usage, partly upon statutory provisions of the United States, 
such as sections 823-857, R. S., and partly upon state statutes con- 
strued in connection with sections 721 and 914, R. S. U. S. (Comp. St. 
1913, §§ 1537, 1538). Primrose v. Fenno et al. (C. C.) 113 Fed. 375; 
Fenno et al. v. Primrose, 119 Fed. 801, 56 C. C. A. 313; Western 
Coal & Mining Co. v. Petty, 132 Fed. 603, 65 C. C. A. 667 ; Scatcherd 
V. Love, 166 Fed. 53, 55, 91 C. C. A. 639; Corporation of St. Anthony 
v. Houlihan, 184 Fed. 252, 255, 106 C. C. A. 394. 

[2] The right of the United States, when the prevailing party plain- 
tifï in a law action, to recover costs, is also well established, even 
though, in many such cases, costs could not be recovered by the de- 
fendant, though the prevailing party, against the United States. This 
right on the part of the United States in many cases rests rather upon 
long-estabHshed recognized usage than upon statutory enactment. See 
United States v. Sanborn, 135 U. S. 271, 10 Sup. Ct. 812, 34 L. Ed. 
112; Pine River Logging Co. v. United States, 186 U. S. 279, 296, 22 
Sup. Ct. 920, 46 ly. Ed. 1164; Grant Bros. Construction Co. v. United 
States, 232 U. S. 647, 665, 34 Sup. Ct. 452, 58 E. Ed. 77(>. 

In determining the question of what items of costs and disburse- 
ments may be taxed, the fédéral courts follow state practice and state 
statutes, when practicable, except when an act of Congress makes defi- 
nite provision for spécifie items ; and the language used in section 983, 
R. S. L^. S. (Comp. St. 1913, § 1624), "in cases where by law costs 
are recoverable in favor of the prevailing party," would seem to au- 
thorize this method of procédure. Grant Bros. Construction Co. v. 
United States, 232 U. S. 647, 665, 34 Sup. Ct. 452, 58 L. Ed. 776; 
Shreve et al. v. Cheesman, 69 Fed. 785, 788, 16 C. C. A. 413 ; Prim- 
rose V. Fenno et al (C. C.) 113 Fed. 375 ; Fenno et al. v. Primrose, 119 
Fed. 801, 56 C. C. A. 313; Scatcherd v. Love, 166 Fed. 53, 91 C. 
C. A. 639. But items of necessary expense may be allowed to be 
taxed as disbursements, though no provision is found therefor in 
state or fédéral statutes. Fenno et al. v. Primrose, 119 Fed. 801, 56 
C. C. A. 313. 

3. There is no act of Congress touching the exact question involved 
in the case at bar, and the question whether a plaintifï, being the 
prevailing party upon one only of the several causes of action in the 
complaint, may nevertheless tax disbursements incurred in connec- 
tion with those causes of action upon which he bas not prevailed, has 
been decided difïerently in différent states. In many of the states the 
question is determined by the express provisions of the statutes them- 
selves. Such is the case in New York, Missouri, Michigan, Connecti- 
cut, Indiana, Massachusetts, and probably other states. In the absence 
of such a statute, providing what costs and disbursements may be 
taxed in such cases, it has been held in some states that the plaintifï 
may tax disbursements paid or incurred in connection with ail the 
causes of action, though he prevail upon only one. See Empire State 
Surety Co. v. Moran Bros., 71 Wash. 171, 127 Pac. 1104. Other 
cases might be cited. On the other hand, that the plaintifï should not 
be allowed to tax disbursements as to the causes of action upon which 
he has not prevailed, although he has prevailed upon one, see Lewis v. 
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Watkins, 3 Lea (71 Tenn.) 174;: Railway v. Cofer, 110 Ala. 491, 18 
South. 110. Other cases might be cited. 

The Suprême Court of the state of Minnesota, so far as I hâve been 
able to learn, has not passed upon this précise question. Section 7976, 
Gen. St. Minn. 1913, contains the following provision: 

"In everj' action In a district court, the prevailing party sliall be allowed 
liis disbursements necessarily paid or incurred." 

[5] The prevailing party in any action is one in whose favor the 
décision or verdict is rendered and judgment entered, and there can be 
no doubt that in the case at bar the plaintiff is the prevailing party, 
within the meaning of the statute, although recovery was had upon 
one cause of action only. In Johnson v. Railway Co., 29 Minn. 425, 
13 N. W. 673, the court used the following language: 

"The chief purpose of the allowance of costs is compensation or Indemnlty 
for expansés incurred in enforcing a légal, or resisting an illégal, claim." 

The language is quoted approvingly in the case of McKinley v. 
Bank, 127 Minn. .212, 149 N. W. 295. 

[3] 4. The Suprême Court of the state of Minnesota has also ex- 
pressly held that the language of the statute calls for the exercise of 
discrétion and judgment in the taxation of costs and disbursements, 
using the following language: 

"It Is the province of the trial court to détermine whether thèse were 
disbursements 'necessarily pai4 or incurred.' Section 7976, Gen. St. 1913. To 
a large extent this Involves an exercise of discrétion and judgment." Salo v. 
Railway Co., 124 Minn. 361, 145 N. W. 114. See, also, Thompson v. Insurance 
Co., 97 Minn. 89, 94, 106 N. W. 102. 

That judgment and discrétion must be exercised in the taxation of 
costs and disbursements is also the holding in the fédéral courts. Un- 
necessary and unreasonable items are not to be allowed. Necessary 
and reasonable items are to be allowed. United States v. Sanborn, 
135 U. S. 271, 285, 10 Sup. Ct. 812, 34 L. Ed. .112 ; Fine River Log- 
ging Co. V. United States, 186 U. S. 279, 297, 22 Sup. Ct. 920, 46 L. 
Ed. 1164; Tyler Min. Co. v. Sweeney et al, 79 Fed. 277, 24 C. C. A. 
578; Primrose v. Fenno et al. (C. C.) 113 Fed. 375; Fenno et al. v. 
Primrose, 119 Fed. 801, 56 C. C. A. 313; Houlihan v. Corporation of 
St. Anthony (C. C.) 173 Fed. 496; Corporation of St. Anthony v. 
Houlihan, 184 Fed. 252, 106 C. C. A. 394. The same rules of con- 
struction apply in taxing costs under section 974, R. S. U. S. United 
States V. Wilson et al. (C. C.) 193 Fed. 1007. 

[4] 5. The question remains whether the items of disbursements 
objected to by the défendant in the case at bar were "necessarily paid 
or incurred" by the plaintifï, within the meaning of those words, as 
used in the Minnesota statute. Bearing in mind the language above 
quoted from Johnson v. Railway Co., 29 Minn. 425, 13 N. W. 673, 
to wit: 

"The chief purpose of the allowance of costs Is compensation or Indemnlty 
for expenses incurred in enforcing a légal, or resisting an Illégal, claim." 

And applying the rule to the case at bar, it seems clear that the items 
objected to should not be allowed. The causes of action upon which 
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the plaintiff failed to recover were not légal claims, and this was so 
held by the court. The only légal daim set forth in the complaint was 
the first cause of action, and the plaintiff was entitled to tax costs and 
disbursements necessarily incurred in enforcing this légal claim. If 
the other 12 claims had been sued upon separately, the plaintiff would 
not hâve prevailed in any, and would not in that event hâve been al- 
lowed to tax costs and disbursements against the défendant as to any 
of those claims. 

The inclusion of illégal claims with a légal claim in the same com- 
plaint ought not to give the plaintiff any greater right to tax costs and 
disbursements than if the légal claims should be prosecuted in a sepa- 
rate suit. To hold otherwise would be to encourage the inclusion of 
illégal claims. In case of Ballard Transfer Co. v. Railway Co., 129 
Minn. 494, 152 N. W. 868, plaintiff brought an action for damages, 
défendant interposed a counterclaim for damages, and verdict was in 
favor of défendant, but without damages. The clerk taxed costs and 
disbursements in favor of the défendant, except disbursements incurred 
by the défendant in connection with its counterclaim. The trial court, 
upon appeal from taxation of costs, disallowed costs or disbursements 
to either party. The Suprême Court upon appeal held that the tax- 
ation as made by the clerk was correct. The reason why the clerk 
disallowed the disbursement incurred in connection with the counter- 
claim was that this was a disbursement unnecessary to the defeating 
of plaintiff's claim, and this was approved by the Suprême Court. 

[6] In view of the décisions of the Minnesota Suprême Court, it 
seems clear, first, that the expression "disbursemçnts necessarily paid 
or incurred" means paid or incurred in connection with the cause of 
action upon which the verdict is based ; and, second, that it is incum- 
bent on the trial court to exercise its judgment and discrétion in dis- 
allowing disbursements not necessarily incurred in connection with 
the cause of action upon which the verdict is based. 

It seems to me to follow logically that if the court is to exercise its 
judgment and discrétion in disallowing disbursements unnecessarily 
incurred in connection with a cause of action upon which the verdict 
is based ; a fortiori, should the court exercise its judgment and dis- 
crétion in disallowing items of disbursements not connected in any 
way with the cause of action upon which the verdict is based. 



In re EVANS. 

(District Court, D. Idaho, S. D. October 4, 1916.) 

1. Public Lands ®=:»140 — Desbet I/Ands — Entbies. 

An entry under the désert land laws, on which final proof has not 
been made, is property sub.iect to the payment of the entryman's debts, 
and on hi.s bankruptcy niay be subjected to payment of such debts, wheth- 
er the bankruptcy be voluntary or involuntary, for under Act March 3, 
1891, c. 561, 26 Stat. 1095, and Act March 28, 1908, c. 112, 35 Stat. 52 
(Cômp. St. 1913, §§ 4081-4683), the entry may be assigned before perfected, 

<®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and assignments may be voluntary or involuntary, while the purpose of 
the désert land laws Is not, as in the case of homesteads, to encourage 
citlKens to establish themselves, but requlres the payment of substantial 
considération. 

[Ed. Kote.— For other cases, see Publie Lands, Cent. Dig. §§ 377-382; 
Dec. Dig. ®=5l40.] 

2. Bankbuptcy <g=»143(l) — Propebty Subject to Payment of Debts. 

Uuder Bankruptcy Act July 1, 18»8, c. 541, § 70a, subds. 1, 5, 30 Stat. 
565 (Comp. St. 1913, § 9654), declaring that the trustée succeeds to ail 
documents relatlng to property and to property which prior to the flling 
of the pétition could hâve been by any means transferred, a désert entry, 
though not completed, Is subject to sale by the trustée in bankruptcy, 
for it might be assigned, and the bankrupt had a right which will be 
protected by law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dig. <S=>148(1).] 

3. Bankbuptcy <g=>4 — Stattites — Construction. 

The Bankruptcy Act should receive a construction which will efCectuate 
its purpose, and not permit debtors to retain their property free from 
the claims of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 3, 4; Dec. 
Dig. <S=4.] 

4. Public Lands <g=sl40 — Desebt Extbies — Liability fob Entbtman's 

Debts. 

By express statute, homestead, pre-emptions, and timber culture en- 
tries pass on the death of the entryman before patent to his heirs, not 
by succession or inheritance, but as purchasers from the United States. 
Bev. St. § 2448 (Comp. St. 1913, § 5098), déclares that, where an entry- 
man dies before patent is issued, the patent tltle shall inure to and be- 
come vested in the heirs, devisees, and assigns of such deceased patentée, 
as if the patent had been issued to the entryman during life. Eeld, that 
while the statute is broad enough to include désert entries, it mani- 
festly refers only to the death of the entryman after final proof, etc., 
and does not indicate an intention on the part of Congress to exempt 
désert entries from payment of the entryman's debts. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 377-382; 
Dec. Dig. ®=»140.] 

In Bankruptcy. In the matter of the bankruptcy of Herbert L. 
Evans. On pétition to review orders of référée, authorizing and con- 
firming a sale of lands on which the bankrupt had enter ed under the 
désert entry laws. Orders affirmed. 

J. W. Stauffer and D. A. Dunning, both of Boise, Idaho, for bank- 
rupt. 

D. L. Young, of Boise, Idaho, for trustée. 
B. F. Neal, of Boise, Idaho, pro se. 

DIETRICH, District Judge. [1] On June 16, 1916. Herbert L. 
Evans was adjudged a voluntary bankrupt. In his pétition he stated 
that he was "willing to surrender ail his property for the benefit of 
his creditors, except such as is exempt by law." He was at the time 
entryman under public land laws of the United States of désert entry 
No. 011795, embracing 160 acres of land in the Boise land district, in 
Idaho. He had not yet made final proof. The référée, adopting the 

©sjFor otber cases see same tople & KEY-NUMBSR In ail Key-Nùmbered Oigests & Indexes 



958 235 FEDERAL REPORTEE 

view that the entry was subject to administration, directed the trustée 
to sell it. The bankrupt is hère seeking a review of the proceedings 
authorizing and confirming the sale, upon the theory that a désert en- 
try prior to final proof does not cpnstitute a part of the insolvent en- 
tryman's estate. The question, of course, involves a considération of 
the provisions of both tlie Bankrupt Act and the désert land laws. 
No decided case has been found directly in point. 

In the first place, there: are obvious distinctions to be made between 
a désert entry and a homestead entry. A homestead is in the nature 
of a bounty, and, having in mind that the underlying purpose of the 
Homestead Act is to encourage citizens to secure for themselves and 
their families homes upon the public domain, Congress prescribed ap- 
propriate conditions and limitations : A certain period of actual rési- 
dence is required, transfers are prohibited, the entry is protected 
against the claims of creditors, and in case of the death of the entry- 
man it passés, not to the creditors, but to those for whose benefit the 
bounty is intended, namely, the family of the deceased. An entirely 
différent purpose underlies the désert land laws. The title thus ac- 
quired is not a gratuity. In the purchase price of $1.25 per acre 
the government directly receives a substantial considération, if not 
the full value of the lands as they exist in their natural condition. And, 
of course, it receives the further indirect benefit arising from the 
réclamation of unproductive lands. In administering thèse laws it does 
not concern itself primarily with the contribution which the entry may 
make to thè well-being of the entryman and his family. No condition 
of résidence or tenureis imposed, nor is there any provision safe- 
guarding the entry, either in the hands of the entryman or of his heirs, 
against the claims of his creditors. The government requires the pay- 
ment of the purchase price and a measure of réclamation before it 
will pass title, but whether the money is paid and the acts of réclama- 
tion performed bythe entryman, or by tiis successor in interest, is to 
it a matter of indifférence. The entry may be assigned at any time, 
and the assignée acquires ail the rights of the entryman. Amendatory 
Act of March 3, 1891, 26 Stat. 1095, and the further Amendatory Act 
of March 28, 1908, 35 Stat. 52. The entryman thus has a vendible in- 
terest, which is always of substantial value, and which, shortly before 
final proof, is likely to be worth but little less than the complète équi- 
table and légal title would be. Why should such a property right not 
be appropriable to the payment of the entryman's debts? Without 
strain, the language of the law is comprehensive enough to permit of 
such appropriation: 

" 'Asslgns,' or as the word Is more commonly spelled, 'assignées,' are of 
two classes, depending on their création: First, voluntarj' assignées, who 
are created by act of the parties ; and, second, assignées created by opéra- 
tion of law." Hoffeld v. United States, 186 U. S. 273, 22 Sup. Ct. 927. 46 L. 
Ed. 1160. 

I am aware that in Young v. Trumble, 35 Land Dec. Sl5, the Hon- 
orable Secretary of the Interior, while recognizing the validity of a 
transfer effected through a judicial proceeding in the nature of a mort- 
gage foreclosure, declined to uphold a sale upon exécution in an ac- 



IN BE EVANS 959 

tion at law, but I am unable to appreciate the validity of this distinc- 
tion. The question there and the one hère are substantially différent 
from that which was involved in the Hoffeld Case, supra, upon which 
much reliance seems to hâve been placed. In the Hoffeld Case it ap- 
pears to hâve been assumed that the exécution sale operated to transfer 
to the purchaser the entryman's right in the entry and the lands cov- 
ered thereby, and nothing else is hère involved. But, however that 
may be, under the principle that a valid transfer may be effected by 
foreclosure proceedings, which was recognized in the Young-Trumble 
décision, and unequivocally enunciated in the case of United States 
V. Commonwealth T. I. & T. Co., 193 U. S. 651, 24 Sup. Ct. 546, 
48 1,. Ed. 830, a sale and transfer in a bankruptcy proceeding, at 
least in a voluntary proceeding like this, should be upheld. Adminis- 
tration in bankruptcy proceeds in a court of equity, where there is 
ample power to require the bankrupt to deliver up ail title papers, 
and hence in such a proceeding one of the objections on which the 
Hoffeld décision seems to bave been predicated is easily obviated; 
and, in a voluntary proceeding, the bankrupt expressly agrées to 
turn over ail his property to his creditors. In order to avail 
himself of the high privilège of securing a discharge from ail of his 
debts, the bankrupt hère expressed his willingness "to surrender ail 
his property for the benefit of his creditors, except such as is exempt 
by law," and it is conceded that the entry in question is not exempt 
by law. Hence, as in the mortgage foreclosure, the sale by the trustée 
merely consummated the entryman's voluntary act of assignment. 

[2] Putting aside this considération, and assuming that a voluntary 
proceeding in bankruptcy is not différent from an involùntary one, the 
bankrupt urges that he has no vested interest, but only an inchoate 
right in the entry. We must deal with the substance of things, and not 
with the mère terms by which they may be called without changing 
their real nature. If by an inchoate, nonvested right it is meant that 
the entryman's right is such that against his will, and while he is fully 
and seasonably complying with the conditions prescribed' by law, the 
entry may be taken from him without compensation and without due 
process, either by private individuals or by the government itself, I 
am unable to adopt the view. The entryman is not vested with the 
title, to be sure, but he is vested with the right to acquire the title by 
complying with the prescribed conditions. Moreover, the Bankruptcy 
Act is very comprehensive in the terms it employs to describe that 
which is subject to administration. The trustée succeeds — 

"to ail (1) documents relatlng to * ♦ * property; * * * (5) proper- 
ty wMch prior to the flUng of the pétition he [the banlirupt] could by any 
means bave transferred or which might hâve been levled upon and sold un- 
der judldal process against him." Bankruptcy Act, § 70a, subds. (1), (5). 

It is not necessary that the property or right be subject to judicial 
process. Was this désert entry "property," and could the entryman by 
any means hâve transferred it? That he could bave transferred it by 
voluntary assignment is conceded, and that it is of substantial value 
both to the entryman and to his transférée, and is "property" in a very 
real sensé, seems scarcely open to question. 
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[3, 4] Finally there is the contention that the purpose of Congress 
not to make such an entry appropriable to the payment of the entry- 
man's debts during his lifetime shoUld be inferred from the fact that 
it is provided that upon his death it shall go not to his estate, but to 
his heirs. That it goes to the heirs and not to the estate seems to be 
the holding of the Idaho Suprême Court in Powell v. Powell, 22 Idaho, 
534, 126 Pac. 1058, but with ail due respect, I am not convinced of the 
correctness of the conclusion there reached. It is said by the court 
that: 

"Whlle no case has been brought to our attention involving the right anti 
title to a désert entry where the title has been perfected and patent has issued 
subséquent to the death of the entryman, our attentloa has been called to 
cases involving homestead, pre-emptlon, and tlmber culture entries [citations 
omltted], and it lias been uniformly held, so far as we are advlsed, that in 
ail such cases the heirs take title — not by succession or inheritance, but as 
I)urchasers from the United States." 

But such succession is expressly provided for by law in the case of 
homestead, pre-emption, and timber culture entries. For homesteads 
see Revised Stat, §§2291, 2292 [Comp. St. 1913, §§ 4532, 4543] ; for 
pre-emption see section 2269; for timber culture entries see Act of 
June 14, 1878, §§ 2, 4, 20 Stat. 113. Whereas there are no such pro- 
visions relative to a désert entry. Standing alone, it is true the lan- 
guage of section 2 of the Timber Culture Act is not free from ambigu- 
ity, but clearly under section 4 the entry is exempt from claims against 
the estate, for such claims would necessarily arise before the death 
of the entryman, and hence by hypothesis before the issuance of final 
certificate, and therefore could not becomes charges against the entry. 

Section 2448 of the Revised Statutes, cited by the Idaho court, while 
broad enough to cover a désert entry, seems to be applicable only to 
cases where the entryman dies after final proof and before patent. 
And besides it in no wise supports the proposition that the entry passes 
to the heirs free from the debts of the deceased, for it provides that 
the patent title — 

"shall inure to and becoine vested in the heirs, devisees, or assignées of such 
deceased patentée as if the patent had issued to the deceased person during 
llfe." 

Now manifestly if patent to a désert entry issues to the entryman 
during his lifetime, upon his death the land, if still held by him, will 
become vested in his heirs or devisees, subject, however, to the pay- 
ment of his debts, and therefore subject to the administration of his 
estate, and that is precisely the contention which the trustée hère makes 
touching the status of this entry. 

In conclusion it may be suggested that it would be an anomalous 
condition, and it would tend to bring the bankruptcy law into disrepute, 
if, as would be entirely possible under the contention which the bank- 
rupt makes, a debtor could, while residing upon and claiming the ex- 
emption of his homestead, put upon his désert entry improvements of 
great value, and, after incurring large indebtedness for that purpose, 
resort to the bankruptcy court just before it becomes necessary for 
him to submit his final proof, and in that way secure a discharge from 
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his debts while withholding property which, if sold, would realize an 
amount sufficient for their payment in full. It is easy to conceive of 
an entry of this character having a salable value of $25,000 or $30,- 
000, and yet if the présent contention is sustained, the bankrupt could, 
while possessed of such an estate in addition to his exemptions, de- 
mand that he be discharged f rom his debts, and thus leave his creditors, 
less affluent than he, to swallow their chagrin and charge their claims 
to profit and loss. In the absence of the most cogent reasons the law 
ought not to be so construed as to make possible such an incongru- 
ous, if not monstrous, resuit. 
The orders complained of will be affirmed. 



UNITED STATES v. PENNSYLVANTA CO. 

(District Court, W. D. Pennsylvania. June 1, lOlC.) 

No. 3. 

1. Animals <g=>29 — CoNSTrruTioNAi. Law <S=562 — Division of Powers — 

HjEGISLATI VE A.TJTITOSITY 

Act Feb. 2. 1903, c. 349, 32 Stat. 791 (Comp. St. 1913, §5 Rr!)<î-S-00), 
authorizing the Secretary of Agriculture, for the purpose of suppresslii^ 
and preventing the spread o( contagions diseases of livestock, to est-.ili- 
lish rules and régulations concerning the transportation of such live stock. 
and to make such régulations a.s raay be deemed proper to preveiit the 
Introduction aud dissémination of such diseases in interstate commerce, 
as well as to seize, quarantine, and dispose of hay, straw, t'odder. oi 
other animal products couiing from infected foreign countries, or f roiu 
one state to another when advisable, is valid, uot being an improper 
délégation of législative functions ; for as new condUi<ins arise from 
time to time, and prompt and stringent measures may be necessary to 
stamp out an épidémie, It is proper for Ooi>gress to give to executive 
officers autliorlty to establish régulations to prevent the spreading of 
such diseases. 

[Ed. Note. — For other cases, see Animais, Cent. Dig. § 79: Dec. Dlg. 
<@=>29 ; Constitutional Law, Cent. Dig. §| 94-102 ; Dec. Dig. ©=(>2.] 

2. Animals ©=31 — Diseases — Kequlation — Intebstatk SniPMENx — Iîeason- 

ABLENESS. 

Pursuant to such act, an order of the Bureau of Animal Industry de- 
fined quarantined areas as those portions of states quaraiitined l'or foot 
and mouth diseases, and closed areas as those portions of quarautiued 
areas where interstate and foreign transportation of domestlc animais 
is prohibited, and that of animal products is restricted. (Jeueral régu- 
lations auihorize sbipment of hides which hâve, received au aiue uiortem 
or post mortera fédéral inspection without disiufeciion, where the shipper 
makes an afildavit certifylng to such fact, and further provide that dur- 
ing the existence of the quarantine, hides taken from animals prier to a 
fixed date, which hâve been stored away from cattle, might, on affldavit 
to that fact, be shipped without disinfection. Held, that in view of the 
statute, the régulations were reasonably intended to fulflll its purpose. 

[Ed. Note. — For other cases, see Animais, Cent. Dig. $| 81; Dec. Dig. 
€=31.] 

3. Animals <S=331 — Diseases — Régulation — Intkastate Commebce. 

In such case, in view of the purpose of the act under which the régu- 
lations were made and the terms of the orders tliemselves, it is to be 

^=3For other cases se* sam* topic & KEY-NUMBEIR in ail Ker-Numbered DiKests & iDdexeii 
235 F.— 61 
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presumed that they were adopted to carry out only the provisions of the 
act, and are not invalid as applying to intrastate shipments of stock and 
bides, etc. 

[Ed. Note. — For other cases, see Animais, Cent. Dlg. | 81; Dec. Dlg. 
<S=»31.] 
4. Aniuai.8 «8=34 — Animal Pboducts — Transportation — Offenses. 

Under Act Feb. 2, 1908, c. 349, 32 Stat. 791 (Comp. St. 1913, f§ 8698- 
8700), authorizlng the Secretary of Agriculture to make the rules and 
régulations for the transportation of animais and animal products, to 
suppress and extirpate communlcable dlseases, and section 3 (section 
8700), making a violation of its provisions or any of the rules a mls- 
demeanor, one violatlng rules of the Secretary of Agriculture is, desplte 
the prohibition against délégation of législative authority, gullty of an 
offense ; the offense belng declared by the act and the Secretary of 
Agriculture merely filling in the détails by means of hls régulation. 

[Ed. Note. — For other cases, see Animais, Cent. Dig. § 93; Dec. Dig. 
<S=334.] 

The Pennsylvania Company was chargée with violating Act Feb. 2, 
1903, c. 349, 32 Stat. 791 (Comp. St. 1913, §§8698-8700), by transport- 
ing in interstate commerce a quantity of cattle hides in violation of 
the rules of the Department of Agriculture, and demurs to the informa- 
tion. Demurrer overruled. 

E. Lowry Humes, U. S. Dist. Atty., of Pittsburgh, Pa. 
Dalzell, Fisher & Hawkins, oi Pittsburgh, Pa., for défendant. 

THOMSON, District Judge. By leave of court, the United States 
attorney filed an information against the défendant, charging transpor- 
tation f rom Beaver county, Pa., intô the state of West Virginia of a 
quantity of cattle hides without first haying been disinfected under the 
supervision of an inspector of the Bureau of Animal Industry, or with- 
out a certifîcate f urnished to the carrier at the point of shipment, certi- 
fying that the hides had been removed f rom the animais prior to August 
1, 1914, and had been stored away from such animais. The information 
is made under Act Feb. 2, 1903, 32 Stat. 791. The act is entitled "An 
act to enable the Secretary of Agriculture to [more] effectiiaUy sup- 
press and prevent the spread of contagious and infectious diseases of 
live stock, and for other purposes." By the first section it is provided 
that in order to enable the Secretary of Agriculture to efïectually sup- 
press or extirpate contagious f oot and mouth diseases and other dan- 
gerous contagious and communicable diseases in cattle and other live 
stock and to prevent the spread of such diseases, the Secretary of 
Agriculture is authorized and directed from time to time to establish 
such rules and régulations concerning the transportation of live stock 
in interstate commerce as he may deem necessary, and ail such rules 
and régulations shall hâve the force of law. 

The second section provides that the Secretary of Agriculture shall 
hâve authority to make such régulations and take such measures as 
he may deem proper to prevent the introduction and dissémination of 
the contagion of any contagious, infectious or communicable diseases 
of animais in interstate commerce and to seize, quarantine» and to dis- 
pose of any hay, straw, fodder, or other similar material, or any nieat, 

^=>For other cases ses same topic & KET-NUMBER In ail Key-Numbered Uigesis & liiOexer: 
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hides, or other animal products coming from infected foreign countries 
to the United States or from one state to another "whenever in his 
judgment such action is advisable in order to guard against the intro- 
duction or spread of such contagion." 
The third section provides : 

"That any person, company, or corporation knowlngly vlolatlng the provi- 
sions of this Act or the orders or régulations made In pursuance thereof 
shall be gullty of a mlsdemeanor." 

By order No. 231 of the Bureau of Animal Industry "to prevent 
the spread of foot and mouth diseases in cattle, sheep and other rumi- 
nants and swine, effective on and after January 1, 1915," the Secre- 
tary defined quarantine area as "Any state or portion thereof quaran- 
tined for foot and mouth diseases in live stock," and closed area as : 

"Those portions of quarantlned area from and to whlch Interstate and 
foreign movement of cattle, sheep and other ruminants and swlne Is abso- 
lutely prohlbited and the movement of the dressed carcasses of such ani- 
mais, hldes, skins, wool, haïr, horns or hoofs of such animais and Of hay, 
straw, or slmllar fodder, manure or lltter is restrlcted." 

The entire state of Pennsylvania is quarantined and certain counties, 
among others Beaver county, is nominated as "closed area"; that is, 
the transportation of cattle is absolutely prohibited from thèse counties, 
and hides, etc., can be removed only subject to the restrictions imposed. 

Section 9 of the General Régulations is to the effect that hides, etc., 
which hâve received antë mortem or post mortèm fédéral inspection, 
may be shipped without disinfection — 

"provided the owner or assigner shall flrst file an afildavit with the trans- 
portation company at the point of shlpment certifylng that the said 
hldes, etc., are from animais whlch hâve received fédéral inspection aâ 
aforesaid." 

Section 7 provides that during the existence of the quarantine, hides, 
etc., taken from such animais prior to August 1, 1914, which hâve since 
that date been stored away from cattle, etc., may be shipped without 
disinfection in Interstate and foreign commerce, provided that the own- 
er or consignor shall file an affidavit with the transportation company 
at the point of shipment so certifying. 

The défendant demurred to the information, denying: First, the 
power of the Secretary of Agriculture to prescribe régulations, placing 
restrictions upon the interstate transportation of hides; second, that 
the Secretary of Agriculture, by his order No. 231, placing certain re- 
strictions on the movements of hides, etc., for closed areas, has not 
iimited such régulations to interstate movements of hides, etc. ; and, 
third, that the matters complained of in the information do not consti- 
tute the violation of any act of Congress. 

[1] As to the first question: There is no mistaking the purpose of 
the act of Congress. It is to prevent the spread of diseases of live 
stock. To this end the first section aims to prevent the transportation 
in interstate commerce of animais actually diseased. The second sec- 
tion geeks to prevent thç introduction or dissémination of the contagion 
of any communicable disease of animais from foreign Countries or 
from one state to another, and, to accomplish this beneficent end, au- 
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thorîzed the Secretary of Agriculture to make such régulations and 
take such measures as may be deemed proper. It may be whoUy im- 
practicable for Congress to détermine what measures should be taken 
to prevent the spread of animal diseases. New conditions arise, and 
not infrequently an épidémie breaks out, requiring prompt and strin- 
gent measures in order to successfully combat it. Evidently this can 
best be accomplished by the employment of some executive agency un- 
der such restriction as Congress may see fit to impose. Nor is it nec- 
essary or reasonable that a quarantjne should be no reason for restrict- 
ing Interstate movement of live stock or animal products. That Con- 
gress may delegate to an executive officer the power to détermine facts 
and conditions upon which the opération of the statute dépends, with- 
out violating the prohibition against the délégations of législative func- 
tions, is clearly settled. Mutual Film Corp. v. Industrial Commission 
ôf Ohio et ai, 236 U. S. 230, 35 Sup. Ct, 387, 59 L. Ed. 552, Ann. 
Cas. 1916C, 296; Red "C" Oil Go. v. North Carolina, 222 U. S. 380, 
394, 32 Sup. Ct. 152, 56 L. Ed. 240; St. Louis, Iron Mountain & S. 
Ry. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Union 
Bridge Co. v. U. S., 204: U.. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523; 
Bâtes & Guild Co. v. Paynç, 194 U. S. 106-109, 24 Sup. Ct. 595, 48 
L. Ed. 894. 

[2] Are the régulations of the Secretary reasonable and within the 
scope of the statute? I think so. That Congress was of opinion that 
hides may be the means of conveying animal diseases is shown by the 
fact that in section 2 it is provided that the Secretary of Agriculture 
may seize, quarantine, and dispose of any hides while in transit from 
one state to another, if necessary to guard against the spread of dis- 
ease. There is always the possibility that such hides may hâve been 
removed from animais in some stage of the disease, and hides removed 
from healthy cattle in infected or exposed areas may readily become 
the média for transmission of disease. I am of opinion that the régu- 
lations in question are reasonable and designed to carry out the pur- 
poses of the law. The authorities show that rules and régulations made 
under expressed or implied authority, by an officer charged with 
the duty of administering the statute are valid, if adapted to fulûll the 
object of the statute. United States v. Lewis, 235 U. S. 282, 35 Sup. 
Ct. 44, 59 L. Ed. 229; United States v. Antikaninia Chemical Co., 231 
U. S. 654, 34 Sup. Ct. 222, 58 L. Ed. 419, Ann. Cas. 1915A, 49; West 
V. Hitchcock, 205 U. S. 80, 27 SUp. Ct. 423, 51 L. Ed. 718; Caha v. 
United States, 152 U. S.'211, ,14 Sup. Ct. 513, 38 L. Ed. 415; United 
States V. Grimaud, 220 U- S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563. 

[3] Nor do I think that the second cause of demurrer can be sus- 
tained. The act of CongreSs atithorizes the Secretary of Agriculture 
to rnake such régulations as he niay deem proper to prevent the intro- 
duction oi: dissémination ôf thft contagion of any comraunicable disease 
of animais from a f preign cbuntr'y into the United States, or from 
dne State or territory to another, It is to be presumed that the régula- 
tions adoptéd were to çàrry out only the provisions of the act, and not 
to embrace matters not covered, nor intended to be covered, thereby. 
The orders and régulations in question seem to be in strict conformity 
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with the act. "Closed areas" referred to in order 231, are "those por- 
tions of the quarantined area from and to which interstate and foreign 
movements of cattle," etc., is absolutely prohibited. And so also or- 
ders 6, 7, 8, and 9 distinctly refer to interstate and foreign shipments. 
It would be a strained and unnatural construction, considering the 
act and its objects, the purposc of the régulations, and the language 
used, to hold that the régulations in référence to the shipment of hides, 
etc., in section 9 are not limited to interstate movements. 

[4] It is claimed, in the third place, that the particular acts alleged 
in the information do not constitute the violation of any act of Con- 
gress. Under the third section of the act, knowingly violating the pro- 
visions of the act, "or the orders or régulations made in pursuance 
thereof," is declared to be a misdemeanor, and punishable by fine 
or imprisonment. In United States v. Grimaud, supra, it is held 
that, while Congress cannot delegate législative power, the authority 
to make administrative rules is not a délégation of législative power, 
and such rules do not become législation because violations thereof are 
punished as public offenses; that while it is difficult to define the line 
which séparâtes législative power to make laws and administrative au- 
thority to make régulations, Congress may delegate power to fill up 
détails where it has indicated its will in the statute, and it may make 
violations of such régulations punishable as indicated in the statute. 
We think this décision controlling, in the case at bar, so far as the 
third cause of demurrer is concerned. 

The demurrer is therefore overruled. 



UNITED STATES v. NORTHWESTERN PAC. E. CO. 

{District Court, N. D. Callfornia, Second Division. July 31, 1916.) 

Nos. 15897, 15952. 

1. Railroads ig=229— Safety Appliance Act— Logging Cars. 

Wliile the fédéral Safety Appliance Act of March 2, 1893, c. 196, § 6, 27 
Stat. 532, as amended by Act April 1, 1896, c. 87, 29 Stat. 85 (Comp. 
St. 1913, § 8610), déclares that nothing in the act contained shall apply 
to trains composed of four-wheel cars, or to trains composed of eight- 
wheel logging cars, where the height of such cars from the top of the rail 
to the center of the coupling does not exceed 25 inches, the act applies 
to standard eight-wheel flat cars, though used exclusively for the trans- 
portation of logs, where the height of such cars from the top of the rail 
to the center of the coupling exceeds 25 inches. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 743; Dec. Dig. 
®=229.] 

2. Eailboads ®=>254(2) — Safety Appliance Act — Construction — "Permit." 

Where a railroad company engagea in interstate commerce allowed a 
lumber company to operate over a portion of its tracks lumber trains, 
which were not equipped in aecordance wlth the fédéral Safety Appliance 
Act, imposlng penalties on railroad eompanies engaged in Interstate com- 
merce which haul, or permit to be hauled over their tracks defectively 
equipped trains, the railroad company is liahle for the penalty, thougîi 
trains were under the exclusive control of the servants of the lumber com- 
pany, and it exercised no supervision other than to control the movement 

<g=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexer 
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of sueh trains by Its own dlspatchers, and to requlre those In charge to 
acquaint thernselves with the company's time-table, for the word "permit" 
should not be construed in its ordlnary significance as implying knowledge 
of tlie thing permitted, as the stattite, being remédiai, should be glven 
such a construction as will give efïect to the intention of Oongress. 

[Ed. ^ote.— For other cases, see Railroads, Cent. Dig. §§ 765, 766, 768; 
Dec. Dig. ©=254(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Permit.] 

.^t Law. Actions by the United States of America against the 
Northwestern Pacific Railroad Company. Judgments for plaintifï. 

E. F. Jared, Asst. U. S. Atty., of San Francisco, Cal., and Roscoe 
F. Walter, Sp. Asst. U. S. Atty., of Washington, D. C, for the United 
States in No. 15897. 

E. F. Jared, Asst. U. S. Atty., of San Francisco, Cal., and Monroe 
C. List, Sp. Asst. U. S. Atty., of Washington, D. C, for the United 
States in No. 15952. 

Stanley Moore and C. J. Goodell, both of San Francisco, Cal., for 
défendant. 

VAN FLEET, District Judge. Thèse cases involve alleged infrac- 
tions by the défendant of the fédéral Safety Appliance Act of March 
2, 1893 (27 Stat. L. 531 [Comp. St. §§ 8605-8612]), as amended Act 
April 1, 1896 (29 Stat. L. 85 [Comp. St. 1913, § 8610]), and Act 
March 2, 1903 (32 Stat. L. 943 [Comp. St. 1913, §§ 8613-8615]). 
While not tried together, they hâve been submitted on the same argu- 
ment and briefs, and as the principal question in each is common to 
both, they may be disposed of in one opinion. 

There is no controversy as to the défendant being a corporation 
engaged in Interstate commerce and subject to the requirements of 
the act, nor as to the fact of the existence of the several defects in 
the equipment as alleged and counted upon in both actions, the only 
controversy arising over the questions : (1) Whether it was being 
employed for a purpose such as to bring it within the act ; and (2) 
in a manner to render défendant responsible for such use. 

[1] 1. The first three counts in case No. 15897 cover the use on 
defendant's road of three of its own cars under thèse circumstances : 
The Bayside Lumber Company, a patron of défendant, with its mills 
near Eurêka, carried on logging opérations about 3 miles f rom defend- 
ant's line, with which they connected by their own service track at a 
point called Mannons Creek, about 25 miles from Eurêka; the cars 
in question were part of a number set aside by défendant to the lumber 
company for its use in hauling logs from the logging camp ; they were 
not regular logging cars, but flat cars of standard gauge and make, 
equipped, while so used, with transverse "cradles," or "bumpers," for 
holding logs. The défendant would deliver thèse cars empty to the 
lumber company at Mannons Creek, where the latter would receive, 
load, and return them to the junction, and the défendant would then 
take and deliver them over its line at the mills near Eurêka. It was 
while in pursuance of this arrangement between the lumber company 
and the défendant the cars in question were being hauled over de- 
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fendant's Une in one of its own trains, and in control of its employés, 
that the defects counted upon were shown to exist. 

The only thing in the nature of a défense advanced by défendant 
to shield itself from liability for use of thèse three cars in the defective 
condition shown is the claim that, as they were being used exclusively 
at the time for the transportation of logs, they were exempted from 
the opération of the Safety Appliance Act by the proviso to section 6 
(as amended in 1896, 29 Stat. L. 85), which reads : 

"Provlded, that nothlng In this act contalned shall apply to trains com- 
posed of four-wheel cars or to trains composed of elght-wheel standard log- 
gtng cars where the height of snch car from top of rail to center of coupllng 
does not exceed 25 Inches, or to locomotives used In haullng such trains when 
such cars or locomotives are exclusively used for thei transportation of 
logs." 

But the statement of the claim, in view of the language of the pro- 
viso, discloses its utter futility. The fact that the cars were at the 
time being used for the transportation of logs is not enough. The 
statute excludes only "standard logging cars where the height of such 
car from top of rail to center of coupling does not exceed 25 inches." 
Thèse cars, as noted, were not of that character, but were standard 
flat cars having, as the évidence shows, a height in the respect men- 
tioned of 34 inches. The act makes the one condition as essential to 
the exemption as the other, and it is not for the court to give it a con- 
struction which would defeat the législative intent so plainly and ex- 
plicitly expressed. Assuming, therefore, that the character of use hère 
being made of thèse cars was such as would bring them within the 
category of cars "exclusively used for the transportation of logs," 
within the contemplation of the act (see Spokane, etc., R. R. Co. v. 
United States, 241 U. S. 344, 36 Sup. Ct. 668, 60 L. Ed. 1037, United 
States Suprême Court, June 5, 1916), a thing it is not necessary to dé- 
cide, the lack, in the essential feature pointed out, must necessarily ex- 
clude them from the protection of the proviso. 

[2] 2. The remaining six counts in No. 15897 and the first fiive 
counts in No. 15952 (No. 6 not being involved) fall within one and the 
same category under the défense made. They ail cover the use of 
defective cars, excepting only No. 9 in 15897, which allèges the move- 
ment of a defectively equipped train. For the reason above stated 
it is not essential to specify the character of the varions defects al- 
leged, there being no controversy as to their existence; the défense in- 
volving solely a question of defendant's responsibility therefor by 
reason of the circumstances. Excepting as to the particular equip- 
ment specified in each, ail thèse counts are precisely similar in their 
purport, charging that the défendant on the particular date "permitted 
to be hauled," as alleged in some, or "permitted to be used or hauled," 
as charged in others, "over a part of a through highway of Interstate 
commerce," etc., the particular unit of equipment counted upon. The 
movement of ail the equipment covered by thèse counts at the dates 
alleged was had under and in pursuance of an operating or trafïic 
agreement between the défendant and the Pacific Lumber Company, 
whereby the latter was permitted to use the main line of defendant's 
road between the stations of South Bay and Scotia, a distance of some 



9G8 235 FEDERAL REPORTER 

22 miles, for tlie passing back and forth to and from its mills of the 
trains of the lumber company in the transportation of its products. 
Thèse trains carried no passengers, the lumber company not being a 
common carrier of either passengers or freight, but were made up ex- 
clusively of standard flat cars used in carrying its own output of lum- 
ber. The cars, engines, and other equipment were the property of the 
lumber company, and were operated immediately by its employés, but 
in the movement of its trains over defendant's line they were at ail 
times under the control and direction of the latter's dispatchers and 
operating officiais, and were required to acquaint themselves with the 
time-table issued by the défendant for the government of its own em- 
ployés, and to foUow the rules, orders, and directions contained there- 
in ; and no train of the lumber company could move over defendant's 
line without first receiving authority therefor from defendant's operat- 
ing officiais, but when not on such line were wholly within its own 
control. 

The lumber company maintained its own yards and repair shops, 
and its equipment was not inspected by defendant's operatives, but 
exclusively by its own servants. It ran regularly about two trains a 
day each way over the part of defendant's line covered by the con- 
tract. The defendant's contention is that under thèse facts it is not 
to be held responsible for the defects complained of, its theory being 
that the act in question is intended only for the protection of employés 
of common carriers, and that the provision of section 6, "that any 
such common carrier using any locomotive engine, running any train, 
or hauling or permitting to be hauled or used on its line any car in 
violation of any of the provisions of this act shall be liable," etc., bas 
référence solely to such acts when donc, or permitted to be donc, by 
the carrier on its own road and through its own employés, over whom 
it has control, and does not include acts donc on its line by one over 
whose equipment and employés it has no such control. In this respect 
it is urged : 

The theory of tlie fict and the Intention of Congress was that the railroads 
should be held liable for any fallure to render the employineut of their traln- 
men as safe as possible. In ail the décisions which hâve been rendered under 
this act the railroads dlrectly operating the trains of cars in which the equip- 
ment was found were held liable for the defect, It was their employés who 
were exposed to the risk. 

And it is further said: 

A corporation eau act only through its offlcers, agents, and employés. It 
can prevent détective cars from being hauled only by reason of the diligence 
and care of its employés. When the care and control of the equipment is In 
the hands of anotlïer company, whose employés make up the train, inspect the 
cars, and hâve entire charge of their opération, the flrst comi)any, which mere- 
ly owns the tracks, has not tlie power to prevent the second carrier from 
using defective équipaient. There is nowhere in the act any provision glving 
one carrier the right of control over the employés of another, and the pur- 
pose of the act is not to make one carrier responsible for the dangers to 
vi'hlch another carrier's employés mlght be exposed. 

But this narrow view of the purpose of the act does not accord 
with the construction given it bv the Suprême Court. Johnson v. 
Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 h. Ed. 363. The 
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dangers to be apprehended from defective equipment reach beyond the 
immédiate operatives and employés of a carrier. They include as well 
the safety of the traveling public. While the first considération may 
hâve largely actuated the enactment of the law, the latter was not lost 
sight of by Congress, and the language of the act clearly sustains this 
view. It is sufficiently broad to comprehend both. When Congress 
forbade the "hauling or permitting to be hauled or used" any such de- 
fective equipment, it very evidently intended to exclude any permis- 
sive use in dérogation of the dangers sought to be guarded against, 
not only as to employés, but to the public, and to make the carrier per- 
mitting such use responsible therefor. And certainly there is no hard- 
ship in imposing such responsibility in an instance like the présent. 
It is not the case of one common carrier permitting the use of its lines 
by another carrier equally answerable for a violation of the act, but a 
permission to one not itself subject to the law to employ the same 
dangerous instrumentalities free from any responsibility for their de- 
fective character. For the lumber company, not being a common car- 
rier, is not within the category of those subject to respond for its vio- 
lation. It would hâve been a very reasoriable and proper précaution 
for the défendant in its contract, not only for its own protection but 
that of the public as well, to hâve provided for its right to inspect the 
cars and other equipment of the lumber company, to the end that their 
condition and appliances could be known to it to be such as to conform 
to the law. But it did not do so, and it is invoking no harsh rule to 
say that under such circumstances it should be held responsible for 
the defects complained of. In other words, the circumstances are such 
that, if necessary, the equipment of the lumber company must, for the 
purposes of this act, be deemed the equipment pro hac vice of the 
défendant. Certainly it would be a strong thing to say that responsi- 
bility for the violation of this act could be so readily evaded as by an 
arrangement such as hère shown. 

It is further strenuously urged at considérable length that the verb 
"permit" as employed in the phrase "hauling or permitting to be haul- 
ed," etc., in section 6, is to be construed in accord with the popular and 
common use of the word as implying knowledge of the thing permitted, 
and that accordingly the act should be understood as requiring knowl- 
edge by the carrier "that the cars hauled over its rails are in fact de- 
fective"; in other words, that the statute should be read as if the qual- 
ifying word "knowingly" were inserted therein just before the word 
"permitted." It is sufficient to say in response to this contention, with- 
out following the argument in ail its ramifications or specially noticing 
the citations in its support, that it is definitely met and concluded by 
the authoritative construction heretofore given the statute. St. Louis, 
Iron Mountain Ry. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 
L. Ed. 1061 ; C, B. & Q. Ry. Co. v. United States, 220 U. S. 559, 31 
Sup. Ct. 612, 55 L. Ed. 582. Thèse cases hold that the duty of car- 
riers to exclude the use on their lines of defective equipment is abso- 
lute, and not limited to the exercise of reasonable care for the purpose, 
and that the question of knowledge of such; defects is wholly imma- 
terial ; that, as stated in the last case : 
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Where a statute commanas tllat an act be done or omltted whlch In the 
absence of such statute mlght ha^e been done or omltted wlthout culpabllity, 
ignorance of the fact or state of things contemplated by the statute, it seems, 
wlU not excuse Its violation. 

And statutes of similar purpose hâve received like construction. 
United States v. Oregon-Washington R. R. & Nav. Co. (D. C.) 213 
Fed. 688, affirmed on appeal 223 Fed. 596, 139 C. C. A. 142. And see 
Commonwealth v. Curtis, 9 Allen (Mass.) 266. 

The act is highly remédiai, and should be construed with the degree 
of liberality which will tend to effectuate rather than defeat the in- 
tent of Congress and its beneficent purpose. Johnson v. Southern Pa- 
cific Co., supra. 

In accordance with thèse views, judgment must go for the plain- 
tiff in each case upon the counts involved therein, respeçtively, and 
for its costs. 

Spécial findings, having been requested, may be prepared and pre- 
sented in due course. 



In re LUTZ & SCHRAMM CO., Inc. 

(District Court, W. D. Pennsylvanla. July 24, 1916.) 

No. 7941. 

Banbmtjptct i©=9318(1) — Conthact foh Salk of Accounts — Bnforcement. 

A bankrupt corporation sold a large amount in accounts to petltloner 
under a contract by the terms of whlch petitloner advanced 77 per cent. 
of their face value. They were guaranteed, and to be coUected by bank- 
rupt, and remitted to petltloner, which waa then to pay back the re- 
malnlng 23 per cent., less any shortage, and an attomey's fee and com- 
mission agreed upon. At the time of tiie bankruptcy petltloner had re- 
ceived less than the amount advanced, but stlli retained accounts con- 
slderably exceedlng the différence. Bankrupt's reeelver continued to 
collect the accounts and to retaln the proceeds. Held, that the contract 
was not terminated by the bankruptcy, but should be settled In accord- 
ance with its terms, and that petltloner was entitied to the stipulated 
commission and attomey's fee. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 469; Dec. 
Dlg. .®=j318(1).] 

In Bankruptcy. In the matter of the Lutz & Schramm Company, 
Incorporated, bankrupt. On review of décision of référée allowing 
claim of the Commercial Crédit Company. Affirmed. 

Edmund K. Trent, of Plttsburgh, Pa., for petitiouing créditer. 

Weli & Thorp, of Plttsburgh, Pa., for bankrupt. 

Joseph Stadtfeld, of Plttsburgh, Pa., for claimant. 

James Francis Burke, of Plttsburgh, Pa., for trustée. 

THOMSON, District Judge. William R. Blair, Esq., référée, has 
certified for the opinion of ûie court whether, according to the facts 
and circumstances set forth in the report and opinion of the référée, 
the Commercial Crédit Company is entitied to recover from the es- 
tate of the bankrupt certain compensation and attomey's fées, amount- 
ing to the sum of $7,677.29. 

The case was argued ably and at length by counsel on both sides, 
and elaborate brief s submitted. I hâve considered with much care 

£=3For otber casu ■•• tam* toplc & KEY-NUMBBR In ail Kejr-Numbered DiE^^ta ft Indeiei 
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the report of the référée, the exceptions filed thereto, and the position 
of counsel as elaborated in tiieir oral and written arguments. After 
much examination, I am not convinced tiiat the référée erred in award- 
ing the Crédit Company the amount of its claim. It would serve no 
useful purpose in this opinion to state in détail the terms of the con- 
tract, as they hâve mainly been embodied in the report of the référée. 
Very generally, the case may be stated as follows : 

Under the contract of June 17, 1915, the Commercial Crédit Com- 
pany purchased from Lutz & Schramm accounts receivable amount- 
ing to $278,636.94, upon which they had advanced $206,748.22, of 
which there had been repaid to the Crédit Compan)? $143,943.13, leav- 
ing a balance due the Crédit Company of $62,805.09 on account of 
principal. As thèse accounts were purchased, they were ear-marked 
on the books of the vendor, so that no question is raised as to the 
vahdity of the sale and transfer of the accounts. It appears, further, 
that at the time of the institution of the bankruptcy proceedings on 
September 20, 1915, the Commercial Crédit Company under the con- 
tract was the owner of uncollected book accounts amounting to $132,- 
595.18, on account of which it had advanced principal $62,805.09, and 
charged compensation amounting to $3,554.26, or a total of $66,359.35, 
leaving a balance due Lutz & Schramm Company on said accounts 
of $66,235.83. It also appears that at that time 77 per cent, of the 
face value of the accounts so owned by the claimant was $102,098.28, 
while the Crédit Company in fact had only advanced $66,359.35, leav- 
ing the amount due Lutz & Schramm, over and above the 23 per cent, 
retained under the contract, $35,862.45. 

Correspondence passed and negotiations were had as to the settle- 
ment of the account between the parties. This correspondence was ail 
submitted to the court at the oral argument, and is filed among the 
papers of the case. The correspondence began on September 22d, 
on the appointment of the receiver, by a demand on its part for a 
substantial payment and a statement of how the account stood between 
them. This was followed by a reply by the Crédit Company that they 
would hâve a tabulated list of ail accounts purchased niade up ; that it 
was their invariable rule to at once notify the debtors and take over 
ail accounts direct, but, as there was such a volume of small accounts 
in the case, if they should do this it would probably injure the firm's 
business, which they understood to be solvent, and make reorganiza- 
tion less attractive ; that, if the receiver would agrée to send promptly 
the original checks on ail accounts to them, they would not take the 
collections over, but permit them to be collected as theretofore. It 
was further stated that under the agreement they had the rlght to 
retain any moneys which they then held, on account of breach of war- 
ranties in the agreement, and in view of this they would not care to 
make any more payments on accounts purchased, until there was suf- 
ficient to close the account with the firm, when their interest in ail 
accounts unpaid at that time would cease and such accounts would be 
reassigned. 

This was followed by a number of telegrams and considérable cor- 
respondence, which resulted in a pétition to this court by the Commer- 
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cial Crédit Company for an order on the receiver to turn over to the 
Crédit Company the proceeds of ail accounts purchased by the peti- 
tioner which may come into the hands of the receiver. An answer 
was filed, and a stipulation embodying the status of the account be- 
tween the parties, and thereupon an order was made by the court, di- 
recting that the receiver pay to the Commercial Crédit Company the 
sum of $62,805.09, being the amount of principal due to it at the time 
of the bankruptcy. It was further ordered that the sum of $8,000 
be held to meet the claim of the petitioner for compensation and at- 
torney's fées. Under the stipulation it was agreed that the compensa- 
tion due to the Crédit Company up to September 20, 1915, amounted 
to the sum of $3,554.26, and that the compensation estimate accord- 
ing to the terms of the contract, from September 20, 1915, to Novem- 
ber 20, 1915, amounts to $3,123.03, in addition to which the claim of 
$1,000 for attorney's fées is made. 

There is no objection to the first claim — the last two being objected 
to on the ground that the receiver never accepted the said contract, 
and is not bound by its terms for any period subséquent to its appoint- 
ment; that the Crédit Company did not fulfill the provisions of its 
contract, and therefore can claim no compensation subséquent to the 
appointment of the receiver; and that the delay in the payment of 
the principal sum owing to the Crédit Company was due to the négli- 
gence of the said company in failing to pursue its légal remédies and 
in failing to submit to the receiver in proper form the amount of its 
claim. While the compensation claimed may seem large for the serv- 
ice rendered, it is the compensation provided for in the contract. The 
question of usury cannot arise, as under the ninth clause of the con- 
tract its provisions are to be construed and interpreted under the laws 
of the State of Delaware, and in that state under such contracts the 
parties may charge "such amounts as may be agreed upon by the re- 
spective parties." 

The court's duty is in no sensé to revise the contract, but to give it ef- 
fect according to its terms. Santa Fé Ry. Co. v. Grant, 228 U. S. 177, 
33 Sup. Ct. 474, 57 L. Ed. 787. Under the terms of the contract, the 
Crédit Company was the absolute owner of the accounts. They had 
been duly transferred to that company. Seventy-seven per cent, of 
the net face value was to be paid in cash when the accounts were ac- 
cepted, and the remaining 23 per cent., less charges, upon payment 
of the accounts to the vendor. The vendor was made the collecting 
agent of the vendee and it was its duty to collect the bills and pay 
them over to the Crédit Company. It is true that at the time of the 
bankruptcy proceedings, the Crédit Company owed a balance of over 
$35,000 on account of the 77 per cent. ; but it is also true that at that 
time under the terms of the contract there was a very large balance 
due to the Crédit Company which was afterwards adjudicated by the 
court in its favor. It is also true that Lutz & Schramm had by the 
fifth clause of the contract warranted that the — ■ 

"first party and each debtor named in an account Is solvent and wUl remain 
so untll inaturity thereof ; tliere will be no suspension of business, request 
for gênerai extension, bankruptcy pétition, nor any act amounting to a busi- 
ness faîlure by or against first party or any debtor." 
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When proceedings in bankruptcy had started against Lutz & 
Schramm, it could not be expected that the Crédit Company would pay 
the balance it owed to the receiver when the estate was at that time 
indebted to it in a very much larger amount. The contract provided 
that: 

"Elther party hère shall hâve the right at aiiy time to cancel this agree- 
ment as to future transactions." 

This, it will be observed, related to future transactions alone. So 
far as the accounts already purchased were concerned, their status 
was definitely fixed. As to them the receiver would hâve had no power 
to cancel the contract or strike down the rights of the purchaser there- 
under. When the receiver took possession of the assets, it found that 
certain accounts had been duly sold and assigned on the books of the 
bankrupt to the Crédit Company, and were duly earmarked as their 
property. With knowledge of this fact, the receiver subsequently re- 
ceived into its hands funds belonging to the Crédit Company on ac- 
count of the accounts so assigned. Thèse funds belonged to the Crédit 
Company. The moving considération for the purchase of the accounts 
was the compensation to which the company was entitled. It is, no 
doubt, true that the contract contemplated a going concern, and would 
naturally terminate so far as future purchases of accounts are con- 
cerned; but the money which is now claimed as compensation is for 
accounts that were already purchased prior to the bankruptcy proceed- 
ings. And under the authority of the court the receiver continued the 
opération of the business of the bankrupt concern in order to pre- 
seirve its good will. In connection therewith, it collected the accounts 
which had been sold to the Crédit Company. If that be material, to 
that extent at least the receiver affirmed the contract pro tanto. The 
collection of the accounts by them was for the benefit of the bank- 
rupt estate, so as not to interfère with the préservation of the good 
will. 

The receiver represents the estate of Lutz & Schramm, and its rights 
are no broader than those of the bankrupt. The bankrupt and its re- 
ceiver must at ail times hâve been in possession of the information 
necessary to détermine the amount due the company and the rights of 
the parties in the premises. The amount of compensation depended 
upon the time of payment. Under ail the circumstances of the case, I 
can see no légal reason why the claimant is not entitled to the com- 
pensation provided in the contract. As the contract provides for at- 
torney's fées, and the amount charged is not claimed to be out of pro- 
portion to the services rendered, I am also of opinion that this claim 
should be allowed. 

The report of the référée is therefore affirmed. 



974 235 FEDERAL REPORTEE 

In re MASON-SEAMAN TRANSP. CO. 
(District Court, S. D. New' York. September 30, 1916.) 

1. Bankruptcy ©=>92 — Pétition — Sufpiciency. 

A motion to dismiss Is the proper means to test the sufficlency of a 
pétition in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 107, 108, 
133-136 ; Dec. Dlg. <S=>92.] 

2. Bankruptcy <g=>92— Motion to Dismiss — Lâches. 

A motion to dismissi a pétition in bankruptcy will not be denled on 
ttie ground of lâches, though an answer had been flled and the case 
noticed before the référée, where there had been no hearing and the 
case had only recently corne to issue ; it appearing that when the matter 
came up before the référée, counsel for the alleged bankrupt then moved 
for a dismissal of the pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 107, 108, 
133-136; Dec. Dig. <Ê=92.] 

3. Bankruptcy iê=>92— Motion to Dismiss — Notice to Cbeditors. 

Under Bankruptcy Act July 1, 1898, c. 541, § 59g, 30 Stat. 561 (Comp. 
St. 1913, § 9643), provlding that a voluntary or Involuntary pétition shall 
not be dismissed by the petitioners, or by consente of the parties until 
after notice to the credltors, and that the court shall, before entering au 
application for dismissal, require the bankrupt to flle a list of credltors, 
to whom notice shall be sent, thé hearing belng delayed for a reasonable 
time to allow them an opportunity to be heard, notice of motion to 
dismiss need not be served on ail the credltors, where it was opposed 
by the petitionlng creditors, who were few in number and were not 
joined by the vast majority of the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 107, 108, 
183-136 ; Dec. Dig. <©=>92.] 

4. Bankruptcy ®=»81(4)— Pétition — Sufficiency. 

A pétition in bankruptcy, alleglng that the bankrupt had made pay- 
ments in unknown amounts to unknown creditors within four months 
precedlng the fiUng of the pétition, which operated as préférences, and 
that the bankrupt had made payments to a named bank In excess of 
$5,000, the exact amount of whlch was unknown, wlth intent to prefer 
such créditer, is insufficient, not apprizing the bankrupt of what conten- 
tion it should meet, and it being possible that the payments dld not 
constitute acts of bankruptcy, and tbe pétition is particularly vulnérable 
to attack where a receiver had been appointed for the bankrupt and 
was conducting its business for the benefit of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 59, 118; 
Dec. Dig. <®=>81(4).] 

; In Bankruptcy. In the matter of the alleged bankruptcy of the 
Mason-Seaman Transportation Company. On motion to dismiss. Mo- 
tion granted. , 

Henry B. Twombly, of New York City, for Mason-Seaman Transp. 
Co. 

William Lesser and James B. Stephens, both of New York City, for 
petitioning creditors. 

MANTON, District Judge. This is an application by the alleged 
bankrupt for a dismissal of the pétition fîled against it on the 30th of 
May, 1916. On the 31st of March, 1916, in a creditors' action, a 

®=»For otlier cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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bill of complaint was filed in this court against the Mason-Seaman 
Transportation Company, and on said date an order and decree of this 
court was made, appointing two receivers, with full powers to admin- 
ister ail the property of said company, which they are now engaged in 
doing. Its business is operating taxicabs in the city of New York. 
One of the receivers appointed was a man of expérience, who had for- 
merly been associated in the opération of the business. The other re- 
ceiver was appointed by the court as the "ear of the court." Subse- 
quently a foreclosure action was brought by the Columbia Trust Com- 
pany and participated in by the Empire Trust Company, and the same 
receivers were appointed in said action. A sufficient bond has been 
given by the receivers which indemnifies the creditors from loss 
through the receivers, and it would seem that the full protection has 
thus been accorded the creditors. Two months later three petitioning 
creditors, having an aggregate claim of $1,315, put of a list of cred- 
itors representing about $200,000, filed this pétition in bankruptcy. 
Thèse petitioning creditors represented about one-third of 1 per cent, 
of the total amount. The pétition allèges: 

"And petltioners further represent that the said alleged bankrupt Is In- 
solvent, and that withln four months next preceding the date of flUng this 
pétition the said alleged bankrupt commltted acts of bankruptcy while so 
insolvent as folio ws: Durlng said period said alleged bankrupt paid to cer- 
tain creditors whose names are unknown to petitioners certain sums In cash 
and by check, the amounts of which are unknown to petitioners, in settle- 
ment or on account of antécédent indebtedness, wlth Intent to prefer such 
creditors over and above other creditors of the same class. During said 
period said alleged bankrupt paid to the Broadway Trust Company, and 
other persons or parties whose names are unknown to your petitioners, but 
being parties who held certain notes or obligations of the above-named al- 
leged bankrupt, the particulars of which are unknown to your petltioners, 
certain sums of money, amounting to the sum of $5,000 and upwards, the 
exact amount of which your petitioners hâve been unable to ascertain in 
settlement of said notes and obligations of said alleged bankrupt, with in- 
tent to prefer the holders of said notes and obligations over and above other 
creditors of the same class, and also with Intent on the part of said alleged 
bankrupt corporation to prefer William H. Barnard and J. W. Salisbury over 
and above other creditors of the same class, being, respectively, the président 
and treasurer of said alleged bankrupt corporation, who, at the time of said 
payments, were the indorsers or guarantors of said notes and obligations, and 
who, by the payment thereof to the holders thereof, were relieved from liabili- 
ty thereunder." 

An answer has been filed in which the foregoing allégations are de- 
nied. 

[1-3] This motion to dismiss seems to be the proper remedy. Mat- 
ter of Mary Jones (D. C.) 209 Fed. 717, 31 Am. Bankr. Rep. 693. But 
!t is urged on behalf of the petitioners that this application is late, and 
the right to make it has been waived by the alleged bankrupt. In sup- 
port of this claim counsel cite In re Walter R. Cliffe (D. C.) 94 Fed. 
354, and In re Rosenblatt, 193 Fed. 638, 113 C. C. A. 506, 28 Am. 
Bankr. Rep. 401. 

In the first case, an answer was interposed, and there was a trial 
of the issues, after which a motion to dismiss was made. The court 
held the motion late and the petitioner guilty of lâches. In the case 
at bar the case is but recently at issue, and while it was noticed be- 
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fore the référée în bankruptcy, there hâve been no hearings. In fact, 
counsel for the alleged bankrupt did move, when the matter came 
up before the référée, to dismiss the pétition, and it was not heard 
for the reason that the référée stated that he was without jurisdiction 
to hear it, and has resilltèd in this application. Section 59 — G of the 
Bankruptcy Act as amended in 1910 provides : 

"A voluntary or involuntary pétition should not be dismissed by the petl- 
tioner or petltioners or by consent of parties until after notice to the credi- 
tors, and to that end the court shall, before enterlng an application for dis- 
missal, requlre the bankrupt to file a list, under oath, of ail hls credltors, 
witli their addresses, and shall cause notice to be sent to ail such créditera 
of the pendency of such application, and shall delay the hearing thereon for 
a, reasonable time to allovv ail credltors and parties in interest opportunity 
to be heard." 

In the Rpsenblatt matter, Judge Lacombe said : 

"At about the time demurrers were filed the bankrupts gave notice of mo- 
tion to dismiss the proceedings, and coniplled strlctly wltli the provisions of 
this section requiring notice of such application to be given ail credltors." 

I do not think that the Circuit Court of Appeals intended to hold 
that under this provision of the Bankruptcy Act it was requisite for 
the alleged bankrupt to serve notice of this application upon ail the 
credltors. The appHcation in the Rosenblatt Case was practically upon 
the consent of ail the credltors. The court said: 

"At the hearing it appeared that the total indebtedness * ♦ * was In 
round numbers 5!69O,0Ob, owing to 101 credltors. Seventy credltors whose 
claims amounted to $22,000 were secured. Only 4 credltors, exclusive of 
Phillips, ha.d failed to consent to the dlsmissal, their claims aggregating 
$3,668.44. Of thèse 4 2 had attached crédit balances in certain banks in 
Europe subséquent to the filing of the pétition, and accordingly could not come 
into the bankruptcy proceedings without surrendering their préférences. 
The 2 remaining nonassenting credltors (their claims amounted to $239.71) 
appeared at the hearing and consented to the dlsmissal. This left Phillips, 
with a disputed claim, standing alone. There were no longer 3 bona flde 
credltors whose claims amounted to $500 Insisting on the prosecution of bank- 
ruptcy proceedings." 

Apparently the dismissal was practically on consent of the parties, 
including the petitioning credltors and alleged bankrupt, and made it 
necessary within section 59 — G of the Bankruptcy Act to serve no- 
tice of application on ail the credltors. 

In the présent case, however, there is neither an application by the 
petitioner for the dismissal nor is there the consent of any of the 
parties, and the application is opposed by the petitioning créditer. As 
I read this section, under thèse circumstances, I think that notice of 
this application, served upon the petitioning credltors, who bave ap- 
peared in the proceeding, is sufficient, and I, theref ore, find against 
the claim of the petitioning treditor s that notice should be served up- 
on ail the credltors ùf the alleged bankrupt. 

[4] The question is therefore presented whether the statements 
in the foregoing pétition are sufficient under the authorities to require 
the alleged bankrupt to ahswèr; or whether the pétition as filed is 
insufficient. As the pétition stands, the allégations are whoUy indefi- 
nite as to time, place, and circumstances of the payments made to 
the Broadway Trust Company; No statement is made as to the exact 
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amount of the notes of the Broadway Trust Company, except the 
amount alleged to hâve been paid is stated as "$5,000 and upwards." 
No facts are stated which would definitely appraise the bankrupt what 
he is required to answer. For example, any payment to the trust Com- 
pany would be légal if made within four months, and even, with 
knowledge on the part of the trust company of the insolvency of the 
bankrupt, if payments were made out of the funds of the company 
in the hands of the trust company regularly deposited in a deposit 
account. Amer. Bank & Trust Co. v. Coppard, 227 Fed. 597, 142 C. 
C. A. 229. Payment may be made for money borrowed in order to 
keep the company in business, or for current rent, neither of which 
would constitute an act of bankruptcy. In re Perlhefter (D. C.) 177 
Fed. 299 ; In re Barrett, 6 Am. Bankr. Rep. 199. 

In re Blumberg (D. C.) 133 Fed. 845, 13 Am. Bankr. Rep. 343, the 
pétition read that: 

"The said Louis Blumberg, trading as L. Blumberg & Co., whlle insolvent, 
witbln four months next pieceding the date of this pétition, committed au 
act of bankruptcy, and that durlug the months of August and September, 
1904, he transferred, while insolvent, some of the moneys recelved by him 
from the improper sale of said merchandise unto the Tradesmen's National 
Bank of the City of Philadelphia, with intent to prêter said bank, and the 
Indorsers and makers of promissory notes held by the bank, and relieve them 
from further liabllity to said bank over and above his other creditors." 

Upon demurrer this pétition was held insufificient. The court said : 

"I thlnk, also, that the facts concerning the payments to the Trades- 
men's National Bank should be set out more speclflcally. As the pétition 
stands, no amount Is named, nor is it even averred, except by inferenee, that 
the payments were made upon the bankrupt's promissory notes, to say 
nothlng of the vagueness of the référence to 'the indorsers and makers of 
promissory notes held by said bank,' whom the bankrupt is charged with 
intendlng to piefer." 

General averments as to acts of bankruptcy are not sufficient. In 
re Rosenblatt, 193 Fed. 638, 113 C. C. A. 506, 28 Am. Bankr. Rep. 
401; In re Comdon, 209 Fed. 800, 126 C. C. A. 524, 31 Am. Bankr. 
Rep. 754; In re Haàin (D. C.) 199 Fed. 806, 28 Am. Bankr. Rep. 708; 
In re Pressed Steel Goods Co. (D. C.) 193 Fed. 811, 27 Am. Bankr. 
Rep. 44. 

The court has permitted a continuance of this business by the re- 
ceiver, and we must assume that this is for the beneiît of the creditors. 
An adjudication in bankruptcy would add expense to the estate and 
confusion to the carrying on of the business. I think this inadvisable 
in the absence of a clear and definite statement of acts of bankruptcy 
which would give the creditors an adjudication in bankruptcy as a 
matter of right. The petitioners stand upon their pétition, and do 
not ask for leave to amend, so therefore leave to amend is not granted 

The motion to dismiss the pétition is granted. 
235 F.— 62 
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LUTZ et al. v. CITY OF NEW ORLEANS. 

(District Court, E. D. Louisiana. May 29, 1916.) 

No. 15456. 

1. Courts <S=»322(2) — Fédéral Courts — Jurisdiction. 

Where a verifled bill alleged aiversity of citizensliip and that fhe 
amount involved as to eaeli plaintifC exceeded $3,000, the fédéral dis- 
trict court must, no counter affidavit having been offered, be deemed to 
hâve jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 878, 879 ; Dec. Dig. 
<S=>322(2).] 

2. Courts '®=365 — Précédents— State Courts. 

Tlie décision of a state court construing a local municipal ordinance 
must be followed by the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971; Dec. Dig. <g=365.] 

3. Municipal Corporations ®=5703(1) — Régulations — Discrimination. 

A New Orléans ordinance, requiring the operators of jitney busses and 
Street cars to furnish a surety bond in the sum of $5,000 for each vehicle 
opérated, is not invalid as being a discrimination in favor of street car 
companles, though the protection afforded by the bond is, in view of the 
larger number of passengers carried by street cars, less than In the 
case of jitney busses. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1509; Dec, Dig. <S=>703(1).] 

4. OoNSTiTUTioNAL Law ®=s>274 — RiGHTS or Citizen — Fouhteenth Amend- 

MENT. 

Const. Amend. 14, does not create any right la citizens to use public 
property, as streets, in défiance of the state laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 726 ; 
Dec. Dig. ©=5274.] 

5. Municipal Corporations <®=»703(1) — Streets — Régulation — Oommon 

Cabbiees. 

A munlcipality may regulate the use of streets by common carriers, 
no one having a vested right to use them for that purpose ; and, as abso- 
lute Uability for injuries may be Imposed, hence an ordinance, requiring 
a common carrier by jitney busses to furnish a bond of $5,000 for each 
vehicle operated, for the protection of passengers or persons injured, is 
not invalid. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. S 
1509 ; Dec. Dig. <S=»703(1).] 

6. Municipal Corporations <®=»703(1) — Streets — Police Power. 

Under its police power, a city may require those operating jitney busses 
as common carriers of passengers to furnish a surety bond in the sum 
of $5,000 for the protection of any one injured, for the requirement of 
the bond necessarily tends to promote the public safety by requiring the 
carrier to exercise greater care. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. § 
1509; Dec. Dig. <©=»703(1).] 

7. Municipal Corporations ®=>703(1) — Streets — Bonds — Surety Bonds. 

In view of the greater desirabillty of a corporate surety, a municipal 
ordinance, requiring coiiimou carriers using the streets to furnish bonds 
for the protection of those who might be injured, signed by a surety 

€s>For otter cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Index ;s 
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Company, Is not invalid because of that requirement, particularly where 
those objecting dld not show they eould hâve obtalned Individual sureties. 
[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
1309; Dec. Dlg. (S=»703(l).] 

8. Tbeaties <S=8 — Treaty Rights — Nature of Treatt Rights. 

It Is settled that the rights of property protected by a treaty are such 
as are capable of a. sale or transfer, and not such as are purely Personal, 
as the right to operate a jitney bus, as a common carrier, on the streets 
of a rounicipality. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 8; Dec. Dig. 
<S=>8.] 

In Equity. Bill by Félix Lutz and others against the City of New 
Orléans. Application for preliminary injunction. Application denied. 

C. C. Friedrichs and Harold A. Moise, both of New Orléans, La., 
for plaintiffs. 

I. D. Moore, City Atty., Jno. J. Reilley, Asst. City Atty., and J. F. 
C. Waldo, Asst. City Atty., ail of New Orléans, La., for défendant. 

FOSTER, District Judge. This is a suit to enjoin the city of New 
Orléans from putting into opération certain provisions of Ordinance 
2346 adopted by the commission council April 27, 1915, for the pur- 
pose of regulating what are popularly known as "jitneys," the term 
being used to designate an automobile carrying passengers for five cent 
fares, very much the same as the ancient omnibus. 

The material facts, set out in the bill and either admitted by the 
answer or not rebutted, are thèse : Plaintifïs are each the owner of an 
automobile personally operated by him in the transportation of pas- 
sengers for a uniform fare over designated routes in the city of New 
Orléans. They hâve paid for, and hâve received, licenses from the 
city to so operate for the year 1916, and hâve complied with ail the 
provisions of the said city ordinance except section 2 thereof, which 
provides that no one shall operate an automobile, as is being donc 
by the plaintifïs, without first having filed with the commissioner of 
public safety a bond, executed by a surety company authorized to do 
business in the state of Louisiana, in the sum of $5,000 for each vehi- 
cle operated, payable to the city of New Orléans, for the benefit of any 
person who may be damaged in his person or property by the fault 
of the automobile operator. The section further requires the bond to 
be approved by the commission council, and by section 3 of the ordi- 
nance a failure to comply with the ordinance is made punishable by a 
fine of not less than $10 or more than $25, or imprisonment for not 
more than 30 days, or both, and each day's violation is declared a 
separate offense. It is impossible for the plaintiffs to comply with 
the provisions of section 2, because no surety company will exécute the 
bond required unless the principal deposits with it $5,000 in cash, 
or collatéral security, and they are unable to make such deposit. 

Upon thèse facts the plaintiffs complain and say that the said sec- 
tion of the ordinance violâtes section 1 of the Foùrteenth Amendment 
of the Constitution of the United States, in that it deprives them of 

@^£^ other cases see same topic & KEÎ-NUMBER in ail Key-Numbered Digests & Indexe» 
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liberty and property without due process of law, and deprives them of 
the equal protection of the law. 

[1] The answer of the city challenges the jurisdiction of the court. 
The bill allèges the amount as to each plaintiff exceeds $3,500, based 
on the destruction of his business, to say nothing of the fines that may 
be imposed, and, in addition to the fédéral questions presented, shows 
diversity of citizenship. A case of jurisdiction is thereby made out, 
the bill is sworn to, and no counter affidavit has been ofïered. For the 
purposes of this application I must assume the court has jurisdiction. 

[2] The plaintiff s complain only of section 2 of the ordinance. As 
to this they contend that the city cannot require a bond at ail as a 
condition précèdent to their doing business; that if the bond can be 
required, the city cannot restrict plaintiffs to the sélection of a surety 
Company to sign it; that the amount of $5,000 is excessive, and should 
a bond be furnished complying in every respect with the ordinance, 
it may be arbitrarily rejected by the council. 

In the case of the City of New Orléans v. Hoa Le Blanc, 71 South. 
248, the Suprême Court of Louisiana considered the very questions 
hère presented, and held that the city has the right to impose conditions 
on a common carrier for hire using the street of New Orléans, such 
as the plaintiffs, and also that the commission council cannot arbitrarily 
reject a bond complying with the ordinance. To this extent, at least, 
I am bound to follow that décision. The court also held the provisions 
of the ordinance to be in every respect necessary and reasonable and a 
valid exercise of the police power of the city. The décision is per- 
suasive on the other points involved, and is entitled to great weight 
as construing the local law, notwithstanding it was rendered by a 
divided court. And it does not stand alone, as other courts of high 
authority hâve exprès sed similar views in construing other ordinances 
of the same ténor. See Nolen v. Riechman (D. C.) 225 Fed. 812 ; Ex 
parte Cardinal, 170 Cal. 519, 150 Pac. 348, L. R, A. 1915F, 850; Greene 
v. San Antonio (Tex. Civ. App.) 178 S. W. 6; Ex parte Sullivan (Tex. 
Cr. App.) 178 S. W. 537; State ex rel. Ryals v. Memphis (Tenu.) 
179 S. W. 635 ; Ex parte Dickey (W. Va.) 85 S. E. 781, L. R. A. 
1915F, 840. 

Considering the Le Blanc Case, supra, the only questions left open 
for décision by this court are whether the ordinance: (a) Deprives 
plaintiffs of the equal protection of the laws ; (b) is confiscatory of 
the plaintiffs' property; and (c) dénies them liberty of contract. 

[3] The first question may be easily disposed of. It is contended 
that the purpose of the ordinance is to discriminate against the jitneys 
in favor of the street cars. Various provisions of the ordinance are 
pointed out as sustaining this, but plaintiffs are not complaining of 
the whole ordinance. The bill allèges compliance by them with every 
part of the ordinance except section 2, and this section imposes exactly 
the same burden on ail. While it may be easier for the street cars to 
comply with the ordinance than for plaintiffs to do so, and by a mathe- 
matical calculation it may be shown that the security required is more 
for each passenger carried: in the case of the Jitneys, thèse facts would 
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îiot make the provision so unequal as to deprive plaintiffs of their con- 
stitutional rights in this regard. 

[4-6] Is the provision requiring a bond signed by a surety company 
so unreasonable as to be confiscatory of plaintiffs' property in violation 
of the Constitution of the United States ? As to this it is at once évi- 
dent the only property plaintiffs could be deprived of is the right to 
use the streets as common carriers, Plaintiffs hâve paid their licenses 
for the current year, but, even if thèse licenses could not be, in effect, 
revoked by subséquent législation, it suffices to say they were 
issued after the adoption of the ordinance. Plaintiffs, however, do 
not prétend to hâve a franchise to use the streets, but rely upon their 
gênerai rights as inhabitants of the city. It is settled that the Four- 
teenth Amendment does not create any right in a citizen to use the 
public property in défiance of the laws of the state. Davis v. Massa- 
chusetts, 167 U. S. 43, 17 Sup. Ct. 731, 42 L. Ed. 71. No one has 
the vested right to make the use of the streets of the city the basis of 
his business, such as a common carrier, regardless of what may be 
his rights as a citizen to otherwise use them. Statutes regulating com- 
mon carriers may go to great lengths without being confiscatory. Rates 
and schedules may be regulated, and the absolute liability of insurers, 
regardless of négligence, may be imposed. See Clark v. Russell, 97 
Fed. 900, 38 C. C. A. 541, and authorities there cited. Considering 
the financial irresponsibility of plaintiffs alleged in the bill and the dan- 
gerous nature of the business as shovvn by the tabulated statement of 
accidents filed, the requirement of a bond to indemnify passengers and 
others who may be injured by the carelessness of the jitney operator 
is well in line with other statutes for the protection of passengers such 
as those referred to. Aside from thèse considérations the city con- 
tends for the validity of the ordinance as an exercise of its police pow- 
er. In answer it is urged by the plaintiffs that the giving of bond 
would not tend to promote the safety of either the passengers or the 
public. The same objection was urged with regard to the fédéral 
Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1913, §§ 8657-8665]), but the Suprême Court held that 
any measure that would impel the carrier to avoid or prevent négli- 
gent acts would be a proper régulation of commerce. See Second Em- 
ployers' Liability Cases, 223 U. S. pp. 50, 51, 32 Sup. Ct. 169, 56 L. 
Ed. 327, 38 L. R. A. (N. S.) 44. The same reasoning applies hère. 
There can be no doubt that the saf e opération of an automobile dé- 
pends largely on the caution, skill and responsibility of its driver. Any 
measure that will tend to secure careful, compétent men as drivers 
of jitneys will promote the safety of passengers and the gênerai public. 
It is at once apparent that the requirement of a bond would hâve this 
effect. No one would be wilHng to become surety for a reckless or 
incompétent driver, and the fact that he was under bond, with his re- 
sponsibility fixed, would, of itself, make the driver more careful. It 
would appear, there fore, that the city could proper ly require the giv- 
ing of a bond in the reasonable exercise of its police power. 

[7] Does the requirement that the bond be signed by a surety com- 
pany violate plaintiffs' liberty of contract? Assuredly not. It is showa 
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that a number of surety companies are authorized to do business in the 
State. It is not shown they exact exorbitant fées, or that the plain- 
tiffs could procure personal surety on a better basis or at ail. The only 
reason plaintiffs cannot procure the surety bonds in compHance with 
the ordinance is because they cannot deposit cash or collatéral equal 
to the amount of the bond. Personal surety might make the same re- 
quirement. In any event the contrary is neither alleged or proved. 
Considering the greater desirability of corporate surety in any case, 
a superiority sometimes recognized by the law itself (see Bankrupt Act 
[Act July 1, 1898, c. 541, § 50, 30 Stat. 558 (Comp. St. 1913, § 9634)] 
bonds of trustées and référées), it can hardly be said that the provi- 
sion that the bond must be signed by a surety company is more onerous 
than would be a requirement of personal surety of equal responsibility. 

[8] It remains to be noticed that the plaintiffs set up the violation 
of certain indefinite treaty rights. This point has not been pressed in 
argument, but could not be material, as it is settled that the rights 
of property protected by treaty are such as are capable of sale or 
transfer, and are not such as are purely personal. Chinese Exclusion 
Case, 130 U S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068. 

It is plain in this case that plaintiffs cannot do business in compli- 
ance with the ordinance merely because of their financial condition. 
The same resuit might foUow if the city required any one doing the 
jitney business to operate a certain kind of automobile costing more 
than $5,000, or made some other provision as to the character of the 
service, and it cannot be said that such a requirement would be beyond 
the powers of the commission council, or would operate to deprive 
plaintiffs of their constitutional privilèges. 

The application for a preliminary injunction will be denied. 



HENGST V. JOHN B. CARTER 00. 

(District Court, D. New Jersey. September 18, 1916.) 

OoNTEACTS <g=231(l) — Construction — "Reasonable Value" of Used Machin- 

ERY. 

Complainant was einployed by défendant, wlilch was a railroad con- 
tracting company, as manager of tlie work under a construction contract, 
and was to receive a mpnthly salaxy and on completlon of the contract a 
share of the net profits. Thèse were to be ascertalned by eharglng to 
the work, in addition to the usual expendltures, the value of the plant, etc., 
used, whlch at the end of the work were to be credited back at their rea- 
sonable value to be agreed upon by the parties. Thèse, in fact, belonged to 
défendant. After the contract was completed, a settlement was made, and 
two other jobs were taken and performed under the contract. Held, in a 
suit for accourit under the last contract, that the "reasonable value" of 
the plant at the couipletion of the work was not what it might brlng at a 
sale as secondhand equii)ment, but Its utility value to one who, llke défend- 
ant, made use of It, and that as the parties in settlement under the two 
precedîng contracts had agreed that such value was cost, less déprécia- 
tion from use, such basis would be adopted by the court. Also, held, that 
défendant was not entitled to charge against the work interest on the 

©=;>For other cases see same topic & KEY-NUMBÈR in aU Key-Numbered Dlgests & Indexe» 
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capital Invested or the salary of Its président; there being no proviaioa 
therefor In the contract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §f 1(H6, 1047, 
1048-1050, 1052 ; Dec. Dlg. <S=>231(1). 

For other définitions, see Words and Phrases, Second Séries, Kèason- 
able Value.] 

In Equity. Suit by Robert Graham Hengst against the John B, 
Carter Company. On exceptions to master's report. Confirmed." 

Lindabury, Depue & Faulks and J. Edward Ashmead, ail of Newark, 
N. J., for plaintiff. 

Collins & Corbin, of Jersey City, N. J., for défendant 

RELLSTAB, District Judge. This is a suit for an accounting. On 
February 27, 1909, the plaintiff and the défendant enter ed into a writ- 
ten agreement, whereby the former became the manager of the latter 
in carrying on certain work in connection with the construction of the 
lailway of the Lake Erie & Pittsburg Railway Company. A summary 
of the provisions of the contract, pertinent to the présent controversy, 
is as foUows : The plaintiff was to receive monthly the sum of $250 as 
an advance, together with his necessary traveling expenses in connec- 
tion with said employment. On completion of said contract and pay- 
ment to the défendant of the amount due it for said work, an account- 
ing to ascertain the profits of such construction work was to be had, 
and, after deducting said monthly advances and other obligations ow- 
ing by plaintiff to défendant, the latter was to pay the former one- 
third of said profits. In ascertaining said profits, tiie contract was to 
be debited with ail machinery, tools, supplies, plant, and other articles 
purchased by the défendant for said work, and said contract was to 
be credited with ail payments made on account of the sale of any of 
said machinery, etc. The plant was not to be considered as a perma- 
nent investment of the défendant, but as an expense on account of such 
work, and in ascertaining said profits the parties were to "agrée upon 
the reasonable value of the plant." The défendant was to endeavor 
to secure work to keep said plant continuously employed, in which 
event said contract was to cover such new work. Each new contract 
was to "be charged with the reasonable value of the plant as the same 
may hâve been fixed on completion of the preceding contract." If 
plaintiff abandoned the work before its completion, said monthly pay- 
ments were to be full payment of his services; but, in the event of 
his death or disablement prior to said completion, he or his heirs, etc., 
were to receive one-third of the accumulated profits "to be computed 
as near as may be to the date of his death or disability, after deduct- 
ing therefrom so much of the monthly advances of two hundred fifty 
dollars ($250.00) and any other obligations then owing by the second 
party (plaintiff) to the construction company (défendant)." 

Two other pièces of construction work were secured, and said con- 
tract was extended to cover them. The first of thèse additional con- 
structions was for the Chicago, Burlington & Quincy Railroad, and 
the second for the Cincinnati, Hamilton & Dayton Railroad. The 
extension of said contract over the first of thèse additional works was 
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accomplished by correspondence withoiit any change of ternis. In ex- 
tending said contract to the last construction, a supplemental agree- 
ment, dated March 21, 1910, was entered into, a summary of the perti- 
nent provisions of which is as follows : If, on completion of said work 
and the rendition of the final accounting, the défendant shall hâve se- 
cured other work upon which to use said plant, and the plaintif! shall 
désire to continue in defendant's service and enter upon such work, he 
shah be credited upon the defendant's books with the amount earned 
by him on said work, less advances made to him and his obhgations 
to the défendant; that so long as said employment continued the 
amount carried by him, less said advances, should remain with the 
défendant "on plant account until such time as the parties mutually 
agrée"; the monthly advances were increased to $300, and, if amount 
earned by plaintifï did not amount to said advances, the plaintif! on 
demand was to repay the différence to the défendant. 

The plaintifï continued in the defendant's employment until the con- 
struction work in said three contracta was finished, and, upon their 
failure to agrée as to the results of the last work, the présent suit was 
instituted to recover alleged profits of $22,159.53. The défendant an- 
swered that the last construction had resulted in a loss to an amount 
in excess of $30,000 and sought by counterclaim to recover the ad- 
vances made to plaintifï during the progress of the work. On référ- 
ence the master found that there was due the plaintifï the sum of $20,- 
917.67, with interest from April 1, 1913. Both parties filed exceptions 
to the master's report. The main controversies raised by thèse excep- 
tions are over the interest claimed by the défendant on the capital in- 
vested by it in furthering said work, the payment by it of certain sal- 
aries, and the value of the plant on hand when the work on the Cin- 
cinnati, Hamilton & Dayton contract was completed. 

The plaintifï contends that "the reasonable value of the plant" means 
that the several items making up the plant used should be valued at 
their fair worth to the owner, that the cost less dépréciation was the 
valuation adopted by the parties upon the termination of the previous 
jobs, and that in the présent accounting the valuation pf plant should 
be made on the same basis. The défendant contends that "reasonable 
value" means raarket value, and that, as at the conclusion of such con- 
struction work the plant was "secondhand," market value means "the 
fair selling value as secondhand materials." 

The master adopted the plaintifï' s theory of valuation. I agrée 
with the master. If the business relations between thèse parties had 
ended with th.ç completion of the work which called the fîrst contract 
into being, and the parties had failed to agrée upon the meaning of 
the term "reasonable value," I should be loath to accept the interpré- 
tation suggested by the défendant, in view of the fact that it was in 
the construction business generally and continued therein after the con- 
tractual relations between it and the plaintifï ceased, and had use for 
that kind o£ material. The price at which property is bid in at pub- 
lie sale is no criterion of value. Martinett v. Maczkewicz,. 59 N. J. 
Law, 11, 35 Atl. 662; Holcombe v. Trenton White City Co., 80 N. J. 
Eq. 122, 82 Atl. 618, afihrmed 82 N. J. Eq. 364, 91 Atl. 1069; In re 
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Mary E. McAusland, 235 Fed. 173. And the price that a dealer in 
or user of secondhand material is willing to give for it is usually as 
misleading as a test of its value. But the question of interpreting the 
"reasonable value" cornes before the court in a less restricted form. 
The business relations of the parties did not end with the completion 
of the work specifically named in the contract. New work, as con- 
templated by said contract, was entered upon under it, and a valuation 
of the used plant and màterials to be charged against the new contracts 
was agreed upon by the parties. 

At the time the original contract was made, the défendant was al- 
ready engaged in the construction business. It did not come into ex- 
istence for the particular job mentioned in such contract. It had a 
construction plant on hand. More would probably be required. AU 
would be secondhand as soon as use was made of it. Some portions, 
through such use, would become worthless; others would depreciate 
in utility, and therefore in value; and still others would remain effi- 
ciently serviceable after the particular construction was finished. 

As the contract reflects that the défendant contemplated continuing 
in the construction business with or without the aid of the plaintiff 
after the Lake Erie & Pittsburg Railway Company's work was finished, 
and as the ownership of the plant was in the défendant, it would not 
be in the power of the plaintiff to force the défendant to dispose of it 
at the conclusion of such work, that an accounting of profits might be 
had. The défendant would hâve the right to retain such plant for 
any use it desired, being chargeable only with its "reasonable value." 
Secondhand construction plant and màterials are usually sold below 
cost, but not always. It is not an impossible supposition that there 
may be such a demand for immédiate use of such kind of machinery 
as to induce the giving of a price even in excess of the original cost. 
Because a business condition of that character prevailed would not 
entitle the plaintiff to insist that the machinery be sold or valued at 
such an extraordinary price in order to swell the profits of the work. 
Such an insistence would not be reasonable. Nor would such price 
constitute "reasonable value" of the plant. Nor would it be reasonable 
to permit the défendant while continuing in the construction business 
in which he had use for such plant, in order to lessen the profits of a 
particular job, to insist that it be sold at public sale, at which directly 
or indirectly it could become the purchaser at a low figure; nor to 
compel the plaintiff to accept a valuation put upon it by dealers in sec- 
condhand machinery. 

When the time came to make an accounting for the work done for 
the Cincinnati, Hamilton & Dayton Railroad, the parties had already 
finished two other jobs under this contract, and they had agreed upon 
the value to be placed upon the "plant" used in said constructions. The 
basis for their valuation was cost less dépréciation; the dépréciation 
running from 5 to 15 per cent. This agreed basis was satisfactory 
to the only parties interested in said work, and, in the absence of ex- 
press agreement, an exceptionally good reason would hâve to exist to 
justify this court in adopting a différent one. No such reason appears. 
When the contractual relations between thèse parties terminated, the 
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défendant was under no necessity to sell the plant. As noted, the 
bulk of the plant used in the construction of the Cincinnati, Hamilton 
& Dayton work was taken by the défendant and used in similar work. 
In such circumstances, "utility value" rather than "market value" of 
such secondhand materials is "reasonable value" within the meaning 
of said contract, and such value rather than market value should be 
credited to said contract in ascertaining the profits of said vi^ork. As 
cost less dépréciation was the basis of valuation adopted by the par- 
ties in reaching the value of the used plant after the completion of 
the earlier jobs, that basis should be adopted in determining the value 
of the plant for the purpose of the présent accounting. 

With référence to the charges of interest on capital invested and 
salary of John B. Carter, président of the défendant, the contract does 
not, in terms, authorize either charge, and, in the absence of any ex- 
press provision to the contrary, the financing of the work and the 
rendition of any service by the executive officer of the défendant, in 
relation to such work, must be held to be a part of the defendant's con- 
tribution to the enterprise, and chargeable only to the defendant's share 
of profits. No chargé for like interest, or for présidents salary, was 
made on account of the first two jobs under this contract, and none 
should be allowed on the Cincinnati, Hamilton & Dayton Railroad 
work. 

On thèse main disputes, as well as ail others which do not relate 
to alleged clérical, mathematical, or inadvertent errors, the master's 
findings are affirmed. The master having made at least one mathe- 
matical error (see item No. 26 of his "schedule of plant"), and as 
others, which may be classed as clérical, mathematical, or inadvertent 
errors, are alleged, the report will be sent back to him to correct any 
mistakes of that character that may exist. 



McCLELLAN v. SCHMIDT, Sheriff. 
(District Court, D. Kew Jersey. September 20, 1916.) 

1. Bankbuptcy <g=>424 — Debts Releasbd by Dischakge — "Willful and 

Malioious Injuky to Pekson." 

ïo constitute a "willful and malicious injury to the person or property 
of auotlier," witliin Banlir. Act July 1, 1898, c. 541, § 17(2), 30 Stat. 550, 
as ainended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 (Oomp. St. 1913, 
§ 9601), whicli provides tliat liablllty for such an injury shall not be 
released by a discharge in banliruptcy, something more than mère négli- 
gence is necessary ; theffe must be an intent to commit a wrong either 
through actual malice or f rom which malice will be implied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 787, 818; 
Dec. Dig. ®=»424.] 

2. Bankeuptcy ®=>424 — Debts Eeleased by Disohabge — "Willittl and Ma- 

licious iNJTJKY TO Person." 

Petitioner built a flre In the street to burn leaves, and, after he had 
left it as dead, the clothes of a boy flve or six years old, who was throw- 
ing leaves thereon, caught flre, and he was seriously burned, for which 
injury a judgment was obtained against petitioner. There was no intent 

<g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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on hls part to injure the chlld. Petltloner was afterward discharged In 
bankruptcy. Held, that the judgment was not for a "willful and mail- 
clous Injury to the person," and that he was released therefrom by hls 
discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 787, 818; 
Dec. Dlg. <S=5424.] 

Pétition by Douglas Y. McClellan against Ralph B. Schmidt, Sheriff 
of Essex County, N. J., for writ of habeas corpus. Thèse proceedings 
were instituted for the discharge of the relator in default of payment 
of judgment obtained against him for tort on the ground that the 
judgment is released by a discharge in bankruptcy and does not come 
within the exception of section 17 (2) of the Bankruptcy Act of 1898. 
Writ granted. 

Lum, Tamblyn & Colyer, of Newark, N. J., for relator. 
Terry Parker, of East Orange, N. J., for respondent. 

DAVIS, District Judge. William A. Davenport, by his next frîend, 
William E. Davenport, obtained judgment April 22, 1916, against the 
relator in the Suprême Court of New Jersey, for the sum of $4,000 
and costs, in an action at law for a tort committed by the relator. In 
default of payment, exécution was issued against his person and he 
was committed to the Essex county jail on June 3, 1916. The relator 
filed à voluntary pétition in bankruptcy in this court and duly scheduled 
the said judgment and was adjudicated a bankrupt on May 19, 1916. 
He filed a pétition for writ of habeas corpus, and the cause is before 
this court upon the return of said writ. 

[1,2] The proofs submitted establish the foUowing facts: The re- 
lator built a fire in South Clinton street, East Orange, on November 
4, 1911, for the purpose of burning leaves which he had collected in 
a pile about two feet wide and three feet long. In reply to the ques- 
tion, "What time did you build this fire?" the relator said, "Half past 
eight to half past nine." And in reply to the question, "What was its 
(fire) condition when you left?" relator replied, "It was dead." It 
does not appear how long the fire burned. The reply of the relator 
refers, as I take it, to the time when he built the fire, and not to the 
period during which it burned. The fire was evidently not entirely 
"dead" when the relator left it, for some time afterward the clothes 
of the plairttiff, a boy five or six years of âge, caught fire while he 
was throwing leaves thereon and he was seriously burned. The fire 
either appeared to be "dead" when the relator left it and was re- 
kindled, or he was mistaken as to the condition thereof when he left it. 

The question to be determined by this court is whether or not a 
discharge in bankruptcy of the relator releases the said judgment. 
Section 17 of the Bankruptcy Act of 1898 provides that: 

"A discharge in bankruptcy shall release a bankrupt from ail of hls provable 
debts, except such as * * * (2) are liabllitles for obtalning property by 
false pretenses or false représentations, or for willful and maliclous Injuries to 
the person or property of another." Comp. St. 1913, § 9601. 

If the liability represented by this judgment was for "willful and 
malicious injuries to the person" of the plaintifï, within the meaning 



988 235 FEDERAL EEPOBTER 

of said section of the Bankruptcy Act, the liability is not released. If^ 
on the other hand, the liability is not for "willf ul and malicious in- 
juries to the person" of the plaintiff, the debt is released and the pris- 
oner should be disçharged. The détermination of the question dé- 
pends upon the meaning of the words "willful and malicious" as used 
in the act. It is illuminating to observe how similar provisions hâve 
been construed in the Bankruptcy Acts of 1841 and 1867. 

The act of 1841 exempted from discharge debts "created in consé- 
quence of a défalcation as a public officer ; or as executor, adminis- 
trator, guardian or trustée, or while acting in any other fiduciary ca- 
pacity." Act Aug. 19, 1841, c. 9, § 1, 5 Stat. 441. The Suprême Court 
held, in the case of Chapman v. Forsyth et al., 2 How. 202, 208 (11 
L. Ed. 236), that the trusts referred to by the act "are not cases of 
implied but spécial trusts, and the 'other fiduciary capacity' mentioned 
must mean the same class of tru$ts. The act speaks of technical trusts,, 
and not those which the law implies from the contract." 

The act of 1867 provided that: 

"No debt created by ♦ * • fraud or embezzlement • * * or by 
* * * défalcation as a public ofHcer, or wliile acting in" a fiduciary ca- 
pacity, "sliall be disçharged under this act." Act MarcU 2, 1867, c. 176, § 33, 
14 Stat. 533. 

The Suprême Court, applying the rule that the coupling of words 
shows that they are to be understood in the same sensé, held that 
"fraud," as used in this section, meant "positive fraud, or fraud in 
fact, involving moral turpitude or intentional wrong, as does embezzle- 
ment ; and not implied fraud, or fraud in law, which may exist with- 
out the imputation of bad faith or immorality." Neal v. Clark, 95 U. 
S. 704, 24 L. Ed. 586. 

Lord Bacon, in Broom's Légal Maxims, p. 450, said : 

"Where the meaning of any partlcular word is doubtful or obscure, » • • 
the intention of the party who has inade use of it may frequently be ascer- 
talned and carried unto effect by looklng at the adjoinlng words." 

Again, on page 455, he says : 

"In the construction of statutes, likewlse, the rule noscitur a, socils Is very 
frequently applied ; the meaning of a word, and consequently the intention of 
the Législature, being ascertained by référence to the context, and by con- 
sldering whether the word in question and the surrounding words are in 
fact ejusdem generis, and referable to the same subject-matter." 

Section 17(2) provides that liability for the foUowing class of cases 
is not released by a discharge in bankruptcy : (a) Obtaining property 
by false prêteuses or f aise représentations ; (b) willful and malicious 
in jury to the person or property of another; (c) for alimony due or 
to become due; (d) for séduction of an unmarried female; (f) for 
criminal conversation. Alimony, maintenance, or support of a wife 
or child on the ground of humanity and public policy are not released. 
In each of the other cases— false pretenses, false représentations, sé- 
duction of an unmarried female, criminal conversation— the acts are 
wrong in themselves and exhibit a "malignant spirit or a spécifie inten- 
tion to hurt a particular person." They show a "depraved inclination," 
moral turpitude, and reckless indifférence to the rights of others. The 
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application of the principle of Lord Bacon justifies the conclusion that 
the words "willful and malicious" do not hâve the gênerai, broad, légal 
significance, but that they are used in a more narrow and spécifie 
sensé, implying actual malice and "willful disregard of what one knows 
to be his duty, an act which is against good morals and wrongful in 
and of itself, and which necessarily causes injury and is donc inten- 
tionally." It is not necessary that "malice," as used in the phrase 
"willful and malicious injuries to the person," should be shown toward 
a particular individual. In acts of a certain character, the law will 
imply malice. Mr. Justice Peckham said, in Tinker v. Colwell, 193 
U. S. 473, 489, 490, 24 Sup. Ct. 505, 510 (48 L. Ed. 754): 

"The judgment hère mentioned cornes, as we thlnk, within the language of 
the statute reasonably eonstrued. The injury (criminal conversation with the 
wife whose husband had secured judgment against défendant) for which 
it was reeovered is one qt the grossest which can be Inflicted upon the hus- 
band, and the person who perpétrâtes it linows it is an offense of the most 
aggravated character ; that it is a wrong for which no adéquate compensation 
can be made, and hence personal and particular malice towards the husband 
as an individual need not be shown for the law implies that there must be 
malice in the very act itself, and we think Congress did not Intend to permit 
such an Injury to be released by a discharge in bankruptcy." 

In the case of Flanders v. Mullin, 80 Vt. 124, 127, 66 Atl. 789, 18 
Am. Bankr. Rep. 708, 710 (12 Ann. Cas. 1010), Judge Munson said: 

"But the petitioner contends that the malice meant by the fédéral laws is 
actual malice, and not malice In the broadest sensé, recognized in passing 
upon the right to a close jail certiflcate, and that a mère adjudication of 
malice in the words of our statute does not bring the case within the excep- 
tion relied upon. It seems clear that the fédéral provision contemplâtes 
souiething more restricted than malice In the broader sensé. * * » We 
hâve found no satisfactory ground upon which to glve a broader meaning to 
the Word as used in the présent Bankruptcy Act, although the possibillty of 
this is suggested in Tinker v. Colwell, 193 U. S. 473 [24 Sup. Ct. 505, 48 L. Ed. 
754]. » * * The acts there (judgment reeovered in case of séduction and 
criminal conversation) were wrongful in themselves, and afforded a basis for 
the déduction of malice not found in the charge involved hère." 

The case of Tinker v. Colwell, supra, makes it clear, however, that 
there must be something more than mère négligence. Mr. Justice 
Peckham, speaking for the court, on page 489 (24 Sup. Ct. 510, 48 L. 
Ed. 754), said : 

"It is not necessary in the construction we give to the language of the ex- 
ception in the statute to hold that every willful act which is wrong implies 
malice. One who negligently drives through a crowded thoroughfare and 
negligently runs over an individual would not, as we suppose, be within the 
exception. True, he drives negligently, and that is a wrongful act; but he 
does not intentionally drive over the individual. If he intentionally did drive 
over him, it would certalnly be malicious." 

In the case at bar, we hâve a question of pure négligence. There 
is an entire absence of spécifie, intentional, or willful wrongdoing. 
There is no hint of moral turpitude. As the case stands, it is parallel 
with the illustration given above by Mr. Justice Peckham of one who, 
while negligently driving through a crowded thoroughfare, runs over 
an individual, but does not do it willfully. If, in addition to making 
a fire in the street, a négligent act, the relator intended to burn or in- 
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jure the plaîntiff thereby, the act would tiien be both willful and ma- 
licious and would correspond with the second illustration given by Mr. 
Justice Peckham. Such an act would corne within the exception, and 
consequently would not be released by a discharge in bankruptcy. By 
stipulation the testimony taken in the Suprême Court of New Jersey, 
wherein the relator was défendant and William A. Davenport was 
plaintiff, constitutes the testimony to be considered by this court upon 
the hearing on the return of the writ. The testimony shows con- 
clusively that the relator had no malice against the plaintifï or his par- 
ents, and the act itself does not show such a "depraved inclination" or 
"reckless indifférence" as will justify the implication of such malice 
as would bring it within the exception of section 17 (2) of the Bank- 
ruptcy Act. 

Upon a review of the whole case, I am satisfied that the impris- 
onment is illégal and the prisoner should be discharged. An order 
will accordingly be entered. 



UNITED STATES ex rel. CAVANAUGH t. HOWB, Commissioner of 

Immigration. 

(District Court, S. D. New York, October 9, 1916.) 

1. Habkab Corpus <g=s>113(12) — ScoPis of Wkit^Keview. 

Where an alleii who was excluded from the Urilted States on the ground 
that she wâs likely to become a public charge brought hâbeâs corpus, the 
finding of the commissioner of immigration must be upheld If there Is 
any évidence, however sllght, to support his décision, for the weight of 
the évidence cannot be revlewed on habeas corpus, but, if there is no évi- 
dence to support his finding, the alien may be ordered released and ad- 
mltted. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. § 114; Dec. 
Dlg. <S=»H3(12); Appeal and Error, Cent Dig. § 3400.] 

2. Aliens <S=s>54 — ^Admission to United States — Public Charge — Evidence. 

On habeas corpus to secure the release of an alien excluded from the 
United States by the commissioner of Immigration on the ground that 
she was likely to become a public charge, Jueld, that there was no évidence 
to support the commlssloner's flndlng ; ail the évidence tendlng to show 
that the alien was not likely to become a public charge. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. i il2; Dec. Dig. 
<g=»54.] 

8. Aliens iS=»54 — Admission îo United States — Exclusion. 

Where ah alien was refused admission to the United States on the 
ground that she was likely to become a public charge, the question of 
whether she was immoral cannot be considered, nor is her immorallty 
ground for sustalning the exclusion. 

[Ed. Note. — For other cases, see Aliens. Cent Dig. § 112; Dec. Dis. 
«=>54.] 

At Law. Application by the United States, on relation of Hilda 
Rose Cavanaugh, for a writ of habeas corpus against Frédéric C. 
Howe, Commissioner of Immigration at the Port of New York. Writ 
issued, and relator permitted to enter the United States. 

^=>FoT other cuM sm run* topic A KEY-NUMBER In ail Key-Numbered Digest* & Indcxea 
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Edward M. Stanton, Asst. U. S. Atty., and Jonah J. Goldstein, o£ 
New York City, for the immigrant. 

MANTON, District Judge. This is an application for the release 
of Hilda Rose Cavanaugh, an immigrant from Great Britain, who was 
ordered deported by the Department of Labor. Born in Ireland, she 
spent much of her time in England and immigrated to this country 
once before, where she remained for some months, returning to Eng- 
land, and has now sought re-entry to this country. She has had fuU 
hearing before the commissioners, and, after an adverse décision, ap- 
pealed to the Secretary of Labor at Washington, where the décision 
of the Board of Inquiry was affirmed and her déportation ordered. 

[1] There were two grounds urged at the proceedings before the 
Board of Inquiry for her déportation : First, that of immoral char- 
acter, since abandoned ; and, the second, that she might become a public 
charge. She has been ordered deported upon the latter. The court, 
under the authorities, cannot disturb this finding if there is évidence, 
however slight, to support a finding that there is danger of the immi- 
grant becoming a public charge. U. S. v. Ju Toy, 198 U. S. 260, 25 
Sup. Ct. 644, 49 L. Ed. 1040; Ex parte Fong Yim (D. C.) 134 Fed. 
938. 

It was said in Ex parte Petterson (D. C.) 166 Fed. 539 : 

"A preliminary question has been suggested which must first be considered: 
Has this court authorlty in a habeas corpus case to examine tlie record of 
tlie proceedings before the immigrant inspecter, for the purpose of ascer- 
taining whether the Assistant Secretary of Commerce and Labor, in issuing his 
warrant for déportation, acted with respect to a matter over which he had 
jurisdiction? It is, of course, well settled by abundant authority that the 
writ of habeas corpus cannot be employed to perform the function of a writ 
of error or an appeal. There are, however, several récent décisions of the 
Suprême Court holding that the courts of the United States hâve jurisdiction 
to grant relief to a party aggrieved by any action by the head or one of the 
subordinate officiais of a department, when the évidence addueed before such 
officiai, and upon which he assumes to act, is w'holly uncontradlcted, and 
shows beyond any room for dispute or doubt that the ca.se in any view is 
beyond the statutes, and not covered or provided for by them. Gonzales v. 
Williams, 192 U. S. 1 [24 Sup. Ct. 177, 48 L. Ed. 317]; Amer. School of 
Mag. Heal. v. McAnnulty, 187 U. S. 94 [23 Sup. Ct. 33, 47 L. Ed. 90]. 

"Upon the authority of thèse cases- — and many others might be cited — there 
can be no room for question that this court has authority to examine the 
record and the évidence upon which the Assistant Secretary of Commerce and 
Labor predicated his authority to issue his warrant for the déportation of the 
petitioner, for the sole purpose of ascertaining whether the évidence before 
that officiai, and upon which he assumed to act, showed beyond any room for 
dispute or doubt that this case is beyond the purview of the immigration stat- 
utes of the United States, and not covered or provided for by them." 

But when there is nothing to support a chargé such as the charge in 
question, the court may rightfully hold that the détention and déporta- 
tion of the immigrant is an abuse of power. Frick v. Lewis, 195 Fed. 
696, 115 C. C. A. 493. 

In Gegiow v. Uhl, 239 U. S. 9, 36 Sup. Ct. 3, 60 L. Ed. 114, Judge 
Holmes said: 

"The courts are not forbidden by the statute to consider whether the rea- 
soiis, when they are given, agrée with the requirements of the act. The 
statute, by enumerating the conditions upon which the allowance to land may 
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lae denled, prohibits the déniai In other cases. And when the record shows 
that a Commlssloner of Immigration Is éxceedlng his power, the alien may 
demand his release upon habeas corpus. The conclusiveness of the décisions 
of immigration offlcers under section 25 is conclusiveness upon matters of fact. 
This was Implied in Nishimura Eklu v. U. S., 142 V. S. 651 [12 Sup. Ot. 336, 
35 L. Ed. 1146], relied on by the government. As was said in Gonzales v. 
Williams, 192 U. S. 1, 15 [24 Sup. Ct. 177, 180,(48 L. Ed. 317)]: 'As Gonzaies 
did not come within the act of 1S91, the Conimlssioner hnd no Jurlsdictlon to 
detaln and déport her by deciding the mère question of law to the contrary.' 
Such a case stands no better than a décision without a fair hearing, which has 
been held to be bad. Chin Yow v. U. S., 208 U. S. 8 [28 Sup. Ct. 201, 52 L. Ed. 
369]. See, further, Zaknaite v. Wolf, 226 U. S. 272 [33 Sup. Ct. 31, 57 L. Ed. 
218]; Lewis v. Frick, 233 U. S. 291, 297 134 Sup. Ct. 488, 58 h. Ed. 967]." 

Bearing in mind thèse principlcs to which the court is confined in 
determining the questions involved on this ajDplication, I am of the 
opinion that the writ shouldbe sustained and the immigrant released. 

[2, 3] I hâve examined the testimony taken before the Board of In- 
quiry and do not find even slight évidence to support the finding which 
has resulted in the order of déportation on a charge of the danger of 
the immigrant becoming a pubHc charge. The immigrant was appar- 
ently held or stopped in her passage to this country as a resuit of an 
anonymous letter written to the authorities, and which had to do with 
the morality of the immigrant and her relations with one Clarence D. 
Levy, with whom she had some sort of an association on her last vlsit. 
However meritorious this claim may hâve been, it is out of the case 
now, since the finding, as shown by the return, indicates that she is 
not being held for déportation because of this charge. I fear that up- 
permost in the considération of those who hâve passed upon the case 
before has been an influence wielded against the applicant for admis- 
sion because of her alleged relations with Levy. The Board of In- 
quiry properly held that there was no évidence to support the charge 
in view of what the record shows. Innuendo, surmise, or guess of im- 
morality will not suffîce. The case must therefore be considered with- 
in the principles of law herein referred to and upon the record, and 
that alone, to ascertain whether or not there is évidence, even slight, 
to hold the applicant for déportation. 

It is regrettable that a reading of the testimony shows many con- 
tradictions and inconsistencies between the testimony of the immigrant 
and Levy. But the record fairly shows that the immigrant, 22 years 
of âge, unmarried, and an actress by profession, arrived as a second- 
cabin passenger with $35 in American money and about 20 pounds in 
baggage. She had a f riend in this country in Clarence D. Levy, whom 
she was going to visit, and whom, it appears later on in the testimony, 
she intended to marry. Her specialty on the stage was dancing and 
singing, and she also testified that she is a typist. Levy says he has 
an income of $7,000 a year which he inherited and real estate valued 
at $14,000, and that he is engaged in the business of appraising prop- 
erty, from which he dérives an income of some $10,000 a year. He 
ofïered, on the hearing, to become bondsman in any amount the gov- 
ernment may require, and this is permissible under the immigration 
law. There is no testimony in contradiction of thèse facts, and I can- 
not see how it can be said that this évidence is even slight évidence 
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of the immigrant being unable to support herself or to become a pub- 
lic charge. Much was said on the argument and in the mémorandum 
submitted by the learned United States assistant attorney as to what 
the immigrant did on the occasion of her last visit hère. I think, how- 
ef;er, that that is not pertinent, for we are only interested in what she 
can or may do on the occasion of this arrivai in this country. If Levy 
and the immigrant are honest in their intentions and Levy marries her, 
she has the prospect of comfort and luxury in this country. If she 
is a singer, dancer, and typist, she has the prospect of employment 
hère, and, since she enjoys good health and is but entering into the 
stage of womanhood, I cannot see how she can become a public charge 
hère. Her expérience in the country before, where she lived for some 
months, would négative any such idea. While insinuations are made 
in an anonymous letter (letters which usually find a fitting place in the 
scrap basket) as to her intimacy with Levy while hère before, I can- 
not see how that can be the subject of inquiry or influence the court's 
judgment now, in view of the return which indicates the one ground 
for which she is being detained. The fact that she has no relatives hère 
should not weigh against her to the extent of excluding her, for she 
speaks the English language and perhaps finds herself in common with 
a great many other useful résidents of the United States. 

In the Gegiow Case, referred to above, two Russians who spoke 
only a foreign tongue, with $40 and $25, respectively, bound for Port- 
land, Or., were admitted into the country against the finding of a sim- 
ilar Board of Inquiry. I think that this case comes well within the 
rule of the case just mentioned where it said: 

"Such a case stands no better than a décision witliout a fair liearing whieli 
has been held to be bad." 

In Frick v. Lewis, supra, the court said: 

"Wliere there is nothing to support a charge, we agrée tliat the départaient 
cannot rightfully issue a warrant to déport ; for that would be a clear 
abuse of power." 

I find nothing in the statutory enactment which spécifies the amount 
an immigrant must hâve upon entry into this country, and under the 
particular circumstances of this case on the showing made by the immi- 
grant, as to her ability to care for herself, if she fails in marriage with 
Levy, and particularly where she has not had the advantage of rule 
20, that is to say, an opportunity to give a bond to insure the govern- 
ment against her becoming a public charge, I feel it my duty to sus- 
tain the writ and permit her to enter the United States. 
235 F.— 63 



994 235 FEBEEAli EEPOJITEB 

In re CORSI. 
(District Court, S. D. New ïork. January 9, 1912.) 

1. CusTOMS DuTiEs ®=>60i/i, New, yoI. 24 Key-No. Séries — Beokebs — Licens- 

Es— Revocation. 

TJnder Act June 10, 1910, c. 283, 36 Stat. 464 (Oomp. St. 1913, §§ 5550- 
5554), relatlng to the revocation of the licenses o( customs brokers, and 
provlding that the coUector may at any tlme for good and sufficient rea- 
sons serve notice in wrlting upon any custom liouse broker to show cause 
why the llcense shall net be revoked, which notice shall be In the form 
o( a statement speciflcally settlng forth the grounds of the complaint, 
it is unnecessary for the notice to set forth the case with légal certainty, 
and, whlle a notice charging that the broker had been guilty of miscon- 
duct In fraudulently convèrting to his own use a government refund 
check Is sufficient, the allégations of conversion are unnecessary. 

2. Otjstoms Duties i©=601/4, New, vol. 24 Key-No. Séries— Bbokebs — Licens- 

es— ^Révocation. 

Ih a proceedlng to forfelt the lieense of a customs broker, the fact that 
the notice required under Act of June 10, 1910, made unnecessary use 
of technical légal phrases charging an offense which was not established 
as charged, is no ground, where the broker is guilty of an offense war- 
ranting revocation of his llcense, for denylng revocation. 

3. CtTSTOMS Duties <^=>mV2, New, vol. 24 Key-No. Séries — Bbokbes— Licens- 

es— Revocation. 

A customs broker was a member of a corporation engaged in importing. 
The corporation made .entry of merchandlse for a customer, and, the cus- 
tomer being entltled to a refund, a government refund cheCk was drawn 
to the order of the corporation which had made the eûtry. The broker, 
though not authorlzed, slgned thé check as treasurer of the corporation 
and deposited the proceeds to his own account. It appeared that he and 
the président of the Company whose signature was required on ail flrm 
checks were havlng difflculties, though the broker contended that he ap- 
proprlated the money to compel the customer of the corporation to pay 
him an indlvidual debt. Upon the customer making Inquiries at the 
custom house, the broker returned the money. Held, that he was guilty 
of misconduct warranting révocation of his llcense as customs broker. 

4. Customs Duties «Ss'BO^, Nevsr, vol. 24 Key-No. Serltes— Beokebs — License 

— RaVOCATTON— Peooe. 

In such case, where the complaint of the collecter charged the broker 
with fraudulent conversion of the refund check, proof of the above facts 
was sufficient to establish the fraudulent conversion. 

5. Customs Duties <S=60y2, New, vol. 24 Key-No. Séries — ^Bbokebs- License 

—Révocation— FiNniNG of Collectob. 

In a proceedlng to revoké the license of a customs broker, the flndlng 
of the coUector on questions of fact should be treated as a verdict and 
should not be disturbed either by the Secretary of the Treasury or the 
courts when there is évidence to support It. 

In the matter of the license of Frank Corsi as a customs broker. 
Application under Act June 10, 1910, § 3, for review, of the décision 
of the Secretary of the Treasury revoking Frank Corsi' s license as 
a customs broker. Revocation confirmed. 

Samuel F. Frank, of New York City, for applicant. 

Cari E. Whitney, Asst. U. S. Atty., of New York City, opposed. 

HOUGH, District Judge. Corsi is a licensed custom house broker 
under the statute above referred to, and also a shareholder and offi- 
cer (i. e., treasurer) of the corporation of Corsi, Zumsteg & Co. 

€=»For other cases see same topic fc KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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Zumsteg vas likewise a large shareholder in the corporation, and 
(with borrowed money) contributed the company's capital; Corsi 
putting in his good will and labor. 

Like most small corporations, the business seems to hâve been ac- 
tually carried on as if it were a partnership, but still the company has 
by-laws, which, among other things, required Corsi as treasurer to 
deposit ail the checks drawn to the order of the company in the 
company's bank account. 

There were dissensions in this business between Corsi and Zumsteg, 
and Corsi, who was the only licensed broker connected with the con- 
cern, seems to hâve regarded the custom house business of the com- 
pany as his own. He acted as broker for one Piero in the importa- 
tion of certain merchandise in which the custom house business as- 
sumed such shape that on September 14, 1911, a refund check was 
ready for delivery, drawn to the order of Corsi, Zumsteg & Co., which 
means that the corporation had made the entry and were, so far as 
the custom house knew, the importers of the merchandise. 

On September 14th, Corsi took this refund check for $113.70, in- 
dorsed it as treasurer, and deposited it in his own private bank ac- 
count. He has himself stated that he did this because he "wanted 
to be sure" that Piero got his money; Piero being the ultimate con- 
signée of the goods out of which the rebate grew. It is argued by 
counsel that the principal reason for Corsi's action was his quarrel 
with Zumsteg and his fear that money put into the corporate acœunt 
might be held up by Zumsteg, whose signature as président was re- 
quired by the by-laws on ail firm checks ; but there is nothing to show 
that any unjust; dishonest, or unlawful claims were advanced or 
threatened by the corporation against Piero, and no reason appears 
from Corsi's own testimony as to why the check should not hâve pur- 
sued thé proper and normal course. It is, however testified by Mr. 
Shaw, of the légal force of the custom house, that Corsi stated to 
him that he had taken this particular check of $113.70 because Piero 
owed him (Corsi) about $60, and he wanted to get that debt paid out 
of the rebate found. 

[1,2] As matter of fact, Piero evidently knew perfectly well that 
he had imported his merchandise through Corsi, Zumsteg & Co., for 
on or about September 20, 1911, he wrote a letter to the collector 
stating that fact and complaining that there was such delay in the 
payment of rebates. He had inquired of the corporation and been 
told that the rebate check had not been received. The custom house 
advised him of the payment of the check and its delivery to Corsi, 
and thereupon, and subséquent to September 25, 1911, Corsi paid 
Piero the full amount. Thereupon the collector had served upon 
Corsi a notice requiring him to show cause why his custom house 
license should not be revoked, because "you hâve been guilty of mis- 
conduCt in your practice as custom house broker, in that you on or 
about September 14, 1910, fraudulently converted to your own use a 
certain government refund check for $113.70." Of this charge Corsi 
was found guilty by the collector and the finding confirmed by the 
Secretary oi the Treasury. 
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The act of Cdngress does not specify what acts or conduct shall 
be deemed of sueh turpitude as to justify revocation of license; in- 
deed, there is nothing in the statute requiring turpitude or positive 
vi^rongdoing as a prerequisite for revocation of license. The sole lim- 
itation tipon the collector's authority is that the notice to be given in 
respect of any threatened revocation shall "be in the form of a state- 
ment specifically setting forth the grounds of complaint." 

Undoubtedly, the complaint above quoted compiles with this stat- 
ute, and the record herein raises as the first question of law to be 
considered an inquiry whether the allégations of the notice must cor- 
respond to the proof contained in the record with the strictness of 
a criminal proceeding. 

In my judgment, such accuracy is not necessary. This is a statute 
for the régulation of business men, to be administered by business 
men, and, whenever the substance of the complaint is fairly shown 
to be proved, punishment should not be aborted by the incautious or 
unnecessary use of technical légal phrases in the notice of hearing. 
Thus, if, in this case, the notice had avoided the use of the words 
"fraudulently converted," and merely stated the uncontradicted facts, 
it would in my judgment hâve been a sufficient complaint. Therefore 
in my opinion the prime inquiry is, not whether there was a technical 
conversion of the check, but whether Corsi was guilty of misconduct 
as a eustom house broker in doing what he is shown to hâve donc. 

[3] In my judgment he was guilty of misconduct, and on this 
ground alone the proceedings should be confirmed. 

[4,5] But even if it be held that, since fraudulent conversion is 
charged, fraudulent conversion must be proved with the strictness of 
criminal proceedings, I am of opinion that it is well proved, unless 
this court is to assume under the statute to differ in questions of fact 
with the coUector as the trial ofificer. As to this, it is my judgment 
that in practice under this statute the finding of the coUector on ail 
questions of fact should be treated like the verdict of a jury, and 
neither the Secretary of the Treasury nor this court should vary or 
disturb such findings if there be any évidence in support thereof . Ap- 
plying this test to the proceeding, there is certainly évidence from 
which it may Well be inferred that Corsi took this check for the pur- 
pose of getting out of it a private debt bf his own, whereas, the money 
should hâve gone through the corporation books and been subject 
only to offsets justly advanced by the corporation; and on this view 
there was a conversion of something belonging to Corsi, Zumsteg 
&Co. 

There is also évidence from which it might well be inferred that 
Corsi wanted money for his own purposes, that Piero did not owe 
him anything, and that his real intentwas to withhold payment from 
Piero as long as possible in order to supply his immédiate (and it is 
hoped temporary) necessities. If this be the truth, then it is a f air 
inf erence of fact that there was a conversion of something that be- 
longed to Piero. , 

It is therefore concluded: 

(1) That this charge is laid with unnecessary particularity. 
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(2) That improper conduct by Corsi is abundantly proven. 

(3) That even if the charge miist be proven as laid by légal evi^ 
dence and "without variance" as that expression is used in the crim- 
inal law, there is enough évidence to warrant the submission of a 
charge of fraudulent conversion to a jury. 

(4) The collector having found against Corsi on sufficient évidence, 
this court will not disturb the collector's finding of fact. 

(5) On this record, however, if I were sitting as a trial judge I 
would corne to the same conclusion as did the collector. 

The revocation of license isconfirmed. 



GASQTJET V. FENNER et al- 

(District Court, E. D. Loulsiana. July 21, 1916.) 

No. 15244. 

1. Jtjdgment <&=>822(3) — Full Faith and Ckedit— Powek^-^Effect. 

One adjudged insane in T^oulslana, against whom an interdiction was 
rendered. departed frora ttie state and acquired a domicile in Tennessee, 
and by the Tennessee courts he was adjudged sane. Civ. Code La. arts. 
420, 421, provide that, an interdiction having once been deçlared, the 
person interdicted cannot résume the exercise of his rights untll dfter a 
définitive Judgment repealing the interdiction. Held, that despite the 
full falth and crédit clause of the fédéral Copstitution, , the Tennessee, 
judgment has no extraterritorial effect and Is not conclusive pf ccm- 
plainant's rlght to relief in Loulsiana as a person compos mentis, pàr- 
ticularly where the interdiction was also based on complalnant's incom- 
I)etency because o£ excessive use of drugs and alcohol. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1500 ; Dec. Dig. 
<S=822(3).] 

2. Courts <S=>343 — Fedbkai, Courts — Jtjbisdiction of. 

Where, under the state practice, complalnant could not, in Loulsiana, 
malntain a suit for partition of an estate In whlch he was interested, the 
interdiction on account of his Incompetency not having been removed, 
he cannot malntain a bill for partition in the fedpral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 915, 916, 919, 
920; Dec. Dig. <g=5>343.] 

In Equity. Bill by Ferdinand Vaughan Gasquet against Charles 
Payne Fenner, testamentary executor of Mrs. Louise Lapeyre Gas- 
quet, and others. Bill dismissed without préjudice. 

J. C. & Thos. Gilmore and Wm. Winans Wall, ail of New Orléans, 
La., for plaintifif. 

Denegre, Leovy & Chaffe, of New Orléans, La. (Geo. Denegre, of 
New Orléans, La., of counsel), for défendants. 

FOSTER, District Judge. In this case the. bill allèges that plain- 
tiff, Ferdinand Vaughan Gasquet, is a citizen of Tennessee and sui 
juris; that he and his two sisters, Martha Gasquet, wife of George 
G. Westfeldt, and Evelyn Gasquet, wife of Charles Payne Fenner, 
are the sole heirs and residuary legatees of their mother, Mrs. Louise 

^=>For other cases see same toplc & KEY-NVMBER in ail Key-Numbered Dieests & Indexes 
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Lapeyre Gasquet; that Charles Payne Fenner is the executor of his 
mother's will and in full possession of her estate under orders of the 
civil district court for the parish of Orléans, La.; that the estate 
amounts to more than $600,000, and has been fully administered ; that 
he is unwilling to own the residuum in indivision with his sisters, 
and is entitled to hâve one-third of said estate turned over to him. 
On thèse allégations he prays for an accounting from the executor 
and for a partition as against his coheirs. The answer sets ùp the 
interdiction of plaintiff, dénies he is a citizen of Tennessee, and that 
he is sui juris. It admits the value of the estate and plaintiff's in- 
terest in same, and that the debts hâve been paid and spécial legacies 
delivered, but dénies the estate has been fully administered, on the 
ground that the executor cannot file his account because no curator 
has been appointed to the plaintiff. The answer dénies that plaintiff 
has the rightor capacity to demand an accounting and a partition. 

The material facts are thèse: Plaintiff was charged with willfully 
shooting and wounding his mother's coachman. Because of his al- 
leged insanity, the grand jury refused to indict him, and in a pro-i 
ceeding before the criminal district court for the parish of Orléans, 
L,a., he was adjudged insane and committed to the state insane asy- 
lumj but rèrnained in the custody of the sheriff and was placed in 
Touro ïnfirmary, in charge of à deputy. Plaintiff's sisters and pther 
relatives filed proceedings against him for his interdiction, alleging 
his insanity and also his excessive use of alcohol and narcotic drugs. 
Aftér à trial, at whîch he wâs piresent and was represented by counsel, 
there was a jùdgmeiat as foUows : 

"It Is ordered, adjudged, and deeteed that there be a judgment In faVor of 
plalntlffs and against défendant, Ferdinand Vaughan Gasquet, decreelng that 
said Ferdinand Vaughan Gasquet is incapable of taking care of his person 
and administering his estate, and pronouncing his interdiction." 

From this judgment he appealed to the Suprême Court of Louisi- 
ana. While the appeal was pending he applied to the court of appeal 
for the parish of Orléans for a wfit of habeas corpus. The writ was 
grahted, and he was released ftom custody. On appeal the judg- 
ment of interdiction was affirmed (136 L,a. 957, 68 South. 89), the 
Suprême Court incidentally holding that the court of appeal was with- 
out jurisdiction to set aside the commitment of the criminal district 
court. Plaintiff then sued out a writ of error to the Suprême Court 
of the United States, and this is still pending. Early in the proceed- 
ings, on his own thotion, an administrator pro tempore was appoint- 
ed. This offiicer, in Louisiana, has the temporary administration of 
affairs ôf one against whom interdiction proceedings are pending, but 
noi the custody of his person. After the final judgment of the Su- 
prême Court of Louisiana, application was made by his relatives for 
the appointment of a cùrator to the plaintiff, but this he suçcessfully 
resisted because of the writ of error pending in the United States Su- 
prême Court. While the case was pending in the Suprême Court of 
Louisiana, on an application for a rehearing, plaintiff moved to Mem- 
phis, Tenn., and filed an ex parte pétition in the probate court of 
Shelby county, praying for a jury to détermine his sanity. On this 
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j>etition, after reciting the proceedings in the courts of Louisiana, a 
judgment was rendered as follows: 

"It Is therefore ordered, adjudged, and decreed that said verdict of the 
Jury be, and the same is hereby, confirmed, and it is further adjudged, de- 
creed, and declared by the court that said Ferdinand Vaughan Gasquet Is a 
person of sound mind and capable and compétent to control himself and hls 
property, and that he is entltled to settlement from any and ail jiersons hav- 
ing control, charge, or management of any part of his estate, real or Personal ; 
aïiy disability of the said Gasquet by reason of the proceedings against him 
hereinbefore mentioned being hereby removed." 

[1, 2] It is contended by the plaintif? that he was not insane when 
he removed to Tennessee, and that he acquired a domicile in that state ; 
that the Tennessee court had jurisdiction, and its judgment, declaring 
him to be a person of sound mind, is entitled to full faith. and crédit, 
and is conclusive of his right to stand in judgment in this case. The 
défendants rely with equal confidence on the judgment of the Louis- 
iana court. The question presented is perplexing, to say the least, 
and neither the adjudged cases nor the text-writers throw any ap- 
préciable light on the subject. There are cases holding that an inter- 
dict may acquire a new domicile, andprobably plaintiff had sufficient 
mental capacity at times to do so. If he did acquire a domicile in 
Tennessee, the probate court of Shelby county apparently had juris- 
diction to déclare him sane. But in the view I take of the case, thèse 
questions are immaterial, and I do not prétend to décide them. Con- 
ceding, for the sake of argument, that the plaintiff had acquired a 
domicile in Tennessee, and that the probate court of Shelby county 
had jurisdiction over his person and authority under the law of 
Tennessee to déclare him sane, nevertheless his capacity to sue in 
Touisiana is not completely established by the judgment rendered. 
The law of Louisiana recognizes that insanity may be only temporary, 
but yet provides that, interdiction having been once decreed, a per- 
son interdicted cannot résume the exercise of his rights until after 
a définitive judgment, repealing the interdiction. Articles 420, 421, 
Civil Code. Apparently the Suprême Court of Louisiana has had no 
occasion to construe thèse articles, which is not surprising, in view 
of their plain terms. The situation, therefore, is this : The plaintifi^ 
is judicially sui juris in Tennessee and not sui juris in Louisiana. 
One judgment has as much force and effect as the other; for, no 
matter what faith and crédit the Tennessee judgment is entitled to 
as declaring plaintiff of sound mind, it could not hâve the extrater- 
ritorial effect of annulling the Louisiana judgment of interdiction, 
and a proceeding will be necessary in the court that pronounced the 
interdiction to set it aside. Again conceding, for the sake of argu- 
ment, but without so deciding, that the Tennessee judgment is conclu- 
sive proof of plaintiff's sanity, it is apparent that the Suprême Court 
of Louisiana affirmed the judgment of interdiction on the theory that 
plaintiff was incapable of taking care of himself and his estate be- 
cause of his excessive use of drugs and alcohol. With regard to this 
aspect of his case, he might be considered sane, and yet, under the 
law of Louisiana, subject to interdiction. There is no dispute as to 
plaintiff's interest in his mother's succession and the amount due him, 
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atid therefore nothing for the court to pass upon in that respect. Par- 
titions in matters of this kind, in Louisiana, are usually made by no- 
tarial act through a notary appointed by the court. This could not 
take place until the executor had filed his account. It is not alleged 
or suggested that the executor has been guilty of any breach of trust, 
or even négligence, in performing his duties. The executor, the de- 
fendant herein, is an officer of the L-ouisiana probate court, and that 
court is the proper tribunal to require him to file an account of his 
administration. The administration is not ended, and there is some 
doubt as to the jurisdiction of this court to entertain this suit at this 
time. Waterman v. Canal Bank, 215 U. S. 45, 30 Sup. Ct. 10, 54 L. 
Ed. 80. But be that as it may, it is well settled that in matters of 
this kind, fédéral courts administer the laws of the states and are 
bound by the same rules that govern the state tribunals. Security 
Trust Company v. National Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 
L. Ed. 147. 

Plaintiff would hâve no standing in the state courts, though his 
sanity be conceded, either to require an accounting or, to demand a 
partition, until the judgment of interdiction had been set aside in 
the proper proceeding in the court which rendered it. 

The bill will be dismissed without préjudice. 



TJNITED STATES v. DUNKLEY. 
(District Court, N. D. Callfornla, First Division. September 28, 1916.) 

No. 5906. 

1. Bankruptcy <®=j488, New, vol. 24 Key-No. Séries — Offenses — Stattjtes — 

"Extort." 

Under Bankruptcy Act, July 1, 1898, c. 541, § 29b, 30 Stat. 554 (Comp. 
St. 1913, § 9613), providing for punlshment upon conviction of the offense 
of liaving l^nowlngly or fraudulently attempted to extort any money or 
property froni any person as a considération for acting or forbearing to 
act in bankruptcy proceedings, tbe word "extort" In vlew of other statutes, 
is not restrlcted to the unlawful taking as an officer, by color of his 
office, any money or thing of value not due hlm, but must be understood 
as Including the taking or obtainlng of anything from another by com- 
pulsion or exaction, whether by an officer or otherwise, and hence an ar- 
toruey for a trustée in bankruptcy, who flrst opposed acceptance of a 
bld for the stock of the bankrupt and then forced the bidder to pay hlm 
a sum of money as a condition to his advising acceptance, is guilty of 
extortion vifithin the statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Extort.] 

2. Bankkuptcy <g=>488, New, vol. 24 Key-No. Séries — OrFE>^sEs — Statutes. 

The fact that the attorney for the trustée was lawfuUy entitled to use 
his influence with the référée in the œatter is no défense ; the statute 
denounclng the offense of extortlng money for acting or forbearing to 
act in bankruptcy proceedings regardless of the lUegallty of the action. 

Louis P. Dunkley was indicted for a violation of the Bankruptcy 
Act, and he demurred. Demurrer overruled. 

<S=3For other cases see same topic & KBY-NUMBER in ail Key-Nuiubered Dlgesta & Indexes 
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John W. Preston, U. S. Atty., and Casper A. Qrnbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Herbert Choynski and James R. Kelly, both of San Francisco, Cal., 
for défendant. 

DOOLING, District Judge. [1] Défendant, an attorney, is charged 
with a violation of the following provision of subdivision "b" of sec- 
tion 29 of the Bankruptcy Act : 

"b. A person shall be punished, * * * upon conviction of the offense 
of tiaving lînowingly and f raudulently. * * * 

"5. Extorted or atteiupted to extort any money or property from any per- 
son as a considération for acting or forbearing to act in banlîruptcy pro- 
ceedings." 

The indictment allèges the following facts: 

"That Capital Paint Company was adjudicated a bankrupt by tlils court and 
the proceedings referred to J. F. PuUen, référée ; that H. T. Hobson was elect- 
ed trustée, and défendant was his attorney in said banl^ruptcy proceedings ; 
that before the référée there was pending on September 22, 1915, a pétition 
filed by said Hobson, as trustée, through défendant as his attorney, asliing 
that a sale be ordered of ail the stock of said bankrupt ; that such order oî 
sale was made, and said sale was set for September 22, 1915, to be had before 
said référée; that at said time ail of the bankrupt's stock was offered for 
sale; that the highest and best bid therefor was the sum of $1,500, and 
such sum was offered by one Sam Hersch ; that when said bid was made the 
défendant, acting as the attorney for the trustée, protested, and advised the 
référée against the acceptance of said bid, and stated to said référée that 
said sum of $1,500 was an inadéquate price for said goods, and requested 
that said sale be continued to the following morning, September 23, 1915 ; 
that pursuant to said request the said référée did continue said sale until 
said date, at whlch time défendant appeared before said référée and advised 
and persuaded him to accept said bid, and approve the same as the highest 
and best bid that could be obtained for said property ; that following the 
continuance of the sale on September 22d, and before the sale thereof on 
September 23d, the défendant, by reason of liis position as attorney for said 
trustée, did demand and receive from the persons of Sam Hersch and R. L. 
Scott the sum of $50 as a considération for his acting in said bankruptcy pro- 
ceedings in using his influence in causing the said référée to confirm the said 
sale, and accept said sum of $1,500 bid and olïered by said Sam Hersch on 
September 22d ; that said sum of $50 so demanded and received by said 
défendant was in further considération of his forbearing to act in said 
bankruptcy proceedings, by makiug no effort to seCure bids from persons other 
than the said Sam Hersch; that défendant was not entitled to said money,, 
and the same was paid unwillingly, and under the fear that unless It was 
paid, the said property of the bankrupt would be sold to other parties ; and 
that no part of said sum was accounted for by défendant or the said trustée 
in the bankruptcy proceedings." 

It is then formally averred that défendant, in the manner and form 
aforesaid — 

"did willfully, unlawfully, knowingly, and fraudulently extort money, to 
wit, the sum of $50 from the persons of Sam Hersch and R. L. Scott, as a 
considération for his acting and forbearing to act in the bankruptcy proceed- 
ings of the Capital Paint Company, as herelnabove particularly set forth." 

The sufSciency of the indictment is challenged by démarrer on the 
ground that it states no offense, the claim being that the word "extort" 
as used in the statute means "to take unlawfully, as an officer, by color 
of his office, any money or thing of valu,e, that is net due, or mpre than 
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is due, or before it is due," and there is no allégation that défendant 
was an officer. It is quite true that at common law extortion was the 
unlawful taking by an officer, by color of his ofEce, from any man 
any money or thing of value that is not due to him, or more than is 
due, or before it is due, and so the oiïense is defined by Blackstone. 
But the word "extort" has come to hâve a much wider meaning than 
this, and, as generally understood, it means the wrongful exaction 
of money or property; the taking or obtaining of anything from an- 
other by compulsion or oppressive exaction, whether by an officer or 
otherwise. The sta tûtes too of most of the states hâve so enlarged the 
définition of extortion that the common-law meaning of the word is 
but one of many embraced therein. The Pénal Code of this state, for 
example (section 518) defines, extortion to be: 

"The obtaining of property from another with hls consent, Induced by a 
wrongful use of force, or fear, or under color of officiai right." 

And in the Code D. C. § 819, we. fînd the provision that: 

"Wboever verbally or in writlng accuses or threatens to accuse any other 
person of a crime or any conduct which, if true, vvould tend to disgrâce such 
other person, or in any way subject him to the ridicule or contempt of So- 
ciety, or threatens to expose or publish any of hls infirmitles or faillngs, 
with intent to extort from such other person anything of value or any pecu- 
niary advantage whatever, * » * shall be imprisoned," etc. 

Hère manifestly Congress used the word "extort" in its wider mean- 
ing, and without any référence to officiai malfeasance, and it was held 
under this section that the iritent of a bill collector to collect a debt 
due his principal by posting cards conspicuously on the debtor's door, 
having on them the collector's name and business and written demand 
for payment, was an attempt to extort money from the debtor. Slater 
V. Taylor, 31 App. D. C. 100, 18 L. R. A. (N. S.) 77. 

I am of the opinion that, in the Bankruptcy Act Congress did not 
intend that the provision in question should apply to officers alone, but 
to ail persons who exacted money or property from any one as a 
considération for acting or forbearing to act in bankruptcy proceed- 
ings. 

[2] It is further urged that as défendant was legally entitled to use 
his influence with the référée to cause him to accept the bid in ques- 
tion, and was legally entitled to forbear to make any effort to secure 
other bidders, he could commit no offense in demanding and receiving 
money for the exercise of thèse rights. I cannot agrée to this con- 
tention. The statute in question does not say that one shall not ex- 
tort money from another as a considération for acting or forbearing 
to act unlawfully, but for acting or forbearing to act at ail. A cred- 
itor has the undoubted lawful right to oppose or to refrain from op- 
Dosing a bankrupt's discharge, but if he should exact money from the 
bankrupt as a considération for his forbearing to oppose such dis- 
charge, he would be guilty of the offense denounced by this section. 

Hère the trustée had the right to oppose the confirmation of the 
sale in question, and if the sum bid was inadéquate it was his duty 
to do so. He was not bound to go âbout seeking bidders, nor was he 
bound to refrain therefrdm, but thèse facts did not authori^e his at- 
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torney so to take advantage of his position as attorney to demand and 
receive money from the bidders as a considération, either for support- 
ing the sale, or refraining from seeking other bidders^ and if he did 
so, as the indictment avers, he violated the section of the Bankruptcy 
Act under which he is charged. 

The demurrer to the indictment will therefore be overruled. 



In re BKASH. 

(District Court, W. D. Washington, N. D. September 5, 1916.) 

No. 2890. 

Aliens ®=362 — Naturalization — Résidence. 

An alien, wlio located in tlie United States in tlie territory of Wasliing- 
ton in 1875, declared liis intention in 1880 of becoming a citizen. After 
filing his déclaration of Intention and taking the requlred oath he l)ecame 
an elector, votlng at territorial élections, and on the admission of the terri- 
tory to statehood eontinued to exercise the franchise. About 1894 the alien 
was employed by a San Francisco company, and requlred to move to 
British Columbla, where he resided until 1915, malntainlng a home there 
and no home in Wasliington. Hcld, that thougli the alien had been advised 
by the United States District Attorney, after the admission of the terri- 
tory as a State, that he need take no further steps to becoming a citizen, 
nevertheless liis application in 1915 for citizenship must be denled, the 
alien not havlug resided within the United States for 5 years next before 
his application. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. Ù 123-125 ; Dec. 
Dig. <g=>62.] 

At Law. In the matter of the pétition of Charles Brash, an alien, 
for citizenship. Application denied. 

Will H. Thompson, of Seattle, Wash., for applicant. 
John Speed Smith, Chief Naturalization Examiner, of Seattle, 
Wash., for the Government. 

NETERER, District Judge. Charles Brash, an alien, came to the 
United States October 13, 1875, and to the territory of Washington, 
October 21, 1880, on which day he declared his intention to become a 
citizen. In his pétition, filed June 21, 1915, he allèges continuons rési- 
dence in the United States since June 20, 1910, or 5 years preceding 
the date of the filing of the pétition. Applicant, after filing his déc- 
laration of intention and taking the oath referred to, and after rési- 
dence of six months, became an elector of the territory (section 3050, 
Code Wash. Ter.) and voted at the élections thereafter, and on ad- 
mission of the territory November 11, 1889, by constitutional provision 
this franchise wàs eontinued (section 1, art. 6, State Const.) and he 
on oath States that he wàs advised by the then United States I>istrict 
Attorney, after the admission of the territory as a state, that he pos- 
sessed ail the rights which naturalization would give, and that it was 
unnecessary to pursue his naturalization further, and believed himself 
to be a citizen. About 21 years ago the applicant was employed by 

©=jFor other cases see same toplc & KEY-NtJMBER In ali Key-Numbered DigesU & Indexes 
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a concèrn in San Francisco, and required to move to Victoria, B. C, 
and with his f amily, consisting of wife and several children, removed 
to Victoria, B; G., whére he resided with his family during the entire 
time until 1915^ He sècured and furnished his home; his children 
grew to maturity. No résidence of any kind or character or place 
of résidence was màintained in Washington or the United States. He 
did not leave any personal effects in the United States. He acquired 
some real estate in the United States, which he still holds. He never 
exercised the rights of franchise in Washington after his removal to 
Victoria; nor did he exercise any such rights in Victoria. He was 
frequently called to Portland, San Francisco, and Seattle on business. 
On the death of Président McKinley he joined with United States 
citizens in Victoria in mémorial exercises. On the Fourth of July he 
would decorate his résidence with the United States flag, as would citi- 
zens of thé United States. I am satisfied that the petitioner is a man 
of good moral character and attached to the principles of the Consti- 
tution of the United States. 

Objection is made by the Chief Examiner to his admission on the 
groUnd that he has not resided within the United States for 5 years 
next preceding his admission. Section 2170, Rev. St. (Comp. St. 
1913, § 4360), provides that no alien shall be admitted to become a 
citizen who has not, for a continued term of 5 years next preceding 
his admission, resided within the United States. For the applicant, ic 
is contended that he belîeved himself to be a citizen of the United 
States, and always held his allegiance to the Constitution of the United 
States, and that it was his intention to return to the United States 
when the business in which he was engaged was ended, and that pur- 
suant to such détermination he did return to the United States, and 
this mental condition or détermination should be the controlling factor. 
In re Deans (D. C) 208 Fed. 1018, and U. S. v. Deans (C. C. A.) 230 
Fed. 957, , are cited to the court as sustaining this view, as well as a 
number of other authorities bearing upon légal, as contradistinguished 
from actual, résidence, which I do not think hâve application hère. I 
think this case is; clearly distinguishable from the Deans Case, in this, 
that Deans was only absent from the United States two months when 
he was in Scotland and four months when he was employed in the 
Panama Canal Zone, where he was discharged because he was not a 
citizen, and the court in that case, and I think propçrly, held that the 
résidence contemplated by the act of Congress was not interrupted by 
the absence under the circumstances detailed. The court in that case 
merely held that it was not the intention of Congress that an alien 
must be actually and physically within the United States, actually prés- 
ent every day for the iive-year period. Précèdent and reason show 
thàt each case must be determined upon its own facts, and that tem- 
porary résidence , of short intervais does not destroy the continuity 
of résidence, constructively, at least, continued. In the instant case 
the apphcant: was actually absent from the United States with his 
family, maintaining his home, his résidence, his habitat, in a foreign 
domain, for the period of 20 years or more, and has only been a rési- 
dent of the United States for one year immediately preceding the filing 
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of this application. The court cannot, from the facts in thîs case, 
say that the appHcant maintained a légal résidence in the United States 
for any purpose, and his actual résidence was beyond question in Brit- 
ish Columbia. This conclusion is f ully sustained in the opinion of 
Circuit Judge Rogers for the Circuit Court of Appeals for tlie Second 
Circuit. U. S. V. Patrick Mulvey, 232 Fed. 513. 
Application is denied. 



CONTINENTAL GIN CO. v. STOCKER et al. 
(District Court, E. D. Oklahoma. September 11, 1918.) 

Evidence <g=5441(ll) — Pabol Evidence Rui-e — Exceptions. 

Wliere the payée of a note agreed that, if sureties would sign, the pro- 
ceeds of a mortgage given by the principal shoulU, in Oiise of default, be 
first applled upon the notes, the adiniRsion of évidence of the agreement, 
défailli havlng oceurred, is not a violation of the paroi évidence rule, 
where the mortgage had been foreclosed and the proceeds were in the 
bands of the payée, for such évidence did not tend to vary the terms of the 
note. 

[Ed. Note.— For other cases, see Evidence, Cent. DIg. |§ 1703-1812, 2043, 
2044 ; Dec. Dlg. ®=>441(11).] 

At Law. Action by the Continental Gin Company against W. L. 
Stocker and J. Oscar Howard. There was a judgment for plaintiff 
denying part of the relief sought, and plaintiff moved for a new trial. 
Motion overruled. 

Gibson & HuU, of Muskogee, 0kl., for plaintiff. 

Ramsey, de Meules & Rosser, of Muskogee, Okl., for défendants 

WADE, District Judge. Défendants were sued as sureties upon a 
promissory note executed to the plaintiff. Their défense, so far as 
presented for considération upon this motion for a new trial, was that 
certain notes, including those in suit, upon which défendants are sure- 
ties, were given for a cotton gin ; that a mortgage was also executed to 
the plaintiff as security for the purchase price of the gin ; that, at the 
time of the purchase of the gin and the exécution of the notes signed by 
the défendants, it was agreed that, in case of default and foreclosure 
of the mortgage, the money derived from the sale of the property 
should be first applied upon the notes signed by the défendants, and 
that there was default, and foreclosure, and sale of the property, which 
netted $2,711, but that plaintiff failed to apply it upon the notes signed 
by the défendants, but applied it upon other notes, and the défendants 
contended upon the trial that they were entitled to hâve this $2,711 
credited upon the notes which they signed, in accordance with tlie 
agreement made. 

The jury having found that the contract was made as claimed, we 
hâve this situation : 

For the purpose of this motion, it must be conceded that the plain- 
tiff made a solemn agreement with the défendants that, if they would 
sign thèse notes, they would also take a mortgage securing thèse and 

4=»For other cases s«e s&ma topic & KBY-NUMBER in ail Key-Numbered Disesta & Indexée 
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other notes, but tliat, in case of foreclosure, the money derived there- 
from Would be first applied in payment of thèse notes signed by the 
défendants; and it is not disputed that there was foreclosure and 
sale, and the receipt by plaintiff of $2,711, which, in violation of its 
contract, it applied upon other notes, and that the plaintiff is now 
seeking to recover the fuU amount of the notes signed by the défend- 
ants. 

Counsel for plaintiff place great stress upon the paroi évidence rule, 
and insist that évidence of this agreement should not hâve been ad- 
mitted, and, if admitted, that it should not be considered. 

The rule which holds that paroi évidence is inadmissible "to vary, 
alter, control, or contradict, the terms of a written instrument in an 
action f ounded upon such writing," is a salutary one ; but it should 
not be extended to include cases where the reason of the rule does not 
obtain. In the application of the rule, sometimes injustice has been 
donc, and to avoid injustice, and at the same time to sustain the rule, 
courts hâve in many cases given récognition to exceptions, which hâve 
almost destroyed the rule itself. Thèse exceptions hâve been fully 
considered in Gandy v. Weckerly, 220 Pa. 285, 69 Atl. 858, 123 Am. 
St. Rep. 691, 18 L. R. A. (N. S.) 434, and extensive note therein. 

But in my judgment the rule has no application hère. The défend- 
ants do not seek to alter, or change, or modify the contracts signed by 
them ; they admit their liability, but they plead f acts f rom which they 
contend that the debt has been partly paid. 

"A défense, by a surety, as to an improper application of payments by the 
créditer, lias f requently been upheld in a law action. " Columbia Digger Ce. 
V. Kector, 215 Fed. 618. 

"Payment to the credltor of collatéral held as surety for the debt, or a sale 
of it, and the a.ppropriatlon of the proceeds by the créditer, opérâtes as a 
satisfaction of the debt, and, where the amount received Is less than the debt, 
it wlU be considered as satisfaction pro tanto." 30 Cyc. 1193. 

There is no rule of law which prohibits the making of a contract, 
at the time notes are signed, that in case money is received from a cer- 
tain source it shall be applied upon the notes, provided that, before 
suit is brought upon the notes, the money has been actualy received. 

The rule contended for by counsel for plaintiff would apply in fuU 
force if the money had not been actually received by the plaintiff; but, 
having been received, the court will give force to the contract and com- 
pel the application in accordance with the agreement of the parties. 
Any other rule would give légal récognition to positive fraud, and no 
rule should be applied where such would be the resuit, except under 
the, most compelling circumstances. 

The f ollowing cases tend to sustain the foregoing : Hansen v. Roun- 
savell, 74 111. 238; Hughes v. McDougle, 17 Ind. 399; Carson v. 
Cook County Liquor Co., 37 Okl. 12, 130 Pac. 303, Ann. Cas. 1915B, 
695; Bross v. McNicholas, 66 Or. 42, 133 Pac. 782, Ann. Cas. 1915B, 
1272 ; United States v. American Bonding Co., 89 Fed. 925, 32 C. C. 
A. 420; Ross v. Crâne, 74 lowa, 375, 37 N. W. 959; Bennett v. Till- 
mon, 18 Mont. 28, 44 Pac. 80; and Roe v. Bank, 167 Mo. 406, 67 S. 
W. 303. 
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Counsel also insist that the agreement, if made, was not by a duly 
authorized agent; but this question was submitted to the jury under 
instructions, which are not complained of , and I feel satisfied that the 
évidence was sufficient to sustain the verdict. 

The motion for a new trial will be overruled. 



THE FAIRHOPE. 

(District Court, E. D. Loulslana. July 13, 1916.) 

No. 15194. 

1. Maritime Liens <S=»44 — Riqht to Liens. 

Under Act Cong, June 23, 1910, c. 373, 36 Stat. 604 (Oomp. St. 1913, 
§§ 7783-7787), declaring that any person fumishing repairs, supplies, or 
other necessarles to a vessel upon tlie order of the owner shall hâve a 
maritime lien on the vessel which may be enforced by a proceeding In 
rem, and that it shall not be necessary to allège or prove that crédit 
was glven to the vessel, one maklng repairs on and furnishing necessary 
supplies to a vessel on order of the ovener is entitled to a lien, although 
the owner gave his note therefor, due in four months, and a mortgage 
on the vessel to secure it. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg, § 83; 
Dec. Dlg. <S=>44.] 

2. Maritime Liens <@=543 — ^Waivee — Takinq Note for Amount. 

That one who made repairs upon and furnished supplies for a vessel 
retained the note of the owner therefor is no ground for denying hlm a 
maritime lien as against other lien claimants ; the owner not maklng 
objection to the rétention of the note. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 82 ; Dec. 
Dlg. <S=>43.] 

In Admiralty. L,ibel by Mose Kruger and others against the steam- 
er Fairhope, in which the Shdell Dock Yard & Shipbuilding Company 
intervened. The intervener's claim was rejected by the commissioner, 
and it filed objections to his report. Exception sustained, and decree 
entered in favor of intervener. 

WilHam H. Pascoe, of New Orléans, La., for libelants. 

John D. Grâce, of New Orléans, La., for interveners Cahaba Red 
Ash Coal Co. and others. 

J. D. Dresner, of New Orléans, La., for intervener MadisonvïUe 
Saw & Planing Mill. 

Jas. E. Zunts, of New Orléans, La., for intervener Robt. P. Hyams 
Coal Co. 

Denegre, Leovy & Chafïe and Harry McCall, ail of New Orléans, 
La., for intervener Ollinger & Bruce Dry-Dock Co. and others. 

Andrew M. Buchmann, of New Orléans, La., for intervener Alex. 
Dussel Iron Works. 

McCloskey & Benedict, of New Orléans, La., for intervener New 
Orléans Railway & Light Co. 

Gustave Lemle, W. Catesby Jones, and Arthur A. Moreno, ail of 
New Orléans, La., for intervener Slidell Dry E>ock & Ship Build- 
ing Co. 

^ssFor other cases see same topic & KEIY-NUMBER In ail Key-Numbered Dlgests & Indexes 



1008 235 FEDERAL RBPORTEIl 

. Henry" L. Garland, for interveners N'aul and Williams. 

Dart, Kernan & Dart, of New Orléans, L,a., for intervener Dr. E. 
T. Newell. 

Farrar, Jonas, Goldsborough & Goldberg and Al. C. Kammer, ail of 
New Orléans, L,a., for intervener Texas Oil Co. 

FOSTER, District Judge. In this matter Mose Kruger and other 
seamen filed a libel against the steamer Fairhope for wages. Ad- 
miralty process issned against the vessel, and she was seized and sold. 
Varions materialmen having intervened, the matter was referred to 
a commissioner, who in due course reported. His report is imma- 
terial except as' to the daim of the Slidell Dry Dock & Shipbuilding 
Company. This claim he rejected, and naturally, that Company ob- 
jects to the report. 

[ 1 ] The f acts are as f ollows : The steamer Fairhope was owned 
by D. H. Newell, a résident citizen of Louisiana, and was enrolled 
at New Orléans. In December, 1914, the Slidell Dry Dock & Ship- 
building Company, a Louisiana corporation conducting a shipyard 
at Slidell, Ea., made repairs and furnished necessary supplies to the 
Fairhope, amounting to $1,020.63. On the conclusion of the repairs, 
the owner executed his note, dated December 12, 1914, due in four 
months, for an amount slightly exeeeding the claim now made, and 
also executed a mortgage on the vessel in the usual form to secure 
the note. The libel filed made no mention qf the note or. the mort- 
gage, and declared on the original admiralty lien. The note has not 
been surrendered. The testimony of A. D. Canulette, gênerai man- 
ager of the shipbuilding company, establishes the correctness of the 
account sued on, that the bills were approvedby the captain, and that 
the repairs were made and the supplies furnished on the crédit of 
the vessel. His testimony is not rebutted. The vessel speedily got 
into financial difficulties after being repaired, and the original libel 
herein was filed on January 11, 1915, within less than one month 
after the note was signed. 

It is çontended that by taking the note and mortgage, intervener has 
waived his Hen, and emphasis is placed on the fact that the note has 
not been surrendered. Intervener's right to recover dépends, of 
course, on the act of Congress of June 23, 1910. That statute crys- 
talizes what has always been the gênerai admiralty law, and makes 
it applicable to foreign and domestic ships alike. Under the gênerai 
maritime law, if the repairs and supplies were necessary and furnished 
in good faith, the presumption would be that they were furnished 
on the crédit of the ship. The statute recognizes this rule, and goes 
a step further, perhaps, in declaring that it shall not be necessary to 
allège or prove that crédit was given to the ship. The presumption 
would not be overcome by showing that the owner was présent and 
ordered the repairs. The Kalorama, 10 Wall. 204, 19 E.Ed. 941. 
And the taking of the note and mortgage would not waivC; the lien 
unless if was so intended. The St. Lawrence, 1 Black, 522, 17 L. 
Ed., 180; The B. D. Steelman (D. C.) 48 Fed. 580; The Théodore 
Féri-y, Fed.' Cas. No. 13,879. The terms of the mortgage in this case 
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do not indicate an intention to waive the lien. Nothing whatever 
is said about the maritime lien, but the crédit is only for four months, 
well within the term of prescription of the lien under the local law, 
which the parties probably had in mind when the mortgage was exe- 
cuted, and the act provides for the instant maturity of the note in 
the event of a libel being filed against the boat. Such testimony as 
is in the record tends to show that the supplies and repairs were 
furnished on the crédit of the vessel, and there is nothing to indi- 
cate that the lien was waived. 

[2] It is insisted, however, that the claim cannot be allowed be- 
cause the note has not been surrendered. In several cases the Su- 
prême Court has adverted to the fact that the note has, or has not, 
been surrendered, and more or less significance attached to the fact, 
but, so far as I am advised, the question has never been fully discussed 
by that court. However, in the case of The Théodore Perry, supra, 
Mr. Justice Brown, when on the district bench, held that the objection 
was Personal to the maker of the note. This is in accord with sound 
reason, and is consistent with the décision of the Suprême Court in 
the case of The Custer, 10 Wall, at page 218, 19 L. Ed. 944, wherein 
it was held that the pendency of a common-law action against the 
owner did not prevent the assertion of the lien against the ship. 

In this case ail the liens are practically contemporaneous. The re- 
pairs furnished by the Slidell Dry Dock & Shipbuilding Company 
were probably of benefit to the other claimants, as no doubt value was 
added to the vessel, and it would be inéquitable to deprive intervener 
of sharing in the fund. 

The exception to the commissioner's report will be maintained, and 
a decree entered in accordance with this opinion. 



FIDELITY TRUST CO. v. ELBERTON & E. RY. OO. 

(District Court, N. D. Georgia. September 25, 1916.) 

No. 22. 

1. RaILROADS <S=>18S MORTGAGES — FORECLOSDRE — INTERVENTION. 

In a suit to foreclose a mortgage or deed of trust given to secure bonds 
issued by rallroad company, stockholders seeking to intervene cannot m- 
ject by their answer issues as to whetlier some of the stockholders had 
paid for the stock held by them. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. |§ 618-621; 
Dec. Dig. <S=»188.3 

2. Railroads iS=>183 — Mortgages — Foreclosure — Défenses. 

Where a contractor, hàvlng constructed a Une of rallroad, dlsposed of 
part of the bonds given for the purchase priée, foreclosure of the mort- 
gage securing the bonds cannot bé denied because of the contractor's 
breach of contract dapaglng the corporation, but the claim should, after 
the mortgage has been foreclosed, and the money paid Into court, be 
urged as against the interest of tlïe contractor In the proeeeds, so an in- 
tervention setting up the contractor's breach should be denied. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. g 612 ; Dec. Dig. 
<&=>183.] 

4=»For other cases see same toplc & KBY-NUMBBR in ail Kèy-Nùmbered Digests & Indexes 
235 F.— 64 
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3. Raileoads €=9l8e— Mobtqagks — Foeïclosxjbe — Intebvbntiow — ^Défenses. 

In sudi case, where there was a suit pendlng agalnst the contracter in 

anoUier district involving Its breach of contract and right to interest 

on money deposited wltli it, that fact is an addltlonal ground for deny- 

Ing intervention to defeat foreclosure. 

[Ed. Note.— For other cases, see Bailroads, Cent Dig. {§ 615, 616 ; Dec. 
Dig. ®=»186.] 

In Equity. Suit by the Fidelity Trust Company against the Elber- 
ton & Eastern Railway Company. On application by stockholders for 
leave to intervene. Application denied. 

W. A. Slaton, of Washington, Gà., and S. G. McLendon, of Atlanta, 
Ga., for interveners. 
King & Spalding, of Atlanta, Ga., for respondent. 

NEWMAN, District Judge. This is à suit brought by the Fidelity 
Trust Company, as the trustée under a mortgage or deed of trust to 
secure certain bonds, to foreclose the mortgage. Application was made 
for the appointment of receiver. A temporary receiver was appointed, 
and his appointment was subsequently made permanent. 

[ 1 ] This application to intervene is on behalf of certain stockhold- 
ers. Attached to the application to intervene in the case and become 
parties défendant is the draft of an answer which would be filed if 
leave to intervene were granted. This answer sets up certain things 
which are matters aflfecting the internai organization and management 
of the corporation, which clearly could not be set up as a défense to 
this foreclosure suit. It also sets out that the stock owned by certain 
stockholders was not paid for. That is a matter which, of course, 
cannot be set up as a défense to this foreclosure proceeding. 

[2] The bonds which were issued under the mortgage sought to 
be foreclosed were given to the Fidelity & Deposit Company to pay 
it, as the ultimate contractor, for the building of the railroad. There 
is no question raised about this. It is asserted by the plaintiff, the 
Fidelity Trust Company, that one-half of thèse bonds went to and 
are now held by the J. F. Cogen Company of New York; the other 
$150,000 being the property of the Fidelity & E>eposit Company. 

There is a question made in the intervention as to the fact that the 
road was not finished within the specified time, and certain damages 
are claimed for that, as well as interest on fifty thousand dollars claimed 
to hâve been deposited with the Fidelity & Deposit Company to secure 
it for going on the bond of the McCord Company, the original con- 
tractor. 

At ail events, ail that seems to be claimed hère of a substantial char- 
acter is against the Fidelity & Deposit Company, there being certain 
allégations in the intervention to the effect that the Fidelity Trust 
Company, the plaintifif, is so connected with the Fidelity & Deposit 
Company as that they are onc and the same in law and in légal effect. 

I hâve corne to this conclusion about the right to intervene in this 
case: That, so far as the interveners represent the corporation and 

$=>For otber cases Se* same toplc t KEY-NUMBER la ail Ker-Numbered DigesU A Indexes 
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can set up any rights against the Fidelity & Deposit Company, that 
can be donc hereafter. The bonds represented by the plaintiff and 
secured by the deed of trust should be brought into court and the 
owners of the same should be named. If, as claimed by the plaintiff, 
one-half of thèse bonds are still in the hands of the Fidelity & Deposit 
Company, any claim against that company can be brought, if at ail, 
at that time, and certainly should not be interposed now to prevent a 
decree of f oreclosure of the mortgage. When the property is sold 
and the tnoney brought into court, it seems to me that ail matters that 
exist between the corporation and the Fidelity & Deposit Company 
can be readily ascertained and determined. 

[3] It appears from an answer filed by the respondent hère, and by. 
the exhibit to the court of a copy of the proceeding, that a suit has 
been brought by the trustée in bankruptcy of the McCord Contracting 
Company, the original contracter to build the Elberton & Eastern Rail- 
road, against the Fidelity & Deposit Company and the Elberton & 
Eastern Railway Company, in the United States District Court for 
the Southern District of New York, and is there now pending ; the 
object of the suit being to recover the money deposited with the Fidel- 
ity & Deposit Company. It is stated by this answer that in that suit 
the Elberton & Eastern Railway Company bas pleaded; so that the 
fact that the matter is pending in another court of compétent juris- 
diction, in which the right of the Fidelity & Deposit Company to re- 
tain the money in its hands is at issue, would be an additional reason 
for denying the right of the interveners to come into this court as to 
that part of their case. 

In the case of Dickerman v. Northern Trust Company, 176 U. S. 
181, 20 Sup. Ct 311, 44 L. Ed. 423, in concluding a very interesting 
opinion, which, taken altogether, is very strongly against the right to 
intervene in cases like this, Mr. Justice Brown, delivering the opinion 
of the court, says: 

"This is a decreè orderlng a foreclosure and sale of the property to pay 
the bonds, to which the bondholders are clearly entitled. It finds that ail the 
bonds were duly issued, negotiated, and sold, and that they are outstanding 
and valld obligations of the company, and that they are now held by a large 
number of persons who hâve become the owners thereof for a valuable con- 
sidération. Thèse bonds must ultlmately be presented for rédemption from 
the proceeds of sale, and we see nothing in the decree appealed from to pré- 
vent an Inquiry belng Instituted as to their ralidlty In the hands of thelr 
présent holders. We are clearly of opinion that, so far as they were pur- 
chased for a valuable considération by innocent holders, they are not sub- 
ject to the set-off claimed. The question whether, so far as they are held 
by parties cognizant of the alleged fraud, they are subject to a set-ofE, is 
not one which properly arises in this case, where the bonds must be treated 
as an entirety, but is a défense applicable to each Individual bondholder." 

It seems to me perfectly clear that ail that can be properly claimed, 
if that can be, is the set-off against the bonds in the hands of the Fidel- 
ity & Deposit Company, when it shall présent those bonds for payment. 

That and the additional fact that the matter of the right of the 
Fidelity & Deposit Company to retain this $50,000 is now pending in 
another court, seem to be ample grounds for denying the right to in- 
tervene as to that matter. 
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If there be any right on the part of the corporation to recover against 
certain stockholders, that is a matter to which the court, through its 
receiver, can give proper attention. 

The appUcation for leave to intervene is denied. 



TJNITED STATES v. JUNG TOU. 
(District Court, B. D. Pennsylvania. October 11, 1916.) 

No. 2. 

1. Aliens i©=>32(5)— Déportation — Burden or Proof. 

In a proceeding for the déportation of an alien, the burden of estab- 
lishing liis right to renmln in the country is imposed on the alien by 
reason of the practical necessities of the case. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. ©=32(5).] 

2. Aliens <©=»32(8) — Déportation — Oiiinese Persons — Evidence. 

In a proceeding for the déportation of défendant, a Chinese person, on 
the theory that he was unlawfully within the country, évidence held to 
establish that défendant vpas lawfully witliin the country and to shov? 
tha.t the order for hls déportation was improper. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
<S=»32(8).] 

Proceedings by the United States against Jung You for his déporta- 
tion. From an order of the Commissioner directing déportation of 
défendant, he appeals. Order revoked, and défendant directed re- 
leased. 

Edwin S. Kremp, Asst. U. S. Atty., and Francis Fisher Kane, tJ. 
S. Atty., both of Philadelphia, Pa! ' 

Frank G. Butler, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] The duty of the court to give 
effect to the policy declared in and sought to be enfôrced by the acts 
of Congress, which apply to this case, is recognized. At the same 
time, no one can shut his eyes to the wrong donc a défendant who is, 
through an error of judgment of the facts, ordered to be deported. 
The difïîculties which eticompass a searcher for the truth are many and 
obvious. The burden placed upon défendants in such cases is with- 
out doubt a heavy one, but it is justified by the practical necessities. 
Heavy as it is, the défendant mUst meet it, and the only question in the 
case is: HaS this défendant done so? Such a question divides itself 
into several minor ones. Is there évidence to support a finding of the 
required fact? Does the évidence, if credited, justify such finding? 
It is admitted that thèse lattèr questions must be answered affirma- 
tively. There is évidence which,; if given credence, establishes the 
fact. The query then shifts and partakes of a somewhat différent 
and négative form: Is there anything in the case to justify disbelief 
or to support a refusai to give it credence? A multitude of smaller 
questions at once arise. The attitude of a mind intent upon getting 

^:s>Por other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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at the truth is described in the request, "Tell me ail about the case 
and everything bearing upon the question." One helpful fact is how 
the question came to arise, because this involves the degree of the 
strength of the proofs which may properly be .exacted. Every one 
upon whom a burden of proof rests may fairly be required to produce, 
not only évidence, but the best évidence, which he could reasonably be 
«expected to supply. 

[2] We learn, in this case, that two men, known as Chinamen, left 
the ship upon which they came tb this country as part of the crew. 
In the search for them the défendant was found and was taken into 
custody as one of the deserters. Had he been one of them and re- 
sisted déportation by the assertion of American birth, the most clear 
and convincing proofs might hâve been very properly required of 
him. Ail suspicion even of this is out of the case, and the proceeding 
against him has been turned into a test of his ability to prove his right 
to remain in this country. This test he must meet, and the question 
recurs of whether he has donc so successfully. American birth would 
naturally raise the expectation of his présence hère, if not for his 
whole life, at least for some part of it. If the fact of birth hère was 
the only fact averred, the proof to be convincing must be clear or ac- 
companied with some satisfying explanation of the fact of absence. 
If both birth and continuons résidence hère were averred, technical 
fullness of proofs of the fact of birth might not be exacted, but satis- 
fying évidence of résidence would be expected and demanded. This 
demand for fullness and clearness in the proofs would be strong for 
the later years, but would properly lessen as the time receded. The 
very character of the évidence adduced might challenge our credulity 
and justify disbelief. If a man charged with surreptitious entrance 
within the past two or three years defended déportation proceedings 
by averring that he was born and had lived ail his life in America, 
and the only crédible witnesses he was able to produce had known him 
to be hère for but two years, credence might be refused to his claim 
of birth in spite of the fact that he offefed the positive and direct tes- 
timony of those who said they were présent and eye witnesses of the 
physical fact of his birth. The reason for the disbelief would lie 
in the fact that the proofs were significantly weak where they could 
reasonably be expected to be strong, and suspiciously strong where 
they would be expected to be weak, 

No such reason exists for discrediting the défense set up in this 
case. The défendant has shown by évidence adrnittedly convincing his 
continuons résidence hère for half a génération. The fact of his 
birth has been attested in the only way short of the production of an 
officiai record in which such a fact can be established, and the absence 
of an officiai record is accounted for by the fact that its production 
is adrnittedly impossible. To deny credence to évidence which carnes 
conviction is merely to refuse to believe, and the refusai is neither 
softened nor justified by demanding a kind of proof which adrnittedly 
is beyond the possibility of production. Truth which is to be dis- 
covered from the testimony of witnesses and other évidence is to be 
found by following the conscientious convictions of the tribunal which 
passes upon the testimony. 
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The Commissioner followed his convictions in issuing the order of 
déportation, and by the like command we foUow ours in sustaining 
the appeal, revoking the order, and directing that the défendant be re- 
leased from custody. 



Ex parte CHOW JUYAN. 
(District Court, S. D. Callfornia, N. D. First Division. September 11, 1916.) 

Nos. 15907-15910. 

PHTSICIATïS and StJBGEONS ®=»2 STATUTB SeGULATING PbACTICE CONSTI- 

TUTIONALITY. 

Act Cal. June 2, 1913 (St. 1913, p. 722), regulatlng the practlce of medl- 
clne, held not invalid as In violation of the Constitution of the United 
States. 

[Ed. Note. — For other cases, see Physiclans and Surgeons, Cent. Dlg. § 
2; Dec. Dlg. ®=s2.] 

Pétitions for writs of habeas corpus by Chow Juyan, Tom J. Chong, 
Chow Juyan and Chow L,et, and Yak Q. Gine. On demurrers. Writs 
denied. 

Philaletha Michelsen and Twain Michelsen, of San Francisco, Cal., 
for petitioners. 

Charles M. Fickert, Dist. Atty., of San Francisco, Cal., for re- 
spondent. 

DOOIvING, District Judge. Thèse pétitions, involving the same 
questions, were heard together. The petitioners are Chinese who 
practice the art of healing by the use of herbs. They were convicted 
in the state courts for practicing without the médical certificate which 
is required in California by the Act of June 2, 1913 (Stats. of Cal. 
1913, p. 722). This conviction having been upheld by the District 
Court of Appeals, and an apphcation to the Suprême Court of the 
State of California for a writ of habeas corpus having been denied, 
a similar application was made to this court, and an order to show 
cause thereupon issued. 

The sufficiency of the pétition is now challenged by demurrer. The 
basis of the pétition is the alleged unconstitutionality of the 
act above mentioned. This act, it is claiméd, is unconstitutional for 
a number of reasons. It is claimed that the title is defective; but 
such defect, if it exist, is one solely under the state Constitution, and 
the courts of the state bave held the act to be valid. 

It is further urged that the act is unconstitutional because of its 
provisions regulating drugless healers, in that it defines the drugless 
practitionei- as one who treats diseases without the use of drugs and 
without in any manner severing or penetrating any of the tissues of 
human beings except the severing of the umbilical cord. The argu- 
ment is that such practitioners db continually by manipulation and 
adjustment sever the tissues of human beings in using their particu- 
lar mode of treatment. The District Court of Appeals disposes of 

<g=>Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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this contention by the statement that it is évident from the whole con- 
text that the word "sever" as therein used means a severance by 
cutting. In addition, it may be said that petitioners are not drugless 
practitioners, and the provision in question does not affect them. It 
is also urged that the act is unconstitutional as applied to petitioners 
because it gives to the board of médical examiners the power arbi- 
trarily to détermine the fitness of applicants for certificates and the 
standard of collèges as a matter of mère personal approval, without 
regard to any standard fixed by the Législature itself, and that such 
délégation of power is unconstitutional. But such délégation, even if 
conceded, contravenés no provision of the Constitution of the United 
States, nor any law of Congress, that bas been called to my attention. 
Whether or no it contravenés a provision of the state Constitution is 
a matter within the cognizance of the courts of the state, and they 
bave held that it does not. It is also urged that the act interfères 
with Interstate commerce because it prohibits or unduly burdens the 
sale of imported herbs. But it does not probibit the sale of such 
herbs, and, if it burdens such sale, it is only because the seller, in 
addition to selling the herbs, acts also as a physician in prescribing 
their use, and the prescribing is burdened to the extent that the pre- 
scriber must hâve the médical certificate required. It is not Chinese 
herbalists alone who must secure such certificate, but ail herbalists ; 
that is to say, ail persons who treat others by the use of drugs, whether 
exclusively herbal drugs, or otherwise. 

There appears no reason why this court should interfère with the 
enforcement of the act in question, and the demurrers are therefore 
sustained, and the pétitions for writ of habeas corpus are denied, and 
such order will be entered in each case. 



UNITED STATES v. FAIR et al. 
(District Court, N. D. Califomia, First Division. September 13, 1916.) 

No. 5807. 

OosTS i©=ï>246^ — SuiTS IN Forma Paupebis^ — Construction of Statute. 

Act July 20, 1892, c. 209, § 1, 27 Stat. 252, as amended by Act June 25, 
1910, c. 435, 36 Stat. 866 (Comp. St. 1913, § 1626), authorizing cltizens to 
malntain or défend suits or wrlts of error or appeals In civil or criminal 
cases without prepayment of fées or costs on the flling of an affidavit 
of poverty and requiring officers of the court to perform dutles in such 
cases, does not give a District Court power to order its reporter, who is 
not an offlcer of the court, to f urnish a transcript for error proceedings to 
the défendant in a criminal case without compensation, or at the expfense 
of the government. 

(Ed. Note. — For other cases, see Costs, Dec. Dig. ®=92465^.] 

Criminal prosecution by the United States against John Fair and 
others. On motion by défendants for order requiring reporter to make 
transcript. Denied. 

®=9Fcn: otber cases see same toplc & KEY-NUMBKR in ail Kejr-Numtiered Dlgests & Indexes 
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John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

J. G. Reisner and L. H. Honey, both of San Francisco, Cal., for 
défendants. 

DOOLING, District Judge. The défendant, having been convicted 
of using the mails in furtherance of a scheme to defraud, now moves 
the court for an order "directing the reporter in this court to transcribe 
the testimony heretofore taken upon the trial of the above-entitled 
cause, at the expense of the government." The motion is based, upon 
the affidâvits of défendant and his counsel, on the ground that défend- 
ant is in indigent circumstances, and because of his poverty cannot 
pay for such transcript or give security for the same, and such tran- 
script is absolutely necessary to perfect the record upon a writ of er- 
ror which he intends and desires to sue out. 

The application is made under section 1 of the act of July 20, 1892, 
as amended June 25, 1910 (Stats. 1910, c. 435, 36 Stat. L. 866), which 
is as follows : 

"That auy citizen of the United States entitled to commence or défend any 
suit or action, civil or criniinal, in any court of the United States, may, upon 
the order of the court, commence and prosecute or défend to conclusion any 
suit or action, or a writ of error, or an appeal to the Circuit Court of Appeals, 
or to the Suprême Court in such suit or action, Ineludlng ail appellate pro- 
ceedlngg, unless the trial court shall certify in writing that in the opinion of 
the court such appeal or writ of error is not taken in good faith, without being 
required to prepay fées or costs or for the printing of the record in the ap- 
pellate court or give security. therefor, before or after bringing suit or action, 
or upon suing out a writ of error or appealing, upon filing In sald court a 
statement under oath in writing that because of his poverty he is unable to 
pay the costs of said suit or action or of such writ of error ; or appeal, or to 
give security for the same, and that he believes that he is entitled to the re- 
dress he seeks by such suit or action or writ of error or appeal, and setting 
forth briefly the nature of his allegod cause of action, or appeal." 

Section 3 (Comp. St. 1913, § 1628) of the same act provides : 

"That the officers of court shall issue, serve ail process, and perform ail 
duties in such cases, and witnesses shall attend as in other, cases, and the 
plaintiff shall hâve the same remédies as are provided by law in other cases." 

Section 5 (Comp. St. 1913, § 1630) is as follows: 

"That .iudgment iiiay be rendered for costs at the conclusion of the suit as 
in other cases: Provided, that the United States shall not be liable for any of 
the costs thus Inçurred." 

This statiite as originally enacted applied only to plaintififs in a civil 
action, and the provisioi^s last quoted^wére not changed when the act 
was .amended : in 1910 to include défendants in suits or actions both 
civil and criminal. But one thing is quite apparent, and that is that 
Congress did not intend that the United States shoUld bè' liable for any 
of the costs încurred' under the provisions of the act. So that in any 
eyent the court is without power to order, as requested, "the transcrip- 
tion of the, tèstirhony at the expense of the governmenti" I am con- 
vinced, too, that the court is equally without poWer to ordef such tran- 
scription at the expense of the reporter. The act evidently appliès only 
to such i ees as those of the clerk or marshal, or some other ofificer 
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of the court. The reporter is net such an officer. Indeed, the reporter 
of this court is such by contract with the E>epartment of Justice. This 
contract does not require him to perform, without compensation, the 
services now sought to be imposed ; nor does it provide that he sliould 
be paid therefor l3y the government. 

It is very désirable that a défendant hâve every opportunity, in mak- 
ing his défense or perfecting his appeal, to safeguard ail of his rights; 
but such safeguarding may not be had at the expense of the reporter. 

I hâve considered this application on its merits, although the affi- 
davits do not show that défendant is a citizen of the United States, 
or that a writ of error has already been sued out; and it is apparent 
that when such writ is sued out the application to prosecute it without 
the payment of fées or costs must be made, if at ail, to the Circuit 
Court of Appeals. 

The motion to order the reporter to transcribe the testimony must 
be denied, and it is so ordered. 



In re LEWIS SHOE CO. 

(District Court, D. Massachusetts. October 27, 1908.) 

No. 13534. 

1. Bankktjptcy <s=s>84 — Involuntaby Proceedings — Amendment of Pétition. 

Permission wlU not be given to amend a pétition in involuntary bank- 
ruptcy severai years after it was filed by aiieglng as an additional act 
of bankruptcy a preferential transfer of property, wtiere it is not ai- 
leged what tlie property was or when or to whom it was transferred. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. ©=84.] 

2. BANKRrPTCY (@=»84— Involuntabt Peoceedings — Amendment of Pétition. 

A pétition in involuntary bankruptcy cannot be amended by aiieglng a 
preferential transfer of property more than four months before the ap- 
plication to amend was made, although less than four months before 
the flllng of the pétition. 

[Ed. Note.— For other cases, see Bankruptcy, C«nt. Dig. §§ 126-129; 
Dec. Dig. <®=»84.] 

In the matter of Lewis Shoe Company, alleged bankrupt. On mo- 
tion to amend pétition. Denied. 

Edward C. Clark, of Boston, Mass., for petitioning creditor. 
Allen & Barnes, of Boston, Mass., for alleged bankrupt. 

DODGE, District Judge. This involuntary pétition against Eewis 
Shoe Company was filed March 25, 1908, by three alleged creditors. 
The only act of bankruptcy alleged was the making of a gênerai assign- 
ment to George L. Barnes of Weymouth. An answer to the pétition 
was filed, and the case is before the référée for ascertainment of the 
facts and report, under an order made April 27, 1908. 

The présent application is for leave to amend the pétition by adding 
to it allégations of still other acts of bankruptcy. 

<g=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] Thé first allégation which it is desired to add is that within 
four months preceding the filing of the pétition the alleged bankrupt 
cbnveyed, transferred, concealed, or removed "a portion of its prop- 
erty" with intent to hinder, delay, and defraud creditors, or permitted 
this to be donc. What property was then dealt with, and when, or 
to whom it was tranferred, if to any one, is not alleged. It is stated 
that a more particular description of the property, and of the time of 
the alleged act, are "unknown to your petitioners." 

A former pétition to amend, which sought to add to the original péti- 
tion a similarly unspecific and indefinite allégation of a preferential 
transfer, was denied May 4, 1908. The same disposition must be made 
of the présent request. If the petitioners, after their original pétition^ 
containing no such allégation, has been on file for some weeks, are 
unable to state when the transfer they now désire to rely on was made, 
or to whom, or what the property was, the inference is strong that 
they are proceeding upon conjecture or suspicion alone. No reasons 
for a belief that what they allège is true are set forth, nor any reasons 
for the fact that they are unable to be spécifie in their allégations if 
what they allège is true. The alleged bankrupt ought not to be com- 
pelled to meet allégations made upôn the mère anticipation that some- 
thing of the kind may perhaps be disçlosed in the course. of the hear- 
ing now ordered before the référée. The référence was not for the 
purpose of finding out whether some act of bankruptcy may not bave 
been committed^ : but to give the petitioning creditors the opportunity 
to prove, if they can, that a certain definite act of bankruptcy has been 
committed. 

It is true that pétitions charging acts of bankruptcy in ternis no 
more spécifie and definite than thèse are sometimes filed, and, if no 
objection is raised, are sometimes acted upon by the court. Against 
objection, however, the bankrupt cannot be required to answer such 
allégations. In re CHffe (D. C.) 94 Fed. 354; In re Nelson (D. C.) 
98 Fed. 76; In re Pure Milk Co. (D. C.) 154 Fed. 682. Their in- 
troduction into thèse proceedings at the présent stage cannot be per- 
mitted. 

[2] The second allégation sought to be added to the pétition is that 
$50 was preferentially transferred by the bankrupt to William M. 
Staples of Weymouth on February 28, 1908. This is spécifie enough, 
and the allégation might be allowed as an amendment but for the fact 
that February 28, 1908, is more than four months before the applica- 
tion to set it up in thèse proceedings is made, though less than four 
months before the filing of the original pétition. Under thèse circum- 
stances, the amendment cannot be allowed. In re Haff, 136 Fed. 78, 
80, 68 C. C. A. 646, and the authorities there cited; In re Pure Milk 
Company (D. C.) 154 Fed. 682. 

The pétition to amend is denied. 



UNITED STATES V. KENOFSKET 1019 

UNITED STATES v. KENOFSKET. 

(District Court, E. D. Louislana. July 25, 1916.) 

No. 3001. 

PosT Office <®=>35— Offenses — Use of Mails td Defraud. 

An agent of an Insurance company whose duty it was to Identify re- 
malus and obtaln certlflcates of death of persons Insured, devised a 
scheme to defraud the Insurance company by presentlng to It fraudulent 
death clalms, supported by false certlflcates. He knew tbat the clalms 
requlred approval by the home office of the Insurance company in another 
State, and that they vvere sent by the local office to the home office by 
mail, but hls connection wlth the fraudulent clalms ended when they 
were presented to the superlntendent of the local office. Ileîd, that 
though the superlntendent of the local office sent such fraudulent clalms 
through the mail, the agent is not guilty of the offense of using the mails 
in connection wlth the scheme to defraud denounced by Peu. Code, § 215 
(Act March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1913, § 10385]). 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
<S=>35.] 

At L,aw. Solomon Kenofskey was indicted for postal offenses de- 
nounced by Pen. Code, § 215, and he demurs. Demurrer sustained. 

Joseph W. Montgomery, Asst. U. S. Atty., of New Orléans, La. 
Henriques & Otero and H. N. Gautier, ail of New Orléans, La., for 
défendant. 

FOSTER, District Jûdge. In this case the indictment sets up a 
scheme to defraud by use of the mail, in violation of section 215 of 
the Pénal Code. The facts charged upon which the overt act is predi- 
cated are as follows : Kenofskey was an agent and assistant superln- 
tendent of the Life Insurance Company of Virginia at New Orléans, 
and it was part of his duty to view and identify the remains ànd ob- 
tain certificates of deaths of the persons insured. He devised a scheme 
to defraud the insurance company by presenting to it fraudulent death 
claims supported by false certificates. He knew ail such claims re- 
quired approval by the home office of the company at Richmond, Va., 
before payment, and were sent by mail from the local office to the 
home office. In pursuance of the scheme he handed certain false docu- 
ments to the local superlntendent at New Orléans, and he in turn ap- 
proved them without knowledge of their fraudulent character, and de- 
posited them in the mail for transmission to the home office in Rich- 
mond. 

It is alleged the défendant knew the documents would be sent by 
mail, and intended that they should be. The depositing of the letter 
in the mail for the purpose of executing the scheme is the crime. The 
défendant did not mail the letter, and the local superlntendent of the 
insurance company was not his agent. It is not charged it was the 
duty of the défendant either to prépare for mailing or to actually mail 
the papers. He is sought to be held on the theory that as he knew 
the claim would be mailed to the home office, in the usual course of 

âs>Far otber cases see same topic & KEY-NUMBER In ail Key-Numbered DigesU & Indexes 
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the business, for approval before payment, he knowingly caused it to 
be deposited. This theory is too far-fetched to be tenable. Further- 
more, in order to constitute a crime, the mailing of the letter must 
hâve been a step in the exécution of the f raudulent scheme. The 
scheme devised by défendant was completely executed when he handed 
the false claim to the local agent at New Orléans. 

However désirable it may be from the viewpoint of the victim to try 
ail perpetrators of f raudulent schemes in the fédéral courts, this court 
cannot assume jurisdiction, except in clear cases. 

The demurrer will be sustained. 



In re BETSEKAS. 
(District Court, K. D. Califomla, S. D., First Division. October 9, 1916.) 

No. 10321. 

BANKRrPTCT <S=»196— Creditobs — Restraining Ordeb. 

A judgment créditer levied exécution on property whlch was clalmed by 
tbird persons to whom the bankrupt had conveyed it, whereupon tbe éxe- 
cution was released. More than four months before the institution of 
the bankruptcy proceeding, the judgment créditer sued the bankrupt and 
such third persons, and secured a decree that the conveyances were 
vold as to him. Such decree was entered withln four rponths of institu- 
tion of the proceedings, whereupon the judgment créditer caused exécu- 
tion to ba issued on the original judgment, and the property was sold 
as the property of the bankrupt. Helé-, that a restraining order should 
not be issued against the judgment créditer in favor of credltors who had 
not participated in the suit to set aside the conveyances, notwithstanding 
the judgment créditer was proceeding only by virtue of the latter decree. 

[Ed. Note.— For other cases, see Bankruptcy. Cent. Dig. §§ 306-316; 
Dec. Dlg. ®=»196.] 

In Bankruptcy. In the matter of the involuntary bankruptcy of 
John Betsekas. On motion to dissolve restraining order. Motion 
granted. 

C. A. Shuey and J. A. Bacigalupi, both of San Francisco, Cal., fof 
petitioning creditors. 

G. C. Halsey, of San Francisco, Cal., for alleged bankrupt. 
Devoto, Richardson & Devoto, of San Francisco, Cal., for G. Sbra- 

DOOLING, District Judge. Sbragia, the moving party, has been for 
some months pursuing certain property as the property of the bank- 
rupt in order to satisfy a judgment against him. He first levied an 
exécution on the property, but it was claimed by third parties to whom 
the bankrupt had conveyed it, and the exécution was released. Then 
more than four months before the bankruptcy proceedings he brought 
action against thé bankrupt and thèse third parties, and secured a 
decree that the conveyances were void as to him. This decree was 
enterèd withiri the four nionths. Ha\ang procured this decree, he 
caused exécution to be issued on the original judgment, and the prop- 
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erty was sold as the property of the bankrupt, the third parties ap- 
parently not making any claim to it. It is this latter exécution that 
the restraining order in question is directed against. Whether he ex- 
écute the original judgment or the latter decree does not seem to me 
to be very material, as it is only by virtue of the latter decree that 
he is permitted by the claimants of the property to proceed against 
it. He is, in effect, enforcing the lien secured in the second action. 
Having taken ail thèse proceedings to secure his money, he should not 
be deprived of the fruits of his litigation at the last moment by cred- 
itors who hâve done nothing. 

The motion to dissolve the restraining order is granted, and said 
order is dissolved. 



BYERLY V. SUN 00. 

(District Court, E. D. Pennsylvania. September 18, 1916.) 

No. 201 Oct. Sess., 1908. 

Eqtjity i@=s394— Masteks — Compensation. 

The compensation allowed a master by a district court under Equity 
Rule 68 (198 Fed. xxxvlii, 115 C. C. A. xxxviii) must be flxed under the 
rules applicable to costs, to be measured by the tlme employed "having 
regard to ail the circumstances" of the case. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 857-859; Dec. 
Dig. ®=>394.] 

In Equity. Suit by Francis A. Byerly, executor, etc., against the 
Sun Company. On motion for order fixing compensation of master. 
See, also, 226 Fed. 759. 

Francis S. Mcllhenny, of Philadelphia, Pa., for objector. 

DICKINSON, District Judge. The services actually rendered by 
the master in this case, viewed f rom the standpoint of their value, were 
such as would command the highest rate of compensation had they 
been rendered as professional services. Such admeasurement, how- 
ever, could be made only by the parties themselves. We hâve clung 
to the hope that the compensation of the master in this case would be 
fixed by agreement. It is apparent that this will not be done. The 
compensation must therefore be fixed by the court by virtue of the 
directions of Rule 68 (198 Fed, xxxviii, 115 C. C. A. xxxviii). In so 
fixing it, we are fixing costs and must be governed by some rule of 
compensation which applies to other items of costs. The reasons for 
this are obvions. The only rule of measurement with which we are 
by analogy supplied is that of the time employed. This is the rule 
applied by ail rules of court and statutes fixing like compensation. 
This is because of necessity. As a rule of gênerai application, as ail 
true rules are, it is the best to be had, if not always satisfactory. The 
further attempt which is sometimes written into rules and statutes to 
fix a common rate of compensation for services of an entirely différ- 
ent character is the feature which often results in what is recognized 
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as grossly excessive or inadéquate compensation. Ruie 68 avoids this 
by permitting of a time measurement based upon a rate of compensa- 
tion fixed in the language of the rule in view of "ail the circumstances 
of the case." 

Adopting and adhering to the rule of compensation suggested, we 
hâve, as accurately as the record of the case enables us to do, found 
the time employed by the master in the performance of his duties, and, 
allowing as large a per diem rate as would be just, and having regard 
to the circumstance that a part of thè inquiries of the master involved 
him in expense, the compensation of the master (including this ex- 
pense) is fixed at $6,000, charged upon and to be borne by the défend- 
ant. Viewed from the standpoint of costs to be paid by the unsuccess- 
ful party and taxed by what the record discloses was the time con- 
sumed, this is the compensation which Rule 68 contemplâtes. It is by 
no means intended to meastire the value of the work which the master 
put Into this case. The duration and intensity of effort put into such 
work and the value of the service rendered is one thing. It varies 
often in accordance with the expérience and training of the servitor 
and the facility with which he performs his task. The taxation of the 
compensation as costs tO be paid by a litigant is another thing. This 
must be based upon a rule of gênerai application. The ©ne indicated 
is the only one with which we have.been provided. 



THE ROAIsfDKB. 

(District Court, N. D. Califomia, S. D., First Division. September 11, 1916.) 

No. 15669. 

;-îIIIPPING <S=386(2) — LlABILlTY OF VESSELS — COLLISION WITH BeACON. 

The destruction of a beacon in the harbor ofi San Pedro, Cal., by a 
steamer, holé due solely to the négligent handlliig of the vessel. 

[Ed. Note.— For othér cases, see Shlpplng, Cent. DIg. ^ 356, 357; Dec. 
Dig. ©=86(2).] 

In Admiralty. Suit by the United States against the steamship Roan- 
oke. Decree for libelant. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for libelant. 

Charles H. Sooy and Courtney L. Moore, both of San Francisco, 
Cal., for respondent. 

DOOLING, District Judge. The steamer Roanoke collided with 
and destroyed a government beacon in San Pedro Harbor on May 7, 
1912. I hâve little difficulty in deciding that the cause of the collision 
was the négligent handling of the steamer, and that she is responsible 
for the damage oecasioned thereby. It is not so easy to détermine from 
the évidence the amount of such damage. Practically the only évi- 
dence upon this question is that the beacon which was destroyed was 
built in 1909 at a cost not stated; that it was purchased by the govern- 
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ment on June 30, 1911, for the sum of $350; and that a new beacon 
has been crected at a cost to the govemment of $450, the actual con- 
tract price, with some charges for superintendence which bring the 
total cost up to $502.50. There is some conflicting évidence as to the 
condition of the piles upon which the destroyed beacon rested; libel- 
ant's witnesses testifying that they were sound, and respondent's wit- 
nesses testifying that they were badly eaten by teredos. There is some 
suggestion, too, that the life of a pile in the San Pedro Harbor is three 
years. 

In this State of the record, respondent contends that the court has 
not sufficient évidence before it to warrant a finding as to the amount 
of damage sustained by libelant. Libelant contends that a decree 
should be entered for $502.50, the amount expended by libelant in 
the érection of a new beacon. But the measure of damage is not the 
cost of a new beacon, but the reasonable value of the old one at the 
time that it was destroyed. This value is hard to détermine from the 
évidence submitted. It is certain that libelant has suffered damage to 
some extent, as the destroyed beacon was serviceable and actually in 
service. It does not seem just that respondent should escape ail lia- 
bility for the damage caused by it, for the sole reason that in the na- 
ture of things the actual money value of the beacon was not and proba- 
bly could not be testified to. But the beacon, having already been in 
use for two years, cost libelant $350 a year before its destruction. 
There is testimony that the piles were sound. A similar beacon has 
been erected since at the contract price of $450. In this latter structure 
were some articles of greater cost than in the former one. This ex- 
cess cost was about $70, so that the cost of a new beacon, like the 
old, would hâve been in the neighborhood of $380. Failing évidence 
to show the amount of détérioration of the old beacon during the 
year af ter its purchase by the government, and taking $350, the amount 
paid therefor, to be a fair value, in the absence of any showing to the 
contrary, and considering that it would cost by contract about $380 
to replace it, I am of the opinion that the value of the beacon at the 
time of its destruction may be fairly held to be the $350, its original 
cost to libelant. 

A decree will be entered for that amount, without interest, but with 
costs. 
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